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for Attorney-General. 


Actiengesellschaft. 

Admiralty. 

Affirmed. 

Affirming. 
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Anonymous. 

Applied. 

Applicant. 

Application. 

Application to Register a Trade Mark. 
Appellant. 
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Arbitration. 
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Article. 
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Ex parte. 

Exchequer. 

Executor. 

Executorship. 

Explained. 

Extended. 

Executrix. 


Fieri facias. 
Followed. 


Glasgow & South Western Railway Co. 
Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 
Great Northern, Piccadilly & Brompton Railway Co. 
Great Northern Railway Co. 
Great Southern & Western Railway Co. of Ireland. 
Great Western Railway Co. 
Government. 

Guardians or Guardians of the Poor. 


High Court of Australia. 
ILouse of Lords. 


Inland Revenue Commissioners. 
Insurance. 


Justices. 
Judicature Act. 


King’s Bench Division. 


London & Brighton Railway Co. 

London & North Eastern Railway Co. 
London & North Western Railway Co. 
London & South Western Railway Co. 
Lancashire & Yorkshire Railway Co. 
Local Board. 

London, Brighton & South Coast Railway Co. 
Lord Chancellor. 

London, Chatham & Dover Railway Cu. 
London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Midland & Scottish Railway Co. 
London, Tilbury & Southend Railway Co. 


Merchant Shipping Act. 
Manchester, Sheffield & Lincolnshire Kailway Co. 
Magistrates. 

Mentioned. 

Metropolitan District Railway Co. 
Metropolitan Railway Co. 

Midiand Great Western Railway Co. 
Midland Railway Co. 

Mortgage. 

Mortgagece. 

Mortgagor. 


North British Railway Co. 
North Eastern Railway Co. 
Not Followed. 

Nisi Prius. 


Order. 
Overruled. 


Regn. of Trade Mk. 
Regr. of Trade Mks. 


i ; ; : 
Restg. . ; ‘ 
Revsd. . 5 A : A 
Revs e e e e e e 


- (name of colony follow ing) 


& C. Ry. Co. 
. Ry. Co. 


Set. Land Act 
Settlmt. ‘ 
Soc. ‘ 
Soc. Anon. ‘ 
Solr. ‘ ‘ 


Trade Mk. ‘ ‘ x ; 


Tram. Co. é 5 F ; 
U. Cc. e e 

U. DY. C. ‘ : ; 
U.S. A. r . ‘ 
Union Assmt. Com. : 


Urban S. A. . ‘ j : 
V.-C. e e e e e 
Workmen’s Comp. Act. ° 


ABBREVIATIONS. 


XXXII 


for Privy Council. 


9 
99 


Petition on Zlection Petition. 
Plaintiff. 


Queen’s Bench Division. 
Querre. 


Rural Council. 

Rural District Council. 

Rural Sanitary Authority. 
Revised Statutes of Canada. 

Rules of the Supreme Court, 1883, 
Referred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

Restoring. 


.. Reversed. 


Reversing. 
Rail. Co. or Railway Co. 


Same Case. 

Supreme Court of a Colony. 
Scttled Estates. 

South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 
Same Point. 

Steamship. 

Schedule. 

Scire facias. 

Section. 

Settled Land Act. 
Settlement. 

Society. 

Société Anonyme, etc. 
Solicitor. 


Trade Mark. 
Tramways Company. 


Urban Council. 

Urban JDistrict Council. 
United States of America. 
Union Assessment Committee. 
Urban Sanitary Authority. 


Vice-Chancellor. 


-- Workmen’s Compensation Act. 


MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


THe different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘‘ Mentioned,’’ are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
‘* Referred to,’’ which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally arc grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cascs 
classified as ‘‘ Mentioned ’’ arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 


** APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

** APPROVED ” (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

** CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or Icss 
careful consideration to the annotated case. 

** DISTINGUISHED ”’ (Distd.).—This expression is used where the earlier case is not neces- 
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NotE.—In this Title, Representation of the People Acts, 1832 (c. 45), 1867 (c. 102), 1884 (c. 3), 1918 
(c. 64), 1920 (c. 15), 1921 (ec. 34), & 1922 (c. 12), Parliamentary Elections Act, 1868 (c. 125), 
Corrupt & Illegal Practices Prevention Act, 1883 (c. 51) & Alunicipal Elections (Corrupt & Illegal 
Practices) Act, 1884 (c. 70), are referred to as Representation Acts, 1832, 1867, 1884, 1918, 1920, 1921 
c& 1922, Elections Act, 1868, Corrupt Practices Act, 1883, & Municipal Corrupt Practices Act, 
1884, respectively. 


In considering the cases set out in this title, regard must be had to their date, the Act under which they 
were decided, and the effect of the subsequent Acts 


Part |—lIn General. 


1. Right of voting conferred by statute — 3. Continuance of vacancy.]-——(1) When a 
Cannot be taken away by resolution of House of , Vacancy occurs the seat continues vacant, in the 
Commons.]—The resolution of a committee of the ' eye of the law, until a valid election takes place. 
Jiouse of Commons cannot deprive any one of a| (2) Six persons canvassed the electors of a 
right of voting conferred ae statute.— Y ORK | borough returning two members. ‘Two of the 
(County), WEST RIDING CASE, BULMER v. NORRIS | six withdrew before the election. The two candi- 
(1860),9C.B.N.S.19; K.&G.321; 30L.J.C.P. | dates returned were unseated on petition. At the 
25; 3 L. T. 4703 25 J. P.8; 7 Ju ur. N. S. 342; | resulting second election one of those defeated at 


9 W. R. 122 ; 142 Ee K. R. 8. S0 ee ees the first rection & one of the Eee wee ublerntil 
nnotations :— cashire Southern Division i ; were candidates & were returne petition 
tiger psi e. Blain (1863), 18 C. C. B.N. 8.518. Mentd. Kent ' was heard against this return on the ground that 


dv. Lewis 1860), 90. B. x & 
32; Thomas v. Wells (1864), 16 (©. wos Northamp- , the two persons concerned had been guilty of 


ton foonaty, ae Southern Division Case, * Robinson v. ' bribery before the first election. The second 
A Hop. & Colt. 193; Middl err Hornsey election was declared void.—CAMELFORD CASE 
J)ivision Cases, Watson v. Black (1885), 16 Q. B. D. 27 | 1819) Corb. & D. 239 

2. Right to vote.|—Asupy v. WiTE, No. 851, (1819), Corb. & D._ y, Mentd, Norwich Case, Stovens + 
post. Tillett (1870), L. Rh. 6 Cc. P 


PART I. 1 Cass, FLINT v. FITZsImmons (1871), 10 B.C. R. 114.—CAN. 


Tae sk Cc. st 139.—CAN. 

21. Right to vote.J)—The right to onstruction of statutes.)— b. Void al Common Law.) — The 
vote is not taken away nor the vote Acts Saostae the franchise should | Common Law is in full force in Canada, 
forfeited i ag act of the voter unless r construed liberally so as not to ' &anelection may be voided at Common 
under a express enactment: ' disfranchise reons having the Law, although not voidable under 
for it is a matter in which others besides , necessary q cations of voters.- 1873 Act.—ALLIBON v. GOUDGE, Jtuas. 
the voter are interested.—- BROCKVILLE | Re PROVINCIAL ELKOTIONS Act (1903), | FE. R. 83.—CAN., 
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Part Il_—Male Franchise. 


Sect. 1.—PARLIAMENTARY. 
SUB-SECT. 1.—PERSONAL QUALIFICATIONS. 
A. “Full Age.” 


See, now, Representation Act, 1918, s. ] (1). 
Legal incapacity of infants to vote.|—Sce Sub- 
sect. 1, B. (e), post. 


B. ‘‘ Not subject to any Legal Incapacity.” 
(a) In General. 


4. Persons prohibited from voting by statute 
—Or by common law of Parllament.]|—PETERs- 
FIELD CASE, STOWE v. JOLLIFFE, No. 248, post. 

Conclusiveness of register.]—See Part V., Sect. 
8, sub-sect. 5, post. 


(6) Aliens. 


See, generally, ALIENS, Vol. II., pp. 138, 139, 
apes 130 et seq.; Representation Act, 1918, 
9 (3); Sched. 1, r. 3 (b); British Nationality & 
Status of Aliens Act, 1914 (c. 17), ss. 17, (2), 27 (1). 
5. Whether entitled to vote—-Not without 
evidence of naturalisation.|—-MIDDLESEX CASE, 
MAINWARING v. BURDETT, BARRBRE’S CASE, (1804), 

2 Peck. 1, 118. 

‘Annotations :—Refd. Bedford Case, Tevi’s Case (1833), Per. 
& Ker, 112, 147. Mentd. Essex Southern Division Caso, 
Copland ». ‘Bartlett (1848), 2 Lut. na Cas. 102; Kent 
Kastern pas iuen Case, Bushell v astes (1861), 1] 
C. :; Ford v. Harington 1869), L. Rh. 5. C. P, 

7 989 : : Doanlie v. Sanderson, Potts v. Sanderson (1910), 
80 L. J. K. B. 29 94; K.v. Dymock, [1915] 1 K. B. 147. 

Birth in Hanover— Before & 
after 1837.]—Dersons born in Hanover before the 
accession of Queen Victoria to the throne of the 

United Kingdom, & not naturalised, are aliens, 

& not entitled to vote at the election of members 

of Parliament, though resident in the United 

Kingdom.—STEPNEY CASE, ISAACSON v. DURANT 

(1886), 17 Q. B. D. 54; 55 L. J. Q. B. 331; 54 

L. T. 684; 34 W. R. 547; 2 T. L. R. 5595 4 

O'M. & H. 34. 

Annotations :—Mentd. Buckrose Division Case ae 
O'M. & HR. 110; Re Southampton School Board 
eae. . a L. KR. 900; Finsbury Central Division Case 


Nery 2), 4 O'M. & FH. "M71: Cheltenham Case (1911), 
6 O'M. & 4. 1943 Exeter Case (1911), 6 O'M. & H. 228 


7.—— Son born in United Kingdom “ot 
alien parents—Father not naturalised.|—FiINs- 


—— Oe 


PART II. aS 1, SUB-SECT. 1.- 


——~ —— Hvidence of nation- 


BURY CENTRAL DIVISION CASE, PENTON v. NAOROJI, 
STERCKX’sS CASE (1892), 4 O’M. & H. 171, 172. 


Annotations :—Mentd. Exeter Case (1911), 6 O’M. & H. 228; 
West Bromwich Case (1911), 6 O'M. & H. 256. 


8. Denizen.|—A denizen may vote for 
a freehold acquired before denization.— MIDDLESEX 
CASE, MAINWARING v. BURDETT, SOLOMONS’ CASE 


(1804), 2 Peck. 1, 117. 

Annotations :-—Me ntd. Essex Southern ivelcn Case, 
Copland v. Bartlett (1848), 2 aa Shae rio 102; Kent 
Eastern Division Case, Bushell astes 13861) 11 

C. B. N. 8.106; Ford v. Harington, (1869), L. R. 5 ©. P 
382 : Douglas v. Sanderson, Potts v. Sanderson, (1910), 
80 t. J. K. B. 294; R.v. Dymock, [1915] 1 K. B. 147. 


9. ——— Contradictory evidence as to atic: 
ality..—BEDFORD (BOROUGH) CASE, LEVI’s CASE 
(1833), Cockb. & Rowe 37, 98; Per. & Kn. 112, 
147; subsequent proceedings (1838), Fale. & Fitz. 
429, 437. 

10. —— Inquiry by committee.] — READING 
CASE, DE BARTHES’ CASE, (1838), Fale. & Fitz. 
546, 553. 

11. Striking name off register— Not unless 
objected to.|—Minors & aliens not to be struck off 
unless objected to before revising barrister.— 
OLDHAM CASK, COBBETT v. HIBBERT & PLATT 
(1869), 1 O'M. & H. 151, 159; sub nom. OLDHAM 
CASE, KARENAPPUCK’S CASE, 20 L. T. 302, 310. 


Annaations :-—Mentd. Norfolk North Case (1869) 1 O'M. & 
H. 2436; Stepney Case (1886), 4 O'M. & H 


(c) Candidates. 
12. Right to vote if qualified.) — Harwicu 
Cask, ROBINSON’S Case (1803), 1 Peck. 381, 383. 


Annotation :-—Mentd. Whithorn v. Thomas (1884), 1 Lut. 
Reg. Cas. 125. 


(d) Conscientious Objectors. 
See Representation Act, 1918, s. 9 (2). 


(e) Infants. 

See Representation Act, 1918, s. 1 (1). 

Capacity of infants, gencrally, see INFANTS. 

18. Necessity to be of ‘‘full age.’’— During 
whole period of occupation.|—-To entitle a party to 
be registered under Representation Act, 1832 
(c. 45), 8. 27, in respect of the occupation of a house, 
etc., it is not necessary that he should have been 

of ‘‘ full age ’’ during the whole of the prescribed 
period of occupation.—KIDDERMINSTER CASE, 





before an clection, that they had been 


aie itd ty. cura Vere 1878) EL EG BOO Conipnon that che tbe nee tires 
ENN . — evilacnce tnat since the parol a sions 
Prk rd Prot athe Abi beds AN. the voters had voted at parliamenta 
descent.) -SWARTS v. PRETORIA TOWN on ae Ouh of allectance paces ta ae car hehe Witch tine 
cr auen whose ec 
COUNCIL (1908), T. S. 621.—S. AF. nec at ene Misth oP natanblisation = Held «there 


PART II. real 1, SUB-SECT. 1.— 


5 1. Whether entitled to vole—Not 
without evidence of naturalisation. }— Bee On hee 


taken the oath of allegiance on obtain- 
ing the patent for his land :—Held: 

not qualified to vote.—FLINT vv. 
FITZSIMMONSBS, CAN. VoTE (1872), 


was no presumption of naturalisation 
sufficiently strong to rebut the pre- 
sumption of the continuance of wie 
original status of oars -—PAWL 

v. RYKERT, ee OTE (1878), 


An @ —— Residence colony. }—R. 5) 
Pattee cee oe allggaese in was @ burgher of O. t. 8. in. 1869, sa rig ated Pie Ja Exclusion 
1861, but had not taken proceedings alee ten he left tor Cape Colony, where he ovincial le cpanca ae V Poot 
to obtain a certificate of haturalication : : since resided: etters of naturalisa- ri Co re. rena) & , 
—Held: not qualified vote. n+ tion had never been issued to him:— CITY RITISH OF VO ) & A.-G, 
BROOKVILLE CasK, Funt v. Firz- oy 1809, Mea ade Colony Hor eu ek Ne @ oven en aha UiGuntioe 
IMMONS, Bacon’s Vote (1872), Since continu OF CANADA tiogay 72 Ly J.P. C. 23; 
i E. C. 137,—CAN. erie there since the past gare 87 L. T. 572.--CAN. 


entitl 

d.——— Person born abroad of 
British parents.}—B., residing nearly 
all his life = ‘Canada, was born in bh 
U. 8., if his parents being British-born 
subjects, his father & grandfather being 300.—8. 


eer 


ta:—Held: entitled to j.-— 
vote. STORMONT CASE, BETHUNE }v 
COLQUHOUN, PLACE’s "VOTE (187 : 


H. E. C. 42.—CAN. 


ed to be registe 
(1903), 22 s. C. 298.—S. ae 
ng fran- 
ype PIENAAR ctpon" ty 8. C. 


Evidence of 
Presumption of continuance of alienage. 
-—-Where evidence was given of paro. 7 
admissions made by voters, some years CAN, 


l1.—— Of inherent right by 
naturalisation. }—N aturalisation foes 
not necessarily give an inherent right 
to vote.— VANCOUVER CiTy (COLLECTOR 
OF VoTERS) & A.-G. FOR tag er 
COLUMBIA vw. TOMEY Homma & A.-G. 
FOR THE DOMINION OF CANADA (1902), 
2L. J.P. 0. 23; 87 L. T. 572.— 


nationality — 


Part II. —Maue FRancuiss. 
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POWELL v. BRADLEY (1864), 18 C. B. N. S. 65; | of a peer to vote at an election arising from the 
Hop. & Ph. 159; 5 New Rep. 174; 34L. J.C. P. | 


67; 11 L. T. 602; 29 J. P. 503; 10 Jur. N. S. 
1241; 13 W. R. 272; 144 E. R. 365, 
dnpetenn gud emlean, oars 81 

Refd. Medwin »v. ‘Streeter (1869), be ft 4 Ct Pp. 483. ; 

14. |—To entitle a voter to be 
registered in respect of the £12 occupation franchise 
under Representation Act, 1867 (c. 102), s. 6, he 
must have been of full age on the last day of July 
in the qualifying year.—HARGREAVES v. HOPPER 
(1875), 1 C. P. DD. 195; 2 Hop. & Colt. 304; 45 
lL. J. Q. B. 105; 33 L. T. 530; 40 J. P. 215; 
24 W. R. 186. 

15. Qualified to vote if on register—Time to 
take objection.|—An objection on the ground of 
infancy, not taken before the revising barrister, 
cannot be taken before a committee.—NEW 
WINDSOR CASE, DAVIs’s CASE (1835), Kn. & Omb. 
139, 160. 

16. -|—Infancy of a voter not made 
an objection before the revising barrister, will not 
invalidate the vote.—MONMOUTH (BOROUGH) CASE, 
HALL’s CASE (1835), Kn. & Omb. 409, 415. 

17. -] — Representation Act, 1832 
(c. 45), retained the qualification of the Aylesbury 
freeholders in respect of persons who had a right 
to vote on July 7, 1832. Objection was taken to 
petitioner's right to vote, because he was a minor 
on July 7, 1832. He came of age before the 
election & no objection had been made before the 
revising barrister :—Held: he was a good petitioner, 
& the committee should refuse to enter upon the 
question of his right to vote.—-AYLESBURY (ASE 
(1848), 1 Pow. R. & ID. 82. 


Annotation :-—Consd. New Sarum Case, Ryder v. Hamilton 
(1869), L. Rh. 4 C. P. 559. : 


18. -} — OLDHAM CASE, COBRETT v. 

IIIBBERT & Piatt, No. 11, ante. 
‘ -|-— PETERSFIELD CASE, STOWE 

v. JOLLIFFE, No. 248, post. 

Conclusiveness of register.])—See Part V., Sect. 3, 
sub-sect. 5, post. 

As to age of naval & military voters.]—Sce 
Representation Act, 1918, s. 5 (4). 


(f) Lunatics and Persons of Unsound M ind. 


Civil capacity of lunatics & persons of unsound 
minds generally, see LUNATICS. 

20. Idiocy—Disqualification on sufficient proof.| 
—BEDFORD (COUNTY) CASE, BURGESS’ CASE (1785), 


2 Lud. E. C. 381, 567. 

Annotations :—Mentd. Wilts Southern 
Collier v. King, (1861), 11 C. B. N. S. 143 Cowen »v. 

Kingston-upon-Hull Town Clerk, [1897] 1 Q. B. 273. 


21. Imbecility — Lucid intervals —No disquali- 
fication.|.-OAKHAMPTON CASE, JROBIN’s CASE 
(1791), 1 Fras. 69, 162. 

22. —— —— -——.]— BRIDGEWATER CASE, 
TUCKER’S CASE (1803), 1 Peck. 101, 108. 


(gq) Naval and Military Voters. 
ah Representation Act, 1918, s. 5; Part IV., 
post. 
238. General rule — Soldiers.] — ATKINSON 
COLLARD, No. 135, post. 


(hk) Peers. 


Privileges & precedence of peers, generally, see 
PEERAGES & DIGNITIES. 
Erie to Irish peers, see 39 & 40 Geo. 3, c. 87, 


24. ‘Historical survey.| — Representation Act, 
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Division Case, 


v. 


| 


| 
| 


| 
| 


—_— eee 


1918, deals specially with the position of petitioner ' 


& of all other peeresses in their own right, & 
enacts by Sect. 9, (5), that: ‘‘ Any incapacity 


status of a peer shall not extend to peeresses in 
their own right.’’ This sect. created a class of 
person who, holding peerage dignities, though 
they were not peers of Parliament, were to possess 
the privilege of voting at a parliamentary election 
(LORD BIRKENHEAD, C.). 

It is material to consider how in past ages the 
TIouse of Commons looked upon the relation of a 
peer of Parliament towards that House. 

‘In 1699 the House of Commons passed the 
following resolution: ‘ No peer of this Kingdom 
hath any right to give his vote at the election of any 
member to serve in Parliament.’ In the year 
1700 they passed this further resolution: ‘ If 
a peer or Lord Lieutenant of a county concerns 
himself in elections, it is an infringement of the 
liberties of the Commons.’ A hundred years 
later the union with Ireland rendered it necessary 
to introduce a change into these resolutions, which, 
ever since their first passing, had been repeated 
at the commencement of every session, & accord- 
ingly on Apr. 27, 1802, the following resolutions 
were passed: ‘ Resolved, that no peer of this 
realm, except such peer of that part of the United 
Kingdom called Ireland as shall for the time 
being be actually elected & shall not have declined 
to serve for any county, city, or borough of Great 
Britain, hath any right to give his vote in the 
election of any member to serve in parliament. 
Resolved, that it is a high infringement of the 
liberties & privileges of the Commons of the 
United Kingdom for any lord of parliament or 
other peers or prelate, not being a peer of Ireland 
at the time elected & not having declined to serve 
any county, city, or borough of Great Britain, to 
concern himself in the election of members to serve 
for the Commons in parliament, except only any 
peer of Ireland at such elections in Great Britain 
respectively where such peer shall appear as a 
candidate or by himself or any other be proposed 
to be elected.’ These resolutions are declaratory 
of the common law & without any doubt they 
embody the law of Parliament’? (LORD BIRKEN- 
HEAD, ©.).—HHONDDA’S (VISCOUNTESS) CLAIM, 
[1922] 2 A. ©. 339; 92 L. J. P.C. 81; 128 L. T. 
155; 38 T. L. R. 759; 66 Sol. Jo. 630, H. L. 

25. Peers disqualified.|—MALDEN CaAsE (1699), 
13 Commons Journals, p. 64; cited L. R.8 C. P. 
p. 250. 

Annotation :-—Apld. Beauchamp vv. 

LR. 8 C. . 245. 

26. Irish peers.|—-BANBURY CASE (1808), 
Heywood’s County Elections, p. 318. 

27. .|—An_ Irish peer who has 
not brought himself within the exception in the 
standing order of the House, is not entitled to 
vote, although he has been placed on the register. 
—DROITWICH CASE, SOUTHWELL’S (VISCOUNT) 
CASE (1835), Kn. & Omb. 44, 65. 

28. ——- ——— Not representative peer of Ire- 
land or representing British constituency.]— An 
Irish peer, who is not one of the representative 
peers for Ireland, nor the representative of any 
constituency in Great Britain, is not entitled to be 
placed on the register of voters.—RENDLESHAM 
(LoRD) v. TIAWARD (1873), L. R. 9 C. P. 252; 
2 Hop. & Colt. 175; 48 L. J. C. P. 33; 38 J. P. 
167; 22 W. R. 157; sub nom. RENDLESHAM 
(LORD) v. TABOR, 29 L. T. 679. 


Madresfield (1872), 











notations :—Refd. Stowe v. Jolliffe (No. 2) (1874), 43 
ba i oe is pala Mentd. Hargreaves v. Hopper (1875), 
] C. P, D. 195. 
29. Duty of officer to strike out name 





from register.|—(1) A peer of parliament is in- 
capacitated from voting at an election for members 


. 
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Sect. 1.—Parliamentary: Sub-sect. 1, B. (h), (4), (7); 
(ke), (t), (m) & (n)$ sub-sect. 2, A. (a) & (5).] 


of the House of Commons; & is therefore not 
entitled to be placed on the register of voters. 
(2) The revising barrister ought to strike out the 
name from any list on it being proved to be that 
of a pecr of parliament, although no notice of 
objection has been given.— BEAUCHAMP (EARL) v. 
MADRESFIELD (1872), L. R. 8 C. P. 245; 2 Hop. 
& Colt. 41; sub nom. BEAUCHAMP (EARL) v. 
MADRESFIELD OVERSEERS, SALISBURY (MARQUIS) 
v. SoutH Mimms OVERSEERS, SALISBURY (MAR- 
QUIS) v. Bontems, SALISBURY (MARQUIS) vw. 
BuULWER, 42 L. J. C. P. 32; 27 L. T. 6063; 37 
J.P. 39; 21 W. R. 124. 
Annotations :—.As to (1 Apld. Rendlesham v. Haward (1873), 
re R..9 C. P. 252. Folid. Bristol ». Beck (1907), ~~ L. T. 


5. Stowe v. Jolliffe (No. 2) (1874), 43 L. J. C. P 
265; Rhondda’s Claim, [1922] 2 A. C. 339. 


30. University election.J—A peer is not 
entitled to vote for the election of a representative 
of the University of Cambridge in the House of 
Commons.—BRISTOL (MARQUIS) v. BEcK (1907), 
96 L. T. 55; 71 J. P. 99; 23 T. L. R. 224; 51 
Sol. Jo. 190. 

81. From time of issue of writ of sum- 
mons—Not warrant for issue of summons.]—It is 
the writ of summons itself, not the warrant for 
issuing that summons which confers the dignity 
of the peerage. Where there was no proof there- 
fore, that the writ had issued, the vote was held 
to be good, as being the vote of a commoner.— 


Rowe 37, 95; Per. & Kn. 








112, 143. 

Peeresses in their own right—Not disqualified. |— 
See Representation Act, 1918, s. 9 (5). 

Female franchise.]|—See Part III., post. 


(i) Persons in Receipt of Poor Relief or Other Alms. 


a ie eaamns ad Representation Act, 1918, 
8. : 


(j) Persons lawfully employed and Paid by 
Candidate. 


Not disqualified.|—-See now, Representation Act, 
1918, s. 9 (4). 

As to appointment of election agents, assistants, 
workers, etc., see Part VI., Sect. 6, post. 


(k) Persons convicted of Corrupt and Illegal 
Practices. 
See Corrupt Practices Act, 1888, ss. 6 (3), 8, 
0, 21 (2), 25 (2), 38 (5). 

82. Bribery — Unaccepted offer of bribe — 
Whether sufficient to disqualify.]}—Coventry Cas 
(1803), 1 Peck. 93. 
ir eal :—Mentd. Aldridge v. Hurst (1876), 1 C. P. D. 


33. ——- — -]—Qu.: whether the offer 
of a bribe, which is not accepted, invalidates the 
vote of the offerer.—Ipswicu CasE, SPARROW’S 
CASE (1835), Kn. & Omb. 388. 

Annotation :—Mentd. Tipperary Case (1875), 3 O'M. & H. 19. 

84. ——— Accepted offer of bribe -— Whether 


PART Il. SECT. 1, SUB-SECT. 1.— 
B, (k). | 








elector. — MAHON 


m, Undue influence & intimidation | 
—By or with consent of candidate. }— 
Corrupt practices were proved to have 
been committed with the knowledge | 
& consent of the voter, who had been | 
lg an election petition, & the 
ne of such corrupt practices was | 
undue influence & intimidation, but 
whether such undue influence & 
intimidation were exercised by the 

personally was not proved :— 
Held: the vo was not rendered 
incapable of being registered as an 


Y ». 
(1912), 47 I. L. T. 205.—I 
e m e 
n. eam ey Ztoyal Ulster Con- 
members of Parliament of the Un 
Ki --—-HUNTER 
[1923] 21. R. 165.—IR. 


PART II. SECT. 1, SUB-SECT. 1.— 
B. (n). 


o. Crown land agent.) — SRIGLEY 


ELECTIONS. 


sufficient to disqualify.|—An admission was made 
by a voter that he had been offered a bribe by one 
per, for which he subsequently voted, & an offer 
y him to vote for a similar bribe for another 
party :—Held: this was not sufficient to invalidate 
his vote.—IpswicH Cash, COOPER’S CASE (1835), 
Kn. & Omb. 888. 
Annotation :-—Refd. Tipperary Caso (1875), 3 O'M. & H. 19. 

35. Voter disqualified from time of 
receipt—Receipt must be established.|—NorwicH 
CASE, TILLETT v. STRACEY, No. 1449, post. 

36. Effect of judge’s report.|—(1) Report 
by a judge that voter was bribed at a previous 
election, does not, under Elections Act, 1868, s. 45, 
disqualify him from voting. 

(2) The Act [Elections Act, 1868] speaks of 
‘an opportunity of being heard,” & I think that 
does not merely mean that kind of opportunity 
which a witness has who is called up upon the spur 
of the moment, & who is subject to cross-examina- 
tion ; but it means an opportunity of being heard 
when he has had a fair warning of the charge, & ts 
asked to meet it, & be heard by himself or his 
counsel (BLACKBURN, J.)._-BEWDLEY CASE, ANSON 
v. CUNLIFFE, HAMER & ITH{uNT’s CASE (1869), 
as reported in 1 O’M. & H. 174, 175. 

37. By or with consent of candidate— 
Finding of election judge must be clear & express. |-— 
In order to disqualify a candidate from being 
registered as a voter, by reason of personal bribery, 
or bribery by an agent with his knowledge & con- 
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under sect. 11 (14), to have been so_ | 
not enough that the judge states facts from which 
ersonal bribery or other corrupt practice might 
e inferred.— GRANT v. PAGHAM OVERSEERS (1877), 
3C. P. D. 80; 2 Hop. & Colt. 358; 47 L. J. Q. B. 
59; 37L. T. 404; 42 J. P. 88; 26 W. R. 169. 


(l) Persons convicted of Treason, Felony or Jfis- 
demeanour. 
See Forfeiture Act, 1870 (c. 23), 8. 2. 
38. Felon — Disqualified.|} —- SUDBURY CASE 
(1780), Phil. El. Cas. 131, 170. 
39. Misdemeanour — Prisoner in custody — Not 
released to vote by writ of habeas corpus.|—This 
ct. will not grant & writ of habeas corpus to enable 


am BeBe 


uctmiecanour, VO VOUS @U @Il ClICULIUL UL & LITLE. Y! 
Parliament.—Re JONES (1835), 2 Ad. & El. 436 ,; 
111 BE. R. 169 ; sub nom. Lx p. JONES, 1 Har. & W. 
7: 4Nev. & M. K. B. 340; 41. J. K. B. 97. 


(m) Police. 
Police in Great Britain not disqualified.|—Scee 
Police Disabilities Removal Act, 1887 (c. 9). 
Irish police officers.|}—See 6 & 7 Will. 4, c. 13, 
s.18; 6&7 Will. 4, c. 29, 8. 19. 


(n) Office Holders. 
Sheriffs, sheriff’s substitute & sheriff’s clerks.|— 
See 2 & 3 Will. 4, c. 65, s. 86. 


p.- ---A Crown land agent 
under Free Grants & Homesteads Act, 
authorised to take entries & make 
locations for free homesteads, but not 
to sell or to receive moneys for the sale 
of public lands, is not qualified as 
& voter by Ontario Election Act, s. 4.— 
Re Port ARTHUR & RaINY RIVER 
VINCIAL ELECTION, PRESTON v. 
KENNEDY (1906), 12 0. L. R. 453: 
8 0. W. R. 16 COAN. 

a. Postmaster.}—A. postmaster of a 
city at an election for a member of 
the house of commons of the Dominion 
of Canada ia not entitled to vote, & 


O’SULLIVAN 
R. 





an election for 


v. M‘KINLEY, 


Part II.—Maxe FRANCHISE. 


Town clerk or de 


town clerk.|—See, now, Re- 
presentation Act, 


8s. 48 (6). 
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SUB-SECT. 2.—RESIDENCE QUALIFICATION. 
A. Residence in Premises in the Constituency. 
(a) Actual Residence. 


See, now, Representation Act, Nae 8. 1 (1), (2); 
8. 7 a. ; Representation Act, 1921, ~~ 

- Question of fact.|—There is a“ strict or 
deneite rule for ascertaining what is inhabitance 
or residence. The words have nearly the same 
meaning. Sleeping once or twice in a place would 
not constitute inhabitance. There is no precise 
line to be drawn. It is always, if the inhabiting 
be bond ,» & question of more or less. The 
question is whether there has been such a degree 
of inhabitance as to be in substance & in common 
sense a residence. When a person has a country 
& a town house it is a mere question of fact whether 
he has two residences or only one residence. 
When a man leaves one residence to go elsewhere 
to transact real business, whether he has two 
residences depends on quantity & amount. It is 
& pure question of fact (BLACKBURN, J.).—R. v. 
EXETER (MAYOR), WESCOMB’S CASE (1868), L. R. 
4Q. B. 110; nom. R. v. EXETER (MAYOR), 
WESTCOMB’S CASE, 19 L. T. 397. 


aencadons +, Distd, B . v. Exeter (Ma or), , Dipstale’s Case 
ete ; 5 Q. 114. Apld. Ward v. Maconochie 
1891), 7 T. Ye 
41. ‘ Residence ” implies ‘‘ home.’’] —— Bar- 


en DO (1892),9 T. L. R. 57; Fox & S. Reg. 
42, How far essential to sleep on premises.}|— 
TEWKESBURY CASE, WHITHORN v. THOMAS, No. 


272, pe 

|—R. v. ExrrerR (Mayor), WEs- 
COMB’ s CAsE, No. 40, ante. 
|—A person may inhabit a place 
without sleeping there or he may sleep there with- 
out inhabiting it. The fact that a person sleeps 
in a place is generally a very important ingredient 
in deciding whether he ee a but it is not 
conclusive (BLACKBURN, J.).— v. ton 
(MAYOR), DIPSTALE’S CASE (1808). on R.4Q. B 
114; 19 L. T. 482; 33 J. P. 39. 
Araons j—Apld. Purves v.  Wimbl ee ; Putne 


Commons’ Conservators on. 62 L. Consd. 
Harlow ¢ i Smith (1892), 9 T. L. R. 57. 
a house 


45. -] — Occasionally sleeping in 
not sufficient residence to give a vote. = OLDHAM 
OASE, CoBBETT v. HIBBERT & PLATT, BAXTER’S 
Casm /12a0\ 20 L. T. 302, 308; 1 OM. & H. 
151, 158. 

Annotations :—Mentd. Norfolk None Caso 1o (1869), 10M. & 

H. 236; Stepney Case (1886), 4 

46. a) — BARLOW v. "anne (1892), 9 
T. L. R. 57; Fox, & S. Reg. 293, D. O. 

47. Residence as guest.] — Bata CASE, GER- 











should he do ae his vote might be 


struck off on @ scrutiny.—SAvVAGE v. toms House 
DEACON (1872), 22 OC. P. 441.—CAN. & fegions 


postmaster. 
i Zak ea by the Postmaster- 
repeal 


Held: deft. was hay erty of the 
be mh the Act. 


rie 
De coctteae wot of ede is not 


il 


oo ea (1857), Wolf. & D. 148; 30 L. T. 0.8. 
48. -]|—Where a keeper of a public-house 
in A. disposes of his business six months before 
an election, takes a beer-house in B. twenty miles 
away, furnishes it for his wife & her sister, & 
frequently sleeps there, but a bedroom is always 
ray at his father’s house, within seven miles of 
» & he goes backwards & forwards from A. to 
3 ’ pursuing his calling of a timber cleaver at both 
places, he does not break his residence at A., 
so as to disqualify himself as a voter. —HOorRsHAM 
CASE, ANDREWS’ CASE (1866), 14 L. T. 274. 

49. Residence as_ trespasser.]——-The residence 
required to entitle a person to be registered as a 
voter for a borough under Representation Act, 
1832, s. 33, need not be an occupation as owner or 
tenant ; but any actual residence for the pre- 
scribed ‘period within the borough, or within seven 
miles thereof, is sufficient. For a portion of the 
six months previous to the last day of J uly in the 

qualifying year, viz., from Mar. 29 to May 29, A. 
lived & slept with his wife & child in a room in a 
cottage allotted to the wife’s mother by the 
trustees of a charity, the rules of which pro- 
hibited the inmates from allowing any stranger to 
reside with them :—Held: this was a sufficient 
residence to satisfy the above sect.; & the con- 
tinuity of residence was not broken by A.’s 
absenting himself for one night, when sent to 
London upon his a tap bal s business.—BEAL v. 
Forp (1877), 3 C. P. D. 2 Hop. & Colt. 374 ; 
47 L. J. Pra 37 L. ay 408; 42 J. P. 119; 
26 W. R. 146, D. C 
Annotation :—Refd. Barlow v. Smith (1892), 9 T. L. R. 57. 





(b) Constructive Residence. 


See, now, Representation Act, 1918, s. 1 (1), 
(2); s. 7 (2); Representation Act, 1921, 8s. 1. 

50. By family or _ servants.] , | T EWKESBURY 
CASE, WHITHORN v. THOMAS, No. 272, post. 


51. By servants.] — Harwicu CASE (No. 1), 
ATTWOOD’sS CASE (1851), 1 Pow. R. & D. 306. 

52. ——- Occupation by guests.) —- NORTH- 
ALLERTON CASE, JOHNS v. HUTTON, HALL’S 


CaSE (1869), as reported in 1 O'M. & H. 171. 

Annotations -—Mentd. Bougs v. ae aaa Be ice Bare Square 
Overseers (1870), L. R. 6 C Crosskell 
v. preety ees : T. L. ere Deaeabe’ v. Simey, 
[1907] 1 K. B. 


53. By baniiy_ Power to voter to reside.}— 

BERWICK-ON-TWEED CASE, ROBISON’S CASE 

| (1860), Wolf. & B. 171. 
i 64. By wife.|.—NoRTHALLERTON CASE, JOHNS 
. v. HurtTon, Britton’s Case (1869), 21 L. T. 115; 

1 O'M. & H. 171. 

An. Me _ Gantt or ate Georss, Hanover Square Over- 
seers ( (1870) om 6 C. P. 3125. Ingilby, Crosskell ». 
Ingleby (1860): 6 T. L. R. 446. 
55. By sister—Occasional visits by voter.|— 


resident in a place within Ord. 38 ie 

¢ — 1903, 8. 11, a man need not be act 
rh ding there, but he must have z 

N. place of dwelling there, &, if absent, 


e 
rae 8 20 wy 
must intend to return to such dwelling, 


the o of a sub-post A tae ut & be free to return whenever he pleases. 
Office in a olty is = “ postmaster * enti ‘ag to ace at an election of a ——COWIE ae ba 6 hala 
within Ontario Election Act, s. 4, & member of the legislative assembly for (1911), T. B. D. 628 ° 
may vote _ an secon for the Ontario for the electoral district a ieee How me lin essential to reside in 
legislative mbly.—LANCASTER . which he is acting as such de ep ing 0 or, 3 aivelting pias 
SHaw (190 06), 130.1 PR. 60, 70. W. R. Fogigtrar, & is not entitied to be placed lava A 
502, on the voters gta such dist Lstriot a x POR LEcroRAL JJ. , Be Fe Sores (1898), 

8. Sub-collector custome. Re Huron VorTers’ Lists — 

action against act. a mub-colleotor 0. L. R. 44; 3 0. W. R. 139.—C — 
of customs to recover a penalty for PART Il. SECT. 1, SUB-SECT 2. 
alleged illegal voting at the election of PART Il. SECT. 1, SUB-SECT. 2,— A. (b). ; 
& member of the provincial legislature A. (a). _ 3B | i. By sistere—Occastonal ite] 
contrary to » 8, 0 4, 8 95 :— 40 1. Question of fact.}—To be Resp. Had for fourteen years 


12 
Sect. 1.—Parliamentary: Sub-sect. 2, A. (b).] 


NORTHALLERTON CASE, JOHNS v. HUTTON, JOHN- 
STON’S CASE (1869), 21 L.T.114; 10°M. & H. 170. 


Annotations :-—Refd. Bond v, St. George, Hanover Square 
Overseers (1870), L. R. 6 C. P. 312; 4 rs Crosskell 
entd. 


». Ingleby (1890), 6 T. L. R. 446. Larcombe v. 
Simey, (1907) 1 K. B. 139. 

56. Effect of absence of voter—Intention to 
return.]|—Where a tenancy continues the tenant 
of a house is not disqualified as a voter by ceasing 
to actually occupy under circumstances which do 
not negative an intention of returning.—IPswicH 
CASE, PISEY’sS CASE (1838), Fale. & Fitz. 271. 

57. |—Where the premises are 
shut up, & there is no intention of returning, the 
voter is disqualified, although his tenancy con- 
tinues.—IPsWIcH CASE, PRENTICE’S CASE (1838), | 
Falc. & Fitz. 273. 

58. ——— -——-.]—TAUNTON CASE, PITMAN v. 
BAINBRIDGE, MORGAN’S CASE (1838), Falc. & 
Fitz. 297. 

59. ———_ ——— Absence for benefit of health.]|— 
BATH CASE, COOKE’S CASE (1857), Wolf. & D. 149 ; 
30 L. T O.S. 221. 

60. Warehousing furniture.) — 
A. gave up possession of his house before Dec. 31, 
but left part of his furniture in a warehouse in the 
place, for which he paid £12 rent, & it so remained 
up to the date of the election :—Held: this was 
not sufficient residence.—BATH CASE, WALMSLEY’S 
CASE (1857), Wolf. & D. 147; 30 L. T. 0. S. 220. 

6 Absence abroad for five & a half 
years.|— WARD v. MACONOCHIE (1891), 7 T. L. BR. 
536, D. C. 

62. ——— Legal inability to return caused by 
voters’ act—Imprisonment for debt—Residence | 
by wife outside constituency.|—BATH (CASE, 
“iis CASE (1857), Wolf. & D. 150; 30 L. T. O.S. | 

63. ——- ———- ——— Residence by wife within 
constituency.|—-BATH Cask, CrIsp’s CASE (1857), 
Wolf. & D. 153; 30 L. T. O. S, 221. 

64.-——- 1s» -———-  ——- __ ———.] — CAMBRIDGE 
,BorovuasH) Casz, Lyon’s CasE (1857), Wolf. & D. 
46; 30 L. T. 0. S. 108. 

Annotations :—Mentd. Coventry Case (1869), 1 O'M. & H. 
97; New Sarum Case, Ryder v. Hamilton (1869), L. R. 4 | 
C. P. 559; Northallerton Case (1869), 21 L. T. 113; 
Oldham Case, Schofield’s Case (1869), 20 L. T. 307; 
(1860), 1 OM. & H. 722 Taylor o St, Mary Abbotts 

Kensington Overseers (1870), 19 W. 2.100.) 
65. Imprisonment for assault.) — 

(1) A man has not “resided’”’ in the borough 

‘for six calendar months next previous to the 

last day of July,’’ within Representation Act, 


pee been Sp ge as his only business 
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ert mong a went ute to visit his 
sisters ept during the summer more 
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he visited the farm every week & 
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of the time at the house in W. The 
house was owned by him, but oc- 
cupied by his sisters rent free, & he 
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arvesting work there, & with the 
urning, which they |, 
: their absence was of a 
temporary character, & their 
tion was not thereby affec 
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18382, s. 27, when he has for a portion of that time 
been detained in a gaol situate more than seven 
miles distant therefrom, under a sentence of im- 
prisonment for an assault, without the option of 
paying a fine. _ 

gal inability caused by the criminal & volun- 
tary act of the party & not from misfortune, 
breaks the residence & destroys the qualification 
(By1zEa, J.). 

(2) In all cases of actual absence, there must be 
a legal right, at any moment to return, in order to 
constitute constructive residence for the purpose 
of qualification. 

Semble: (3) if the imprisonment had been on 
civil process, or for non-payment of a fine, the 
residence would have been sufficient.—KIDDER- 
MINSTER CASE, POWELL v. GuEsT (1864), 18 
Cc. B. N.S. 72; Hop. & Ph. 149; 5 New Rep. 
127; 34L J.C. P. 69; 11 L. T. 599; 29 J. P. 
424; 10 Jur. N. S. 1288; 13 W. R. 274; 144 
EK. R. 367. 

Annotations :—As tn (1) Refd. Chariton ». Morris (1894), 

{1897} W. N. 107; Watt v. McGuire (1888), [1897] W. N. 
109. Asto (2) Consd. Bond »v. St. George, Hanover Square 

L. R. 6 C. P. 312. Refd. Taylor v. 

t. Kensington (1870), 40 
L. J. G. P. ¥ord v. Hart (1873), L. R. 9 C. BP. 273; 
Ford v. Pye (1873), L. R. 9 C. P. 269 ; Ward v. Maconochie 
(1891), 7 T. L. HR. 536. As to (3) Refd. Ford v. Drew 
(1879), 5 C. P. D.59. Generally, Reld. Beal ». Ford (1877), 
a6 Ww. R. 146; Holland v. Hagan (1894), {1897] W. N. 


66. —— Exchange of livings.|—-A 
clergyman claimed to be qualified to vote for a 
borough in respect of the occupation of a dwelling- 
house above the value of £10, in which he usually 
resided. He entered into an arrangement with 
another clergyman by which they agreed to ex- 
change duties & residence for a certain period for 
the purpose of obtaining relaxation & a change of 
scene. In pursuance of this arrangement claimant 
left his house & resided for two months, which 
included the last month of the qualifying year, 
at a distance of more than seven miles from the 
borough, in the house of the other clergyman, who 
came & resided during the same pee in claimant’s 
house :—Held: there was a break of residence 
which aah ga claimant from being duly quali- 
fied.— ForD v. PYE (1873), L. R. 9 C. P. 269; 2 
Hop. & Colt. 157; 48 L. J. C. P. 21; 29 L. T. 
684; 38 J. P. 1836; 22 W. R. 159. 


Annotations ‘-—Apld. Ford ». Hart (1873), 43 L. J. Cc. P. 
24. Consd. Rowland v. Pritchard (1893), rox & S. Reg. 
310. Refd. Beal v. Ford (1877), 26 W. It. 146. 


67. —— Occupation of rectory by locum 
tenens.|—-The incumbent of a benefice claimed to 
be entitled to a borough vote in respect of the 
occupation by him of his rectory-house. From 
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on the other hand paid nothing for his 6. ——~ Absence durt: re- ' his removal from the house during the 
meals & lodging when with them :— pa 8.J)—-H. worked for an employer, aaid twelve days was not a breach in 
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b. Effect of absence of voter— he had lived in two houses, li in IR. 
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Oct. to June, 18738, in the qualifying year, claimant 
had been absent from the house under the following 
circumstances. He obtained from the bishop a 
licence for non-residence from May 17, 1871, up to 
Dec. 31, 1872. He, however, retained possession 
of the house till Oct. 1872, when he left for the 

Continent, with the intention of returning in the 

following Spring. He had arranged with a curate 

to serve the cure during his absence, & the curate 
obtained a licence from the bishop to officiate, & 
the bishop by such licence required him to reside, 

& assigned him the rectory-house as a residence. 

Upon claimant’s departure, the curate took up 

his abode in the rectory-house. By arrangement 

between them, three rooms in the house were 
retained by claimant & kept locked up, the key 
being left in the possession of a servant who had 
been employed by claimant, but was, during his 
absence, employed by the curate. It was ad- 
mitted by claimant that he could not have returned 
to reside in the house without providing some 
other residence for the curate :—Held: there was 
no residence by claimant, during the last six 
months of the qualifying year, as required by 

Representation Act, 1832, s. 27; & he had not 

occupied as an “‘ inhabitant’”’ during the qualifying 

year, as required by Representation Act, 1867, 

8s. 3; &, consequently, he was not entitled to a 

vote.——DURANT v. CARTER (1873), L. R. 9 C. P. 

261; 2 Hop. & Colt. 142; 48 L. J.C. P.17; 29 

L. T. 681; 38 J. P.119; 22 W. R. 158. 

Annotations :—Folld. Rowland vw. Pritchard (1893), 62 
L. J. Q. B. 319. Refd. Jones v. Pritchard (1891), Fox & 
8S. Reg. 259. 

68. ——- -——— Employment under contract 
elsewhere.|—By Representation Act, 1832, s. 31, 
which makes provision for frecholders voting for a 
city being a county of itself, no freeholder shall be 
registered in any year ‘‘ unless he shall have 
resided for six calendar months next previous ”’ 
to a certain day in such year, within such city.— 
During part of the prescribed period of six months, 
a freeholder who had a bedroom kept for his 
exclusive use in his father’s house within such a 
city was absent, serving under articles to a solr. 
in London :—Held: being bound by the articles, 
he could not be deemed to have had either the 
liberty or intention to return to the room whenever 
he liked, & therefore had not ‘resided’ within 
the city for the required time within the Act.— 
Forp v. Drew (1879), 5 C. P. D. 593 Colt. 1; 
49 L. J. Q. B. 172; 41 L. T. 478; 44 J. P. 58; 
28 W. R. 137. 

Annotation :-—Refd. Beal v. Exeter Town Clerk (1887), 20 
Q. B. D. 300. 


69. -|—Applit., who claimed 
to be registered as a voter for the city of E., had a 
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qualifying year :—Held: he was not 
entitled to ve registered as a voter.— 
DONNELLY v. GRAHAM (1888), 24 
L. R. Ir. 127; [1897] W. N. 103.—IR. 

.-—— - Fine for 
drunkenness nat paid at rising of court— 
Detention for twenty minutes.)—P. 
was fined by tho mayor of L. for heing 
drunk & disorderly & in default of 
payment he was sentenced to he 


option of a fine. 
& was 
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next day was sentenced to imprison- 
ment for fourteen days, 
He paid the fine, 
discharged. The period of his ! 
octenton did not oe ae oe 
entire of any one day :—Held: as 
law will not take Totton of fractions | the inhabitant household franchise — 
of a day the voter was not to bo ; CONNOLLY 1. 
deprived of the franchise by reason of 
his compulsory absence for 
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bedroom kept for his exclusive use in his father’s 
house in During the qualifying period he 
went to London in quest of employment, & having 
obtained a temporary situation in London re- 
mained there for two months & then returned to 
his father’s house in E. He remained in KE. three 
weeks & then went back to London, & obtaining 
employment there did not return to E. during the 
rest of the qualifying period :—Held: the facts 
did not show a constructive residence in EK. during 
the qualifying period within Representation Act, 
1832, s. 31.—BEAL v. EXETER TOWN CLERK 
(1887), 20 Q. B. D. 300; 57 L. J. Q. B. 128; 58 
L. T. 407; 52 J. P. 501; 86 W. R. 507; 4T. L. R. 
111; Fox & S. Reg. 31, D. C. 

sae ata :—Refd. Ward v. Maconochio (1891), 7 T. L. R. 


70. —— Inability to return at any time.|— 
Respt. was a freeman of H., a city returning 
members to Parliament. He was an officer in the 
army & usually was on duty with his regiment 
more than seven miles from E. He had from time 
to time leave of absence & he then lived at his 
mother’s house, who resided within seven miles 
of E. During twelve months preceding the last 
day of July, 1873, he had obtained three months 
leave of absence, & during that period had lived 
in his mother’s house :—Held: respt. had not 
resided within seven miles of E. for six calendar 
months next previous to the last day of July, 
1873, & he was not entitled to be registered as a 
voter in the lists for E.—Forp v. Hart (1873), 
L. R. 9 C. P. 273; 2 Hop. & Colt. 167; 43 
L. J. C. P. 24; 29 L. T. 685; 38 J. P. 216; 22 
W. R. 159. 


Annotations :—Consd. Ford . Drew (1879), 5 C. P. D. 59. 
Apld. Atkinson v. Collard (1885), 16 Q. B. D. 254. 


71. 





.|—Students in the universities 
of Oxford & Cambridge, who Soeuby rooms in 
their colleges under regulations which do not allow 
them to reside in or visit their rooms during the 
vacations without the express permission of the 
college authorities, are not entitled under Repre- 
sentation Act, 1867, to be registered as voters in 
respect of such occupation.—TANNER v. CARTER, 
BANKS v. MANSELL (1885), 16 Q. B. D. 231; Colt. 
435; 55L. J. Q. B. 27; 53 L. T. 663; 49 J. P. 
790; 34 W. R. 41; 2T. L. R. 20, D.C. 

72. -|—In order that there may be 
constructive inhabitancy of a dwelling-house 
sufficient to obtain the service franchise under 
Representation Act, 1884, s. 3, there must be an 
intention of returning after a temporary absence, 
& a power of returning at any time without breach 
of any legal obligation. Where, therefore, a 
soldier was absent from his quarters on duty for 
three weeks during the qualifying period, & could 














a ere a ae 


dismissed, & he was discharged :—Held: 
having been ultimately proved innocent 
C.’s detention in gaol did not operate 
as a break in his inhabitant occupancy 
of his dwelling-house, & he was entitled 
to be registered as a voter in respect of 
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P. was taken to the waiti room ofthe | Hagan’s CasE, [1895] 21. R. 551; 29 | herore justices on a criminal charge, 
gaol before being placed in a oell, | 1. L. RET & remanded to gaol for two days during 
After being in the waiting-room k,. —— —— Remand followed by | the qualifying year. Upon being 
twenty minutes the fine was paid, & | geguittal.}—C. who was charged before | brought up again on the expiration of 
© was discharged :-—Held: P., who | justices with a oriminal offence, was | the two days he either di ed guilty. 
was otherwise entitled to the franchise. | during the qualifying year, remanded | or was convicted, it did not clearly 
was not disqualified by such detention. | to gaol for a week consequence | appear which, put, in the exercise o 
7~M'CaRRON ¥. CHAMBERS (1890), 28 | of refusal to give bail for his | the Bench’s discretion, was discharged : 
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Sect. 1.—Parhamentary: Sub-sect. 2, A. (b), (c) & 
(d) i. & t1.] 


ee 


not return without leave, & it was not shown that 
it was always the intention of the authorities that 
he should be absent for the three weeks only, & 
then return to his quarters, & that leave to return 
every night was only refused on account of the 
difficulty of communication between the place to 
which he was sent & his quarters :—Held: there 
was no inhabitancy in fact during the three weeks ; 
&, therefore, the franchise had not been gained.— 
ATKINSON v. COLLARD (1885), 16 Q. B. D. 254; 
sub nom. FORD v. BARNES, FORD v. ELMSLEY, Colt. 
396; 55 1.J3.Q. B. 24; 53 L. T. 675; 34 W. BR. 
78; 2T.L. R.59;3; sub nom. ForD v. WALLINGTON, 


FORD v. BARNES, ForD v. ELMSLIE, FORD v. 

TIPPINGE, 50 J. P. 37, D. C. 

Annotations :—Folld. Spittall ». Brook (1886), 18 Q. B. D. 
426; Donoghue v. Brook (1887), Fox & S. . 100. 
Consd. Larcombe v. Simey, [1907] 1 K. B. 139. entd. 
Clutterbuck v. Taylor (1896), 65 L. J. Q. B. 314. 








73. .|—Applt., a non-commissioned 
officer, resided with his family in barracks, situate 
within a borough, in separate rooms allotted to 
him by the quarter-master general. During 27 
days of the qualifying year he was compulsorily 
absent from the borough, but while so absent his 
name was retained on the strength of the regi- 
mental depot in the monthly returns to the War 
Office, & the rooms continued to be occupied by 
his furniture & his family ; but he himself could 
not, unless by leave, which he had obtained for 
one or two days, return to the borough without 
being guilty of a breach of duty :—Held: applt. 
had not occupied the rooms in the barracks during 
the qualifying period, & he was not entitled to be 
registered as a voter for the borough.—SPITraLL 
v. Brook (1886), 18 Q. B. D. 426; 56 L. J. Q. B. 
48; 56L. T. 364; 35 W. R. 520; 3 T. L. R. 158; 
Fox & S. Reg. 22, D. C. 

ae :—Refd. Donoghue v. Brook (1887), Fox & S. Reg. 


74. -.|—A non-commissioned officer 
on the staff of a militia regiment resided with his 
family in a house within a borough. During the 
annual training of the regiment he was absent from 
the borough 26 days of the qualifying year, but 
while so absent his house continued to be occupied 
by his wife, family & furniture. With the leave 
of his superior officer, he returned at intervals 
during the annual training to his house in the 
borough, & could have returned there every night 
had the distance been less, as his duties did not 
require his attendance :—Held : occupation, under 
the circumstances, was broken.—]JONOGHUE v. 
Brook (1887), 67 L. J. Q. B. 122; 58 L. T. 411; 
4T.L. R. 120; Fox & S. Reg. 100, D. C. 


(c) Alteration of Constituency. 
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On Hamentary division.|—An alteration of 
boundaries under Divided Parishes & Poor 
w Amendment Act, 1876 (c. 61), does not affect 
the parliamentary divisions of counties & limite 
of boroughs for election purposes, so as to transfer 
the votes of voters from one division or pate 
to another.—FosTER v. MEDWIN (1880), 5 C. P. D. 
87; Colt. 118; 49 L. J. Q. B. 297; 42 L. T. 254 ; 
44J.P.315; 28 W. R. 660. 
Annotation :—Folld. Jones v. Reeve (1884), 1 T. L. R. 178. 
6. —— -]—Where the Local Govt. 
Board have altered boundaries for the purposes 
of local govt., such alterations do not affect the 
boundaries of parliamentary divisions or the 
exercise of parliamentary franchises.—JONES v. 
REEVE (1884), 1 T. L. R. 178, D. C. 

17. ——.]—Under Metropolitan Meat 
Market Act, 1860 (c. cxciii.), the rpn. of the 
City of London were authorised to take a certain 
portion of the parish of St. Sepulchre, Middlesex 
in connection with the establishment of a meat 
market, & by sect. 11 of that Act it was provided 
that, except for the purposes of rating, the 
premises so taken should be deemed to be in the 
City of London, but that they should, neverthe- 
less, continue to be rated in & to the parish of St. 
Sepulchre. By RKHedistribution of Seats Act, 
1885 (c. 23), Sched. VI., the parish of St. Sepulchre, 
Middlesex, was included in the east division of the 
parliamentary borough of Finsbury. Applt., 
who was the occupier of a stall in the meat market 
on a portion of the above premises, claimed to 
have his name inserted in division 1 of the 
occupiers’ list of voters for the east division of 
the parliamentary borough of Finsbury, & his 
claim was objected to. The revising barrister 
disallowed the claim, on the ground that, on the 
true construction of the Act of 1860, the quali- 
fying premises ceased in 1860 to form part of the 
parish of St. Sepulchre, Middlesex, for the pur- 
poses of the electoral franchise, & that that was 
so notwithstanding the provision as to rating 
contained in sect. 11.— PICKARD v. PRESTON 
(1902), 67 J. P. 18; 51 W. R. 156; 19 T. I. R. 
35; 47 Sol. Jo 52; 1L. G. R. 110; 1 Smith 
Reg. Cas. 296, D. C. 

78. Effect of redistribution of seats—Voter 
claiming by successive occupation.|—G. claimed a 
vote for the borough of L. in respect of the occupa- 
tion of two houses in immediate succession, the 
first house being situated at B., & the second at 
S. Before the passing of Redistribution of Seats 
Act, 1885 (c. 23), both B. & S. were included in 
the west division of the county of Kent; but by 
that Act B. became included in the Sevenoaks 
division of the county, & S. became included 
within the area of the parliamentary borough of L., 
which borough was then first created :—Held: 
G. was entitled to be registered as a voter for the 








See, now, Representation Act, 1918, s. 41 (1). 
alteration of parish boundary— 
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entitled to be registered as a voter 
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2 I. R. 541 > 29 I. L. 1, 18.—IR. 


n. ——~ ——— Arrest for disorderly 
conduct— Admitted to bail.}—G. was 


arrested, d e qualifying year 
& lodged in the police office on the 
charge of being k & disorderly 
in a pans street. On the day of his 
arrest, & after a custody of some hours 
he was admitted to bail. He appeared 
before the rates at the petty 
sessions ct. on the next day, was con- 
victed & fined 58. & costs, which he 
thereupon paid :—Held : G.’s detention 
in the police office did not operate as a 
b in his inhabitant occupanc 
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borough of L. by virtue of sect. 17 of the above 


°o. —— —— Employment under con" 
tract elaewhere.}--DUF¥Y v. CHAMBERS 
(1890), 26 L. R. Ir. 100.—IR. 


p. Workhouse master suspended 
é& reinstated.}—A. was master of a 
workhouse occupying rooms therein 
y virtue of his service. He was 
suspended by a resolution of the 
goeraians Aug. 23, 1912, left his rooms 

remained out of occupation until 
Feb. 3, 1913. During t period 
another person inhabited the rooms as 
master. <A. was reinstated Feb. 3, 
1913 :—Held: d the five months 
of his absence A. no constructive 
legal residence in the P — 
py ies a CURREN (1913), 48 I. L. T. 





TAKRL Lie "WLALE LPRANUNIDL. 


ct.—DOWN v. STEELE (1885), Colt. 458; 
L. J. Q. B. 86, D. ©. 


(d) Qualifying Period. 
i. In General. 
See Representation Act, 1918, ss. 1 (2), 6, 7 a 
11; Representation Act, 1922, s. 1. 
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ii. Interruption of Residence during Qualifying 
Period. 


79. By destruction of premises.) — Woop- 
ee CASH, FATHER’S CASE (1838), Falc. & Fitz. 

80. ———.]—Where the house for which the 
voter was registered was burnt down between the 
registration & the election, & was not rebuilt till 
after the election, & the voter did not resume the 
occupation of it when rebuilt, the qualification was 
lost.—LYME REGIS CASE, Hicxs 8 CASE (1842), 
Bar. & Aust. 460. 

81. -|—Where the premises, for which the 





voter was registered, were burnt down between , 


the registration & the election, & were not entirely 

rebuilt till after the election, but the voter-at the 

time of the election had resumed the occupation 
of such part of them as was then rebuilt, the 
qualification was not lost.—LYME REGIS C'ASE, 

COZENS’S CASE (1842), Bar. & Aust, 463. 

By letting as furnished house for less than four 
months.|—-See Hepresentation Act, 1918, s. 7 (2). 

82. What is a house—Part of a house—Repre- 
sentation Act, 1832.,—Part of a house used & 
occupied for the residence of a claimant will not 
confer a title to vote for a borough, as falling under 
the words house, warehouse, counting-house, shop 
or other building of sect. 27 of the above Act. 
But Ag of a house may give the franchise, 
provided it is occupied as an independent occupa- 
tion, & there be a complete severance between it 
& the remainder of the house, even though the 
landlord should reside there. 

There must be “ occupation,” that is, actual 
exercise of the rights of the owner of a house in 
possession during the requisite period (ERLE, C.J.). 
—BRIDGEWATER CASE, Cook v. HUMBER (1862), 
11C.B.N.8.33; K.&G. 413; 31L.J.C. P. 73; 
5 L. T. 838; 26 J. P. 391; 8 Jur. N.S. 698; 10 
W. R. 427; 142 E. R. 705. 

Annotations ld. & Anid. London , (City) Case, Henrette 
v. Booth (1863 , 15 ©. Consd. Kidder- 
minster Casc, Powell v. pees (1865), ° Cc. B. N.S. 
ie Cuthbertson v. Butterworth (1868), L. R. 4 C. P. 

Barnes v. reves (1869), , Li. R.4C, P. 5393; Piercy v. 

Maclean (1870), L. R. 5 C. P, 252; Thompson v. Ward, 
Ellis v. Buen 871), L. R. 6c. P, 327; ; Boon v. Howard 
(1874), I. R. 9 C. Pp. 277; Bradley v. Baylis, Morfee rv. 
Novis, Kirby v. Biffen (1881), 8 Q. B. D. 195. Apld. 


PART II. SECT. 1, SUB-SECT. 2.— 
A. (d) il. 


that he regarded th 


79 1. By destruction of CI AAs 
t to appear 84 


A party does not lose his 
on the list of voters b 
house being destroyed by fire, he still 
Higa deny) ae hold one a on which 

— ANE 
(1866), 14 L. T. 899.-—IK. 


84 1. Effect of occasional r. 





a house at 


| Annotations :—Consd. Cuthbertson ». Butterworth (1868) 


conduct in voting Berne first showed 
R. ¥. CRSAR (1854), 11 U. © 
CA 





employed as such in. es 
M., W. here his family resided. 
He spent his annual summer holiday 
with Pais family at M. & at periods 
varying from one month to 
months he came to 


. Rowlandson (1888), Trist. 50. 


Searell v Consd. Alichurch 
& Parrott ©. Hendon 


nion Assmt. Com. (1891), 64 L. T. 
£75; ett. Lond on City) Case Wilson v. Roberts 1861), 
10.B 8. 50 dderminster Case, Powell v. Farmer 
1865), 1 Oo: B.N. 8. oe, 3am rv. Sunderland Over- 
rece bee ~R. - Cc. P. 3 7. St. rre’s Union 
ist) ), L. 7 A, ae . 90. Menta Wedaes Case (1873), 
n. 8 C. P. 3 : 
83. .|—Claimant was tenant 











of the whole of the upper floor of a building. His 
holding consisted of two rooms opening on to the 
common staircase. The staircase was approached 
from the street by a passage at the end of which, 
next to the street, was a door, which could be 
closed, but had no lock or fastening of any kind. 
The other floors were occupied by other tenants 
in a similar way. Claimant had exclusive control 
of the door leading to his own two rooms, which 
were completely severed from the rest of the 
building :—Held : he was tenant of a house within 
sect. 27 of the above Act, & therefore entitled to 
the borough franchise. — LONDON (City) CASE, 
HENRETTE v. Booty (1863), 15 C. B. N. S. 500; 
Hop. & Ph. 23; 3 New ett 124; 338 L. J.C. P. 
61; 9 L. T. 392 ; 28 J. P. 120; 9 Jur. N. 8. 1293; 

12 W. Kh. 173; 143 HE. R. 880. 


L, It. 4 C. P. 623; Barnes», Peters (1869), L. R. 4 ©. 
539; Thompson v. Ward, Ellis v. paren (te APE "L. R. 
Cc. P. 327; Boon v. Howard (1874), L. f. Pe Se 
pee © * Baylis, Morfoe v. Novis, Kirby v. Buen (1881 

8 Q. 13. D. 195. Refd. Powell v. Boraston (1865), 1: 
ue KR. 465; Stamper v. Sunderland Overseers tere 

R. 3 C. iP. aoe R. v. St. George’s Union (1871 
iL R7Q. B. 9 

- lseemaaes Nos. 87-96, post. 

84. Effect of occasional residence — Where 
property owned during whole period.]|—The resi- 
dence required to qualify for the lodger franchise 
by Representation Act, 1867, s. 4, need not be a 
continued & unbroken. one, & is ‘not insufficient 
merely because the lodger has also another resi- 
dence elsewhere. Therefore, where the voter had 
an establishment in the country which he kept all 
the year round & resided at when not in London, & 
where when he was in London (which he was usually 
at different times during some smal] portion of the 
year) he resided at lodgings of which he was a 
yearly & the sole tenant, & which he bond fide 
occupied in the above manner during the twelve 
months required by the Act:—Held: it was a 
sufficient residence in the lodgings to satisfy that 
sect.--BOND v. ST. GEORGE, HANOVER SQUARE 


ell ee 


OVERSEERS (1870), L. KR. 6 C. P. 312; 1 Hop. & 
Colt. 427; 40L. J.C. P. 47; 23 L. T. 494; 35 
J.P. 88; 19 W. ht. 101. 


Annotation :—Consd. Ford v. Drew (1879), 5 C. P. D. 59. 
85. -|—A. being employed to attend 
upon a gentleman, lodgings were taken for him in 








excluded from the pe eae he cannot 
be segally regarded as having been in 
actual occupation during the whole 
of the qualifying period. Where 
there has been no break in the right of 
poepey ols At ete a the oeittiar 
a portion o e qu g 
period does not legally constitute a 
break in hia actual occupation, provided 
that there has been personel ccs occu 
tion for such a portion of the 


his home.— 
»% R. 461.— 


ostman, 
nant of 


two 
M. on Saturday 


Where property owned who evening & remained there till the period as would fairly entitle him innth be 

eriod. i A. ned his dw during th ae follo Sunday evening. At other Yregsarded as one of the inhabitants of 

a where his wife Pagers resided, times he ived in lo inE. Hewas  thedivision.—ALnEIT’s Casr, MICHAU’S 

but he had a saw-mill & store & was never absent from consecutively Casz, BAILRY’s Case (1903), 20 8. C. 
for more than two months:—Held:; 227.—8. AF. 


ostmastor in C., which occasioned 


frequently to visit that place, 


& while there he used to board with i Lowes, (1808), 1 M. 
R. 


one of his men in a house owned by 
himself. After So. 
down to C. & Ot there also ay ent 233. SCOT. 


: A.’s vote should have een premises d 
rejected for he was a resident of B., 
killed to vote tient cune oe au 


luring “6 —s 


he had not the necessary residential 


84 ili, ——-———-. Where the alloged 
ocoupier has been absent from the 

.. Far rhgece of the 
] 


absence he was lawfully 


84 iv. ——~.])—Where a persun slept 
& lived during the week days with other 
persons in a house having one common 
entrance, while his wifo & family re- 
sided at a village a few miles distant :— 

Held: he was entitled to vote as a 
resident householder in the village 
wnere he lived during the week.— 

R. (FORWARD) v. BARTELS (1855), 7 
C. P. §33.—©. e 


—-KINTOUL iv. 
F. (Ct. of —) 
185; 68. L. T. 


is prover: that 
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Sect. 1.—Parliamentary: Sub-sect. 2, A. (d) %.; 
sub-sect. 83, A. (a) & (b).) 


the same house as the gentleman, in which he 
might & did usually sleep, but he was not bound 
by his agreement to do so. A. had also lodgings 
in the borough of C., where his wife & children 
resided, & in which he could sleep at any time, & 
did in fact sleep at least once a week :—Held: A. 
resided in the lodgings in the borough of C. within 
Representation Act, 1867, s. 4 (3), & was entitled 
to vote as a lodger for the borough of C.—TAYLOR 
v. ST. Mary ABBOTT OVERSEERS (1870), L. R. 6 
O. P. 309; 1 Hop. & Colt. 421; 40 L. J.C. P. 45; 
23 L. T. 493; 35 J. P. 39; 19 W. R. 100. 
Annotation :—Distd. Ford v. Drew (1879), 5 C. P. D. 59. 

86. Effect of compulsory absence — Electoral 
Disabilities Removal Act, 1891 (c. 11), s. 2.j— 
(1) A break of inhabitancy where the occupier 
has not the legal right to return has the same effect 
in disqualifying the occupier for the service 
franchise as for the ordinary dwelling-house 
franchise. The voter, a coachman, occupied a 
dwelling-house by reason of his employment, but 
was compulsorily absent from the house for more 
than four months during the qualifying period. 
His wife & family resided with him during the 
qualifying period, but they might have been left 
at the dwelling-house if he had wished during the 
period of his absence :—Held: he was not entitled 
to be registered on the list of voters for the parish, 
inasmuch as he was placed in the same position 
as an inhabitant occupier by Representation Act, 
1884 (c. 3), s. 38, Electoral Disabilities Act, 1891 
(c. 11), 8. 2, could only protect him in respect of 
compulsory absence for not more than four months 
during the qualifying period. 

(2) Where the clerk to a county council is 
nominated under Parliamentary & Municipal 
Registration Act, 1878 (c. 26), s. 38, by a revising 
barrister as resp. to an appeal from his decision, 
the High Ct. has jurisdiction under the section to 
grant applt., if successful, his costs, even though 
resp. does not appear.—LARCOMBE v. SIMEY, 
[1907] 1 K. B. 139; 76L. J. K. B. 107; 95 L. T. 
874; 71 J.P. 13; 23 T. L. R. 51; 51 Sol. Jo. 
49; 5L.G. R.17; 2 Smith, Reg. Cas. 1, D. C. 
In case of naval or military service.}|—See 
Part IV., post. 

By absence on service for period not exceeding 
four months.|—-See Representation Act, 1921, s. 1. 





SuB-sEcrT. 3. —BUSINESS PREMISES QUALIFICATION. 
A. Occupation. 
(a) In General. 
See, now, Representation Act, 1918, s. 1 (3). 
87. Definition—Actual exercise of rights of 





Ae ee ee meet eS 


86 i. EF ie Beet ae ako 
Electoral Disabilities Act, 1891 
ee 11), s. 2.}—The tenant of a house & 
rm who claimed the franchise as an 
inhabitant houscholder, left the pre- 
mises at tho end of July, 1911, for G.; 
he returned in Jan. 1912 for a short 
od: he was home again in Mar. | 
or a few days, & he came home per- | 
manently in July, 1912. While 
was away from home he was at work, | 
but no tic evidence was given 
of the nature of the work in which | 


ee 


q. Formal eviction — Immediate re- 
admission as future tenant. }—K KEARNEY 
ze PAnLEND (1912), 47 1..L. T. 194.-— | 


xr. By subleting.}—- A person en- 
rolled as tenant was objected to on 
the ground that he had sublet :— 

he Zfeld: although the subtenant retained 
possession only for two days the 87 ii 
personal occupation of tho tenant 
necessary to afford a qualification had 


ELECTIONS. 


owner in possession.|-BRIDGEWATER OASE, Cook 
v. HUMBER, No. 82, ante. 

88. Not equivalent to dwelling.|—It seems to 
be contended that it is necessary that a house 
should be dwelt in by a party in order to confer 
the franchise; but all that the Act requires is 
that he should occupy it (TINDAL, C.J.).— 
BRISTOL Case, DANIEL v. COULSTING (1845), 7 
Man. & G. 122; Bar. & Arn. 380; Cox & Atk. 71; 
1 Lut. Reg. Cas. 230; Pig. & R. 162; 8 Scott, 
N. R. 949; 14L.3.C.P. 70; 41. T. 0. S. 336 ; 
9J.P. 136; 9 Jur. 258; 135 E. R. 53. 

Annotation :—Mentd. Bristol Case, Daniel v. Camplin 

(1845), 7 Man. & G. 167. 

89. What amounts to—Representation Act, 
1882, s. 27—Shed for tools..—A shed was 
described by the revising barrister as standing 
against a wooden paling, but not fastened thereto ; 
six posts put into the ground supported a tar- 
pauling which formed the roof; one of the sides 
was boarded up with boards nailed to the roof. 
It was used for storing barrows, posts, etc., & 
wharfage was paid for such use :—Held: the shed 
was a warehouse or ‘‘ other building ’’ within the 
above sect.—-BEWDLEY CASE, WATSON v. COTTON 
(1847), 5 C. B. 51; 2 Lut. Reg. Cas. 53; 17 
L. J. C. P. 68; 10 L. T. O. S. 165; 12 J. P. 154; 
11 Jur. 1106; 136 EH. R. 792. 


Annotations :—Expld. Kidderminster Case, Powell  v. 
Boraston (1865), 18 Cc. B. N. S. 175; Kidderminster 
Casco, Powell vp. Farmer (1865), 18 C. KB. N.S. 168. Refd. 


Norrish v. Harris, Gillham v. Same, Mason v. Same, 
Adams v. Same, Prout ». Same, Berry v. Same, Hodges v. 
Same (1866), Hop. & Ph. 305. 

90. —— Continuous structure.|—A party 
claiming the right to vote for a borough, occupied 
under one landlord a two stalled stable, with hay 
loft over it, built of brick; annexed to which, 
but of a lower elevation, was another brick building, 
to which again was annexed an irregular wooden 
building, divided into three compartments. Each 
of these compartments, as well as each of the two 
brick buildings, opened into the same yard, but 
there was no internal communication between 
any of these buildings :—Held: the premises 
formed one continuous structure, under the same 
roof, & therefore constituted a ‘‘ building ”’ within 
Representation Act, 1832, s. 27.—POWNALL v. 
DAWSON (1851), 11 ©. B. 9; 2 Lut. Reg. Cas. 177 ; 
21L. J.C. P. 14; 18L. T. O. S. 155; 16 J. P. 
G6; 16 Jur. 549; 138 EB. R. 372. 

91. Shed for storing produce.|— 
A., @ market gardener who claimed to vote for 
the borough of K. occupied as tenant land of the 
yearly value of £20 within the borough. When 
he first took the land there was no building upon 
it, but he erected a wooden structure with boarded 
sides & a thatched roof supported by wooden 
posts let into the ground; there was a door to 


~~ ~ —_ 














liberal interpretation, but it would be 
an unreasonable construction to hold 
that merely living in the house of 
another person on a farm, without 
exercising a control or supervision of 
some kind, or making some personal 
use of a porn of the farm constitutes 
occupation.—-Re BoTus (1903), 22 
8. Cc. 289.—S. AF, 

; Wife registered as 
tenant.J—A man who provides the 
money for, & controls, the user of a 
house is tho “* occupior ” of that house 








1 been interrupted.—BROWN »v. BLACK- 
resided ini odg ngs ; during the interval | woop 1869), 8 rag (Ct. of Seas.) & ; | within Ord, 38 of 1903, 8. 11, notwith- 
his farm had beea et ia conaare, ge 42.80. Jur. 16,—S00T. ee te acetates 
his wife resided in the house :—Held : the tenant.—Cowrk v. PRETORIA MUNI- 


the above sect. applied, & the name | 
should be expunged from the list.— 


WALLACE wv. CASSIDY, ALLEN 2. 
KEENAN (1912), 47 I. L. T. 202.—IR. 
86 ii. SS o———, }}—M‘GILLOWAY v. 


PART II. SECT. 1, SUB-SECT. 3. 
A. (a). 


87 i. Definition—Actual exercise of 
rig of owner in po ~+-The 
, term “ occupation ’’ should receive a 


CIPALITY (1911), T. P. D. 628.—S8. AF. 


| 
s. What amounts to—Stalla in 
, market place.j--C. & others held as 
weekly tenants from ©, Corpn., & 


Part IJ].—MALE FRANCHISE. 


the structure fastencd by a padlock, & it was 
used for storing potatoes. The revising barrister 
found that this structure was a “ building”’ 
within the above sect., & that A. occupied it as 
tenant & was entitled to be registered as a voter :— 
Held: there was nothing in the description as 
given by the barrister to warrant the ct. in 
disturbing his decision. KIDDERMINSTER CASE, 
POWELL v. FARMER (1865), 18 C. B. N. S. 168; 
Hop. & Ph. 172; 5 New Rep. 327; 34 L. J. C. P. 
713; 11 L. T. 7386; 29 J. P. 5386; 11 Jur. N.S. 
162; 13 W. R. 467; 144 E. R. 405. 

92. Shed for storing manure.|— 
The voter occupied at a yearly rent exceeding 
£10 a piece of land with a stone building, roofed, 
upon it. The building had four walls & a door 
& was used by the tenant for keeping guano & 
other manures which he used upon the land :— 
Held: there was nothing in the character of the 
building or in the use to which it was applied to 
prevent it being such a ‘‘ building’ as to satisfy 
the requirements of the above sect.—MORISH v. 
HaRRIS (1866), L. R. 1 C. P. 1553 sub nom. 
NORRISLU v. HARRIS, GILLHAM v. HARRIS, MASON v. 
HARRIS, ADAMS v. HARRIS, PROUT v. HARRIS, 
BERRY v. HARRIS, HODGES v. HARRIS, Hop. & Ph. 
305; 12 Jur. N.S. 627. 

93. Room in chambers.]—The tenant 
for business purposes of a separate room forming 
part of a set of chambers in the Temple is not 
entitled to be registered as the occupier of a tene- 
ment within the above sect.—CUTHBERTSON v. 
BUTTERWORTH (1868), L. R. 4 C. P. 5233; 1 Hop. 
& Colt. 188; 38 L. J.C. P. 98; 21 L. T. 140; 33 
J.P. 3113; 17 W. R. 465. 

Annotations :—Refd. Smith v. Lancaster (1869), L. R. 5 

C. P. 246 ; Thompson v. Ward, Ellis v. Burch (1871), L. R. 

6 C. P. 327. 

94. Counting-house.|—- To __ entitle 
the occupier to a borough vote in respect of a 
counting-house, under the above sect., it need not 
consist of an entire building or be structurally 
severed from the rest of the house of which it 
forms a part.—PIERCY v. MACLEAN (1870), L. R. 
5 C. P. 252; 1 Top. & Colt. 371; 39 L. J. C. P. 
115; 22 L. T. 213; 34 J.P. 311; 18 W. BR. 732. 
Annotation :—Refd. Boon v. Howard (1874), L. R. 9 C. P. 


95. Stand in market.|—The lessee 
of a market sublet the area to occupiers of stands 
for annual payments of over £10. The spaces 


subject to the corpn. regulations 
regarding stalls in the market place. 
The market building was closed & 





























had not been obtained, repelled, the ct. 
holding that it was jus 
but the minor to object.—BLACKWOOD 
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occupied were not marked or enclosed, but precise 
position of each was known to the lessee, the 
occupier, & the occupiers of the other stands :— 
Held: the occupiers were entitled to the borough 
occupation franchise under the above sect.— 
HALL v. METCALFE, [1892] 1 Q. B. 2083; 61 
L. J. Q. B. 53; 66L. T. 486; 8 T. L. R. 463; 36 
Sol. Jo. 63; Fox & S. Reg. 227. 

. Wife carrying on business in own 
name—Husband not occupier.|—A husband, re- 
siding with his wife who carries on business in her 
own name & is the rated occupier of the premises, 
is not entitled to be registered as the occupier.— 
PRENTICE v. MARKHAM (1892), 9 T. L. HR. 583 
Fox & S. Reg. 301. 


(b) Joint Occupation. 

See, now, Representation Act, 1918, s. 7 (1). 

97. Joint tenancy based on illegal contract.] 
—A partnership of more than twenty persons 
carrying on the business of farming is within 
Companies Act, 1862 (c. 131), s. 4, & if not regis- 
tered under that Act, is illegal; & where land & 
buildings have been rented by such partnership 
for carrying on such business, & the only occupa- 
tion thereof is a constructive one arising out of 
the occupation of one who acted as manager, no 
qualification under Representation Act, 1832, 
s. 27, can be acquired by the members of the 
partnership as the occupation cannot be shown 
without disclosing the illegal partnership.— 
Harris v. AMERY (1865), L. R. 1 C. P. 148; 
Hop. & Ph. 294; Har. & Ruth. 357; 35 L. J.C. P. 
89; 13L. T. 504; 30J.P.56; 12 Jur. N.S. 165; 
14 W. R. 199. 

Annotations :—Refd. Womersley v. Merritt (1867), L. R. 4 
Eq. 695. Mentd. Smith v. Anderson (1880), 15 Ch. D. 
247; Thorpe v. Priestnall (1896), 60 J. P. 821; Scott v. 
Solomon, [1905] 1 K. B. 577; Wheatley v. Smithers, 
(ate) 2S, SA een ot tins ees Ma 
87 L. J. K. B. 565 P aieanie v. Hutchinson, Trafford v. 
Same, [1922] 1 K. B. 693. 

98. Occupation by each tenant for part of 
qualifying period.|—JONES v. PRITCHARD (1891), 
Fox & S. — 259. 

Annotation :— pid. & Distd. Rowland v. Pritchard (1893), 
Fox & S. Reg. 310. 

99. ——— Agreement to give up right to occupy 
during rest of period.]|— ROWLAND v. PRITCHARD 
(1893), 62 L. J. Q. B. 319; 68 L. T. 586; 57 J. P. 
759; 9 T. L. R. 279; Fox &S. Reg. 310; 5 R. 
311. 











of the co. there. <A claim by him as 
joint tenant & occupant of the premises 
sustained, repel! an objection that 





 enmammnenenad 


ertii for any 


locked from 10 p.m. to 9 a.m. the keys 
of the building being kept by, & a 
night watchman employed & paid by 
the corpn. These stalls were open in 
front & fitted with moveable benches: 
—Held: such atall holders were not 
occupiers within Municipal Corporations 
eens) Act, 1840 (c. 108), a. 30, & 
ooo ae e wor not gear within the 

ect.—-LOVELL v. CALLAGHAN 
[1894] 2 I. R. 346.—IR, : 


t. Right to graze sheen.}—The 
mere right to graze sheep on . 1 Ri is 
insufficient to constitute the owner of 
that right an occupier, in occupation 
nown Diviowar Cootot, Taneios 

NAL COUNCIL REV a 
Court, [1921] C. P. D. 92.—§, AF. 


PART II. SECT. 1, SUB-S » do 
7. (by. ECT. 38. 





a. Joint tenancy with minor.)— 
walestion: ae =e partner enrolled in 
premises, that there Wan ta leu 


was no legal 
co-partnery, his only co- artn 
& minor, the consent of whose er belng 


J.—~— VOL, xX, 


vw. THORBURN (1868), 7 Macph. (Ct. 
of Sess.) 318; 41 Sc Jur. 187.— SCOT. 


b. Joint tenancy of three persons 
under lease—Renewal of lease by two.}— 
The three partners of a co. occupied 
business promises under a lease in 
favour of the co. until Whitsunday 
1869. Two of the partners then 
became tenants of the subjects, under 
a lease which stipulated that their 
prcapency should commence at that 
term. Objection to the claim of one 
of the two partners to be enrolled on 
the ground that the occupancy truly 
continued with the co., out of the 
joint purse of which the rent was paid, 
repelled, in respect that there was no 
evidence that the occupancy of the 
two partnors did not begin at the term 
stipulated in their lease.—THOMAS 0. 
MACNAB (1870), 9 Macph. (Ct. of Sess.) 
9 Ps 43 Sc. Jur. 5.—SCOT. 


in Wnoland.}—A seoenbe tn rei 
n ing : partner in a co., 
occupied premises as joiat tenants for 
co. purposes, ed in England, for 
the purpose of trapsacting the eas 


he did not come under the above sect.— 
STRWART v. SMITH (1868), 7 Macph. (Ct. 
of Sess.) 318 ; 41 Sc. Jur. 187.—SCOT. 


d. Partnership premises — Partners 
qualified to vote.|}—Re SOUTH GREN- 
VILLE ELECTION, ELLIS v. FRASER, 
FITZGERALD’S VOTE (1872), H. E. C. 
163.—CAN. 


e. One partner sole lessee.}— 
Three persons entered into partnership, 
one of the partners being sole lessee 
of the premises dedicated to the 
business. The premises were to remain 
the property of the lessee, who, if 
he ceased to be partner, was to be at 
liberty to resume possession. During 
continuance of the par rnerelp the 
rent was to be paid out of the ea 
of the business, & if the same were 
insufficient it was to be paid by the 

artners ratably & in Proportion to 
Ph respective shares he profiis 
of the business :—-Held; there wae a 
joint occupation which entitled thie 
p ers to the franchise.— 
M'KERNAN »v. GILLESPIE (1910), 45 
Ti L. TT. 105.—IR. 
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Sect, 1 eras ork , Sub-sect. 8, B. & C.; 
8ub-sect. Sect. 2: Sub-sect. 1, A. & B.; 
sub-sect. 2, A. & B,J 


B. Yearly Value. 


See, now, Representation Act, 1918, ss. 1 (3), 
41 (9), & generally, Rates & RATING. 

100. ‘‘Clear yearly value ’’—Representation 
Act, 1882, s. 27—-Price at which premises will let— 
Less tenant's charges.|—Semble: the fair test of 
clear yearly value is what the premises would 
let for, to a tenant, deducting the charges to which 
a tenant would be fairly liable in respect thereof.— 
LONDON (Orry) CASE, COOGAN v. LUCKETT (1846) 
2C. B. 182; Bar. & Arn. 716; Cox & Atk. 152; 
1 Lut. Reg. Cas. 447; Pig. & R. 294; 15L.J5.C.P. 
159; 10 J. P. 168; 135 E. R. 9133: sub nom. 
LONDON (CrTy) CASE, COAGAN v. LUCKETT, 10 
Jur. 141 
Annotation :— Rati. Chatham Case, Colvill v. Wood (1846), 2 


101. —— —— No deduction of landlord’s 
charges.|—The rent which the tenant pays to the 
landlord of a house in a borough is the proper 
criterion of value, without deducting the landlord’s 
charge for repairs & insurance. The landlord’s 
expense of insurance is a voluntary charge on the 

art of the landlord, who, if he thinks right, may 
e, & very often is, his own insurer. Insurance 
can never be held a necessary deduction, in order 
to ascertain the clear yearly value of premises.— 

CHATHAM CASE, COLVILL v. Woop (1846), 2 C. B. 

210; Bar. & Arm. 721; 1 Lut. Keg. Cas. 483; 

Pig. & R. 305; 15 1. J. C. P. 160; 135 i. R. 

924; sub nom. CHATHAM CASE, COLVILLE v. 

CHATHAM OVERSEERS, Cox & Atk. 135; 6 

L. T. O. S. 484; 10 Jur. 336. 

Annotations —Distd. Cumberland Eastern Division Case, 
Hamilton v. Bass (1852), 12 C. B. 631. Consd. Dobbs »v. 
Grand Junction Waterworks Co. (1883), 9 App. Cas. 49. 
102. Less cost of repairs.|— 

A. was registered as a county voter in respect of an 

undivided thirtieth share of certain freehold 

property which was let at a gross yearly rent of 
£75 158., with an agreement that the landlords 
should pay all rates & taxes. These reduced the 
annual value to £63 3s. 7d., & there was a further 
charge of £1 6s. for expenses of collection. The 
average annual expenses of re airs, which were 
done by the landlords, & which the revising 
barrister found were necessary to enable them to 
obtain the net rent of £63 3s. 7d., had for the 
preceding six years been £4 per annum. The 
revising barrister decided that the cost of repairs 
must be deducted from the rent, for the purpose 
of ascertaining the yearly value, & consequently 
that A.’s interest was of less than the value of 

408. by the year, & he expunged his name from the 

list :—Held : he had correctly decided. HAMILTON 

vw. Bass (1852), 12 C. B. 631; 2 Lut. Reg. Cas. 

218 ; 92 L. J. C. P. 29; 20 L. T. O. S. 80; 17 

J.P. 57; 17 Jur.115; 138 E. BR. 1051. 


one. res pbs ©. Grand Junction Water- 
App. .C Coa, 49. Mentd. Rolleston v. 














nnotations —C 
works Co. (188 
Cope (1871), L. He é Cc. 
103. ———- ——— Two causing cannot be com- 
bined to form qualification.|—A. occupied a shop, 
which, together with a house & other premises, 
also occupied by him, constituted a sufficient 
qualification in point of value, but neither being 
sufficient in i The shop was separated from 
the rest of the premises by a yard, in the exclusive 
occupation of A., but there was no complete 
e or fence surrounding the whole, the vard 
being approached by a passage at the side of the 
shop, open to the street, which was also the 


| sub-sect. 1, 
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property of A., but used by the tenant of the 
adjoining house in common with him :—Held: 
the shop could not be joined with the other 
premises, so as to constitute one entire qualifica- 
tion, under the above sect.—BRECON OASR, 
POWELL v. PRICE (1847), 4 0. B. 105; 1 Lut. Reg. 
Cas. 686; 16 L. J. C. P. 139; 8L.1.0.8 S. 471; 
ll J.P. 519; 11 Jur. 4765 ; 136 B. R. 442. 

Annotations —Consd. Pownall 9. Dawson eee 2 shea aed. 

Cas. 177. Refd. Thompson v. urch 

(1871), L. R. 6 C. P. $27. 

104. Ratable value—Representation Act, 1867, 
s. 6 (2)—Real ratable value.|—The “ ratable 
value ” of the premises required by the above 
sect. means the real ‘“‘ ratable value,” & not the 
ratable value on the rate-book ; the re 
barrister may therefore go into the question, & 
decide what the real ratable value is.—OooKE v. 
BUTLER (1872), L. R. 8 C. P. 256; 2 Hop. & Colt. 
22; 42 L. J. 0. P. 25; 27 L. T. 648; 37 J. P. 
133 ; 21 W. R. 73. 


C. Qualifying Period. 
Qualifying period.|—See Representation Act, 
1918, s. 1 (2). 


SuB-SECT. 4.—UNIVERSITY QUALIFICATION. 


See, now, Representation Act, 1918, s. 2. 

Full age.|—See Sect. 1, sub-sect. 1, A., ante. 

Not subject to any legal incapacity.]—-See Sect. 1, 
sub-sect, 1, B., ante. 


Srcr. 2.—LOCAL GOVERNMENT FRANCHISE. 
SUB-SECT. 1.—PERSONAL QUALIFICATION. 


See Representation Act, 1918, s. 3. 
Legal incapacity of infants to vote.|—See Sect. 1, 
B. (e), ante. 


B. Not subject to any Legal Incapacity. 

See, now, Representation Act, 1918, s. 3. 

105. Persons convicted of corrupt or illegal 
practices—Bribery by agent only—Whether candi- 
date disqualified.|—If a candidate at a municipal 
election is reported by an election ct. to have been 
guilty by his agents of a corrupt practice at the 
election, the effect of the report is that he is not 
capable of being elected to or hold any corporate 
office in the borough during a period of three 
years from the date of the report, & if he has been 
elected his election is void, but he is not deprived 
of his right to vote at a parliamentary election, 
inasmuch as the case is fey: by Municipal 
Corrupt Practices Act, 188 

Corrupt Practices Act, 1883, SS. é {s) co ioe “i (o): 
extended to municipal e lections 3. wh 
Corrupt Practices Act, 1884, ss. 2, 2 whieh ¢ 
qualify the person so re reported | Foes voting at a 
parliamen election period of seven 
years from the date of thee municipal election, 
apply only where the person reported has been 
personaly guilty of a corrupt practice. i ag 

SHREWSBURY TOWN OLERK, [1909] 1 K. B. 
342 3 78 L. J. K. B. 284; 99 L. T. 964; 73 J. P. 
28 ; "7 L. G. BR. 125 ; ; 21 Cox, 0. O. 751; 2 Smith 
Reg. Oas. 123, D. O. 

See, also, Sect. 1, sub-sect. 1, B., ante. 


Part I].—Maue FRANCHISE. 


SunR-SECT. 2.—OCCUPATION QUALIPICATION. 


A. Occupation Generally. 
What amounts to occupation.|—See Sect. 1, 
sub-sect. 3, A. (a), ante. 
; sae occupation -|—See Sect. 1, sub-sect. 3, A. 
), ante 
106. Municipal Corporations Act, 1882 (c. 50), 
ss. 9, 31—-Occupation of ‘‘ house. 5) —Occupation 


of part of a dwelling-house, for the purposes of a | 


private dwelling only, constitutes occupation of a 
‘* house ’’ within the above sects. so as to confer 
the municipal franchise upon the occupier. — 
GREENWAY wv. a aaa ee ALDRIDGE’S CASE 
(1883), 12 Q. B. D. 381; Colt. 317; 53 L. J. Q. B. 
180; 50 L. T. 272, ; 32 W. R. 319, D. C. 


B. Occupation as Owner or Tenant. 
See, now, Representation Act, 1918, s. 3. 
107. Where premises only occupied by day— 
Representation Act, 1832, s. 27.]—A party claim- 
ing to vote, occupied a counting-house in a house 
in which the landlord & others had counting- 
houses. There were a wooden gate & a door at 
the outer entrance which were open all day & 
shut at night. A clerk of the landlord lived on 
the premises to protect them, & kept the keys of 
the gate & the door which could be locked & 
unlocked only on the inside. It was the clerk’s 
duty to open the gate & door to any of the 
occupiers, if required to do so, none of them having 
keys :—Held : this was an occupation as tenant by 
claimant which entitled him to a vote [within the 

above sect.].—DOWNING v. LucKETT (1847), 5 

O. B. 40; 2 Lut. Reg. Cas. 33; 17 L. J.C. P. 31; 

136 E. R. 788; sub nom. 'ToMs v. LUCKETT, 

DOWNING v. LUCKETT, 10 L. T. O. S. 264; 12 

J.P. 6; 11 Jur. 093. 

Annotations :—Refd. Henrette v. Booth (1363), 15 C. B. N.S. 
500; Cuthbertson v. Butterworth (1868), L. R. 4 OC, P. 
rhe Mentd. Pownall v. peveen (85), 21 L. J. C. P. 

Cook v. Humber ae ie . 33; Stamper 
5 ssanaaand Overseers (1868), L. R. 3 0. P. 388; Smith 
v, Lancaster (1869), L. R. 5 Gp 24 6; Piercy v. Maclean 
(1870), L 5 C. P. eon prhompson v. Ward, Ellis v. 
pee tirh t L. R. 60. P Morton »v. Palmer (1881), 

1L Q. B. Ness o, Storhonson ey ye? Q. B 

Kent v. ‘ittal (100g) 1 K. B. 60 

Smith, [1907] 1 K. B. 126 
108. May be ‘created by verbal agreement— 

Representation Act, 1832, s. 

& was duly rated as such on J uly 12, & died on 

July 25, J., who had been managing W.’s business 

then, by verbal agreement wi with the landlord & 

W.’s exor., was accepted as tenant & paid the 

rates & rent from Midsummer, 1855, though the 

collector did not alter the name until after Oct. :— 

Held: J. had occupied as tenant from Midsummer, 

& his vote was good [under the above sect. ].— 

OAMBRIDGH (BOROUGH) CASE, ae s CASE 

(1857), Wolf. & D. 60; 30 L. T. O. S. 109. 
Annotations :—Refd. Northallerton Case (1868), 21 LL. 
118, Mentd. Coventry Case (18 a Hi. 
B60; Oldham Ce 


1869), 1 O° 
Case, Ryder v. Hamilton (1869), L 
SGeann Case, Sc Toure 8 ae ae a 
Case (1869), 1,0 OM. 
(18 869), 1 O Teele v. st. 
“on Overseors dato 19 W. R. 1 


Douglas * 





or; 


R. 40. P. 
20 L. a 307 ; 
‘Tamworth Case 
ane Abbotts, 


| 
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109. Occupation as member of charitable 
corporation—Exclusive use of rooms—Representa- 
tion Act, 1832, s. 27.])—An hospital was 
incorporated by Act of Parliament & was em- 
powered to hold land, & consisted of a master & 

welve brethren, & was governed by certain rules. 
The appointment of the brethren (by the heir of 
the founder) was for life, subject to removal for 
the causes specified in the rules. Each of the 
brethren, as such, occupied exclusively two rooms 
in the hospital, of which he kept the key, & a 
part of the garden, & was rated in respect of such 
occupation :—Held: the brethren did not occupy 


‘as owners or tenants, & were therefore not entitled 


to a borough vote under the above sect.—HBATH 
v. HAYNES (1857), 3 O. B. N. S. 389; K. & G. 99; 
27 L. J. O. P. 50; 30 L. T. O. S. 184; 215. P. 


ea 
Ae. ‘olla Wore Harets toa (1869) pe BS 
2 £0 nm 
282. Reid. Heartley v. Banke (1859), K. & G. 240 ; 
Hrligewater s. Durant (ig6t), LOB Te Sintth 


ee 368) Ber: & Ph. 11; Fryer v. Rodcanain (1869), 


110. ——— Representation Act, 1867, s. 3.] 
—The Naval Knights of Windsor were incor- 
porated by royal charter. According to the 
rules of the foundation, which was of a collegiate 
character, the members dined together in a 
common hall, each knight was on his election 
placed in the occupation of a dwelling-house 
forming per of the collegiate buildings which were 
conveyed to the corpn.; he held the house by 
virtue of his appointment, which was for life, sub- 
ject to expulsion in the event of his marrying or 
being guilty of certain offences or breaches of 
discipline ; & had to keep the house in repair :— 
Held: the occupation of each knight was as a 
momber of the corpn. merely, & subject to regula- 
tions which were inconsistent with ownership in 
the individual, & therefore did not confer a right 
to a borough vote, as an inhabitant occupier, as 
owner, or tenant [within the above sect. ].— DURANT 
v. KENNETT (1869), L. R. 5 O. P. 262; 1 Hop. & 
Colt. 297; 39 L. J. O. P.17; 21 L. T. 603; 34 
J.P. 87; 18 W. KR. 286. 


Annotations :—Distd. Ford Harington (1869). 7 R. - 
C. P. 282. Refd. Fernie Ks Scott (1871), L 7 0. 





111. Occupation as corporation sole—Repre- 
sentation Act, 1867, s. 3.]—The dean & chapter of 
Exeter are a corpn. aggregate; there are five 
canons in the chapter, who are appointed for life, 
& five houses which the canons are entitled to 
occupy, & with their enjoyment of which the 
chapter cannot interfere. At the election of a 
canon he produces the key of the house occupied 
by his predecessor, & prays to be admitted. 
one of the canons he is elected & decreed to be 
installed, & thereupon takes possession of his 
house. Each canon repairs his house at his own 
expense :—Held: the proper inference was that 
each canon holds his house as a corpn. sole & not 
as a member of the chapter; & he is therefore 


PART II. SECT. 2, SUB-SECT. 2.—A. 
f. Burgh aps ola ons — 
Whether of occu: as lodger 
& donant con te is ei th dl period 
of occupanc lodger cannot be 
combined wi of occupancy 
as tenant & occupant of a dwe 
house within burgh so as to entitle 
the pipiens ee ie pureh Socnpanon 


LEss 
(1880), 18 R. (Cn of f Seas. ) ‘361 BOOT. 
of use S gabe cues a be 


residence 
business, for Bu words. Ne other build- 


ing’’ in the enumeration 

sentation (Scotland) Act, Teas a BS), 
8s. 11, “‘of any house, warehouse, 
count; hous. anon or other build- 
ing inal cluding 0 eens are Ae mecone tee 
= clu may “su adr sa lees 
pad nos ia Med wry buildings 

enumera € 

for resicential or commercial or 
al purposes meter 
ft. X 4 it. built stone & 
bib ae hag ora a meter 7 _— 
re by © che ope ah is ce ullaine 
within the Act.—-DUNCAN ». JACKBON 


(1906), 8 F. (Ct. of Sess.) 323.—SCOT. 


h. Occupation of land without a 
huilding.}-—-Land by itself without a 
building is & qualifying subject for the 
Durga 4 Oe ane ion franchise as enacted 
Wao Vict., se 3 ae a bi 

‘OGwan {1 et C. 

So. L. R. 284; 148. a T. 632 3) bcor: 


PART II. SECT. 2, SUB-SECT. 2.—B. 

k. Intestacy of claimant's father.J— 
Claimant’s name as a | govern- 
ment elector was objected to on the 
ground that she did not ocoupy the 


co 2 
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Sect. 2.—Local government franchise: Sub-sect. 2, 
B. & C.] 


entitled to a vote for the city in respect of it.— 
Forp v. HarineaTon (1869), L. R. 56 C. P. 282; 
1 Hop. & Colt. 331; 89 L. J.C. P.107; 21 L. T. 
609; 34 J. P. 120; 18 W. R. 289. 
Annotation :—Distd. Harris v. Phillips, [1891] 1 Q. B. 267. 
112. Occupation as tenant at will—Repre- 
sentation Act, 1832, s. 27.]—A., the sole lessee of a 
mill, took his three sons, B., C., & D., into partner- 
ship with him in the business of paper-makers. 
The mill was occupied by the four jointly ; & they 
all resided upon the premises. The rent was 
charged to the partnership account, in which the 
four shared equally, the receipts, however, being 
given in the name of A. alone; & the four were 
rated, & the rates were paid out of the partnership 
funds :—Held: B., C., D., occupied “as 
tenants,” within the above sect.—ROGERS v. 
Warvey (1858), 5 C. B. N. 8S. 3; K. & G. 169; 
28L. J.C. P.17; 32 L. T. O.S. 106; 22 J.P. 
9772; 5 Jur. N. 8.199; 7W.R.17; 141 E.R. 1. 
118. |—A claimant in respect of the 
occupation of a house as tenant became bkpt. 
during the qualifying period. The trustee did not 
interfere with the property, & the landlord con- 
tinued to accept rent from bkpt. :—Held: he had 
been in continuous occupation as a tenant within 
Representation Act, 1867, s. 4, & the fact that 
Bkpcy. Act, 1883 (c. 52), s. 20, had vested the 
pore in the trustee did not deprive bkpt. of | 
is right to vote.—Mackay v. McGuinp, [1891] | 
1 Q. B. 250; 60 L. J. Q. B. 24; 64 L. T. 83; 55 
J.P. 214; 39 W. R.109; 7T.L.R.55; Fox & | 
S. Reg. 201, D. C. 
114. Occupation of building by tenant—Erected | 
without consent of landlord—Representation Act, 
1882, s. 27.|—Claimant for a vote in the borough 
of K. occupied as tenant land of the yearly value | 
of more than £10 within the borough. When he 
first took the land, there was no building upon it. | 
In 1862 an clectioneering agent, having no interest 
of any sort in the land, caused to be erccted a 
shed made of boards nailed to posts, & the | 
claimant had used the shed by keeping therein | 
some of his agricultural implements. here was 
no evidence that the landlord had any knowledge | 
of the shed having been placed on the land :— | 
Held: claimant did not occupy it in the capacity 
of tenant [within the above scct.], for there was 
nothing to show that it had become parcel of the 
freehold so as to vest in the landlord subject to the 
interest of the tenant during the term.—POWELL 
v. BORASTON (1865), 18 C. B. Ny S. 175; Hop. & 
Ph. 179; 5 New Rep. 324; 34L.J.C. P. 73; 11 
L. T. 784; 29 J. P. 550; 11 Jur. N.S. 160; 13 


W. R. 465; 144 BE. BR. 408. 

Annotations :—Refd. Powell v. Farmer (1865), Hop. & Ph. 
172; Morish v. Harris (1866), L. R.1C. P. 155. Mentd. 
Ca v. Kempton Park Raceccource Co., [1897] 2 Q. B. 


115. Effect of sub-letting part of premises— 
Representation Act, 1882, s. 27.]|—The tenant of a 
set of chambers in the Temple let to each of two 
sub-tenants a room unfurnished, of which the 
sub-tenant had the exclusive use, with the joint 
use of the vestibule, & a key of the outer door, 
the tenant himself retaining one room for his own 





ELECTIONS. 


exclusive use, & providing attendance, light, & 
firing for the whole set :—Held: tho sub-letting 
did not deprive the tenant of his right to be regis- 
tered as occupier of a house as tenant under the 
above sect.—SMITH v. LANCASTER (1869), L. R. & 
C. P. 246; 1 Hop. & Colt. 287; 39 L. J.C. P. 33; 
21 L. T. 492; 34 J.P. 22; 18 W. BR. 170. 

Annotation -—Refd. Thompson v. Ward, Ellis v. Burch 

(1871), L. R. 6 C. P. 327. 

116. Representation Act, 1867, s. 3.]— 
A person, otherwise qualified as an inhabitant 
occupier, aS owner or tenant, of a dwelling-house 
in a borough, under the above sect. does not 
become a joint occupier within the proviso, & so 
lose his qualification, by letting to a lodger the 
exclusive use of a bedroom & the joint use of a 
sitting-room.— BREWER v. M‘GOWEN (1869), L. R. 
5 C. P. 239; 1 Hop. & Colt. 275; 39 L. J. C. P. 
30; 18 W. R. 167; sub nom. BREWER v. BRADFORD 
TOWN CLERE, 21 L. T. 462; 34 J. P. 55. 
Annotations :—Retd. Smith ». Lancaster (1869), L. R. 5 
C. P. 246; Thompson v. Ward, Ellis v. Burch (1871), 
a 7 Hee P. 327. Mentd. Boon v. Howard (1874), 22 

117. Occupation by parent & son—Rent pro- 
vided by son—Necessity for proof of son’s tenancy.] 
—LOVERIDGE v. GARDOM, Re GILLO, LOVERIDGE v. 
Garpom, Re MAatTrHEwS (1899), 15 T. L. BR. 282 ; 
1 Smith Reg. Cas. 186, D. C. 

Annotation :—Apld. Hall v. Michelmore (1901), 86 L. T. 17. 

118. Occupation by husband & wife—Rent pro- 
vided by husband—Representation Act, 1867, s. 3.] 
—A. resided with his wife B. in a house of which 
B. was the owner. A. paid all the rates & taxes 
of the house & provided for the household gener- 
ally. There was no other evidence that A. 
occupied as B.’s tenant. A. applied to be put 
on the register of voters as ‘‘ resident occupier 
as... tenant’”’ of the house, within the above 
sect. :—Held: while if A. & B. had not been 
husband & wife the evidence might be sufficient 





| to give rise to a presumption that A. occupied as 


tenant of B., the fact that A. & B. were husband 
& wife explained why A. resided in B.’s house & 
prevented any such presumption from arising.- 
HALL v. MICHELMORE (1901), 86 L. T. 17; 65 
J. P. 759; 50 W. R. 172; 18 T. L. R. 33; 46 
Sol. Jo. 70; 1 Smith Reg. Cas. 269, D. CO. 
Annotation :—Distd. Pearce v. Merriman, [1904] 1 K. B. 80. 

119. —-— Husband holding under agreement 
with wife—Representation Act, 1867, s. 3.)—A 
husband living with his wife in a house of which 
the wife is the owner & of which the husband is 
tenant under an agreement of tenancy with the 
wife is entitled to be registered as a voter under 
the above sect.—-PEARCE v. MERRIMAN, [1904] 1 
K. B. 80; 73 L. J. K. B. 183; 89 L. T. 745; 68 
J. P. 37; 562 W. R. 141; 20 T. L. R. 48; 48 
Sol. Jo. 51; 2 L. G. R. 189; 1 Smith Reg. Cas. 
318, D. C. 

Difference between lodger & tenant.]—~See 
Sect. 2, sub-sect. 2, C., post. 


C. Occupation as Lodger. 


See, now, Representation Act, 1918, s. 3 (ii). 

120. Lodger distinguished from tenant—Land- 
lord retaining control of premises—Effect of land- 
lord’s residence on premises.]—The occupier of 


whether the claimant be an inhabitant- 


premises, a farm, as owner : id 
or occupier. Claimant’s mother stated PART II. SECT. &, SUB-SECT. 2.—0. occupier or a lodger.—-CHARLTON ¥ 
that her husband died about four years 1, Lodger distinguished from tenant.] | M’MANus (1894), 29 I. L. T. 16.—IR. 
ago & left a will which was unproved, | —Where @ man claims the fran- : 
by which the farm was left to her, chise as an occupier of premises m. —— Separate occupation o 
that she & claimant qotntly occupied pbagars § portion of a house, the | bedroom in employer’s house.}—A glee 
it:—Held: claimant should be | fact that his landlord resides in | who separately occupies a furnished 
admitted to the franchise.—-WaAlLLACE | another portion of the same houge is an | bedroom, of sufficient value, in the 
v. KEOWN & HANRAHAN (1919), 53 | important element to be considered, | house of his employer, but is not 
1. L. T. 81.—IR. but not a conclusive test in determining | bound to do so, & could discharge his 


Part IJ.—Maze FRANCHISE. 


part of a house, where the landlord resides upon 

the premises & retains the key of the outer door, 

is a mere lodger, & is not a person occupying ‘‘ as 
owner or tenant.’’ 

Qu.: whether a party can be registered for a 
borough in respect of a qualification described as 
the occupation of ‘“ part of a house.’’—PITTs v. 
SMEDLEY (1845), 7 Man. & G. 85; Bar. & Arn. 
344; Cox & Atk. 54; 1 Lut. Reg. Cas. 196; 
Pig. & R. 107; 8 Scott, N. R. 907; 14 L. J. 0. P. 
73; 4L.T. 0. 8S. 316; 9 J. P. 136; 9 Jur. 69; 
135 BE. R. 37. 

Annotations :—Folld. Score v. Huggett (1845), 8 Scott, N. R. 
919; Wansey v. Perkins, Hill’s Case (1845), Bur. & Arn. 
409. Consd. Cook v. Humber (1861), 11 C. B. N.S. 33; 
Bradley v. Baylis (1881), 8 Q. B. D. 195. Refd. Judson 
v. Luckett (1846), 2 OC. B. 197; Toms v. Luckett (1847), 
6C. B. 23. Mentd. R. v. St. George’s Union (1871), L. R. 


7 Q. B. 90. 

121. ——. -|—The occupicr of part 
of a house, who has a key of the outer door, the 
landlord not residing in or occupying any portion 
of the premises, is entitled to vote. 

Semble: ‘* apartments ”’ is a proper description 
of the premises so occupied.—ScorE v. HUGGETT 
(1845), Bar. & Arn. 355; Cox & Atk. 56; 7 
Man. & G. 95; 1 Lut. Reg. Cas. 198; Pig. & R. 
149; 8 Scott, N. kh. 919; 14 L. J.C. P. 74; 4 
L. T. O. S. 294; 9 Jur. 70; 135 E. BR. 415; sub 
nom. SEVRE v. LLUGGETT, 9 J. P. 153. 

Annotations :—Folld. Wansey v. Perkins, Hills’ Caso (1845), 
8 Scott, N. KR. 978. Retd. Judson v. Luckett (1848) 
Bar. & Arn. 707; Toms v. Luckett (1847), 5 C. B. 23; 
Cook v. Humber (1861), 11 CG, B. N. S. 33; Thompson v. 
Ward, Ellis v. Burch (1871), L. R. 6 C. P. 327. 

122. .|—T. occupied rooms in a 
house in which the landlord also occupied a shop 
& parlour but did not sleep. LKach party had a 
key to the outer door which stood open all day, 
but was shut at night :—Held: T. was entitled to 
a vote for members of parliament as the tenant 
Se building under Representation Act, 1832, 
8. e 

The case seems to me to raise a question not 
relating so much to the nature of the thing occupied 
as to the nature & quality of the occupation. The 
point seems to be whether this is an occupation as 
tenant entitling the claimant to a vote under 
[sect. 27] or the occupation of a lodger as distinct 
from that of atenant. I think that the distinction 
between these cases is this, that where the owner 
of a house takes some person into his house who 
occupics a room & has the right of ingress & 
egress, yet if the owner retains his general character 
of master of the house that person so occupying 
Is a lodger & not a tenant within sect. 27 (MAULE, 
J.).—Toms v. Luckett (1847), 5 C. B. 23; 2 


— 
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duties equally well if he resided else- 
where, is entitled to be registered as a 
lodger, although, if he had to reside out 
of the house, he would receive an 


_— 


ig 


of the franchise, in respect that there 
was no contract, either express or 
implied, between him & the brother- 
hood, under which he had a right to 


21 


Lut. Reg. Cas. 19; 17 L. J. O. P. 27; 1360 B. R. 
781; sub nom. Toms v. LUCKETY, DOWNING v 
Luckett, 10 L. T. 0. 8.264; 12 J. P.6; 11 Jur 
dnnkidions :—Consd. Cook v. Humber 1861), 11 C. B. N.S. 


33. Folld. Smith v. Lancaster (1869), L. R. 5 0. P. 246. 
Consd. Piercy v. Maclean (1870), L. R. 5 OC. P. 252; 
Morton v. J. Q. B. 7; Kent v. 
Fittall, [1906] 1_K. . Befd. Pownall v. Dawson 
(1851), 21 L. J. C. P. 14; Cuthbertson v. Butter- 
worth (1868), L. R. 4 C. P. 523; Stamper v. Sunderland 
Oversecrs (1868), L. R. 3 GC. P. 388; Thompson ». Ward, 
Ellis v. Burch (1871), L. R. 6 GC. P. 327; Ness v. Stephen- 
ae ab tae 9 Q. B. D. 245; Douglas v. Smith, (1907] 1 


123. .|—The word ‘“ lodger ” 
involves the idea of lodging with some one else 
from whom he hires his lodging, whilst the word 
‘tenant’? does not involve, though it does not 
exclude, this idea. This difference gives the clue 
to the distinction which the statutes have made. 
It appears to me that where a house is wholly let 
out in unfurnished apartments separately occupied 
by tenants, & their landlord does not reside in 
the house, & has no servant in the house to look 
after it for him, the tenants are ratable & are not 
lodgers. On the other hand, where a landlord 
resides in the house & has a servant in it to look 
after it for him, then it appears to mc that such 
tenants are not ratable & are lodgers (LINDLEY, 
L.J.).—BRaADLEY v. Bayuis (1881), 8 Q. B. D. 
195; Colt. 188; 51 L. J. Q. B. 183; 46 L. T. 
253; 45 J. P. 847; 30 W. RB. 823, C. A. 


Annotations :—Apld. Kent v. Fittall, [1906] 1 K. B. 60. 
ees ah. Rawlia (1X82). 10 QO. B. D. 5775 Ness v. 











DD. Vly, avugsew wo ~—- , . 
®. Stovens (1909), 101 L. T. 950; 
3), [1909], 1 K. B. 215; Kent »v. 
1102; Smith v. Newman (1911), 
31; Crow v. Hilleary, [1913] 1 K. B. 385. 

Mentd. Hoawvood v. Bone (1884), 13_Q. B. D. 179; 
Weatheritt v. Cantley (1901), 84 L. T. 768; Hales v. 
Islington B. C. (1908), 100 L. ae White & Hales v. 


Islington Corpn., [1909] 1 K. B. 133. 

124. .|—In _ determining 
whether a person resident in part of a house is 
an “inhabitant occupier’’ under sect. 3, sub- 
sect. 2, or a ‘“lodger’’ under sect. 4 of Hepre- 
sentation Act, 1867, the fact that the landlord 
lives on the premises is not, of itself, conclusive 
that the person so resident can only be entitled to 
the franchiso in respect of a lodger qualification, & 
cannot be entitled as possessing a household 
ualification.—KENT v. FITray, [1906] 1 K. B. 


Butcher, [1898] 1 WY. 
1K. B 4 


. B. ; Griggs 
Kent v. Fittall (No. 
Fittall, [1911] 2 K. B. 
105 L. T. 6 











60; 75 L. J. K. B. 310; 94 L. T. 76; 69 J. P. 


would retain possession of the rooms & 
pay rent therefor up to July 31 :— 

: there was not sufficient resi- 
dence to sustain the lodger franchise.— 
M‘Dalp v. M‘LAUGHLIN (1912), 47 








thee of wore d as an equivalent for occupy the room.—O’CONNELL v. 
7H loss of the bedroom, & would be BLAOKLOCK, [1912] 5. C. 640.—SCOT. I. L. T. 182.—IR. 
obliged to give up possession of it at —p, Juint lodgers—Contract of tenancy. or, Som living | with father — No 
© if he ceased to do business for, —A son had by arrangement pai. contract or payment of rent.}-A_ son 
was allowed by his father, without 


or was dismissed by, his employera. 
I. eg R. 


£13 a year for the use of a bedroom 


contract or payment of rent, the sole 


PARKER v. CAMPION (1870) 
: » Some years subsequently another son. 
& L. 75.—IR. ; a attaining aa: cntered into anh use of two rooms in the father’s house 
B n.—--—— Roums in college.)— arrangement with tho father to pay of the requisite bent valuo :—Held : 
Denne v. M’DoNoGH, BiRNE v. £13 4 year also for the joint usc ofthe A. was not entitled to be enrollod as 
ino (1875), I. B.,l. & L.175.— aforementioned bedroom :—Held: the a lodger.—-MACDONALD |v. DIOKSON 
if two sons occupied jointly, & wero (1888), 16 R. (Ct. of Sess.) 143; [1897] 
Oo ——— Occu by member of cutitled to the franchise as joint . N, 123.—SCOT. 
brotherhood—P remuneration for odgers.—FARRELL v. RICHARDSON s. Exclusive right of occupancy of 
services.|—A member of a voluntary (1910), 45 1. L. T. 116.—IR. room—Anterru residence.}-—A ship- 
iscen. or brotherhood, which devoted q. Cesar of residence — Retention ping clerk claimed to have his name 
“ elf to teaching, ocoupied a bedroom of possession—& payment of rent. eutered on the roll of voters of the 
h & college belonging to the brother- <A fodger claimant ceased to reside burgh of L. as & logner. Under 8 
pe He was not paid for his in his rooms on June 7, & he did not contract with his father, he had, 
lodg ces, but was provided with board, intend to return thereto, but for the during the period required by the 
in ing, clothing, everything purpose of not being deprived of his statute, the exclusive rig at of occupancy 
h for his maintenance :—-Held; vote ho entered into an arrangement of a room in his fathor’s house in L. 
© was not a lodger for the purposes with the landlord, his father, that he of the value required by the Act, & 
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Sect. 2.— Local government franchise: Sub-sect. 2, 
C. & D.; sub-sect. 8, A.] 


428; 54 W. R. 226; 22 T. L. R. 63; 50 Sol. Jo. 
74; 41. G. R. 86; 1 Smith, Reg. Oas. 417, O. A. 


Annotations :-—Folld. Douglas v. Smith, [1907] 2 K. B. 568. 


Laskey v. Michelmore (1907), 98 L. T. 105; R. v. 
Bell, Hx p. Kent (1907), 71 J. P. 642: Griggs v. Stevens 
(1808), 8 L. G. R. 63; Astell v. Barrett (1911), 103 L. T. 
125. —- ——  ——.]—DovuaLas v. SMITH, 


No. 240, post. : 
126. -]|—A person objecting to 
the name of a voter in a list of electors, as the 
occupier of a dwelling-house, having given prima 
roof of the ground of objection within 
sect. 28, sub-sect. 10, of the Parliamentary & 
Municipal Registration Act, 1878 (c. 102), by 
proving that the dwelling-house formed part of 
a building which would itself be ordinarily 
described as a dwelling-house, that the landlord 
resided in the building, & that the landlord was 
rated for the whole of the building, the voter proved 
that no services were rendered by the landlord, 
that the landlord claimed no right & never in fact 
exercised any right of control over the dwelling- 
house, & that at the time of letting the dwelling- 
house no terms were iret, mentioned either 
by the landlord or the voter except as to the 
number & situation of the rooms constituting the 
dwelling-house, the amount of the rent, & the times 
at which it was payable. 

The premises occupied by the voter did not come 
within Poor Rate Assessment & Collection Act, 
1869 (c. 41), ss. 38 & 4:—Held: the voter was 
not entitled to have his name inserted in the list, 
upon the ground that he had not been rated or 
pes rates in respect of the premises occupied by 

im, & the owner could not in such a case be 

legally rated instead of the occupier.—KENT v. 

FITTALL, [1911] 2 K. B. 1102; 18 L. J. K. B. 82; 

105 L. T. 422; 75 J. P. 878; 27 T. L. R. 564; 

55 Sol. Jo. 687; 9 L. G. R. 999; 2 Smith, Reg. 

Cas. 279, C. A. 

Annotations :-—-Consd. Astell v. Barrett ae. L. T. 905. 
Havorcroft. v. Dewey (ors) 108-L. 1: 296. ‘Reba, crow 
v. Hilleary (1912), 291. L.R.147,0 °° " 

127. ——-—.|—Applt. claimed to have 
his name inserted in division 1 of the occupiers’ 
list of electors for a Parliamentary borough as an 
inhabitant householder in respect of a ‘‘ dwelling- 
house,’’ which consisted of the top floor of an 
oO house. 8B. rented the whole of the house 
& was the rated occupier, but did not reside therein. 
He used the ground floor as a surgery, & in the 

















| & 7 (4); Representation Act, 1922 
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passage a staircase led up to the first floor occupied 
by another claimant & to the top floor occupied 
by applt., & both applt. & the occupier of the 
first floor were tenants of B., applt.’s rent being 
7s. a week. All the rates in respect of the qualify- 
ing property had been paid by B., & no rates had 
been paid by applt.:—Held: applt. was not 
entitled to have name inserted in division 1 
of the occupiers’ list as an inhabitant occupier.— 
HAVERCROFT v. DEWEY (1912), 108 L. T. 296; 
77 J. P.115: 207. L. R. 62; 11 L. G. R. 28; 
2 Smith, Reg. Cas. 393. 

128. Lodger implies personal relationship 
with landlord.]—Claimant of a borough vote had 
during the qualifying period occupied as sole 
tenant at a weekly rent a room in a house, which 
he furnished himself, as his residence. At the 
commencement of the qualifying period all the 
rooms in the house were similarly let off to tenants 
as their residences, each tenant having a key to 
his room & a key of the front door. During the 
qualifying period the tenant of one of the other 
rooms relinquished his tenancy, & gave up the 
key of his room & his front door key to the land- 
lord, who thereupon took the usual steps to obtain 
a new tenant of the vacant room. The landlord 
did not during any part of the arabe 3 period 
reside in the house or any part of it, either per- 
sonally or by any servant, nor did he exercise any 
control over it, except such control, if any, as 
might by law be conferred on him by reason of 
the vacating of the room & the delivery of the 
keys to him by the outgoing tenant as oresaid : 
—H eld: claimant was entitled to the franchise 
as an inhabitant occupier of a dwelling-house. 

In my opinion the term ‘‘lodger”’ implies a 
poreonst relation existing between the lodger and 

is landlord (LINDLEY, L.J.).—ANCKRTILL v. 
BAYLIS (1882), 10 Q. B. D. 577; Oolt. 289; 52 
. J. Q. B. 104; 48 L. T. 842; 47 J. P. 356; 
31 W. R. 233, C. A. 
Annotations : nsd. K 

Refd. Crow v. Hilleary 

D. Qualifying _ - 

See, generally, Representation ove ae? ss. 6 
9 8. e 

129. Interruption of qualifying period — Sale 
of qualifying premises—Simultaneous demise by 
purchaser to vendor.]|—Where A. owned premises 
including a building where he carried on business, 
& A. transferred premises & business to a co. who 
on the same day demised the building to A. who 
continued to occupy it :—Held: there had been 





ent v. Fittall, [1906] 1 K. B. 60. 
(1912), 77 J. BP. 164. 


he had occupied this room from resident during the statutory period the lodger franchise he had occasionally 
aac evening until Monday morning required by Representation (Scotland) ex gratia allowed a young brother, who 
of each week. D the rest of the Act, 1868 (c. 48), 8. 4.—FALCONER v. could have had a bed of his own, 
week he occupied lo in D., DUNLOP (1890), 18 Tt. (Ct. of Sess.) sleep in the room with him did not 
hlacrphliage ae nembloy epenty in oe: 342; [1897] W. N. 124.—SCOT. prevent him Eo pou 4 age a 
' nc ay room separately as sole tenant.— 
t he occasionally occupied the room Pi i Ha las Oar ean - MILNE v. Dovaras, [1912] S. C. 635.— 
in Ve. for @ night in the middle of & MaLcoLm v. BROWNE (1804) 22°32, SCOT. 
was unoccupied. He was not enrolled, {01,0 Sess.) 188; (1807) W.N.124.— pan 1, SECT. 2, SUB-SECT. 2.—D. 
m qoter in Dit HOAs tlabnant hed ibs Oonupeiion. cop ‘ Se 8 eee cratoant 
vo i : » Occu of rooms in t 
not sufficiently complied with the septineuiion ee services, t Raiten, & caried tie basineea: at 
condition as to residence contained in priest who was provided with board premises in H. Street, in the south ward 
the statute to entitle him to have his lodgings in the rectory of the of aregistration unit until Deo. 27,1917. 
name inserted on the roll of voters.— priest, to whom he was assistant, & He then resided at other premises in 
MILLER v. BRUCE (1889), 2 F. (Ct. of whose salary was fixed on the hasis fj, Road, in the east ward of the same 
Sees.) 265.—8COT. that he was so _ provided :—Held tration unit but in the same local 


du overnment electoral area, & he resided 
A. son occupied, as a lodger, rooms of rooms occupied exclusively ig 3 Phere for {1 e remainder of the qualify- 
the statutory value in his father’s being of the requisite value— DOYLE ing period, which, for tho year 1918, 
house, for which he paid rent to his 9% CRralG, [1911] 8. C. 493.—SCOT. as fixed by Order in Council, was tho 
fa 5 in them nine 6. ‘ather’s house-— six months ending Apr. 15, 1918. 
months of the year. Dw the y shared with brother— He continued to carry on his 6 
remaining three months he was a t Rent paid. +A gon paid for & had the at H. Street :—Held: the claim in 
up but he had acon ta it otany tine fsthort howss Red: the'tect thst ine oad. be allbwed. aw Gaiman 
’ ny time cr’s house :-— : the fac ; e Ww as © 
he desired :—Held: he had been during the period of qualification for was occupying them on the last day 
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continuous occupation of the building.—Tmumais 
vy ALBISTON, [1895] 2 Q. B. 58; 64 L. J. Q. B. 
664; 59 J. P. 6638; 11 T. L. R. 399; Fox & S. 
Hee R. 422. 

ee Sect. 1, sub-sect. 2, A. (d) ii., ante; Repre- 
sentation Act, 1918, s. 7 (2); Representation Act, 
1921, s. 1 (1). 


SUB-SECT. 3.—SERVICE QUALIFICATION. 
A. ‘* Dwelling-House.”’ 
ee now, Representation Act, 1918, ss. 3 (1); 

130. What amounts to a dwelling~house — 
Whether part structurally severed—Representation 
Act, 1867, ss. 3, 61.]|—-A. claimed to be registered 
for a borough in respect of ‘‘a house.” He 
occupied as tenant at £4 10s. per annum one room 
in a house, which consisted of nine rooms, & 
was originally built for one family, though now 
let out in six several tenements. The passage 
& staircase, & the conveniences, consisting of 
a privy & ashpit, were common to all the tenants. 
There was an outer or street-door to the passage, 
which was never closed, & was without lock or 
bolt. Each tenant had the exclusive occupation 
of his room or rooms. The owner did not reside 
upon the premises :—Held: (by Boviti, C.J., 
& KEATING, J.) the room so occupied by claimant 
constituted a ‘‘ dwelling-house ”’ within the above 
sects. ; (by WILLEs, J. & Brett, J.), it did not. 

B. claimed to be registered for a borough in 
respect of ‘‘ a house.’’ He occupied as tenant at 
£6 10s. per annum two rooms on two different 
floors in a house, which consisted of seven rooms, 
whereof the remaining five were occupied by 
another tenant. The passage & staircase were 
common to both tenants. The house had a front 
door to the street, which was generally kept open 
by day, & shut by one or other of the tenants at 
night, & was fastened by an ordinary latch & bolt. 
Neither tenant had any right to exclude the other 
from the use of the front door. The owner did 
not reside upon the premises:—Held: (by 
Bovi11, C.J., & KEATING, J.) such occupation of 
the two rooms by B. was the occupation of a 
** dwelling-house ’’ within the above sects.; (by 
WILuzs, J. & Brett, J.), it was not.— THOMPSON 
v. WARD, ELLIS v. BuRcH (1871), L. R. 6 C. P. 
327; 1 Hop. & Colt. 530, 587; 40 L. J. C. P. 169; 
24 L. T. 679; 35 J. P. 682. 

An :—Consd. Boon v. Howard (1874), L. R. 9 
C. P. 277; Bradley v. Baylis, Morfee v. Novis, Kirby »v. 
Biffen  phadcle 8 Q. B. D. 195; Allchurch v. Hendon 
Union . Com. & Grdns., [1891] 2 Q. B. 436. ° 
Barnett ». Hickmott (1895), Fox & 8 Reg. 412; Kent v. 

Fittall (1910), 103 L. T. 668. Mentd. Heawood v. Bone 

(1884), 18 Q. B. D. 179. 

131. —— ——.]—H., on July 31, 1873, 
& for the preceding twelve calendar months, 
occupied part of a house in a borough, consisting 
of two rooms, not structurally separate from the 
rest of the house, in which he & his family entirely 
lived. ‘These rooms were connected by a staircase 
& passage which were used by H. in common with 
the persons who occupied the rest of the house, 
the landlord not residing therein or retaining any 
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control over the premises, but the tenants only 
having control over the outer door. During the 
twelve months ending July 31, 1878, two poor- 
rates were made, viz. one in Nov. 1872, the other 
in May, 1873. In both those rates the two rooms 
were rated separately from the rest of the house 
& H. was rated in respect of them. The two 
rooms were not rated separately from the rest of 
the house in the rate made in May, 1872, which was 
the last rate made before the commencement of 
the year ending on July 31, 1873. At the time 
of the passing of the above Act, there was no 
Act in force in the parish authorising owners 
of houses to be rated instead of the occupiers : 
—Held: (by KEATING & DENMAN, JJ.), the two 
rooms constituted a ‘‘ dwelling-house’’ within 
the above sects., & H. was sufficiently rated in 
respect of them, notwithstanding the house was 
not separately rated in the rate made in May, 
1872; for that sect. 3, sub-sect. 3, only required 
the occupier to have been rated in respect of the 
premises to all rates made during the qualifying 
year, & the separate rating of a house in sect. 61 
had reference to this; & therefore H. was entitled 
to be registered; (by Brerr & Honyman, JJ.), 
sect. 61 contained a definition of what the thing 
occupied for the twelve months must be, viz. a 
part of a house separately rated; &, therefore, 
as the rooms had not been separately rated till 
the rate in Nov. 1872, H. had not occupied for 
twelve months the thing required ; (by BRETT, J.), 
the rooms were not occupied as a separate dwelling 
within sect. 61.—Boon v. Howarp (1874), L. BR. 
9 CO. P. 277; 2 Hop. & Colt. 208; 43 L. J. C. P. 
115; 30 L. T. 382; 38 J. P. 678; 22 W. BR. 535. 


Annotation :-—Refd. Bradley v. Baylis, Morfeo v. Novis, 
B. D. 195. 


Br 

Kirby v. Biffen (1881), 8 Q. 

.|—Compare Nos. 82, 83, ante. 

132. —— Representation Act, 1884, s. 3—Sitting- 
room & bedroom in workhouse.|—Applt. was an 
industrial trainer in the employment of poor law 
guardians, & as part of his salary was allowed 
to have the exclusive occupation of a sitting-room 
& bedroom in the main building of the workhouse. 
The guardians reserved another room in the work- 
house which they used as aboard-room; the master 
of the workhouse, whom they employed, resided 
in other rooms in the building. Applt. could not 
stay out of his rooms after 9 p.m. without the 
Leoipeee of the master; the master, however, 

ad no power to suspend or dismiss him if he did 
so, but could only report the matter to the 
ardians :—Held : A Ge was an inhabitant 
occupier of a dwelling-house by virtue of his em- 
povment, within the above sect.—-for the work- 
ouse was not in the circumstances inhabited by 
the guardians, & he did not serve under the master 
of the workhouse so as to disqualify him from 
voting.—ADAMS v. ForD (1885), 16 Q. B. D. 239; 
Colt. 403; 55 L. J. Q. B. 13; 53 L. T. 666; 49 
J.P.711; 34 W. BR. 64; 2T. L. BR. 19. 

183. ——- ——— Separate bedroom—Joint use 
of dining-room.]|—A shop assistant occupied ex- 
clusively, by virtue of his employment, a furnished 
bedroom in a dwelling-house belonging to his 
employers. The house contained other bed- 
rooms similarly inhabited by other persons in the 


Seed 








of the quali riod & had also d the qu eriod.— 

during the whole of the qu PART II, SECT. 2, SUB-SECT. 8—A. | Si'Gegeny ve. ‘MDA (1913), 48 

period occupied premises in the loca 182 i. F’hat amounts to a dwelling | I. L. T. 169.—IR. 

government el ral area by reason {| house—~Representation Act, 1884, 3. 3— 

of his occupation of the premises in | Rooms in workhouse.}—The porter of 183 i. —- Separate bedroom— 

H. Street until Dec. 37, 1917, & his | a union workhouse having the exclusive | Joint use of dintng-room.}—R. was 

occupation of the i in F. Road | use & occupation of two rooms in the | a foreman of a shop & place of business 

from tha te till Apr. 15, 1918.— | workhouse is entitled the franchise | in which young men were employed. 
ALLACE v. GALLIGAN & HANRAHAN | where such apartments have been | By virtue of that employment he & they 

(1919), 63 I. L. T. 78.—IR. separately occupied as a dw lived in a separate house, in which ho 
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same employment, & a dining-room in which 
the inmates of the house took their meals in 
common, which were provided for them by their 
employers. The inmates had no keys of their 
bedrooms. The employers did not inhabit the 
house, but they had a resident caretaker who 
exercised general control over it, & a resident 
servant who was not under the order of the 
inmates, & by whom the domestic service requisite 
for the rooms was done:—Held: there was 
sufficient inhabitancy of a dwelling-house, by virtue 
of service, within the above sect. to confer the 
franchise, & this was not affected by the joint 
user of another part of the house.—STRIBLING v. 
HatsE (1885), 16 Q. B. D. 246; Colt. 409; 55 
L. J. Q. B.15; 541. T. 268; 49 J. P. 7273 sub 
nom. STUBBING v. HAISE, 2 T. L. R. 24. 

Annotations :—Distd. Barnett v. Hichmott, [1895] 1 Q@. B 


G91. Consd. Folld. Laskey v. Michelmore (1907), 
98 L. T. 105. 
1384. -.]}—A coachman by virtue 











of his employment as coachman in the service of 
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his master, occupied during the qualifying period 
one room over a stable within the curtilage of his 
master’s premises. The building containing the 
stable & the room over it belonged to the master, 
but no part thereof was inhabited by him. As 
part of the terms of his service the coachman was 
obliged to, & mm fact did, take his meals with the 
other servants in his master’s dwelling-house. 
He had access to & used the room over the stable 
as a bedroom, & no right of control over it existed 
in the master :—Held: the coachman was an 
inhabitant occupier of the room over the stable 
as his dwelling-house within the above sect. & 
was entitled to the service franchise in respect of 
such occupation.—LASKEY v. MICHELMORE (1907), 
98 L. T. 105; 71 J. P. 559; 247. L. R. 61; 
re Sol. Jo. 47; 6L. G.R.74; 2 Smith, Reg. Cas. 

135. Barrack quarters.|—An officer 
in the army or soldier who separately & exclusively 
occupies for the qualifying period regimental 
quarters in barracks, which are a dwelling-house 
within Registration Act, 1878 (c. 26), s. 5, occupies 
such quarters by virtue of office, service, or em- 








had a bedroom that he occupied 
exclusively. He & the other employés 
took their meals in a common sitting- 
room, & the only resident in the house 
was a servant paid by the employer 
to attend to the occupants; Kt. had 
a latch key for the hall door & had also 
charge of the other keys, & it. was his 
duty to seo that the doors were locked 
& the occupants within doors every 
night :—Zecld: R. was entitled to the 
franchise.—LYNCH v. BUCHANAN (1885), 
18 L. Rk. Ir. 68.—IR. 


133 ii, —— ——— —~-— ——.]—An 
attendant in a lunatic asylum had the 
separate & exclusive use & occupation 
of a room in the asylum, primarily 
used a8 8 bedroom. There wore in the 
asylum a dining-room & recreation- 
room for the attendants, but each 
attendant might receivo guests in his 
own room, & it was the practice for the 
attendant when off duty to read in his 

rivate room & to provide himself 
here with food or delicacies in addition 
to the meals supplied in the dining- 
room. Tach attendant had a key to 
his room, but the same key opened 
all the rooms in the bloch. The 
attendants had no contractual right 
to any special rooms, but in practice 
they were never moved from one to 
another. Tho outer gate of tho asylum 
was Closed at a particular hour at night 
after which no attendant was allowe 
in or out without special leave :—Hiecld : 
there was no evidence that the occupa- 
tion of the room by the attendant was 
as a dwelling or dwelling house within 
the above Act.— O’BRIEN v. MSCARTHY, 


133 iii. ~-A 
clerk in the employment of a hydro- 
Pathic company occupied as_ sole 
occupant a room in the building 
belonging to the company. No 
articular room twas expressly stipu- 
ated for by him, but when he entered 
on his Seep oy ment & room was given 

to him which he occupied for ten yeurs ; 
art of its furniture belonged to him. 
e took no meals in this room, but 
either in the servant’s hall or the | 
reception-room. During about four 
months in winter he left the room thus 














occupied by him, & lived in a sinalicr 
é& more comfortable rvom. No one 
occupied the other room in his absence ; 
he was entitled to use it, & he moved 
from the one to the other of his own 
choice. The house-steward had a 
room in the building set apart for him, 
but usually resided in a separate house 
in the neighbouring village :—J/eld : 
the clerk inhabited a ‘‘ dw house ”’ 
in the sonso of the above Act, & thc . 


dwelling house was vot inhabited by 
any person under whom he served, & 
therefore he was entitled to be 
registered.—BALLINGAL v. MENZIES 
(1886), 14 R. (Ct. of Sess.) 127; 24 
Se, L. Rh. 81.— COT. 

133 iv. ———- ———- ———- ——.] —The 
manager of a farm, of which his mother 
was tenant, had the exclusive use & 
occupation of a bedroom in the farm- 
house, by virtue of his employment. 
His mother & sisters also resided in the 
farm-house, & he took his meals along 
with them in another room in the 
house :—J/icild: he was not entitled 
to be registered ar an ‘ inhabitant- 
occupicr of a dwelling house ’’ in respect 
of his occupancy of the bedroom.— 
PHILIP v. ROXBURGH (1888), 16 QJ. 
oan of Sess.) 261; 26 Sc. L. I. 181.— 


188 v. —— ——- -—-—.}—A 
clergyman, @ member of a religious 
community, inhabited a house in 
burgh along with two other clergy- 
men & two lay brothers. He claimed 
to be enrolled under above Act as 
‘occupant, in virtue of service, of 
dwelling house,” under certain trustees. 
Kach member of the community had 
the exclusive use of a separate bedroom, 














of which he kept the key. The public 
rooms were open to all, & they dined 
together in the refectory :—J/eld;: the 
claim was good.—WaALSHE v,. ANNAN 
1892), 20 R. (Ct. of Sess.) 83; 30 
Cc. L. R. 77.—SCOT. 
138 vi. —— }—Tho 


‘boots * in a hydropathic establish- 
mont occupied a separate bedroom for 
which he had a key & from which hoe 


could exclude other persons. The 
whole hydropathic buil was under 
one roof. ‘Ihe boots took his meals with 


the other servants, in the servants’ 
dining-hall, The manager, who had 
the whole control of the servants, & 
the right to engage & to dismiss them, 
occupied, with his family, rooms in 
the establishment, the entranco of these 
rooms being obtained only by a door 
from the main corridor of the building : 
—Held : the boots was not entitled to 
be enrolled in the ter of voters as 
an inhabitant-occupler. — COLQUHOUN 
v. YouNnGa (1897), 25 R. (Ct. of Sens.) 
101 : 35 Sc. li. ht. 110; 5 S. hl. T. 218. 
—§CO 


134 i, mee, ) — Kah 
teacher in a tae conducted by a 
religious community had, as such, 
du the qualifying period, the 
exclusive use of a separate bedroom 
in the college by virtue of his office or 
pa pt a as a teacherin the college 
which was managed by a resident 


principal, under the supreme control 
of the superior-general of the com- 
munity, who himsclf lived in Paris :— 
Held: the teachers were entitled to 
the franchisc.—-ALEXANDER v. BURKE 
(1887), 22 L. R. Ir. 443.— IR. 


134 ii. ——.}—-Where W.’s 
gardener, during the qualifying period, 
exclusively occupied a bedroom over 
‘W.’s coach-house, in which bedroom 
he took his meals, which were pre- 

ared by W.’s cook, & sent to him from 

-’s house, the coach-house con ng 
W.’s carriages, & being situate in a 
detached walled yard, separated from 
his house by an avenue, but included 
in the grounds surrounding it :—Held ; 
the gardener was entitled to the 
franchise.—HoLLy v. BURKE (1887), 
22 L. R. Ir. 463.—IR. 


134 fii. .] — Kach 
teacher & lay brother in college con- 
ducted by a religious community had, 
as such, during the qualifying period 
the exclusive use of a separate bedroom 
tn the college, which was managed by 
a resident principal, under the supreme 
coutrol of the superior-general of the 
community, who himself lived in 
Paris :—Held: thero was nothing to 
show that the bedroom separately 
occupied by each of the voters was his 
dwelling house, & they were not 
entitled to the franchise.-—Lapp v. 
O’TooLE, [1904] 2 I. R. 389; 37 


I. ° ° oo e 


184 iv. —— ——.,]—Where an 
employce of a firm by virtue of his 
employment occupied a separate room 
in a house, none of employers 
inhabiting tho house, there vee 
certain ‘** understandings ”’ regula 
the occupation by him of hig room, 
under which the manager could change 

from one room to another if 
necessary, & under which he could not 
be in his bedroom 4d business 
hours without special permission, nor 
on Saturdays up to p.m. nor on 
Sundays between 11 a.m. & 1 p.m. :— 
THicld: as these circumstances wero 
inconsistent with the ordinary ideas 
of a man’s dwel or home, the room 
was not inhabi by the claimant 
as a dwel house, & he was not 
entitled to the franchise.—M‘'QUADE 
oe CRARETON: 11904] 37 1. L. T, 19.— 























@. -——— Foom under sole con- 
trol of claimant—Drapery establish- 
ment.}-—-The claimant was, along with 
several others, in the employment of 
P., who carried on an extensive 
drapery business in L. Each of the 
claimants was to have a yearly salary, 
& board, & a room to himself, & the 


Part Il.—Maze FRANCHISE. 


ployment under the Crown, & is an inhabitant 
occupier within the meaning of Representation 
Act, 1884, s. 3. The fact that an officer or soldier 
of a ee grade occupies quarters in the same 
block of buildings as an officer or soldier of inferior 
grade, is not an inhabitancy of the whole block 
of buildings by a person under whom the last- 
mentioned officer or soldier serves, which will 
prevent the acquisition by him of the service 
franchise, if otherwise qualified. A servant does 
not the less inhabit a dwelling-house, nor is it the 
less a dwelling-house because the master makes 
& enforces regulations for the good government 
of the servant & of his house. Nor does the fact 
that the master retains for himself, or delegates to 
others, the power of entering a servant’s house for 
the purpose of maintaining order, prevent the sole 
& exclusive use of the house. The proviso to 
sect. 3 of the last-mentioned Act, which prevents 
the gaining of the service franchise, where a dwell- 
ing-house is inhabited by a person under whom the 
inhabitant serves, only applies where the servant 
inhabits part of a house, & the master inhabits 
the house of a part of which the servant has the 
sole & exclusive use. 

(2) There is no authority for the proposition 
that it is contrary to public policy that soldiers 
should have votes, soldiers having, in respect 
to the franchise, always been treated on the same 
footing as civilians (CAVE, J.).—ATKINSON »v. 
COLLARD (1885), 16 Q. B. D. 254; 55 L. J. Q. B. 
18; 2T.L.R. 40; sub nom. ATKINSON v. COLLARD, 
LowRy v. CoLuaRD, SEDGWICK yv. NEVILLE, 
BoxaLL v. BAILEy, Colt. 375; 653 L. T. 670; 
34 W.R. 75; 27. L. R. 303; sub nom. ATKINSON v. 
COLLARD, I[ERBERT v. CHATHAM OVERSEERS, 
BOXALL v. BAILEY, SEDGWICK v. NEVILLE, Mc- 
GOWAN v. PONTEFRACT TOWN CLERK, MCQUILLAN 
v. SOLOMON, O’ FLAHERTY v. CHAMBERS, DONOGAN 
v. BYRNE, ForD v. PARDOES, ForD v. SMERDON, 
MOFFAT v. COLLARD, O’SULLIVAN v. COLLARD, 
STOTHERD v. PERCIVAL, TILSTON v. BoTE, LOWRY 
v. COLLARD, ROBERTS v. MURPHY, DONOGHUE v. 
Rircuig, 50 J. P. 23. 

Annotations :-—.48 to (1) Distd. Clutterbuck v. Taylor (1896), 
65 L. J. Q. B. 314. Generally, Mentd. Spittal v. Brook 
(1886), 18 Q. B. D. 426. Donoghue v. Brook (1887), Fox 
& S. Reg. 100; Rowland v. Pritchard (1893), 9 T. L. RB. 
279; Larcombe »v, Simey, [1907] 1 K. B, 139. 

136. —— Cubicle in dormitory.|—Applt. 
occupied during the qualifying period, a cubicle 
in a police station, by virtue of his service. In the 


eld 








een 
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cubicle were his bed & other furniture. The 
room in which the cubicle was contained twelve 
similar cubicles, each of which was occupied by a 
olice constable. Each cubicle was about twelve 
eet by eight feet, & on three sides was enclosed 
by a wooden partition seven feet high. The fourth 
side was an outside wall of the building, & had a 
window in it. Each cubicle had a door opening 
into a passage, which passed down the main room, 
& that door had a lock. Each man was entitled 
to lock up his cubicle at any time. From the top 
of the partition to the cciling of the room the 
distance was about five feet. The passage, the 
ventilation, & the atmosphere of the dormitory 
were common to all the cubicles :—Held: although 
applt. was occupying part of a room in a house, 
such part of a room was not ‘‘ separately occupied 
by him as a dwelling’ within Kegistration Act, 
1878 (c. 26), s. 5, inasmuch as, the cubicles being 
open at the top, each of the occupants would to 
some extent share the warmth light of the 
dormitory as a whole, & the arrangement of the 
cubicles precluded the idea of that complete or 
secure privacy implied in the separate occupation 
of a dwelling.—BARNET?r v. HickmorTt, [1895] 1 
Q. B. 691; 64 L. J. Q. B. 407; 72 L. T. 236; 
59 J. P. 2830; 43 W. R. 284; 11 T. L. R. 280; 
39 Sol. Jo. 266: Fox & S. Reg. 412; 15 R. 256. 
Annotations ;—Apprvd. Clutterbuck v. Taylor, [1896] 1 5 B. 
395. Refd. Laskey v. Michelmore (1907), 08 L. T. 105. 
137. .|—Applt. had, by virtue 
of his service as a policeman, the exclusive occupa- 
tion of a cubicle in a dormitory at a police station. 
The cubicle was scparated from the rest of the 
dormitory, which contained a number of similar 
cubicles, by wooden partitions which did not reach 
the ceiling. The atmosphere of the dormitory was 
common to all the cubicles, & a gas-light was shared 
by them in common. A lavatory & mess-room 
were provided for the policemen who occupied 
these cubicles in another part of the police station. 
The policemen occupying the cubicles were subject 
to the control of a superior officer, who had power 
to impose restrictions upon their use of the cubicles 
inconsistent with the rights which a person 
ordinarily exercises in respect of his own dwelling : 
—Held: the cubicle was not part of a house 
separately occupied as a dwelling within Kegistra- 
tion Act, 1878 (c. 26), 5. 5, & applt. was therefore 
not entitled to the franchise in respect of it under 
Representation Act, 1884, s. 3.—CLUTTERBUCK v. 

















sole control over the room. Each of 
them had a key for hig room, & a 
latch-key for the outside door. They 
had to reside in the rooms allotted to 
them, but they would not be changed. 
The employer did not reside on the 
pre -—Held: there was ovidcnce 
hat the employees were inhabitant- 
occupiers, &, as such, entitled to the 
service franchise.—-M‘Da1p v. BALMER, 
5907) 21. R. 345; 40 1. L. T. 225,— 


——- ——)]—A la 


f. =n Py iy 
brother in a Roman Catholic Mission, 
had for his own exclusive use a bed- 
room in the mission house. The head 
clergyman of the mission & othor 
persons also resided in the house. 
ieee lay brother performed the ordina 
duties of a domestic servant, which 
phd prescribed to him by the head 


dial by ay "ated sare 
erson \) 
house, but he an bound tar obe as 


& servant the orders of the head 
clergyman. The lay brother claimed 








g. Flat in tenement.] — 
A draper’s warehouse consisted of a | 
tenement of several flats, the ground 
flat being devoted to the business | 
premises, while the upper flats were 
devoted to sitting-rooms & bedrooms 
fur the firm’s sorvants. Tho ina er 
occupicd rooms on the second flat 
& a butler occupied for his exclusive ! 
use a bedroom on an upper flat. The 
flats were all reached by a common 
stair. There was no other communica- 
dion between the flat occupied by the 
manager & that occupied by the butler. 
The manager was entrusted with a 

eneral supervision of the whole 

omestic arrangemonts provided for 
the servants & had power to dismiss 
the domestic servants, including the 
butlor :—Held: the butler was en- 
titled to bo regarded as an ‘‘ inhabitant- 
occupier ** of a dwolling house under 
above Act.—FALCONER v. M‘GUFTIE 

(1891), 19 R. (Ct. of Sess.) 295; 29 

So, li. R, 237.—SCOT. 
Room over stables.)— 
A coachman had the exclusive use 
& control of a room over the stable 
furnished as a bedroom, in which he 
kept his clothes & dressed, but he 
took his meals in the mansion house 
occupied by his master & slept there as 


h-——~ 





caretaker. He claimned to be enrolled 
as a voter in respect that he inhabited 
the room over the stable as a dwelling 
house by virtue of service in the sense 
of the above Act :—Held: he was not 
entitled to the franchise.— GAMPBELL 
vy. MoRRIS (1895), 23 R. (Ct. of Sess.) 
118; 338eaL. 1.121; 38. L. T. 171. 


—S§corT, 
k. —— -—— Rooms in_ college 
buildings. }—-M., &® Roman Catholic 


clergyman, &® member of a religious 
community, along with other members, 
resided in college buildings, held in 
trust for the community, he havir 
the exclusive usc of oneroom. He 
various religious duties to perform, 
subject to the orders & directions of 
the rector, who resided in the college. 
There was no contract of i pater 
of any kind. He was main ed in 
the college. M. claimed to be enrolled 
as a voter under above Act :—Held: 
assuming that M. occupied his separate 
rooms in virtue of some office, service, 
or employment he was disqualitied in 
peapect that the rector under whom he 
sorved resided in the same house.— 
MONYHAN (1894), 22 R. (Ct. of Seas.) 
194: 32SceL.. 154; 28.4. T. 341. 
—SCcoT, 
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Sect. 2.—Local government franchise: Sub-sect. 8, 
A. & B. Part Iii. Sect. Ll: Sub-sect. 1, A. 
& B.; asub-sects. 2,3 & 4. Sect. 2: Sub-sect. 
1, A. & B.; sub-sect. 2. Parts IV. & V. 
Sect. 1: Sub-sects. 1,2 & 3, A. (a).] 


ee STE PE 


TAYLOR, [1896] 1 Q. B. 396; 65 L. J. Q. B. 314; 
74 L. T. 177; 60 J. P. 278; 44 W. RB. 581; 12 
T. L. R. 235, 1 Smith, Reg. Cas. 59, C. A. 


B. By Virtue of any Office, Service or Employment. 

188. General rule—-Whether house auxiliary 
to seach area guiding principle in all these 
cases is ‘‘ Is the house auxiliary to the service ? "’ 
I do not mean to say that that is decisive, because 
in each of these cases, it is always a question of 
fact. If the bargain is this: You shall have 
lbs. a week & the use of the house then it is in the 
occupation of the employer, & it is not an indepen- 
dent tenancy. I do not mean to say that there 
may not be an agreement between a master & 
servant as to the occupation of a house belonging 
to the master. I am only saying what is the pre- 
sumption of fact which I must arrive at upon the 
evidence as to this particular case. I do not at 
all mean to say that the relation of master & servant 
may not co-exist with an independent occupation 
(MELLOR, J.).— PETERSFIELD CASE, STOWE v. 
JOLLIFFH, AYLWARD’S CASE (1874), 20’M. & H. 94. 
Annotation :—Consd. Dover v. Prosser, [1904] 1 K. B. 84. 

139. Residence permitted but not required— 
Farm labourers residing in cottages of employer. |— 
By County Electors Act, 1888 (c. 10), any person 
possessing outside the limits of a borough the bur- 
gess qualification under Municipal Corporations 
Act, 1882 (c. 50), is entitled to be registered under 
the Act as a county clector in the parish in which 
the qualifying property is situate. 

By sect. 32 of the latter Act, ‘if an occupier 
of any qualifying property, whether the landlord is 








ELECTIONS. 


or is not liable to be rated to the parish in respect 
thereof, claims to be rated to the poor-rate in 
respect thereof, & pays or tenders to the overseers 
of the parish where the property is situate the full 
amount of the poor-rate last made in respect of 
such property, the overseers shall put the viele fig 8 
name on the rate book in respect of that rate, & 
if they fail to do so, he shall nevertheless for the 

urposes of this Act be deemed rated to that rate. 

laimants were labourers residing in cottages on 
the farms of their employers. They were per- 
mitted but not required to live in the cottages on 
the terms that they were to give up possession 
when their employment ceased, & were either 
charged a reduced rent or had the rent deducted 
from their wages. The rates were paid by the 
employers, & the names of claimants appeared in 
the rate-book as occupiers:—Held: the facts 
showed an occupation by claimants not by virtue 
of service but as householders; the above sect. 
did not apply, & claimants possessed a burgess 
qualification, & they were therefore entitled to be 
placed on division one of the occupiers’ list as both 
parliamentary voters & county electors.—MaRsH 
v. Estcourt (1889), 24 Q. B. D. 147; 59 L. J. Q. B. 
100; 54 J.P. 204; 38 W. R. 495; Fox &S. Reg. 
157, D. C. 


Annotations :-—Consd. Dover v. Prosser, [1904] 1 K. B. 84. 
Refd. Unwin v. McMullen, [1891] 1 Q. B. 694. 


140. Schoolmaster.|—-A schoolmaster was 
permitted, but not required, by his employers to 
live in a certain house so long as he continued to 
hold the appointment of schoolmaster :—Held: 
the schoolmaster did not occupy the house by 
virtue of his employment, & therefore was entitled 
to have his name inserted in division one of the list 
of voters.—DOVER v. PROSSER, [1904] 1 K. B. 84; 
13 1.J. K. B. 13; 89 L. T. 724; 68 J. P. 37; 
52 W. R. 140; 20 T. L. R. 49; 48 Sol. Jo. 51; 
2L. G. R. 156, 1 Smith, Reg. Cas. 313, D. OC. 





Part 11]—Female Franchise. 


SEcT. 1.—PARLIAMENTARY FRANCHISE. 
SuB-sEcT. 1.—PERSONAL QUALIFICATION. 
A. Requirements as to Age. 


Must have attained the age of thirty years.|— 
See Representation Act, 1918, s. 4 (1) (a). 


B. “* Not subject to any Legal Incapacity.” 
141. Peeresses in own right—Not disqualified— 
Representation Act, 1918, s. 9 (5).|—-RHONDDa’s 
(VISCOUNTESS) CLAIM, No. 24, ante. 


PART II. SECT. 2, SUB-SECT. 3.—B. 


l. Possession under caretaker agree- 
ment — No act work done.) —A 
person let into possession of premises 
under a caretaker’s agreement who was 
found to have, in fact, done no work 
for the landlord d her ocoupa- 
tion of the premises, entitled to 
the_ service franchise.—-PAISLKY ¥. 
IR (1910), 45 1. L. T. 106.— 











service. He 


time. 


entitled to 


** service,” as 


farm, but without any contract of 
took his meals in family b 
with his father & received 
what money he required from time to 
He had exclusive use, rent free, 
of & room in a cottage on the farm, 
which was occupied by his grand- 
mother, who paid no rent for the house 
to the father :—Held : 
be entered on the roll aa 
an inhabitant-occupier by virtue of 
there was no proof nee 


Wives of conscientious objectors.|—See Repre- 
sentation Act, 1918, s. 9 (2). 
Compare Part II., Sect. 1, sub-sect. 1, B., ante. 


SUB-SECT. 2.—OCCUPATION QUALIFICATION, 
See Representation Act, 1918, s. 4 (1) (c). 


SUB-SECT. 3.—QUALIFICATION AS WIFE. 
See Representation Act, 1922, s. 4 (1) (c). 


control, the attendants in the asylum 
subject to his orders, & in the 
chicf’s absence he exercised full power 
of control. The chief lived in a 
separate house, but the assistant 
occupied rooms in the asylum, & in 
respect of this occupation was 
enrojied as a parliamen ot Paar 
under the service franc . An 
attendant in the asylum, who also 
occupied a bedroom there, having 
claimed the service franchise :—Held : 
the person under whom the claimant 


from 


he was not 


nce we as pcs gsc a his occupancy was connected 
meer pei th n occupation.|—A vo service.—AITCHISON v. LOTHIAN (1890), served was the chief, & not the assistant 
entitled to : eecoube fon of a esti 18 R. (Ot. of Sess.) 337; 28 So. L. R. superintendent, & he was entitled to 
mene r 2 & buginess does no sca te 167.— SOOT, be put upon the roll.—SHORTT v. 
BS hag gars Barr bo by the o. “* Een nae whom” claimant Wriaar, [1911] 8. O. 489.—S00T. 
perso ** serves.”’ e supreme autho 
owners of the business to use some of in’an asylum was the chief medical © PART Ill. SECT. 1, SUB-SECT. 2. 
ualifyi riod. —M' DAI v. Fiewing 4 8UPerintendent, who controlled, with p. Inhabitant occupier—Nun in a 
(1910) et T1007” power of appointment & dismissal, convent.}—-The claimants were nuns 
id ee : : an assistant medical superintendent real at a convent in E. Each 
n. Son working on father’s farm— & the attendants. The assistant occupied a separate bedroom, was 
No contract of service.}—A son worked edical superintendent had, under the subject to the control of the Lady 


m 
as @ farm servant upon his father’s chief, 


wide powers of suspension & 


Part V.—REGISTRATION. 


SuB-SECT. 4.—UNIVERSITY QUALIFICATION. 
See Representation Act, 1918, s. 4 (2). 


Secr. 2.—LOCAL GOVERNMENT FRANCHISE. 
SUB-SECT. 1.—PERSONAL QUALIFICATION. 
A. Requiremenis as to Age. 

See, now, Representation Act, 1918, s. 4 (3). 
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B. * Not subject to any Legal Incapacity.” 
See, now, Representation Act, 1918, s. 4 (3). 
Compare Part II., Sect. 1, sub-sect. 1, B., ante. 


SuB-SECT. 2.—OCCUPATION QUALIFICATION. 
See, generally, Part II., Sect. 2, sub-sect. 2, anle. 


Part IV.—Naval or Military Voters. 


See, now, Representation Act, 1918, 8.5; Repre- 
sentation Act, 1920, s. 1 

Nature of qualifying service.|—Sce Representa- 
tion Act, 1918, s. 5 (3). 

Length of qualifying period.|—See Representa- 


tion Act, 1918, s. 6. 

Meaning of ‘‘ afloat.’’]—Sce Representation Act, 
1918, s. 41 (10). 

Effect of compulsory absence or service.|—Sce 
Representation Act, 1918, s. 5 (1). 


Part V.—Registration. 


SEcT. 1.—PREPARATION OF THE LISTS. 
SUB-sECT. 1.—ForM oF REGISTER. 
See Representation Act, 1918, Sched. I., rr. 1-5. 


SUB-SECT. 2.—METHOD OF PUBLICATION OF 
Notices, Lists AND REGISTERS. 

See Representation Act, 1918, Sched. I., rr. 14, 
15 ; Representation Act, 1922, s. 1, Sched., Part I. 

142. Notices of claim-—Effect of late publica- 
tion.|—An overseer received claims in due time 
from occupiers & from lodgers not already on the 
register, but published a list of them some days 
after the time specified in sched. II., part 2, of 
Registration Act, 1885:—Held: this did not 
invalidate the lists, & the revising barrister was right 
in accepting & revising them.—WELLS v. STAN- 
FORTH (1885), 16 Q. B. D. 244; Colt. 451; 55 
lL. J. oe 12; 54 L. T. 1838; 50 J. P. 6381; 2 


Annotations :-—Consd. Wood v. Chandler Hat Fox & 8. 


Reg. 61. Expld. & Distd. Whitwell v. North Riding of 
Yorkshire Clerk of the Peace (1889), 59 L. J. Q. B. 96. 
Clapham Parish 


fd. Battersea & Cipher. orough 
v. 


bet), 4T.L. R. 115; Chandler (1888), 60 L. T. 


SuB-sEcT. 3.—CLAIMS AND OBJECTIONS. 
A. Claims. 
(a) In General. 


See, now, Representation Act, 1918, Sched. I., 
rr. 9-11; Representation Act, 1922, s. 1, Sched., 
Part I. 

143. Service of notice—On Sunday.]—When 
July 20 falls on a Sunday, service of a notice of 
claim upon an oversecr under Parliamentary 
Voters Registration Act, 1843 (c. 18), s. 4, by leav- 
ing it at his place of abode on that day, is good 
service.—Semble: where resp. appears, he is 
precluded from objecting to the form of the service 
of the notice of appeal required by sects. 62, 64.— 
LANCASHIRE, SOUTHERN DIVISION CASE, KAWLINS 
v. WEST DERBY OVERSEERS (1846), 2 C. B. 72; 
Bar. & Arn. 599; Cox & Atk. 182; 1 Lut. Reg. 
Cas. 373; Pig. & R. 229; 165 L. J. C. P. 70; 
6L. T. O. 8S. 323; 10 Jur. 268; 135 HE. BR. 868. 
oY Vibgaiad :—Refd. Hughes v. Griffiths (1862), 13 C. B. N.S. 


144. Delay in post office.|—The produc- 
tion of a stamped duplicate notice of claim, duly 
delivered to the postmaster, & duly directed to 
the overseers, pursuant to Parliamentary Voters 





change the occupants from one room 
to another, or arrange to have more 
than one coupes of a single room. 
The nuns took their meals together 
in the Refectory, & occupied in common 
other general rooms in the convent; 
they received no remuneration, & 


were under no contract of employment. 
The premises were vested in the Roman 
Catholic Bishop of ©., the parish 


riest, & the senior curate of 


for thd time b 

e 4) e man Catholic in- 
habitants of E. The convent was 
governed by rules subject to the 
supreme authority of the Bishop :— 
Held: e nuns were not inhabitant 
occupiers of separate Shar as jae 
DANNON v. HANRAHAN, [1900] 2 I. R. 
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-» all 
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PART III, SECT. 1, SUB-SECT. 3. 

: Depends on qualification o 
fuaba -}+—-Undor Representation aa 
28 8, 5. 4 (1), ® woman is sntitled. to 


thirty years, & is not 
legal 1 peolty subject to any 


registered as a local government 
elector in respect of the occupation 
in the constituency of land or premises, 
not a dwelling house, of a yearly 

of not less than £5, or of a 
dwell house, “or is the wife of a 
husband entitled to be so registered ”’ : 
—Held: the words * entitled to be so 
registered ’? refer to the immediately 
foregoing qualifications, & the wife 
of a man who was entitled to the local 
govt. franchise in ay eck of premises 
other than a dwelling house of a yearly 
value less than £5 was not in that 
capacity entitled to the parliamentary 
franchise.—QUINN v. SINCLAIR, [1920] 
2 I. R. 192.—IR. 


PART III. SECT. 2, SUB-SECT. 1.—B. 
Pew iain otherwise oe 
qualified. ows occup - 
movable property within the muni- 
cipality, who owe no rates & are not 
otherwise disqualified, are entitled 
under Act 45 of 1882, 8. 28, to be enrolled 
Municipal Voters’ Roll.— 
MULLER v. STUTTERHEIM MUNICIPAL 
REVISING CouRT (1908), E. D. C. 
259.—8. AF. 


PART V. SECT. 1, SUB-SECT. 2. 

s. Applications for registration — 
Proclamation ing date—Power of 
King’s Printer to alter date.}—Pursuant 
to Manitoba Election Act, 1904, s. 6, 
an order of the Lieutenant-Governor in 
Council] was passed & proclaimed, 
fixing May 23 as the date for receiving 
applications for registration of electors. 

otices were posted up n May 


23 as the da The King’s ter 
on ae f 4 sent out new posters n 
May 16 as the date, & these were 


osted 10 days before May 16. On 

ay 10 an order in council was passed 
peste hare | May 16 for May 23 :— 
Semble: the King’s Printer had no 
authority to issue the amended notices. 
—Re ASSINIBOIA ELECTORAL DIVISION, 
ri ae (1910), 14 W. L. R. 392.— 


PART V. SECT. 1, SUB-SECT. 3.— 
A. (a). 


sary.J-—It -is 


a freeman who, during the q 
period, has change 


d his place of abode 


28 


Sect. 1.—Preparation of the lists: Sub-sect. 3, A. 
(a) & (b) & B. (a).] 


Registration Act, 1848 (c. 18), ss. 100, 101, is 
sufficient evidence of the notice of claim having 
been given to the overseers at the place mentioned 
in such duplicate, on the day on which such notice 
would, in the ordinary course of post, have been 
delivered at such place—notwithstanding its actual 
delivery to the overseer is delayed until after the 
time limited by the Act, in consequence of pressure 
of business at the post-office.—CHESTER (COUNTY) 
SOUTHERN Division Case, BAYLEY v. NANTWICH 
OVERSEERS (1846), 2 C. B. 118; Bar. & Arn. 642; 
1 Lut. Reg. Cas. 368; 135 E. R. 887. 

ee :—Distd. Hannaford v. Whiteway (1856), K. & 


145. Signature of notice in name of claimant 
—Necessity for.J|—It is not indispensable that 
claimant’s notice of claim to vote, sent to the over- 
seers, should bear his personal signature, if it be 
signed in his name; & the overseers having 
accepted such notice & published the name in 
the list, the entry must be assumed to be correct, 
& no objection, except on the score of qualification, 
can be made to the voter's right to the franchise. 
— GLAMORGAN CASH, DAVIES v. HOPKINS (1857), 
3C. B. N.S. 376; K.& G.118; 27L.3.C.P.6; 
30 L. T. O. S. 152; 21 J. P. 824; 4 Jur. N.S. 
690; 6 W. R. 68; 140 B. R. 786. 

Annotations :—Expld. R. v. Tart (1858), 5 Jur. N. S. 679: 
Noseworthy v. Buckland-in-the-Moor Overscers oe 

29, L. T. 675. _ Folld. Leonard v. Alloways (1878), 2 Hop. 

& Colt. 411. Expid. Re Sale (1880), 43 L. T. 635. Expld. 

& Distd. Hersant v. Halse (1886), 18 Q. B. D. 412. Distd. 

Jones v. Kent (1888), 22 Q. B. D. 204. 

Bulwer (1870), 35 J. P. 602; Bennett v. Atkins (1878), 

2 Hop. & Colt. 430. 

146, Signature by clerk to agent.J— 
Applt. gave his agent a written authority to make 
& sign on applt.’s behalf a claim to vote in one of 
the parliamentary divisions of a county, or in the 
administrative county, or both, as he might seem 
to be qualified. A notice of claim was thereupon 
prepared, & signed with applt.’s name by a clerk 
of the agent under his direction:—Held: the 
affixing of the signature to the notice by the clerk 
instead of the agent did not establish that applt. 
had not given due notice of his claim.—BrRown v. 
Tomas, [1891] 1 Q. B. 253; 60 L. J. Q. B. 38; 
64 L. T.114; 65 J.P. 359; 77. L. R. 49; Fox 
& S. Reg. 196. 

147. Effect of claim—Prim& facie evidence of 
qualification.|—Where voters claim the parlia- 


Coleman eee ain ne 








from a residence within one division 
of a borough to another within the 
borough or a seven miles limit, & 
serve a fresh notice of claim.—NacLE 
v. CAMPBELL, [1896] 2 I. R. 326; 30 
1. L. T. 77.—IR, 


145 i. Signature of notice in name 
of pence alae for.}—HUGHES 
ioe (1857), 7 £. CO. L. R. 369.— 


Z 145 ii. eee eae notice ot 
laim neo no ® signe 6 
claimant _ personally. — OBRIEN y, Of enrolment & 
en (1864), 15 I. Cc. L. R. 380.— 
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145 vi, ——— 


a. Effect 








Claimant is to be 


to be on the roll until his right to be 
lost, & where the name of a 
as once made such claim 


145 iii. ———- ——. ]—The subsequent 


there is 
ratification of an nally wun- 


erson who 


Casr (1889), 26 L. R. Ir. 423.—IR. 
145 v ——,} — 
CHAMBERS, [1894] 2 1. R. 129. —IR. 





-}— 

was signed on behalf of the claimant 
by @ person who held no mandate, 
written or oral, from the claimant is 
not valid.— BURNS v. CASSELIS (1891), 
19 R. (Ct. of Sess.) 287.—SCOT. 

tif of claim—If  valid.j— 
An electoral roll is a constan 
&® valid claim 
enrolment having once been made, tho 


ELECTIONS. 


mentary franchise as lodgers under Parliamentary & 
Municipal Registration Act, 1878 (c. 26), s. 23 :— 
Held: (1) both new & old claimants are entitled 
to the benefit of the presumption that the declara- 
tion of claim is prima facie evidence of qualifica- 
tion; (2) when first claiming, the lodger is not 
bound to appear before the heros barrister 
either person iy or by agent; (8) in both cases, 
if no objection be made, the declaration is prima 
Jacie evidence, & the barrister is bound to act on 
it as proof.—NoRTH v. TAMPLIN (1881), 46 J. P. 
692, C. A. 

148. Lodger claim—Must have date of attesta- 
tion.]—It is essential to the validity of a lodger 
claim for registration as a parliamentary voter 
that it should contain the date of attestation. 
Where the date of the attestation is not contained 
in the claim the revising barrister has no power 
to amend so as to validate the claim.—SMITH v. 
CHANDLER (1888), 22 Q. B. D. 208; 58 L. J. Q. B. 
103; 60 L. T. 827; 53 J. P. 199; 37 W. KR. 351 ; 
5T.L. R.110; Fox & S. Reg. 129. 

Argoittne Da. Drees: (ASR) 2. Df 
‘ : n : . iB. 

leas ries Pan Meteaifo (1896), 1 Smith, Reg. Cas, 90. 

149. Essential part of qualification.|/— 
The claim to be registered is an essential part of 
the qualification for the lodger franchise.— 
IIERSANT v. HALSE (1886), 18 Q. B. D. 412; 56 
L. J. Q. B. 44; 56 L. T. 3387; 51 J. P. 135; 35 
W. R. 503; 37. L. R. 155; Fox & S. Reg. 12. 
Annotations :—Apld. Jones v. Kent (1888), 22 Q. B. D. 204. 

Refd. Boddy v. Halse, Hunt v. Halse, Fenning v. Halse 

(1891), 8T. L. R. 48. 


150. Attestation dated before end of 
qualifying period.]|—1n a notice of claim delivered 
to overseers by a person claiming to be placed 
on the Old Lodger List, it appeared that the 
declaration of residence & the attestation were 
dated July 9, six days before July 15, the date 
of che expiration of the year of residence to which 
they referred :—Held: (1) the claim was bad on 
the face of it ; (2) claimant was not duly qualified. 
—JONES v. KENT (1888), 22 Q. B. D. 2043; 58 
L. J. Q. B. 106; 60 L. T. 320; 37 W. R. 3038; 
5 T. lL. R. 95; Fox & S. Reg. 109. 


} i—~As t istd. Treadgold v. Grantham Town 
Arcee 118951 Oc 4 Dist ota oeeth v. Chandler (1888), 


Hunt 

. Halse, Fenning v. Hals 1), 8 T. L. R. 48. Refd. 
Tenvigeld o Grantham owe Gierk, [1895] 1 Q. B. 163. 

151. Attesting witness must be present 

at time of signature.|——A person who attests a 

lodger claim as a witness must be present at the 

















the ground that appcts. had not made 
the BUR CUCOrY declaration required by 
sect. 6:—Held: although appcts. 
were possessed of the qualifications 
entitling them to be placed on the list, 
on maki the proper declarations, 
the making of those declarations was 
a condition which must be complicd 
with.—He ICTORIA VOTERS’ LIST 
(1912), 19 W. L. RR. 830.—CAN. oe 
co. Requirements—Sufficient to est 
legal franchise.}-—-The statement of 
facts on a claim to be admitted to 
the parliamentary franchise must 
be sufficient to constitute a legal 
franchise of some defined character, & 
then, if the proved facts turn out to bo 
insufficient to establish a legal franchise 


M‘GROREY v. 


A. claim which 


t record 
for 


arded as entitled 


wuthorised 6 ure toa lodger’s {s wrongly omitted from a roll he need one sufficient 

Cc is an insufficient signature of not, in” order to entitle him to vote 7” sr Caulish @ leral anchine of another 

the claim.—JonxEs _ v, EVERIDGE at an election pursuant to Common- gharacter, the claimant may be 

145 iv, ——-——.}—-A lodger’s claim ™&ke another claim for enrolment or qualification derived from premises 

to be admitted to the perliamonte Wansfor | of enrolment.— KEAN | ,2- mentioned in the claim is not sufficiently 
FJ e e ie e t 


franchise must be signed or marke 


by his own hand; & in such a caso bis b. Necessity for statutory declara- 
tion.}—An application by a number of 
householders, under M 


name being subscribed to the claim by 
another person, at the request & in 
presence of the claimant, is insufficient. 


Act, 8. 17, to ha 
—HANBIDOE v. BEVERIDGE, CONLAN’S { : 


vo their names pl 
on the voters’ list was dismissed on 


stated, the claim can be amended ; 
but no qualifying property which is 
MELA 


not mentioned can : 
UGH 20 
L. R. Ir. 286.—IR. 


e 
unicipal Klections v. eens (1886), 
d. Zime for making claim.)—A 


Part V.—REGISTRATION. 


time of the signature of the claim.—Bopy v. 
HaLsE, HUNT v. HALSE, FENNING v, IIALSE, 
1892] 1 Q. B. 2038; 61 L. J. Q. B. 57; 66 L. T. 
499; 40 W. R. 206; 8 T. L. R. 48; 36 Sol. Jo. 
61; Fox & S. Reg. 240, D. C. 


(6) Form of Claim. 


Gee now, Representation Act, 1918, Sched. I., 
r. 10. 

152. What description sufficlent — Successive 
occupation.]|—A party whose qualification to vote 
for a borough was founded on the occupation of 
two houses in immediate succession, described in 
his notice of claim, under the third column, the 
nature of his qualification as ‘‘ house,’’ pointing 
out in the fourth column the situation of the two 
houses in question :—Held: (1) such description 
of his qualification was sufficient under Parlia- 
mentary Voters Kegistration Act, 1843 (c. 18), 
s. 15, Sched. (B) Form No. 6; as the third column 
was intended to point out the general nature of 
the qualification, & the fourth to give a more 
particular description of it; (2) at all events the 
revising barrister was cmpowered, under sect. 40 
of above Act, to amend the description in the 
third column, by inserting therein ‘‘ houses 
occupied in immediate succession.’’—LINCOLN 
CITY CASE, HITCHINS v. BROWN (1845), 2 C. B. 25; 
1 Lut. Reg. Cas. 328; Pig & R. 209; 15L.J5.C.P. 
38; 6L. T O.S. 155; 9 Jur. 1058; 135 BE. R. 
849; sub nom. LINCOLN CITY CASE, HUTCHINS v. 
Brown, Bar. & Arn. 545, Cox & Atk. 109. 
Annotations :—As to (1) Consd. Onions v. Bowdler (1847), 

5C. B. 65; Ford v. Boon (1871), L. R.7C. P. 150 ; Soutter 

v. Roderick, [1896] 1 Q. B. 91. Refd. Bendle ». Watson 

(1871), L. R. 7 C. P. 163; Ford vo. Hour (1884), 1 T. L. R. 

173; Mann v. Johnson, Hurcum vw. Hilleary (1893), 63 

. J. Q. B. 254. As to (2) Consd. Barlow v. Mumford 

(1866), L. R. 2 C. P. 815; Soutter v. Roderick, (1896] 1 

Q. B. 91. Refd. Eaden v. Cooper (1851), 2 Lut. Reg. Cas, 

183; Ford v. Boon (1871), L. R. 7 C. P. 150; Mann »v. 

Johnson, Hurcum v. Hilleary (1893), 63 L. J. Q. B. 284. 

153. Number of house omitted.|— 
Where a voter’s qualification appears in the list 
to consist of a successive occupation of houses, 
the number of each, if each has a number, must be 
stated.—Semble: if the omission of the number 
be supplied to the revising barrister pending the 
revision, he is bound to amend the description 
under Parliamentary Voters Kegistration Act, 
1843 (c. 18), 8s. 40.—ScAkBOROUGH CASE, 
FLOUNDERS v. DONNER (1846), 2 C. B. 63; Bar. 
& Arn. 588; Cox & Atk. 128; 1 Lut. Reg. Cas. 
365; Pig. & Rh. 246; 15L.3.C P. 81; 6L. T.0.8. 
3233; 10 J. P. 459; 10 Jur. 207; 135 E. R. 864. 


Annotations :—Expld. & Distd. Onions v. Bowdler (1847), 5 
Cc. B. Consd. Barlow v. Mumford (1866). L. R.2C. P. 
81. Refd. Jones v. Jones (1868), I. R. 4 GC. P. 422; 

Bendle v. Watson (1871), L. R. 7 C. P. 163. 


154. -]—In a notice of claim 
to a borough vote the situation of the qualifying 


claim arrived at the town where the 
assessor lived, by the evening post on 
the last day for intimat: claims, too 
late for delivery that eve :—Held : 
the claim was timeously intimated, as 
the assessor could have received it 
that evening by applying at the post 
office, which it was his duty to have 
one.—ROsE v. FARQUHAR aSe8y 7 
Macph. AV of Sess.) 286; 41 Se. Jur. 
171.—SCOT. 
PART V. SECT. 1, SUB-SECT. 3.— 
A. (b). 























tion 
of landlord & 





ws ee 


é Lodger claim.}—A claimant 
for the lodger franchise, in stating | is m 
the particulars of his ae ts gqualifica- 

should disclose 
tenant.—TOPPING 
Keoay, (1910)2 I. KR. 1; 441. L. 
41.— IR. 


g. Tenant 
A claim to be enrolled as 4& burgh 
voter, “‘as tenant & occupant” of 
one-half of a house is not objectionable 
in point of form.—ARCHIE v. MS KENZIE 


1868), Macph. (Ct. of Sess.) 322; 


29 


property was described in the fourth column as 
‘** Ely Place.’? At the revision it was proved that 
the houses in Ely Place were numbered, & that 
claimant’s house was numbered 16; &, upon the 
application of claimant, the revising barrister 
amended the claim by adding the number, & 
inserted the same on the list of voters :—Held: 
the amendment was warranted by scct. 40 of 
Parliamentary Voters Legistration Act, 1843 
(c. 18).—RPAaRLow v. Mumrorp (1868), L. R. 2 
C. P. 81; Hop. & Ph. 385; 36 1. J. C. P. 65; 
15 1. T. 441; 31 J. P. 1513; 12 Jur. N.S. 964; 
15 W. RR. 221. 

Annotation :-—Consd. Ford v. Boon (1871), L. R. 7 C. P. 150. 

155. ——— Claim under Representation Act, 
1867, s. 17.)—-A claimant to a county vote in 
respect of a £12 occupation qualification, under 
the above Act, gave notice to the overseers that 
he claimed to be inserted on the list of voters for 
such county, & that the nature of his qualification 
was “ land as occupier,’’ the situation of which ho 
described :—Held: a sufficient notice of such 
claim without more specifically stating that 
claimant claimed to be placed on the list of 
£12 occupiers.—FIRTH v. WIDDICOMBE (1871), 
L. R. 7 C. P. 172; 1 Hop. & Colt. 653; 41 
L. J.C. P. 38; 25 L. T. 883; 36 J. P. 281; 20 
W. R. 234. 

156. Description inaccurate— Duty of revising 
barrister.|—-Where there is an accuracy in the 
description of the qualification in a notice of claim 
to be inserted in a list of borough voters, the proper 
course for the revising barrister is, not to amend 
the claim, under Parliamentary Voters Registra- 
tion Act, 1848 (c. 18), s. 40, but to treat the notice 
as sufficient, provided the mistake or misdescrip- 
tion is such as would have been amended if in a list 
of voters.— CAMBRIDGE (BOROUGH) CASE, EADEN v. 
Cooper (1851), 11 C. B. 18; 2 Lut. Reg. Cas. 183 ; 
21L59.C. P. 32; 18 L. T. 0. S. 108; 16 J. P. 
24; 16 Jur. 549; 138 E. R. 376 


Annotation :-—Refd. Lambert v. St. Thomas, New Sarum 
Oversecrs (1852), 12 UC. B. 642. 


B. Objections. 
(a) Who may Object. 


See, now, Representation Act, 1918, Sched I., 
r. 12. 

157. Objector on register at time of objection— 
Name struck off before objection heard.|—Under 
sect. 17 of Parliamentary Voters Registration Act, 
1848 (c. 18), an objector is qualified for the pur- 
poses of his objection if his name was, at the time 
of service of notice of his objection, upon any of 
the lists of voters prepared by the overscers, even 
though before such objection is heard his name has 
been struck off such list by the revising barrister. 
—PrASE v. MIDDLESBROUGH TOWN CLERK, [1893] 





the person on whose behalf the claim 
ade as that person would be 
required to give if ho were claiming on 
his own behalf, & the omission of such 


t 
ears be cured by the 


v. | particulars cannot 
T, | subsequent proof thereof to the satis- 
faction of the registration officer.—~ 
rp se vw. Purpy, [1920] 2 I. R. 


PART V. SECT. 1, SUB-SECT. 3.— 
B. (a) 


k. O on register at time of 
On ore Parsons & Toms, Re 


& Occupant.)— 


41 Se. Jur. 189. , 

1531. What description sufficient— of “anil GODERICH VOTERS’ LIST (1874), 36 
Successive occupation —-Number of house | p&i,Cigim om behalf of anotir | U. C. R. 88.—CAN, 

omitted, |}—LavVERY v. KINGSBERRY & | to the franchise is made by one person 1. ——.}—-Re SouTH FREDERIOKS- 

BLACK (1886), 20 L. R. Ir. 387.—IR. | on behalf of anothor, it is essential to | BURGH Vormrs'’ Liste, (1908), 10 

e. —— Abbreviation of claimant's | the validity of the claim that the | 0.W. R.746; 15 O. L. R. 308.—GAN, 


f 
LOL. &. LL v. BEGGS (1864), 15 


rescribed form shall contain a declara- 


incapable of 


m.-——— Although 
370.—IR. ion giving the same particulars as to | voting.]—Notice of objection to a | 


30 
Sect. 1.—Preparation of the liste: Sub-sect. 3, B. 


1 Q. B. 127; 62 L. J. Q. B. 94; 68 L. T. 766 
57 J.P. 759; OT. L. R. 56; Fox & 8. Reg. 286 
5 R. 99, D. C. 


See, now, Representation Act 1918, Sched. I. 
r. 12; Representation of the People Order. 
Sched. Le, Part IV. 

158 Personal signature of objector necessary.] 
—A notice of objection, & also the duplicate notice. 
where notice of objection is sent by the post, must 
be personally signed by the objector.—Toms v 
Contina (1845), Bar. & Arn. 347; Cox & Atk. 60; 
1 Lut. Reg. Cas. 200; 7 Man. & G. 88; Pig. & R. 
140; 8 Scott, N. R. 910; 141L. J. "OC. PB. 67 ; 
4L T, 0.38. 294 ; 9J5.P. 152; 9 Jur. 90; 135 
HK. R. 88. 

Annotations :—Consd. Lewis v. Roberts (E861), 11 C. B. N.S. 

23. Refd. Birch v. Edwards B.NS. Cc. B ; 

ford v, Whiteway 1856), 10. Ns S. 53; 


kins (1857), 3 C. - 376 
‘ons 8 at 305 ; "gwitt v. Winterbotharn (1873), L 


159. ——— Signature differing from name on 
list of voters—Sufficiency of notice question of 
fact.|—A notice of objection was signed ‘‘ William 
Nicholas, on the list of voters for the parish of 
M.” The name of William Nicholas appeared on 
the M. list of claimants, but in the list of voters 
for that parish it stood thus :—‘' William Nick- 
less’’ :—Held: the sufficiency of the notice was 
a question of fact, & not of law, the real question 
being, whether the name was so stated in the list 
of voters as to be commonly understood.— 
HINTON v. HINTON (1845), Bar. & Arn. 421; 
Cox & Atk. 83; 1 Lut. Reg. Cas. 259; 7 Man. 
& G. 163; Pig. & KR. 179; 8 Scott, N. RB. 995 ; 
144L J.C. P. 58; 41. T. O. 8. 337; 9 J.P. 297; 
9 Jur. 91; 135 E.R. 71. 

ND 5 ee Melbourne v. Greenficld (1859), 7 

160. ——— Engraved facsimile.}— An objector 
affixed his name to the notice of objection by 
means of a stamp on which was engraved a 
facsimile of his ordinary signature :—Held: the 
notice was ‘signed by the person objecting,” 
within Parliamentary Voters Registration Act, 
1843 (c. 18), s. 17.— BENNETT v. BRUMFITT (1867), 
L. R.3C P. 28; Hop. & Ph. 407; 37 L. J. 0. P. 
pide aN T2138; 31 J. ae bart: 16 W. RB. 131. 

— v. Dix 

ass iY Beauvais v. Green (1008), 22 TLR. 18. reer eees 

161. Must be dated—Year omitted.|—A notice 
of objection under Parliamentary Voters Registra- 
tion Act, 1848 (c. 18), s. 17, dated of the day & 
month, without the year, is insufficient. —BEENLEN 
v. HOCKIN (1846), 4 C. B. 19; 1 Lut. Reg. Cas. 
626; 16L.J.0.P.49; 8L. T. 0.8. 143; 11J.P. 
8; 10 Jur. 1059; 136 E. ie ae 235) 

83), 


% 
ain ‘B.D. 373; Jones », fa. Jones (ties) , Har, ane Rack. 341. 
, Points v. Attwood (1848), 6 C. B. 3 
162. Whether must be ia of pga 
Notice of objection to a county vote under P 
mentary Voters Registration Act, 1843 (c. 18), 
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nally ins in the list of persons 
octitl to vote, though the objector is necessar 
incapable of voting b ‘aaah fs) P. R. 
Wa orted 


election. p Peitio n.— BARR v. 
rae moh tito Ir. 264. at 
Withdrawal of objector — Power 
to "allow ee tute, J—Re WEST YORK 
VoTrEs’ Lists (1908), 11 O. W. R. 
948; 150. L. R. 803.—CAN. 14.—CAN. 


-}—R. 
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DOULL - CARMICHAEL, 


ELECTIONS. 


: 7, need not be dated the same day as that on 
ich it is signed: it is sufficient if it is dated 
Sane day within the limits allowed for giving 


notice, & while the objector is dul qualified to 
give it.—JoNEs v. JONES (1865), L KR. 10. P. 140; 
Hop. & Ph. 820; Har. & Ruth. 341 ; 85 L. J. 0. P. 
94; 13 L. T. 633 ; 30 J. P. 119; 12 Jur. N.S. 


123 ; 14 W. R. 204. 
An notations -—Consd. Smith v. Chandler (1888), 22 Q. B. D 
208. Refd. Freeman v. Newman (1883), 12 Q. B. D. 373. 


163. Error in year.|—A notice of objec- 
tion to a claim given to overseers in a county, 
under Parliamentary Voters Registration Act, 18 8 
(c. 18), s. 7, was dated Aug. 18, 1880, instead of 
Aug. 18, 1883. Sufficient notice of objection was 
given to claimant, & the overseers duly published 
a list of objections, including the name of claimant 
objected to :—Held: the notice of objection given 
to the overseers was defective, & the defect was 
one which the overseers had no power to waive.— 
FREEMAN v. NEWMAN (1883), 12 Q. B. D. 373; 
Colt. 342; 53 L. J. Q. B. 108; 51 L. T. 396; 
32 W. R. 246, D. C. 

164. Names in schedule at foot of notice.|—A 
notice of objection to a county voter, served upon 
overseers, under Parliamentary Voters Registra- 
tion Act, 1843 (c. 18), s. 7, was in the following 
form :—' I hereby give you notice that I object 
to the names of the persons mentioned & described 
below being retained in the list of voters,’’ etc.— 
the several names & descriptions of the parties 
objected to being contained in a schedule at the 
foot of the notice :—Held: a sufficient compliance 
with the statute——SmiTH v. IIOLLOWAY (1865), 
L. R.1C. P. 145; Hop. & Ph. 281; Har. & Ruth. 
315; 35L. J.C. P. 100; 13 L. T. 468; 29 J. P. 
823; 12 Jur. N.S. 164; 14 W. R. 202. 

165. After signature.]—A notice of objec- 
tion given to overseers is not rendered invalid by 
the mere fact that the signature of the objector 
precedes the names of the voters objected to, 
instead of being placed after them as prescribed 
in the form.—SUTTON v. WADE, GALE v. OVEREND, 
MoorRsE v. ATKINSON, [1891] 1 Q. B. 269; 60 
L. J. Q. B. 28; 63 L. T. 588; 55 J. P. 342 3 39 
W.R. 223; 7T. L. R. 44; Fox &S. Reg. 169, D.C. 


(c) Contents of Objection. 

Sce, now, Representation Act, 1918, Sched. I., 
12. 

166. Must specify list in which voter’s name 
appears—Unless only one list.|-(1) The note at the 
foot of Form No. 10 in Sched. B. to Parliamentary 
Voters Registration Act, 1843 (c. 18), being a 
form of notice of objection to be given to over- 
seers in cities & boroughs, states, ‘‘ If more than 
one list of voters, the notice of objection should 
specify the list to which the objection refers ’? :— 
Held: this note applies only to those cases where 
the overseers make out more than one list; & 
jherefore it is not applicable in the city of London, 
where the overseers make out only the list of house- 
holders, the list of freemen being made out by the 


secondaries. 
(2) The above note not being added to Form 
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No. 11, which is the form of the notice to be given 
to the parry. objected to :—Held: the foregoin 
does not apply to that form, & the notice serve 
upon the party objected to need not specify to what 
list the objection refers.—LONDON (Orry) OASE, 
WANSEY v. PERKINS, QUIGLEY’S CASE (1845), 
7 Man. & G. 127; Bar. & Arn. 386; 1 Lut. Reg. 
Oas. 285; Cox & Atk. 73; Pig. & R. 173; 8 
Scott, N. R. 954; 14 L. J. 0. P. 60; 9 J. P. 201; 
9 Jur. 118; 185 E. R. 55; sub nom. WANDSEY v. 
Perkins, 4 L. T. O. S. 336. 

Annotations :—As to (1) Consd. Mortlock v. Farrer, Hall v. 
Cropper (1879), 56 C0. P. D. 73. Refd. Huggett v. Lewis 
(1854), K. & G.1. de to (2) Refd. Lancaster Case, Hids- 
forth v. Farrer (1846), 4 C. B. 9; Feddon v. Sawyers 
(1852), 2 Lut. Reg. Cas. 246. 

167. -]—A notice of objection to a 
county voter, under Parliamentary Voters 
Registration Act, 1843 (c. 18), s. 7, in the following 
form—‘‘ Take notice that I object to your name 
being retained in the list of voters for the parish 
of St. Thomas, New Sarum, in the southern division 
of the county of Wilts’’:—Held: a sufficient 
compliance with Sched. A. No. 5, there being no 
other list to which the notice could apply than the 
list of county voters.—WILTSHIRE SOUTHERN 
DIVISION Case, LAMBERT v. St. THomMas, NEW 
SaRuM OVERSEERS (1852), 12 C. B. 642; 2 Lut. 
Reg. Cas. 222; 22 L. J.C. P. 831; 20 L. T. O.S. 
80; 17 J.P. 87; 17 Jur.$; 188 E. R. 1055. 
Annotations :—Consd. Carlisle Case, Feddon v. Sawyers 

(1852), 12, C. B. 680. Refd. Aldridge v. Medwin (1868), 

168. Need not specify parochial list.]— 
Notices of objection given in the forms of Parlia- 
mentary & gate Registration Act, 1878 
(c. 26), Sched. Form I., satisfy the requirements of 
the note to those forms that they ‘‘ should specify 
the list to which the objection refers,’’ by specifying 
such list with regard to the various kinds of 
franchise, e.g., the list of freeholders, occupiers or 
lodgers & need not specify the particular parochial 
list to which the objection refers.—MORTLOCK v. 
FARRER, HALL v. CROPPER (1879), 5 C. P. D. 73; 
Colt. 20; 49 L. J. Q. B. 160; 41 L. T. 470; 44 
J.P.171; 28 W. R. 395. 

Annotation :—Folld. Sagar v. Clare (1900), 44 Sol. Jo. 451. 

169. ——— Lists made out in divisions & wards 
—-Need not specify ward.]—A notice of objection 
to the overseers objecting to the name of a person 
being retained in the occupiers’ list of voters of a 

marliamentary division & borough in which the 
ists are made out in divisions & also in wards 
need not specify the ward on the list of voters 
whereof the name of the person objected to 
appears, in addition to specifying the division in 
which such name appears.—SAGAR v. OLARE 
(1900), 82 L. T. 599; 44 Sol. Jo. 451; 1 Smith, 
Reg. Oas. 243. 

170. What amounts to sufficient specification— 
Mistake not capable of misleading.|—Two classes 
of persons were entitled to vote for a borough, one 
as “‘ potwallers,”’ who might be, but were not 
necessarily householders, the other as ‘‘ occupiers.’’ 
A notice of objection was sent to a party claiming 
to vote as occupier, objecting to his ‘“‘ name being 
retained on the list of persons entitled to vote as 
householders,’ following Form No. 10, given in 
Sched. B. to Parliamentary Voters Registration 
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Act, 1848 (c. 18), but adding the words “‘ as house- 
holders ’’ :—Held : the words, not being calculated 
to mislead, might be rejected as surplusage, & 
the notice was therefore good.—TAUNTON OASE, 
ALLEN v. House (1845), 7 Man. & G. 157; Oox 
& Atk. 81; 1 Bar. & Arn. 415; Pig. & R. 146; 
1 Lut. Reg. Cas. 255; 8 Scott, N. R. 987; 14 
L. J. O. P. 79; 4 Ju T. O. 8S. 337, 357; 9 J.P. 
170; 9 Jur. 230; 135 E. R. 68. 

Annotation :—Refd. Lambert v. St. Thomas, New Sarum 

Overseers (1852), 22 L. J. C. P. 31. 

171. -|—In the borough of A. there 
were two lists of voters, one of rated occupiers & 
the other of voters under the reserved rights, but 
the latter list contained only one name, which 
was that of the objector. <A notice of objection 
sent to the overseers omitted to state, pursuant to 
Parliamentary Voters Registration Act, 1843 (c. 18), 
Sched. B., No. 10, on which list the name of the 
person objected to appeared. The overseers 
knew to which list the notice applied, & were not 
misled or delayed by the omission. The revising 
barrister held that the notice was sufficient :— 
Held: under the peculiar circumstances of the 
case, the ct. could not say that he was wrong.— 
ALDRIDGE v. MEDWIN (1868), L. R. 4 OC. P. 464; 
1 Hop. & Colt. 67; 38L. J. 0. P. 45; 19 L. T. 453 ; 
33 J. P. 72. 

172. List ‘‘under the Reform Act.’’]— 
A notice of objection given to overseers, pursuant 
to Parliamentary Voters Registration Act, 1843 
(c. 18), s. 18, & Sched. B., No. 3, described the 
party objected to as being ‘‘ in the list of persons 
entitled under the Reform Act, to vote,’’ etc. :— 
Held: a sufficient specification of the particular 
list referred to.—WESTMINSTER OASE, HUGGETT v. 
LEwis (1854), 15 C. B. 245; K. & G1; 24 
L. J.C. P. 38; 24 L. T. O. S. 183; 18 J. P. 793 ; 
1 Jur. N. S. 19; 3 W. R. 109; 139 E. R. 415. 
Annotation :—Apld. Hartley v. Halse (1888), 22 Q. B. D. 200. 


178. Description of person objected to— 
Description corresponding to list.|—The following 
notice of objection, duly signed: ‘‘To W. B.,— 
I hereby give you notice that I object to your 
name being retained on the burgess list of the 
borough of H.” was personally served on W. B., 
& person whose name was on the burgess list of 
H. The notice of objection did not describe W. B. 
as he was described in the burgess list or in any 
way whatever :—Held: this was not a sufficient 
notice of objection under 5 & 6 Will. 4, c. 76, s. 17. 
—Harwicu (Mayor & Assmssors), Re BUTCHER 
(1852), 22 L. J. Q. B. 81. 

174. -|}—In the list of burgesses 
published by the town clerk, the names were 
entered alphabetically, the surnames first and the 
christian names after. In such list, one George 
Henry was inserted as Henry George, and in the 
notice of objection he was styled as Henry George. 
At the revision it was objected, on the part of 
the burgess, that the notice of objection was 
invalid, as the name of the burgess was not 
He George; & the mayor & assessors thinki 
the objection good, refused to hear the objection 
& retained the burgess on the list :—Held: the 
notice of objection was ear v. WAKEFIELD 
Coren. (1858), 30 L. T. O. 8. 273 


in the voters’ lists, should be followed 
with exactness; all that is required is 
that the nature of the objections to the 
names should be stated with reasonable 
learness.—Re RAWDON VOTERS’ LISTS 
240.L.7T.12: 60. L. R. 631; 
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Sect. 1.—Preparation of the lists: Sub-sect. 3, B. 
(c) & (d) i.) 


175. Place of abode of voter unnecessary.]—A 
notice of objection to a borough vote, sent by post 
In the manner prescribed by the Parliamentary 
Voters Registration Act, 1843 (c. 18), s. 100, need 
not on the face of it show the voter’s place of 
abode.— MACCLESFIELD CASE, BARCLAY ¥. PARROTT 
(1856),1C B.N.S.49; K.&G.59; 26L.J.C. P. 
77; 21J.P.119; 3 Jur. N.S. 072; 5 W. R. 75; 
140 EB. R. 20. 


Annotation :-—Mentd. Durham (County) Northern Division 
Caso, Robson v. Brown (1856), 1 C. B. N.S. 34. 


176. -|—Notice of objection to the name 
of resp. being retained on the ownership portion 
of the register was sent by applt. by post to resp., 
& was duly received by him. Applt omitted to 
inse t in the body of the notice resp.’s place of 
abode as described in the register, as required by 
Registration Order, 1895, Sched. 1, Form 5 (a), 
but, with the intention of saving postage, placed 
it on the back of the notice, where it served as 
the postal address of resp.:—Held: the notice 
of objection was good, although it did not strictly 
follow the form prescribed by the Order.—LiIn- 
FORTH v. BUTLER, [1899]1 Q. B.116; 68 L. J. Q. B. 
3; 709 L. T. 498; 47 W. R. 141; 15 7T. L. R. 34; 
43 Sol. Jo. 46; 1 Smith, Reg. Cas. 162. 

Annotation :—Refd. Prescott v. Lec, [1899] 1 Q. B. 102. 

177. Grounds of objection must be stated.|—A 
notice of objection sent to a voter on the list of 
£12 occupiers for a county, must specify the 
grounds of objection according to the provisions 
of 28 & 29 Vict. c. 36, 8. 6.— BENNETT v. BRUMFITT, 
ALDERSON’S CASE (1868), L. R. 4 OC. P. 407; 
1 Hop. & Colt. 80; 38 L. J.C. P.65; 19 L. T. 283 ; 
33 J. P. 328; 17 W. RB. 202. 

178. ———.]—A notice of objection to a voter 
on the register of county voters, stated that the 
objection was grounded on the third column, & 
that it related to the nature of the voter’s interest 
in the qualifying property. ‘The objection sought 
to be proved was, that the qualifying property, 
being situate within a parliamentary borough, was 
such & so occupied as to give the right of voting for 
the borough :—Held: a sufficient notice of objec- 
tion within the terms of 28 & 29 Vict. c. 36, s. 6.— 
SIMEY v. Dixon (1871), 1. R. 7 C. P. 190; 1 Hop. 
& Colt. 626; 41 L. J. C. P. 18; 25 L. T. 811; 
20 W. R. 238; sub nom. SISMEY v. DIXON, 36 
J.P. 168. 

179. Nature of qualifying property unneces- 
sary.]|—A notice of objection, under 5 & 6 Will. 
4, c. 76, s. 17 & Sched. D. 3, to a person on the 
burgess list of a borough, need not specify the 
parish in which the objector’s qualifying property 
is situate; nor the nature of the property in 
respect of which the person objected to is rated. 

he mayor & assessors of a borough, at a ct. 
for the revision of the burgess list, holden between 
Oct. 1 & 15, the time limited by sect. 18, 
erroneously determined that certain notices of 
objection were invalid, & refused to inquire into 
the qualifications of the persons objected to :— 
Held: the mayor & assessors had declined juris- 
diction; & the ct. granted a mandamus command- 
ing them to hold a ct. to revise the list, although 
the time limited had elapsed.—R. v. MONMOUTH 
(Mayor), R. v. BOLTON (MAyorR) (1870), L. R. 5 
Q. B. 251; 39 L. J. Q. B. 77; 21 L. T. 748; 84 





Description of objector.|—See Sub-sect. 3, B. (d), 
post. 


on the column of the register mentioned 
is sufficient, although the objection is | v. 
taken against a name on the Clerk of | 588.— IR. 


the Union’s supplemental! list.—TorisH 
ANDERSON (1888), 


ELECTIONS. 


(dq) Description of Objector. 
i. Address of Objector. 
See, now, Representation Act, 1918, Scheds. 


180. Effect of omission to insert place of abode 
in notice of objection.]/—(1) It is essential to the 
validity of a notice of objection that it should con- 
tain the objector’s place of abode. 

(2) A decision by the revising barrister upon the 
validity of a notice of objection, is not such a 
decision as gives the committee jurisdiction to go 
into the merits of the case.—BEDFoORD (BOROUGH) 
CASE, FLicur’s CASE, (1833), Cockb. & Rowe, 37, 
70; Per. & Kn. 112, 116. 

181. .t—Place of abode of objector not 
necessary to be inserted in the notice of objection. 
—PETERSFIELD CASE, CookKSsON’s CASE (1833), 
Per. & Kn. 46; Cockb. & Rowe, 32. 

182. What is sufficient description—Address in 
list of voters.|—‘‘ Of Poplar Grove, D.,” is a 
sufficient description of the place of abode of an 
objector in a notice of objection, without stating 
where D. is situated.—‘' Qn the register of voters 
for the township of M.”’ is sufficient, although in 
the form given in Parliamentary Voters Registra- 
tion Act, 1843 (c. 18), Sched. A, No. 5, the word 
‘““narish’’ only is used. Semble: the description 
of the place of abode of an objector, given in a 
notice of objection under sect. 7, of above Act, 
will, in all cases, be sufficient, if it be the same as 
that inserted in the list of voters.—LANCASIIIRE 
SOUTHERN DIvISION CASE, GADSBY v. WARBURTON 
(1844), 7 Man. &G.11; Bar. & Arn. 272; Cox & 
Atk. 32; 1 Lut. Reg. Cas. 136; Pig. & R. 773 
8 Scott, N. R. 775; 14L. 3.0. P. 41; 41.7. 0.8. 
136a;8 J.P. 792; 9 Jur. 17; 185 B. BR. 5. 
Annotations :-—Consd. Cheltenham Case, Sheldon », Flatcher 

(1847), 5 C. B. 14. Refd. Gloucestershire Kast Case, 

Pruen v. Cox (1845), Cox & Atk. 94; Knowles r, Brooking 

(1846), 2 C. B. 226; Woollett v. Davis (1847), 4 C. B. 115; 

Thackway v. Pilcher (1866), L. R. 2 C. P. 100; Hall v, 

Jones (1914), 84 L. J. K. B. 973. 

183. .|—A notice of objection, pur- 
suant to Parliamentary Voters Registration Act, 
1843 (c. 18), 8. 17 (a), Sched. (B.), Nos. 10, 11, 
signed by the objector with the addition of his true 
place of abode, is sufficient, notwithstanding it 
differs from that erroneously placed against his 
name in the list of voters.—DARTMOUTH CASE, 
KNOWLES v. BROOKING (1846), 2 C. B. 226; Cox 
& Atk. 118; 1 Lut. Reg. Cas. 461; Bar. & Arn, 
755; Pig. & R. 311; 15L. J.C. P.197; 61. T. 
O. S. 481; 10 Jur. 289; 135 E. R. 931. 











Annotations :-—Folld. New Sarum Case, Wills ». Adey (1846), 
2 C. B. 246. Apld. Melbourne v. Greenfield (1859), 7 
C. B.N.8. 1. Refd. Woollett ». Davis (1847), 4C. B. 115; 


Calver v. Roberts (1871), 1 Hop. & Colt. 616. Mentd. Jones 

v. Jones (1865), L. R. 1 C. P. 140. 

184. -|—Where a person objecting 
to a voter for his county has changed his place of 
abode since the last publication of the register, 
that & not the place of abode put opposite his name 
in the register is the proper place of abode to be 
affixed to the notice of objection —DERBY 
(CouNTY) SOUTHERN DIVISION CASE, MELBOURNE 
v. GREENFIELD (1859), 7 C. B. N.S. 1; K. & G. 
261; 29L.J.C.P.81; 1L. T. 93; 2473. P. 103; 
6 Jur. N.S. 510; 8 W. R. 67; 141 E.R. 713. 


} — e v. J e 865 , L. ° . ; 

A Poll, angen pa ie 18 * i Hop. & Colt: 

616. Refd. Norris v. Pilcher (1868), 33 J. P. 246; R. v. 
Plenty (1869), L. R. 4 Q. B. 346. 

185, —— |—In a notice of objection 

under Parliamentary Voters Registration Act, 

1843 (c. 18), s. 7, the objector should state his 


t. ———-. }}— RENTON v. ROBSON (1863), 
2 Macph. (Ct. of Sess.) 189; 36 Sc. 
Jur. 85.— SCOT. 
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actual place of abode at the time of making the 
objection, & the notice will be bad if he does not, 
though the address given be that upon the list of 
voters.—CALVER v. ROBERTS (1871), 1 Hop. & 
Colt. 616; 25 L. T. 751; 36 J. P. 104; 20 W. R. 


147. 
Annotation ar ae Soper v. Basingstoke (Mayor) (1877), 46 


I. J. Q 

Effect of superfiuity.;——A party, 
whose place of abode was on the list of voters as 
‘‘ Oheltenham ”’ only, served a notice of objection 
in which he described himself as ‘of No. 398, 
High Street, Cheltenham ”’ :—Held: sufficient.— 
GLOUCESTERSHIRE (Hast) CASE, PRUEN v. Cox 
(1845), Bar. & Arn. 514; 2C. B.1; Cox & Atk. 
94; 1 Lut. Reg. Cas. 304; Pig. & R. 214; 15 
L. J.C. P.17; 6L. T. O. S. 129; 9 J. P. 824; 
9 Jur. 994; 135 E. R. 839. 

187. -|—A., on the list of voters for the 
arish of Fisherton Anger, was described in the 
ist as residing in ‘‘ Fisherton Street ’’; in a notice 

of objection he described himself as ‘‘ A., of the 
parish of Fisherton Anger, on the list of voters for 
the said parish of Fisherton Anger’’: there was 
no other person of that name upon the list of 
voters for Fisherton Anger :—Held: the notice 
was sufficient—NeEw Sarum CasEe, WILLS v. 
ADEY (1846), 2 C. B. 246; Bar. & Arn. 782; 
1 Lut. Reg. Cas. 481,n.; 15 L. J. OC. P. 2053; 135 
Ii. R. 939. 

188. .|—In a notice of objection, the place 
of abode of the objector was described as ‘‘ The 
Oaks,”’ without the addition of any parish, town- 
ship or other district, ‘‘ on the register of voters 
for the parish of St. W.”’ In the list of voters for 
the parish of St. W., the objector’s place of abode 
was described as ‘‘ St. W.,”’ & his qualifying pro- 
perty as ‘‘ The Oaks ” :—Held: (1) the description 
was insufficient, & could not be aided by a reference 
to the list of voters, so as to show that the place 
called ‘‘ The Oaks ”’ was in the parish of St. W. ; 
(2) the objection was not removed by the finding 
of the revising barrister that the place referred to 
was in fact in the parish of St. W.—WOoOLLETT v. 
Davis (1847), 4 C. B. 1153; 1 Lut. Reg. Cas. 607 ; 
8 L. T. O. S. 470; 11 Jur. 477; 136 E. R. 446; 
sub nom. WOLLETT v. DAVIS, 16 L. J. C. P. 185. 
Annotations :—As to (1) Consd. Melbourne v. Greenfield 


(1859), K. & G. 261. Apld. Norris v. Pilcher (1868), L. R. 
4.0. P 47T. L. R. 111 


-C. P, 417; Humphrey »v. Karle pagel t 
Refd. Cheltenham Case, Sheldon v. F 
C. 8. 14: Wiltshire (South) Case, Lambert v. St. Thomas, 
New Sarum Oversecrs (1852), 12 ©. B. 642; York Connty) 
North Riding Case, Trotter ». Walker, Aylan’s Case (1862), 
13 C. B. N. 8. 30; Jones v. Pritchard (1868), 17 W. KR. 
175; Adame v. Bostock (1881), 51 L. J. Q. B. 175; 
Hall v. Jones & Greaves (1914), 112 L. T. 693. 
189. Matter of fact or law.]— (1) In a 
notice of objection, under Parliamentary Voters 
Registration Act, 1843 (c. 18), s. 17, Sched. (B.), 
No. 11, to a party’s right to be registered for the 
borough of C., the objector described himself thus : 
—‘' J. F., of & Sherborne Street, on the list of 
voters for the parish of C.” :—Held: sufficient. 
(2) Whether or not the description is sufficient, 
may either be matter of Jaw or matter of fact, 
according to the circumstances of each particular 
case.—-OHELTENHAM (BOROUGH) CASE, SHELDON 
v. FLATCHER (1847), 5 C. B. 14; 2 Lut. Reg. Cas. 
11; 17L.J.0.P. 34; 10L. T. O.S. 186; 12 J.P. 
_ 11 Jur. 949; 186 E. R. 777. 
Annotations :—-.4s to (1) Folld. Norris v. Pilcher (1868), 
R. 4C. P. 417; Hicks v. Stokes, [1893] 1 Q. B. 124. 











Coit, 616, 

190. Matter of fact— Objector with two 
bona fide places of abode.]—(1) The objector must 
state, in the notice of objection to be given to 

J.—VOL. xx. 





atcher (1847), 5 | 
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parties objected to, his ‘‘ true place of abode ”’ 
at the time of signing the notice, pursuant to 
Parliamentary Voters Registration Act, 1843 
(c. 18), s. 7, Sched. 5. 

(2) Where the objector has bond fide two places 
of abode, he may state either. 

(3) The question as to what or which is the 
objector’s ‘‘ true place of abode’ is rather one of 
fact than of law, & depends on the particular 
circumstances of each case.—-DEVONPORT CASE, 
CURTIS v. BLIGHT (1861), 11 0. B. N. S. 95; 142 
EK. R. 730; sub nom. Courtis v. Buicut, K. & G 
475; 31L J.C. P. 48; 5 LL. T. 4503; 25 J. Vv. 
791; 8 Jur. N.S. 619; 10 W. R. 172. 
qn aeon :—As to (1) Refd. Norris v. Pilcher (1868), 33 

191. ——-.]—- It is a question of fact for 
the revising barrister, whether the description of 
the place of abode of the objector in a notice of 
objection, is sufficient. Where the description 
is such that a Ictter so addressed would reach the 
objector by post, & the person objected to could 
easily find him by inquiry on going to the place 
stated, it is sufficient.—THACKWAY v. PILCHER 
(1866), L. R. 2 C. P. 100; Hop. & Ph. 378; 36 
L. J. CO. P. 73; 15 L. T. 443; 31 J. P. 118; 
15 W. R. 223. 


Annotations :-—Refd. Jones r. Pritchard (1868), 17 W. R. 
175; Calver v. Roberts (1871), 1 Hop. & Colt. 616. 
the 


192. -|—The_ sufficiency of 
description of an objector’s place of abode in a 
notice of objection to a county voter, is a question 
of fact for the revising barrister, to be decided 
after hearing evidence if necessary.—JONES v. 
PRITCHARD (1868), L. R. 4 C. P. 414; 1 Hop. & 
Colt. 91; 38 L. J. OC. P. 67; 19 L. T. 563; 33 
J.P. 118; 17 W. R. 175. 

Annotation :—Refd. Humphrey v. Earle (1887), 4 T. L. R. 111. 

193. ——-.|—-A notice of objection was signed : 
‘‘ }’, N., place of abode as described on the register, 
22, Southampton Street, Bloomsbury, London, 
W.C.; present place of abode, 110, Guildford 
Street, Mussell Street, W.C.’’ There is only one 
Guildford Street in the Western Central postal 
district of London, & the objector lived there, but 
there is no Russell Street near it :—Held: 
‘* London ”’ might be supplied in the second address 
from the preceding one, & ‘* Russell Street ’’ 
rejected as surplusage, & the notice was therefore 
sufficient.—-NORRIS v. PILCHER (1868), L. R. 4 
C. P. 417; 1 Hop. & Colt. 173; 38 L. J. O. P. 
69; 19 L. T. 563; 33 J. P. 246; 17 W. BR. 225. 
Annotation :—Mentd. Noseworthy v. Buckland-in-the-Moor 

(1873), L. R. 9, C. P. 233. 

194, ——.]—A notice of objection to a county 
vote was signed ‘‘G. C., of Churchyard, on the 
list of parliamentary voters for the parish of 
Petersfield ’? :—Held: the place of abode of the 
objector was insufficiently described under Regis- 
tration Act, 1885 (c. 15), s. 18, Sched. 2, Form I., 
No. 2.—HUMPHREY v. EARLE (1887), 20 Q. B. D. 
294; 57L. J. Q. B. 124; 58 L. T. 403; 52 J. P. 
5618; 36 W. R. 510; 47. L. R. 111; Fox & S. 
Reg. 39, D. C. 

Annotations :—Distd. Hicks v. Hig ete 1 Q. B. 124. 

Consd. Halle. Jones (1914), 84 L. J. K. B. 973. 

195. .]— Notices of objection to certain 
county voters were signed by ‘‘ J. B., of B. Terrace, 
on the register of electors for the township of 
Bodmin borough.’ The revising barrister found 
as a fact that no one had been misled or incon- 
venienced by reason of the notices omitting to 
state the name of the town in which the terrace 
was situate :—Held: the place of abode of the 
objector was sufficiently described under Registra- 
tion Order, 1889, Forms 5 (a), (b).—Hicks v. 
SToKEs, [1893] 1 Q. B. 124; 57 J. P. 678; 41 














34 
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W. RR. 123; 9 T. L. R. 58; Fox & S. Reg. 308; 
5 R. 96, D. C. 
er oe. 68 L. J. Q. B. 


Annotations :—Refd. Prescott 

792 Hall o. Jones (1914), Be 7. J. 

196. }—(1) A notice of objection to the 
name of a person being retained on a list of electors 
for a parish is not invalid by reason of the omission 
of the este from the statement of the objector’s 

‘es of abode, if it can reasonably be inferred that 
he place of abode stated is within the parish. 

(2) Where a parliamentary borough is divided 
into two divisions, it is not necessary for an objector 
to state, in his notice of objection, for which of the 
two divisions he is registered as an elector. The 
only requirement is that he should state that he 
is on the list of electors for the parish.—HALL v. 
JoNnEs (1914), 84 L. J. K. B. 973; 112 L. T. 693; 

1T. L. R. 125; 13 L. G. R. 622, D. C. 





ii. Qualification of Objector. 
ne now, Representation Act, 1918, Sched. I., 
r. 12. 
197. Must specify list on which objector’s 
name appears—Description of qualification must 
follow register.|—-The description of the objector's 
qualification must follow closely that upon the 
register. When, therefore, the notice of objection 
described the objector as a voter in a parish of a 
borough, whereas in fact he was on the freemen’s 
list for the same parish, the notice held bad.— 
BRISTOL Orry CASE, TUDBALL v. BRISTOL TOWN 
CLERK (1843), 5 Man. & G. 5; Bar. & Arn. 8; 
Oox & Atk. 3; 1 Lut. Reg. Cas. 7; Pig. & R. 14; 
7 Scott, N. R. "486 ; 13 L. J. C. P. 49; 2L.T. O. s. 
150; 7 J.P. 757; 7 Jur. 1041; 134 EE. R. 458. 
‘Annotations —Distd. City of London Case, Wansey v. 
Perkins, Quigley’s Case 11845), Bar. & Arn. 386 ; oe 
v. Hitchmough (1862), 13 C. B. N. 8. 
Folld. Bright v. Dovenish (1866), L. R.2C. Y. 102,” Refi: 
1 1 Lut. Reg. Cas. 517; Moon 
868), 19 L. T. 452. 


-]—In a notice of objection to a 
borough voter, the objector was described as ‘‘ on 
the list of voters for the parish of P.,’’ his name 
was not on the list of occupiers for that parish, but 
it was on the list of freemen, & in that list he was 
described as residing in the parish of P. :—Held: 

the notice was bad.— BRIGHT v. DEVENISH (1866), 
L. R. 2 C. P. 102; Hop. & Ph. 373; 36L. J. 0. P. 
71; 15 L. T. 471 ; 31 J. P. 214; 12 Jur. N.S. 


1019 ; 15 W. R. 225, 
‘Annotation ‘—Refd. Moon v. Andrew (1868), 19 L. T. 452. 


199. .}— The notice of objection to a 
borough vote should state on which of the lists 
of voters, where there is a list of freemen, the 
objector happens to be; & a notice, therefore, 
signed by a person on the freemen’s list in a 
borough, describing himself as R.F. ‘‘ on the list 
of voters for the berough of L. ” ;—Held: bad. 

The defect in such a notice is not an ‘‘ inaccurate 
description,” & aided by sect. 101 of Parlia- 
mentary Voters Registration Act, 1843 (c. 18).— 
LANCASTER (BOROUGH) OASE, EIDSFORTH v. 
FarRRR (1846), 4 C. B. 9; 8 L. T. O. S. 121; 
186 EH. R. 403; sub nom. EDSWORTH v. FARRER, 
1 Lut. Reg. Cas. 517; 10 J. P. 823; sub nom. 
FARRER v. EDSWORTH, 16 L. J. C. P. 182; 10 


pie ae -—Expld. & Distd. Samuel 
mice . & G. 522. Apld. Wo pare Oliac dice set} 0 
D. 297. Refd. R. v. Coward (1851), 16 Q. B 
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ing agers @ notice 
em aticoie served on a vote 


ELECTIONS. 


oan ber v. St. Thomas, New Sarum Overseers (1862), 23 12 


B. 642; we Ave R. v. Grego 1853 

ee York (Co County) Mort rth Riding Case rotter ¥. 
alker, A Aylan’s Case (1862), 13 C. g. 80; Allen 
WwW n Town Clerk (1870), 39 L. fo P, 113. 


v. 
200. 1 Resp., claiming a vote for the 
city of C., received a notice of objection from appit.. 
who described himself therein as ‘‘on the | 
freemen for the city of 0.” It appeared Hat 
besides the list of freemen for the city entitled to 
vote for members of parliament, there was a list 
called the freemen’s roll, kept for municipal pur- 
poses :—Hrld: the revising barrister was right 
in deciding that the notice was sufficient, under 
Parliamentary Voters Registration Act, 1843 
(c. 18), 5. 17, as affirming that the objector was on 
the list of freemen entitled to vote.—CARLISLE 
Crry OASE, FEDDON v. SAWYERS (1852), 12 C. B. 
680; 2 Lut. Reg. Cas. 246; 22 L. J. O. P. 15; 
20 L. T. O. 8. 127; 17 J. P. 73 17 Jur. 141; 


138 E. R. ak A 
Annotations :—Re ett v. Lewis ee K. & G1; 


Melbourne t. Ret Blt 1858), K. & G 

201. Two lists for one parish, j-A notice 
of objection to a borough voter, in the form pre- 
scribed by Sched. B. No. 11, to Parliamentary 
Voters Kegistration Act, 1813 (c. 18), described 
the objector as being ‘‘ on the list of voters for the 
parish of St. Paul.” It appeared that there were 
two lists made out for the parish of St. Paul, viz. 
the £10 or new qualification list & the reserved 
right list. The revising barrister decided that 
the description of the objector was insufficient, 
for not stating on which of the two lists his name 
appeared. The ct. reversed his decision.—BED- 
FORD (BoRovuGH) CASE, SAMUEL v. HITCHMOUGH 
(1862),13 0. B.N.S.3; K. & G. 522; 1 New Rep. 
98; 32 L. J. 0. P. 55; 7. T. 360 ; 273. P. 630 ; 
9 Jur. N.S. 414; 11 W.R. 99; 143 EK. RB. 1. 
Annotations -—Distd. Ki pr oe Os Crowther v. 


Bradney (1863), 15 C. 636 fd. Yor 
on orth Kiding Case, Badewisk : v. TeOvDR (1862), 1 N aw Rep. 


202. Several lists for one borough.] — 
Where there are two lists of voters for a borough, 
the notice of objection should distinctly state on 
which the objector’s name appears. The parish 
of K. consists of the borough of K., the foreign of 
K., & the hamlet of L. M., which latter is not within 
the parliamentary borough, for each of which, 
separate overseers are appointed & separate rates 
made. Two lists of persons entitled to vote in K. 
are made out, one, of persons so entitled in respect 
of property occupied within the borough of K. ; 
the other, of persons so entitled in respect of 
property occupied within the foreign of the parish 
of K.; the former is signed by the overseers of the 
borough, the latter by the overseers of the foreign : 
—Hel a notice of objection signed “ G. B., on 
the list of persons entitled to vote in the election 
of members for the borough of K., in respect of 
property occupied within the parish of K.,”’ was 
insufficient.—KIDDERMINSTER CASE, OROWTHER 
v. BRADNEY (1863), 15 O. B. N. S. 686; Hop. & 
Ph. 63; 3 New Rep. 129; 33 L. J. 0. P. 710; 
9L. T. 444; 28 J. 218; 12 W. R. 176: 1438 
E. R. 895. 

Annotations :—Refd. Aldridge v. Medwin (1868), L. R. ¢ 

C. P. 464; Allen v. ‘Geddes (1870), L. R. 5 C, P. 291. 

203. —— Fn borough of D. consists 
of the parish of Stoke Damerel &- the parish or 
township of East Stonehouse. Each of these 
parishes has distinct churchwardens & overseers, 
& distinct places of worship ; & separate list of 


to which such voter belonged: :—Held : 
the notice of objection bad.— 
KENNY v. KSNEALY, rig9s) 21. R. 














omitted 
a. Must ehesty voter’s polling dis- to state the particular polling district 6544.—IR. 
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voters are stuck up at the several places of worship 
by the respective churchwardens & overseers 
of each parish or township :—Held: the objector 
sufficiently described himself in his notice of 
objection by stating that he was “ on the list of 
voters for the borough of D. & township of East 
Stonehouse.’’—-DEVONrPORT OASE, ORAM v. COLE 
(1864), 18 O. B. N. S.1; Hop. & Ph. 87; 5 New 
Rep. 88; 34L.J.0.P.52; 11 L. T. 451; 29 J.P. 
108; 18 W. BR. 268; 144 EB. R. 3393 sub nom. 
Oram v. COLE, 10 Jur. N. S. 1206. 

204. ———- ——.|—-The borough of W. consists 
of three townships, one being W., each having a 
separate overseer, & a separate list of voters, the 
register being composed of the three lists. A 
notice of objection was signed ‘‘S. D.’’ on the list 
of voters for G. street in the borough of W. The 
revising barrister found that there was only one 
G. street in the borough, & that it was wholly in 
the township of W.; & that the description of 
the abode given would be commonly understood 
in the borough as designating the list for the town- 
ship of W.:—Held: the notice was sufficient.— 
ALLEN v. GEDDES (1870), L. R. 5 C. P. 291; 1 
Hop. & Colt. 413 ; sub nom. ALLEN v. WARRINGTON 
Town CLERK, 39 L. J. C. P. 113; 22 L. T. 169; 
384 J.P. 151; 18 W. R. 317. 

205. ——.]—By sect. 22 of Registration 
Act, 1868 (c. 58), ‘‘ where any parish in a county, 
city, or borough forms part of more than one polling 
district, the part of such parish situate in each 
polling district shall be deemed to be a separate 
parish for the purpose of the revision of voters & 
the lists & register of voters.’? The township of 
S. was separated into two polling districts, & the 
overseers prepared separate lists for each district 
under the above sect. In a notice of objection, 
sent to a county voter, the objector described him- 
self as ‘‘ on the register of voters for the township 
of S.’? :—Held: the notice was sufficient, & need 
not specify on which of the two lists his name 
appeared.—CHORLTON v. TONGE (1871), L. R. 7 
OC. P. 178; 1 Hop. & Colt. 632; 41 L. J. O. P. 
33; 26L. T. 25; 36 J. P. 391; 20 W. R. 338. 
Annotation :—Consd. Hall v. Jones (1914), 84 L. J. K. B. 


206. .|—The parliamentary borough 
of L. consists, first, of the municipal borough which 
is part of the parish of L. ; secondly, of so much of 
the parish of L. as is not within the municipal 
borough; &, thirdly, of the parish of St. C. Hach 
of these places has separate parochial officers & 
rates, & for the purpose of distinction the first 
is known as ‘‘ the borough of L.,’? & the second 
is known as “the parish of L.’’ In a notice of 
objection to a person on the list of parliamentary 
voters for the borough, & given under Parlia- 
mentary & Municipal Registration Act, 1878 (c. 26), 
the objector was described as being ‘‘ on the list 
of parliamentary voters for the parish of the 
borough of L., Div. 1’? :—Held: such notice of 
objection was sufficient, as the borough of L. was 
&@ parish as defined by sect. 4 of above Act, & the 
notice followed the words of the Form (I.) No. 2 
in the Sched. to such Act.—SARGENT v. RoppD 
(1879), Colt. 14; 49L. J. Q. B. 195; 44 J. P. 299. 
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_ 207. -|—A notice of objection was 
signed ‘‘ H. J., of 36, New King street, on the list 
of voters for the parish of W.’’ There are two 
lists of parliamentary voters for the parish of W., 
viz., list No. 1, Div. 1, being the list of persons 
entitled under Representation Act, 1832, or by 
sect. 3 of Representation Act, 1867, & list No. 3, 
being the list of lod gers under Parliamentary & 
Municipal Registration Act, 1878 (c. 26), 8s. 22. 
There are also two lists of burgesses for the parish 
of W. Thename of H. J. was on the parliamentary 
list, No. 1, Div. 1. The revising barrister held the 
notice to be invalid for omitting to state that the 
objector was on the ‘‘ parliament ” list, & also 
for omitting to define on which of the several lists 
his name appeared; & that he had no power to 
amend :—Held: the objector was not bound to 
state upon which of the several lists his name 
appeared ; but that it was enough if he followed 
the words of the note appended to Form (I.), 
No. 2, in Sched. to Parliamentary & Municipal 
Registration Act, 1878 (c. 26). Semble: the 
omission to state that the objector was on one of 
the ‘‘ parliamentary ” lists was fatal, but was a 
mistake which the revising barrister had power 
to amend, & ought to have amended under sect. 28, 
(2).—J AMES v. HOWARTH (1879), 5 OC. P. D. 225; 
Colt. 87; 49 L. J. Q. B. 169; 44 J. P. 554; 28 
be R. 923. 








nnotations :—Consd. Adams v. Bostock (1881), 8 9. B. D. 
259. Refd. Bollon v. Southall (1884), 54 L. J. Q. B. 589. 


208. ——— J|—A notice of objection was 
signed: ‘‘ R. B. on the list of parliamentary voters 
for the parliamentary borough of B. & C.’”? The 
borough of B. & C. consists of two divisions, those 
of B. & C., & contains two parishes, those of St. 
Mary, B. & C. The B. division is wholly in the 
parish of St. Mary, B., the O. division is partly in 
that eal & partly in that of O. The name of 
the objector was in the list of occupiers for the 
parish of O. in the C. division :—Held: the notice 
was insufficient, as it did not state the parish on the 
list of voters for which the objector’s name was to 
be found.—Woop v. CHANDLER (1887), 20 Q. B. D. 
297; 57 L. J. Q. B. 126; 52 J. P. 520; 36 W. R. 
522; Fox & S. Reg. 61; sub nom. BATTERSEA & 
alacant BOROUGH, CLAPHAM ParisH, 4 T. L. R. 
Annotations :—Refd. Smith v. Chandler (1888), 22 rf B. D. 

208; Prescott v. Lee (1898), 1 Smith, Reg. Cas. 197. 

-}— HALL v. JONES, No. 196, 











(e) Posting and Address of Objection. 


See, now, Representation Act, 1918, Sched. I., 
rr. 12, 13, 34. 

210. Delivery by post on Sunday.]—(1) A 
notice of objection sent by post, is not void because 
delivered in the ordinary course of post on a 
Sunday. . 

(2) Where resp. does not appear, the ct. will 
not give judgment for applt., without the pro- 
duction of an affidavit, stating that ten dave 
notice has been given to resp. of applt.’s intention 
to prosecute the appeal.— ROCHESTER CASE, 
CoLVILL v. Lewis (1846), 2 0. B. 60; Bar. & Arn. 


of evidence to the contrary, such proof 
was sufficient.—Re Simmons & DALTON 
(1886), 12 O. R. 505.—OAN. 


Cc. —-—— —— Sufficient if nosted 
& 49 40, enter- | revising ofticer of July 12 following, & | in time.}—Notice of objection was 
tain the application of 8. to have the | the certificate o tration was | add to each of a number of 
name of D. struck off the voters’ list, | produced, altho the witnesses had | persons to the townland in which he 
on the ground that the notice to D. | not distinct individual knowledge of the | resided, & was posted on Aug. 19, 
was not proved. Although no copy particular notice to D., & that such | at D., from which town the notice 
of the notice to D. was kept, & no notice | evidence had been ere ore the | would in o course have reached 
to produce the original was served, | revising officer —Held: inthe absence | the local post-office at mid-day on 


D2 
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608; Cox & Atk. 187; 135 E. R. 863; sub nom. 
COLVILLE v. ROCHESTER TOWN CLERK, 1 Lut. Reg. 
Cas. 380,n.; 15 L J.C P. 72, n. 


Annotation :—As to (1) Refd. Lancashire, Southern Divsion, 
Rawlins v. West Derby Overseers (1846), 2 C. B, 72. 


211. Delivery to assistant overseer. — An 
assistant overseer, who is appointed, in general 
terms, under Poor Relief Act, 1819 (c. 12), s. 7, 
is an ‘ overseer ’’ within Parliamentary Voters 
Registration Act, 1843 (c. 18), s. 17; & service of 
a notice of objection upon such assistant overscer, 
is good service.— HARWICH CASE, POINTS v. 
ATTWOOD (1848), 6 C. B. 38; 2 Lut. Reg. Cas. 117 ; 
18 L.J.0.P.19; 13 J P. 38; 18 Jur. 83; 136 
E R. 1165. 


Annotations :—Refd. Taunton Case, Haker v. Locke (1864), 
18 Cc. B. N. 8. 52; Baker »v. Wicks, [1904] 1 K. B. 743. 


212. Notice to overseers — Receipt by due date 
~——-Immaterial whether prescribed form followed.]— 
A notice of objection to a county vote was 
addressed ‘‘ to the overseers of the parish or town- 
ship of B.,’”’ without adding the county, as required 
by Parliamentary Voters Registration Act, 1843 
red 18), 8.101. The notice, however, having been 
found to have reached the hands of the overscers 
before Aug. 25 :—Held: the notice & service were 
sufficient.-K ENT, WESTERN DIVISION, JONES v. 
Innovus (1855), 17 C. B. 290; K. & G. 213 25 
L. J.C. P. 78; 19 J. P. 7913 1 Jur. N.S. 1112; 
4 W. R. 84; 139 E. R. 1083. 

218. ——.]—Notices of objection 
to a voter for the city of Westminster were sent to 
the overseers, by post, inclosed in one envclope, 
addressed ‘‘to the overseers of the parish of St. 
Anne, in the city of Westminster,” pursuant to 
sect. 101, of Parliamentary Voters Registration 
Act, 1843 (c. 18), & were duly received & published 
by them :—Held: this was a sufficient service 
& the objector was not bound to show that he had 
complied with all the requirements as to posting 
in sect. 100 of above Act. Qu.: whether the 
provisions of sect. 100 as to service of notices by 
post, apply to notices to overscers.— WESTMINSTER 
CASE, SMITH v. HUGGETT (1861), 11 C. B. N.S. 55 
K. & G. 434; 31 L. J.C. P. 38; 5 L. T. 425 
25 J. P. T7143 8 Jur. N. S. 617; 10 W. R. 131 
142 BE. R. 714. 

214. S. P. MIDDLESEX CASE, SMITH v. JAMES 
(1861), 11 C0. B. N. S. 62: K. & G. 434, 448; 31 
L. J.C. P. 38 ; 5 L. T. 425; 25 J.P. 774; 8 Jur. 
N.S. 617; 10 W. R. 131; 142 E. R. 717; sub 
nom. JAMES v. SMITH, SMrri vw JAMES, 25 J. P, 174. 

215. ——— Presumed from action thereon 
by overseers.]—A notice of objection to a county | 
vote was addressed ‘“‘ to the overseers of the parish 


— ee 














Aug. 20, & would have remained there 
till i” called for. At the revision a 
ake agen cop Py of the notice in each case 

produced to prove service, but no 
otha’ evidence of service was given or 
tendered : a play (8 _ notices had been 
dul served. ~—A v. SUCHANAN 
(188s), 18 L. R. Ir. 992. —IR 
GAN 2. 


-—— ——,}_-Doo 
cotannoun (1886), 20 L. R. Ir. 361.— 


Regist 
insufficient. }—An Cicer oor: 

Lafhsrgi to serve a notice of objec ion 

ms putting the poue under the door 








B,’”’ 


struck out. 
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Peer 


address shoul 


(1890), 28 Ls F R. Ir, 251.—IR. 
f. 





| 8 
yA 
name appeared in the Town Clerk’s 
as in _ respect of two addresses 
”? & “ It was proved that the 
aatue of his qualification was correctly 
described at 7 A.,’’ but his name was 
In the case of “ B.,” the 
gic ag of poeeuon was addressed to 
pe other than ‘A. ei 
& it was not proved that the voter had 
received the objection :—Held: as 
no objection was sent to or received 
at ‘‘ B.” no objection in respect of that 
have been entertained. 
—TRAVERS v. MAHON (1909), 44.1. L. T. 


TELECTIONS. 


or township of B.,’’ without adding the county, 
as required by Parliamentary Voters Registration 
Act, 1848 (c. 18), s. 101. The overseers having 
acted upon the notice, although it did not appear 
when it reached their hands :—H eld : the notice & 
service were sufficient ; for, that, in the absence of 
any finding to the contrar » the “ot. would assume 
that the oversecrs had done their duty. Qu.: 

whether an informality in the notice, or the service 
thereof, can be waived by the overseers.—KENT, 
WESTERN DIVISION, GODSELL INNous ‘grey 
17 C. B. 295; 25 L. J. C. P. 19 J. P. 791; 
1 Jur. N. S. 1112 ; 139 KH. Re hse ; sub eat 


GOODSELL v. INNONS, K.&G 24; 4 W.R. 85. 
Annotation :-—Refd. meat oa Caso, Hannaford v. White- 
way (1856), 1 C. B. N 


216. Notice to ctalmant — Address need not 
include parish.]—A notice of objection to a county 
vote was sent by post, addressed to the voter at 
his place of abode as described in the list of 
voters :—Held: (1) sufficient; (2) it was neither 
necessary nor proper to add the name of the parish 
or township contained in the heading of the list.— 
YORK (Country), WEST RIDING CASE, FLINT v. 
SHARP (1855), 17 C. B. 281; K. & G. 13; 25 
L. J.C. P. 36; 26 L. T. O. 8S. 90; 19 J. P. 760; 
1 Jur. N.S.1141; 4W.R. 24; 139 EB. R. 1079. 

217. Surplus words in address rejected.]— 
In the list of voters for the city of Rochester, in 
the county of Kent, in respect of property occupied 
within the parish of Frindsbury, the place of abode 
of a voter, J. A., was given as ‘‘ Canal Road, 
Frindsbury.’’ <A notice of objection was sent by 
ae under sect. 100 of Parliamentary Voters 

egistration Act, 1843 (c. 18), addressed, ‘‘ Mr. 
J.A., Canal Road, Frindsbury, Rochester, Kent ee 
—Held: the addition of “ Rochester, Kent,’’ did 
not render the service of the notice bad.—CoTron 
v. PRALL, AKENHEAD’S CASE (1866), L. R. 2 C. 





ons Tan & Dh QAR, QRT TM D ars TR | or 
jae ; 81 J. P.185; 12 Jur. N.S. 1018; 15 W. R. 
218. — Received by post office out of 


business hours.|—A notice of objection sent by 
po ost, pursuant to sect. 100 of Parliamentary Voters 

egistration Act, 1843 (c. 18), is not vitiated by 
the fact of the postmaster having received it out 
of usual hours of business prescribed by the 
postmaster-general.—ASHBURTON CASE, HANNA- 
FORD v. WHITEWAY (1856), 1 C. B. N.S. 538; K. & 
G. 61; 261. J. C. P. 75; 28 L. T. O. S. 148; 
a of se ; 3 Jur. N.S. 673; 5 W. BR. 75; 140 


Annotations :-—Refd Gumonen Case, Davies v. Ho 


(1857). 3C. C.B.N. S.376. Mentd. Collier v. King (186! eri 
219. “o. P. ASHBURTON a eae & 
| WOOLLAND v. WHITEWAY (1856), 1 CO. B. N. S. 





sufficient. —HALDANE v. NICHOL (1863)» 
voter’s 24 Mac acpi (Ct. of Sess.) 174; 36 Sc. Jur. 
ie Delivery to clerk.}—The notice 
to the revising officer was left with his 
clerk at his office during the absence 
from town of the revising officer. On 
the samo day he was told what had been 
done, & that if he did not consiaer that 
sufficient the notice would be procured 
again & served on him personally, but 
he said what was done was sufficient :— 
Held: service on the clerk was a 
sufficient ** depositing with *’ the revis- 
officer & the conduct of the revising 
ted to an adoption of the 


ch was described in officer amoun 
Fr teens the ot lace of abode of the | 28.—IR. action of the olerk, & was equivalent 
voter. The objector knew that the —— —— ——,}—-A notice of eat ne service if such were 
voter did not reside there: he knew | objection was sent b post addressed ot ter te.—Re Stumons & 
where he resided ; & he knew — was to the voter at at the place as > as tenant of Daizon (1 ee 12 eee R. 505.—CAN. 
ro of the vo ie reg e | whic e was po letesed was A notice 
pe : the notice had not | proved that the voter had gone to laint, wen et list to names, ens 


been duly served.—MAGRE v. MORTIMER | Australia :—Held : 


com ts) 
the notice was coniplal by the clerk through the mail 
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62; 26 L. J. C. BP. 75, 77; 3 Jur. N. S. 673, 674 ; 
140 H. R. 25. 


Sect. 2.—THE REGISTRATION OFFICER. 
SUB-sECT. 1.—POWERS AND DUTIES. 

See, now, Representation Act, 1918, ss. 12, 13, 
Sched. I., r. 23. 

220. To expunge vote—- Where no objection 
made — Qualification prim& facie good.) —The 
qualification of a county voter was stated in the 
list to be ‘‘ freehold share in Fulham bridge.’ 
His vote was not objected to, but the revising 
barrister expunged his name, on the ground that 
this ct. in a previous case had decided that the 
sharcholders in Fulham Bridge had no qualifi- 
cation :—Held: the qualification being good on 
the face of it, the revising barrister had nu power 
to expunge the name unless it was properly 
objected to.—SmiTH v. JAMES (1865), L. R. 1 C. P. 
1388; Hop. & Ph. 317; Lar. & Ruth. 338; 13 
L. T. 469; 29 J. P. 824; 12 Jur. N. S. 125; 
14 W. R. 201. 

221. ———- ——— Where legal incapacity—Peer.] 
nal (HARL) v. MADRESFIELD, No. 29, 
ante. 

222, ——- ———- .|—The revising barrister is 
required by Parliamentary & Municipal Reyistration 
Act, 1878 (c. 26), 8. 28, sub-sect. 7, to expunge the 
name of every person, whether objected to or not, 
where it is proved before him that such person was 
on the last day of July then next preceding, in- 
capacitated by any law or statute from voting at 
an election for the parliamentary borough, or an 
election for the municipal borough, as the case 
may be, to which the list relates:—Held: the 
“incapacity ’’ here referred to means such in- 
Capacities as those mentioned in Petersfield Case, 
Stowe v. Jolliffe (No. 248, post), not a mere tem- 
porary disqualification by reason of the receipt 
of parochial relief during the qualifying period : 
consequently, in aosence of a notice of objection, 
the revising barrister was not bound to expunge 
the name of a person who had been in the receipt 
of such relief.—HaywarpD v. Scott (1879), 5 
C. P. D. 231; Colt. 76; 49 L. J. Q. B. 1673 41 
L. T.476; 44]. P.122; 28 W. BR. 988. 


Annotations :—Distd. Doulon v. Halse (1886), 18 Q. B. D. 
aan Refd. Londonderry City Case (1886), 4 O’M. & H. 


Of naval or military voters.|—Sce Repre- 
sentation of the People Order, r. 8 (c); 13a. 

228. Not to require proof of due notice of 
claim—Where claim on list.|—GLAMORGAN CASE, 
DAviss v. Hopkins, No. 145; ante. 

_ 224, -|—Where the name of a person 
inserted in the list of claimants for a county is 

















ae ~ —_ —_ 


by registered 1 : 
He lit 13 etter, in due timo 


R. Ss. C. 


- Voters’ Lists Act, nserted 
1897, c. 7, 8. 17 (1), had been complied | BRUCK (1868), 7 Macph. (Ct. of Sess.) 
With.—Re Mapoco VorTers’ Lists, 2 | 287; 41 Se. Jur. 172.—SCOT. 


E. R. 165.—CAN. 7 





PART V. SECT. 2, SUB-SECT. 1. tied dr. 274.—IR 
tp he ed of Bi stonbent ag OR ial [> oO) eee 
lace aimant’s abode.}—The 3 j 
list may be amended, by inserting tho (1886), 20 L. H. Ir. 


true Dlace of abode of the claimant.— 
TUTHILL’S OASE (1857), 7 1. C. L. R. 
388.—IJR, 

Mm. ——— ——.}—NAGLE «. CAMP- 
Tee [L896] 21. R. 326; 301. L. T. 


no ——— ———~.J—Held: a sheriff 

OF a orate pend the pecister’ at 

8 ro 

voters by pitartiee d for the name of 
eo 


One street the nam another adjacent 


5. 
NAN 


word 


arallel street, the former having been 
per tincuriam.—STEWART v. 


— WILSON v. BUCHANAN 


qa. ——— ——.. + -K ILBARRY v. MAHON 
(1909), 44 I. L. Tr. 36.—IR. 

Yr ——— ~——--—.J]—Torrinae v. M‘Evoy 
(1911), 46 3. L. T. 157.—IR. 

—— —-—,]—DOHERTY v. BUCHA- 
(1912), 47 I. L. T. 191.—IR. 

t. a ——.,J— Held : 
not entitled to alter an entry in the 
register of voters by substituting the 

“‘joint-proprietor ’? for ‘* pro- 
priotor.”"—VEITCH v. YOuNU (1870), 
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objected to, the revising barrister has only to 
consider whether the claimant is entitled to be on 
the list in respect of his qualification described on 
such list ; he is not to require proof of due notice 
of the claim, for that is a matter between the 
claimant and the overseers.—LEONARD v, ALLO- 
WAYs (1878), 2 Hop. & Colt. 411; 48 L. J. Q. B. 
1; 40L.T.197; 43 J. P. 255. 

saree :—Consd. Bennett v, Atkins (1878), 2 Hop. & 

Consideration of claims.]|—Sec Sub-sect. 2, post. 

225. Not to hear other objection than that of 
which notice given.|—The nature of the interest 
of a county voter was described in the third column 
of the register as ‘‘ freehold land,’’ & the description 
of his qualification in the fourth column was 
“Plots 166,” etc. (specifying fifteen numbers) 
“'V. Estate.”’ The voter having parted with all 
the plots specified, except one, which was freehold 
land of sufficient qualifying value, notice of 
objection grounded on the third column, & relating 
to the voter’s interest, was given, & objection 
taken before the revising barrister that the qualifi- 
cation was misdescribed. He, so deciding, ex- 
punged the voter’s name:—Held: (1) the 
barrister ought not to have entertained any other 
objection than the one of which notice was duly 
given; (2) as the identity of the property was not 
changed by the diminution of it, he had power to 
amend, & should, under the circumstances, have 
amended the description in the fourth column by 
striking out the numbers of the plots which the 
voter had ceased to own.—SMITH v. WOOLSTON 
(1878), 4 C. P. D. 73; 2 Hop. & Colt. 421; 48 
L. J. Q. B. 84; 40 L. T. 198; 43 J. P. 160; 27 
W. R. 535. 

Consideration of objections.|—Sce Sub-sect. 3, 
post. 


SUB-SECT. 2.—CONSIDERATION OF CLAIMS. 


See, now, Representation Act, 1918, Sched. I., 
rr. 21, 22, 39, 40. 

226. Jurisdiction to consider claim—Declara- 
tion of misdescription delivered out of time.|—A 
declaration by a person entered on a list of voters 
as to a misdescription in such list cannot be 
received as evidence by a revising barrister, unless 
it has been sent within the statutory time to the 
town clerk or clerk of the peace.—DAKING v. 
FRASER (1885), 16 Q. B. D. 252; Colt. 455; 
55 L. J.Q.B.11; 34 W. RK. 366; 2 T. L. RB. 35. 

227. Claim delivered out of time.j— 
Where the notice of a claim to be placed on the old 
lodgers’ list has not been sent in to the overseers 
on or before the date prescribed by Municipal & 
Parliamentary Registration Act, 1878 (c. 26), 





9 pic (Ct. of Sess.) 28; 43 Sc. Jur. 
3.—S OT. 


a. No to amend objections.] 
—~Qbjections which are not sufficiently 


No powcr to alter qualifica- epecric as to the residenco of the person 
LLEN tv. PATTERSON (1885), | 0 ; 


jected to are bai; there is no 
power to amend.—ANON. (18094), 28 
° L. T. 499.—IR. 


PART V. SECT. 2, SUB-SECT. 2. 


b. Admissibility of evidence in 
support of claim.}—A.’s name appeared 
on the assessment roll & voters’ list as 
owner, but no property ap 
opposite his name; just below A.’s 
name, the name of B. was entered as 
tenant, with certain property followi 
it, but B.’s name was not brackete 
with <A.’s. Evidence was admitted 
to show that A. owned the pro y 
next below his name, for which B., 


213.—IR 


a sheriff is 
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Sect. 2.—The registration officer: Sub-sects. 2 & 3.] 


s. 22, the revising barrister has no jurisdiction to 
entertain such claim.—WHITWELL v. NORTH 
RmING oF YORKSHIRE, OLERK OF PEACE (1889), 
59 L. J. Q. B. 963; 61 L. T. 811; 654 J. P. 263; 
Fox & S. Reg. 152. 

228. ——— Shared by two—Independent exercise 
by one conclusive.|—Where two or more barristers 
are appointed to revise the same lists, & one hears, 
& finally adjudicates on a particular case, it is not 
competent to another to re-hear the case. Two 
barristers were jointly appointed to revise for L. 
At a ct. held by one barrister, a claimant was duly 
objected to; & not being present his name was 
expunged from the list. The ct. was adjourned, 
& on a subsequent day the revision of the same 
list was continued before the other barrister. 
Claimant came, & gave a reasonable excuse for his 
absence ; &, at his instance, the second revising 
barrister re-heard the case, & restored the name :— 
Held: the decision was erroneous ; for on the first 
occasion there had been a proceeding in foro 
contentioso, fully heard & finally determined ; 
besides which there was no evidence that the 
objector was present, ready with his proofs, on 
the second hearing.— BLAIN v. PILKINGTON OVER- 
SEERS (1864), 18 C. B. N.S. 6; Hop. & Ph. 92; 5 
New Rep. 242; 34 L. J. C. P. 55; 11 L. T. 452; 
29 J. P. 295; 10 Jur. N. S. 1237; 13 W. R. 269; 
144 KE. R. 341. 

229. Power to close lists for contested claims.] 
—A notice of the revision of the lists of parlia- 
mentary & municipal electors for a borough stated 
that the lists for a certain parliamentary division 
of the borough would be closed at a certain sitting 
of the revision ct. At the termination of that 
sitting the revising barrister, having ascertained 
that there were no other claimants or persons 
objected to present who desired to be heard, 
declared the list closed. On the following day he 
proceeded in open ct. to read out & initial the 
names which he expunged from or inserted in the 
list. Certain claimants, on their names being thus 
read out, applied for the first time to be heard in 

upport of their claims. The revising barrister 
declined to hear them on the ground that they were 
then too late & cxpunged their names from the 
list :-—Held: claimants had under the circum- 
stances no right to be heard.—R. v. SopEn, Ea p. 
KELLY, [1896] 1 Q. B. 634; 65 L. J. Q. B. 501; 
74 L. T. 520; 60 J. P. 890; 44 W. R. 449; 12 
T. L. R. 382; 40 Sol. Jo. 477, C. A. 

230. ———.|—A notice of the revision of the 
lists of parliamentary & municipal electors for a 
borough stated that the lists for a certain parlia- 
mentary division of the borough would be closed 
at a certain sitting of the revision court. At the 
termination of that sitting the revising barrister, 
being satisfied that there were no claimants or 
persons objected to who desired to be heard, 
declared the lists closed. Upon the occupiers’ 
list was the name of a certain voter who was 
objected to by an objector who was not an over- 
seer, but at the time of the lists being declared 
closed no person had applied to be heard either 
in support of the voter’s right to be on the list or 


his tenant, was assessed as tenant, & 
A.’s vote was held good.— BROOKVILLE 
ONS, BAKER'S 


Casn, FLINT v. FITZSIMM of the claimants 
VorTse (1872), H. BE. C. 131.—CAN. 


ELECTIONS. 


in support of the objection thereto, although both 
the objector & the agent of the person objected 
to been present throughout the sittings of 
the ct. On the following day the revising barrister 
allowed the objector to prove service of notice 
of objection & to give primd facie proof of the 
ground of objection; while he at the same time 
refused to hear evidence on behalf of the voter 
in opposition to the objection, on the ground that, 
the lists having been closed, his application to be 
heard was too late; & he cxpunged the voter’s 
name from the list:—Held: notwithstanding 
Registration Act, 1878 (c. 26), ss. 28 (9), 10, the 
revising barrister was justified in so doing.—R. v. 
SopEN, [1897] 1 Q. B. 188; 66 L. J. Q. B. 183; 
76 L. T. 161; 61 J. P. 150; 45 W. R. 234; 18 
T. L. BR. 128; 41 Sol. Jo. 144; 1 Smith, Reg. 
Cas. 115, D. C. 


Annotation :-—Refd. R. v. Nepean, Ex p. Jenkins (1903), 
52 W. R. 264, 


231. Personal attendance of claimant unneces- 
sary.|—R. v. Bury UNION OLERK OF GUARDIANS 
(1880), 44 J. P. Jo. 216. 

2382. ——-.|— JENKINS v. GRocoTT, No. 239, 

ost. 
233. Admissibility of evidence in support of 
claim—Legal rules followed.]— A revising barrister, 
before whom evidence is adduced in support of a 
claim to be on the list of voters, is bound, if objec- 
tion is taken to that evidence, to decide the ques- 
tion whether it is admissible by reference to the 
legal rules on the subject of the admissibility of 
evidence. If he has so decided that question & 
has, accordingly, admitted or rejected the evidence, 
as the case may be, then Parliamentary Registra- 
tion Act, 1843 (c. 18), s. 65, prohibits any appeal 
from his decision; but that sect. does not enable 


. him to admit & act on evidence, though objected 


the procedure laid down in 


to, irrespective of the question whether it is 
admissible or not according to the law of evidence. 
—STOREY v. BERMONDSEY TOWN CLERK, NUNN’S 
CaAsE, [1910] 1 K. B. 203; 79 L. J. Q. B. 349; 
102 L. T. 62; 26 T. L. R. 190; 54 Sol Jo. 197; 
sub nom. STOREY v. BERMONDSEY TOWN CLERE, 
WHITEHEAD’S CasE, 74 J. P. 94; 8 L. G. R. 128; 
2 Smith, Reg. Cas. 179, C. A. 

Annotation :—Consd. Astell v. Barrett (1911), 103 L. T. 905. 


SUB-SECT. 3.—CONSIDERATION OF OBJECTIONS. 


See, now, Representation Act, 1918, Sched. I., 
rr. 20, 22, 39, 40. 

234. Whether decision reviewable—On hearing 
of petition.|—BEDFORD (BOROUGH) CASE, FLIGHT’S 
CASE, No. 180, ante. 

235. |—By Parliamentary Voters 
Registration Act, 1843 (c. 18) s. 98, power was 
given to election committees to inquire into & 
decide the right to vote of any person who, being 
upon the register of voters in force at the time of 
such election, shall have tendered his vote at such 
election, or not being upon such register, shall 
have tendered his vote at such election, in case the 
name of such person shall have been specially 
retained upon such register, or inserted therein, 








ing the roll, found two names already | offence under sect. 40 (4), & there 
on which were identical with the names | 
Without following 


ought to have been a conviction.— 
LAWSON v. R., CAMPBELL v. R. (1903), 


sect. 36 of | 22 N.Z. L. HK. 706.—N.Z 


Improper rejection of clai the ee Mae eller thee tnesaeiee nti 

ce. Impro re rs) aim— 8 elief tha e claiman 

Proof of mens rea.}~L. C., two were already enrolled. Informations PART V. SECT. 2, SUB-SECT. 3. 
persons possessing the eet taares d were thereupon laid against e d. Proof of objection — Admis- 
Enero under Electoral Act, registrar for failing toenrol the names: sibility of evidence.}—-Questions in 
902, presented to the registrar claims -—ZlHeld; Proof of mens rea is not ; cross-c tion were objected to as 
for enrolment. The latter, on inspect- required in order to constitute an irrelevant & as intended to elicit 
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or expunged or omitted therefrom, by the express ; & any other evidence adduced in support of the 
decision of the revising barrister who shall have | claim. No appeal lies from a decision of the 
revised the list of voters from which such register | revising barrister as to the effect of the evidence. 
shall have been formed :—Held: the intention | (2) Where a claim to the lodger franchise is duly 
of the legislature was that where a matter of fact | made, a revising barrister has no power to make 
has been fairly raised before the revising barrister, | the personal attendance of the claimant at his 
& the revising barrister had heard it, & come to an | ct. a condition of allowing the claim.— JENKINS v. 
express decision upon it, his decision might be | Grocort, [1904] 1K. B. 374; 73 L. J. K. B. 215; 
reviewed by an election committee—now an 90 L. T. 90; 68 J. P. 75; 52 W. R. 267; 20 
election judge—in order to see that injustice has | T. L. R. 148; 48 Sol. Jo. 181; 2 L. G. R. 202; 
not been done. A revising barrister decided that | 1 Smith, Reg. Cas. 335, D. C. 

a notice of objection was bad when it was good :— | Annotation :—Generally, Retd. Ainsworth v. Cheshire County 
Held: this was an express decision reviewable by | Council Clerk (1910), 104 L. T, 62. oe 
the election judge, & giving him jurisdiction to | _ 240. .|—At a ct. held by a revising 
inquire whether the vote of the person objected | barrister applt. cl imed to be entitled | to the 
to was good or bad.—BEWDLEY (ASE (No. 2), | franchise as an inhabitant occupier’? under 


ANSON v. CUNLIFFE, CHILLINGWorTH & BaxkeEn’s | Representation Act, 1867 (c. 102), 8. 3, s-s. 2, 
CASE (1869), 22 L. T. 202; 1 O'M. & H. 177. mL & Parliamentary & Municipal Registration Act, 
236. Objection cannot be withdrawn.|—The | ae (c. 26), 5. a Si nT ae eee 
den roan aie mee renal Saeco | part of hich wes alleged to be separately occupied 
na 3 e . e e 
therefore, where notice of objection to such name | 88 @ dwelling, was itself a house of ie asnetti tees 
pas Neen Gives te ebled or has no pnt of Me: elas jaiaaliste landlord torwiom the paaon ih 
own accor withdraw it; at all events,- where ; : : ; 
such notice of objection has been duly given, & | question paid rent resided in the house; (c) such 
the objector appears before the revismg barrister manenaerin shee canna te ( hy the Saree eee 
th dg aah a : ae bbe = boi Sa ee eee stituted Sei danceiupon which the revising barrister 
Guallcatiog tobe proved, &heie wo ferisfcion | gould decide thet ther was prnd Jane roo! of 
tg give srnotnee the Objegior has ap not ro: | ie, Gipul optredion Ady bts (20) 6 fire 
ProupFvor v. BARNES (1866), L. R. 2.0. P, 88; 10; (2) In order to rebut the primd facie proof of the 
Hop. & Ph. 342 ; 36 L. J.C. P. 68; 15 L. I. 439; | ground of objection appit. produced a document 
31 J. P.104; 12 Jur. N.8. 1017; 15 W. R. 222.’ signed by himself & his landlord containing, inter 
237. Appearance on behalf of claimant — lia, a statement to the effect that the landlord 
Authority unnecessary.|—At the hearing of an , had no ee 8 fart inaae eer 
objection to a voter’s name being retained on a list | thea. arris boa tata, & held Phe. ray ge panne 
of parliamentary voters, B. stated that he appeared aa ae aMGant ree st the peimd facie orect = 


on behalf of the voter, & refused to answer a Held: it was competent to the revising barrister 











question put to him by the objector, whether or : 
not he had been requested by the voter to appear | to come to that ae ty aaa Pee gt 
on his behalf, & the revising barrister declined to | [1907] 2 K. B. 568; 76 L. J. K. B. aaa? Aig 
order him to answer the question, & allowed him | 826; at J. P. 433; 23 T. L. We ea apr: . 
to give evidence in support of the voter’s qualifi- | 569; 5 L.G. R. 1004; 2 Smith, Reg. Vas. 12, 0. A. 
cation :— Held: Parliamentary & Municipal Regis- Anning ie (1) pont, Bent he 2 rcpt ete 3)» 
tration Act, 1878 (c. 26), 8. 28, 8-8.11, does not | {1998} 2 K. B. 933; Kent v. Fittall (1911), 18 L. 4 K. B. 
require that a person appearing on behalf of a $2, 
person against whom objection is made should 241. ——— Duty of revising barrister to con- 
have been personally authorised to do so. sider each case upon merits.|—(1) At a ct. held by 
Qu.: whether under the above sub-sect. any | a revising barrister objection was taken to the 
authority is necessary.—ForD v. SMERDON (1885), | names of certain persons being retained in the 
49 J.P. 760; 2T. L. R. 13, D.C. occupiers’ list for a borough on the ground in each 
See, now, Representation Act, 1918, Sched. I., | case that they had not occupied as owner or tenant 
r. 39. the premises named in the list for twelve months 
238. Proof of objection—Declaration of claimant | immediately preceding July 15 in the year. The 
not conclusive.|—T'RaNIOR v. STARBUCK (1893), | objector proved as to each of the persons objected 
Fox & 8. Reg. 340, D. O. to: (a) the dwelling-house in respect of which 
89. ———.]—(1) The power of a revising | he claimed to be placed on the list formed part of 
barrister to disallow a claim to the lodger franchise | a house which was itself a house of the description 
after notice of objection is not confined to cases | known as an ordinary dwel -house ; (6) the 
where prima facie proof of the ground of objection | landlord or landlady to whom he paid rent also 
has been given in the manner specified in Parlia- | resided in the house ; (c) the landlord or landlady 
mentary & Municipal Registration Act, 1878 | was rated & paid the rates for the whole house as 
(c. 26), s. 28, s-s.10, & the claimant has failed to | a separate tenement. The revising barrister then 
make good his claim. Although the requirements | examined the assistant overseer & the registration 
of that sub-sect. as to what is to be deemed to be | clerk for the borough as to the conditions of letting, 
prima facie proof of the ground of objection may | in the majority of cases in the borough, of houses 
not have been satisfied, the revising barrister is | of the same description as those occupied by the 
entitled, & ought, to give effect to the evidence persons objected to :—Held : the revising bareiier: 
given in pupeet of the objection, it in his opinion | if he believed that the proof of the three facts 
it outweighs the prima facie evidence uf the | above stated applied to the particular house & 


claim afforded by the declaration of the claimant, | occupation as to which the objection was taken, 
PASTA GEIR ESSA SEMEL INA OR EEA IE NIALL EIT CNT ee NE 
eeernce to Peecin are agra other be. Pong the list og : = ; GORB (1891), 30 L. R. Ir, 441.—IR. 
app in the list. The | e ce given was a matter prov: 
evidence was admi Fe : answ lation to the ht, & was e. —— Primé facie proof.}-—BURGESS 
established the rane ‘ce ther votes to inonesiy aduiiteed: aa v v. BELL (1912), 47 I. i T. 201.—IR. 
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Sect. fs — The registration heap Sub-sects. 3 & 4. 
Sect. 3: Sub-secta. 1, 45.) 


ought then to have ae a the circumstances 
of the occupation in that particular case ; he must 
not, as he had done in the present case, "act upon 
general evidence with regard to the majority of 
houses similarly occupied in the borough, & he 
must therefore be directed to complete the revision. 
(2) It is always for the revising barrister to 
judge whether the evidence brought before him 
on behalf of the objector (which may not be 
strictly legal evidence) is primd facie proof or not 
of the ground of objection.—KENT v. FITTaLL 
(No. 8), [1909] 1 K. B. 215; 78 L. J. K. B. 110; 

99 L. T. 776; 73 J. P. 33; 25 T. L. RB. 41; 53 
7 hy 48; 7. G. R. 87 2 Smith, Reg. Cas. 
3, D. 

242. Failure of objector to appear— Claim 
must be allowed.|—(1) Where objection is taken 
to the name of a person be'ng on the list of voters, 
the revising barrister is bound under Parliamen 
tary & Municipal Registration Act, 1878 (c. 26), 

s. 28, s-s. 9, to retain the name on ‘the list unless 
the objector appears by himself or by some person 
on his behalf in support of the objection. This 
applies to a case where the objection is made by 
overseers aS well as where the objection is made 
by a private voter. Therefore, where overseers 
object to the name of a person who is already on 
the lodgers’ list by writing opposite his name in 
the list the words ‘‘ Objected to,”’ but do not appear 
in support of their objection, the revising barrister 
is bound to retain the name of the person objected 
to in the list. (2) Overseers must themselves 
have reasonable grounds for believing that a person 
is not entitled to be registered before they can 
object ; & are not entitled to object to a claim 
without exercising their own discretion in the 
matter.— CARTWRIGHT v. SHREWSBURY TOWN 
CLERK, [1909] 2 K. B. 169; 78 L. J. K. B. 609; 
100 L. T. 7038; 73 J. P. 310; 25 T. L. R. 421; 
7L. G. R. 659; 2 Smith, Reg. "Cas. 163, D. C. 


SUB-sECT. 4.— AMENDMENT. 
Sec, now, Representation Act, 1918, Sched. I., 
rr. 22, 23, 41. 


SEcT. 3.—THE REGISTER. 
SuB-sEcT. 1.—COMPILING REGISTER AFTER 
REVISION. 

See, now, Representation Act, 1918, ss. 11, 13; 
Sched. I., rr. 26, 41. 

248. Remedy by mandamus—Onmission of name 
from register.|—In a borough comprising several 
districts, an inhabitant of one district, qualified to 
be a burgess, sent in to the town clerk, before the 
annual revision, his notice of claim to be placed on 
the burgess list for his district. The overseers 
negligently omitted sending any burgess list for 
for that district to the revision ct.; the mayor, 
consequently, decided, against the opinion of the 
assessors, that applt.’s name could not be placed 
on any list, though he proved his qualification ; 
& the burgess rol] was e up, omitting his name. 
On motion, this ct. granted a mandamus to the 
mayor to insert the name in the burgess roll. 

-¢ Where the overseers wholly neglect to 


make any burgess list for a particular district, & | 


it appears that there are qualified persons within 
it who have claimed to be inserted in the burgess 
list of the borough, whether the revision ct. may 


— 


ELECTIONS. 


| make an original list for oe district.—R. v 


| LICHFIELD CORPN. aehiy 1 Q. B. 453; 1 Gal. & 

Dav. 28; 10 L. J. Q. B. 171; 5 Jur. 889; 113 

B. BR. 1208. ae 
8 


Annotations :—Distd. Serre . (1857), 8 BH. & B. 22. 
R. v. Dover aaron) Ate 1 Q. 5. > 2303 eh Brailes 
Mayor & Assessors ig5ay ry R. 

ifton Dartmouth ardiices Peco & Q, B. 195; (1854), ; 
22 T; 240; Rochester (Mayor & Assess 
(Re Parish of St. Margaret) v. R., Same (fe Parish of ‘Be 
Nicholas) v. R. (1858), 4 Jur. "N. 8. 1227. 


44, Failure to compile register.|—R. v. 
CARDIGAN (Mayon & TOWN CLERK) (1849), 13 
J.P. Jo. 86 

245, Names inserted by mistake.|—A 
revising barrister for a parliamentary borough, 
owing to an accident to his right hand, avai ed 
himself of clerical assistance to mark upon the lists 
of voters the results of his decisions as pronounced 
orally in ct. By some inadvertence the clerk 
omitted to strike off the lists the names of some 
persons who had been successfully objected to & 
whose names were ordered by the revising barrister 
to be expunged. The lists with those names 
remaining on were delivered by the revising 
barrister to the town clerk, & the names were 
accordingly printed in the register of electors for 
the borough. The mistake was not discovered 
until the expiration of some months after the 
register had come into operation. The original 
lists of voters which had been before the revising 
barrister were either lost or destroyed :—Held: 
the ct. had jurisdiction to grant writs of mandamus 
to the revising barrister & to the town clerk to 
have the mistake corrected ; in the circumstances 
there need not be a previous demand & refusal to 
do the act sought to be enforced; the proper 
course was for the revising barrister to expunge 
the names on a copy of the register & to deliver 
the same to the town clerk, & for the town clerk 
to make the necessary corrections in the register.— 
R. v. HANLEY REVISING BARRISTER, RK. v. STOKE- 
ON-TRENT TOWN CLERK, [1912] 3 K. B. 518; 
81 L. J. K. B. 11523; sub nom. R. v. HANLEY 
REVISING BARRISTER, E'x7 p. CROSBY, R. v. STOKE- 
UPON-TRENT TOWN COLERK, Ea p. CRosBy, 76 
J. P. 488; 28 T. L. R. 531; 10 L. G. R. 842; 
2 Smith, Reg. Cas. 361, D. C. 

——.|—See CROWN PRACTICE, Vol. XVI, 
pp. 276 et seq., Nos. 889 et seq. 








2.—PUBILICATION AND DELIVERY 
OF REGISTER. 
See, now, Representation Act, 1918, Sched. I., 
rr. 27, 28. 


SUB-SECT. 


Sus-sEct. 3.—ABSENT Voters List. 
See, now, Representation Act, 1918, s. 23; 
Sched. I., rr. 3, 16-19. 


SUB-SECT. 4.—REGISTER FOR UNIVERSITY 
CONSTITUENCIES. 
See, now, Representation Act, 1918, s. 19. 


SusB-szcor. 5.—OoNCLUSIVENESS OF R&GISTER. 

aay now, Representation Act, 1918, s. 8 (1); 
8. 

246. Where name of voter on register—Voter 
has final & conclusive right to vote.|—Semble: if 


Part V.—REGISTRATION. 


a name is placed on the register, an objection should 

be in the shape of an appeal, as the register is 

intended to be conclusive-—OLpn4am CASE, COB- 

BETT v. HIBBERT & PLATT (18€9), 20 L. T. 302 ; 

1 O'M. & H. 151, 164. 

Annotations :-—Mentd. Norfolk North Case (1869), 1 OM. & 
H. 236; Stepney (Borough) Case (1886), 4 O’M. & H. 34. 
247, —— Unless legally incapacitated.] 

—Occupiers of houses in a borough were placed on 

the list of voters for the borough. A rate had 

been made within the borough during the twelve 
months preceding the last day of July, & such rate 
was made upon & was paid by the landlords of 

such occupiers. The names of the occupiers did 

not appear upon the rate-book. No objection to 

the registration of these occupiers was made 
before the revising barrister, & they subsequently 
voted at an election for the borough :—Held: 

Representation Act, 1867, s. 56, incorporated 

sect. 98 of 1843 Act; & no objection could be 

taken to the votes of these occupiers, as their 
case did not fall within any one of the exceptions 
mentioned in sect. 98; the register was, therefore, 
conclusive evidence of their right to vote.— 

NEw SARUM CASE, RYDER v. HAMILTON (1869), 

L. R. 4 C. P. 559; 38 L. J. C. P. 260; 20 L. T. 

444; 33 J.P. 519; 17 W. R. 795. 

Annotation :—Refd. Coventry Case (1869), 20 L. T. 405. 
248. J—(1) Notwithstanding 

that Ballot Act has repealed sects. 68 & 70 of 

Representation Act, 1832, & sect. 98 of Registra- 

tion Act, 1843 (c. 18), the register is conclusive not 

only on the returning officer, but also on every 
tribunal which has to inquire into elections, except 
only in the case of ‘‘ persons prohibited from voting 
by any statute or by the common law of Parlia- 
ment,”’ persons who for some inherent or for the 
time irremoveable quality in themselves have not, 


One a 
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PART V. SECT. 3, SUB-SECT. 5. 


247i. Where name _ of _ voler on 
regiater-—Voter has final and conclusive 
right ta vote—Unless legally in- 
capacitated.) -The effect of Voters’ 
Lists Finality Act, 41 Vict. c. 21 
gk. 3, is to render the voters’ lists fina 
& conclusive of tho right of al) persons 
named therein to vote, except where 
there has been a subsequent change 
of position or status, by the voter 
having parted with the intcrest which 
he had, or by the assessment roll 
appeared to have, in the property, 

becoming also a non-resident of 


249 iv 





having a right to 
is sufficient 


of preliminary ob] 
troverted election petition the pro- 
duction of a list appearing on 
face to be an imprint emanating from 
the Queen’s Printer, certified by the 
Clerk of the Crown in Chancery to be 
a copy of the voters’ list used at the 
election, & upon which the name of 
the petitioner appeared as 4a person 
vote at such clection, 
roof of the status of the 
etitioner.—-TWO MOUNTAINS CASE, 
THIER v. LEGAULT (1901), 31S. C. R. 











(1897), 28 O. R. 523.—CAN. 


}+-On the hearing 
ections 





41 


either by prohibition of statutes or at common 
law, the status of parliamentary electors ; such as 
peers, women, persons holding certain offices or 
employments under the Crown, persons convicted 
of crimes which disqualify, or the like. 

(2) The proviso is not pointed at disqualification 
by reason of the receipt of parochial relief or other 
alms since the date of the register, non-residence 
within the prescribed distance of the borough, 
Fe noceupenens insufficient qualification, or the 
ike. 

(3) As to these the register is conclusive & their 
votes cannot be struck out by the election judge 
on a scrutiny.—PETERSFIELD OASE, STOWE ». 
JOLLIFFE (1874), L. R. 9 O. P. 734; 481. J. 0. P. 
265; 30 L. T. 795; 38 J. P.617; 22 W. BR. 911. 
Annotations :—As to (1) Apid. Hayward v. Scott (1879), 5 

C. P. D. 231; Hayward v. Scott (1880), 28 W. R. 988. 


Distd. Doulon v. Halse (1886), 18 Q. B. D. 421. 
Londonde. Case (1886), 4 O’M. & H. bee 


Consd. Pembroke (Boroughs) Case (1901) ‘ 
Consd. Pembroke (Boroughs) Case (1901), 


135. <Asto (3) 
5 O'M. & H.135. Generally, R fd. Stepney Case, Isaacson 


v. Durant (1886), 17 Q. B. D. 5 

249. -|—Now the obvious intention 
of the proviso at the end of s. 7 [of the Ballot Act, 
1872] is not in order that any objection of the 
kind mentioned in that proviso may be taken in 
the polling booth, but the legislature put in this 
proviso lest the enacting part should be held to 
restore or make absolute the qualification of a man 
who really has no qualification. . . . The battle of 
qualification shall be fought either beforehand in 
the registration ct. or after the election upon a 
scrutiny (LusH, J.).—WORCESTER (BOROUGH) 
CasE (1880), 3 O'M. & H. 184. 

250. .|—It seems to me that the 
policy of the legislature has from the time of the 
Reform Act of 1832 until the Ballot Act been to 


S nenmmareedanal 

















— ee Ce ed 


under Municipal Elections Act, 8. 92 

| {f it appears that the voters’ list had 
been prepared & revised in accordance 
with the formalities nay bea by the 
Act, it will be taken have been 
revised ‘‘in accordance with law,” & 
the ct. will not go behind the revision 
to inquire into the qualifications of the 
voters.—Re KERR GOLD (1914), 20 
B. C. R. 589.—CAN. 

249 ix. —— -———.}—T he lists finally 
made up by the revisors in Nova 
Scotia appear to be conclusive as to the 
qualification of the electors, there being 
no review of their decision.—DOoULL v. 


@ con- 


its 


the olestoral division. — Re Sout | 437.—CAN. CARMICHAEL, Russ. KE. R. 14.—CAN. 
WENTWORIH ELECTION, OLMSTEAD v. | 249 v. ——- ——.}—The voters’ lists 249 x. ——— —-—.]}--No inquiry can 
are final & conclusive evidence of the | be made upon a scrutiny under 


CARPENTER (1879), H. E. C. 631.— 
CAN. 


249i. —— ——~.}-——-At the trial of 
the petition, the return officer 
produced in court. in his official capacity 
an origina] list cf clectors for the town- 
ship of I. & proved that the name of 
M. MoM., one of the petitioners, was 
on the list. Tho status of the other 
petitioners was proved in the same 
way :—Tield: there was sufficient 
evidence that the petitioners were 
persons who had a right to vote at the 


vote.—Re P 


voters, 


election to which the petition related | TION, MYLES 
under 37 Vict., e. 10, 8. 7 (D).— | W. L. R. 755: 8 
maf Cask (1884), 9S. C. R. 279. 

249 ii, —_—_— ———,]—-Held:: where the —_—_— 


potitioner’s status in a controverted 
election is objected to by preliminary 


objection, such status should be 
ostablished by the production of the | & le 
voters’ list actually used at theelection, | district, &, 


or a copy thereof certified by the Clerk 
of the Crown in Chancery.—RICHRLIEU 


Casn, PARADIS v. plished. — FR 
BOR ARADIS v. BRUNEAU (1892), 21 | establishe e 


249 iii, ——- +. |_ Voters’ lists are 
Bt a oe eteation to es 
of Ontario.—R. (MOKENzIz) p MARTIN 


all purposes: R. 8 


right of the persons named therein to 
ORT ARTHUR & RAINY 
RIVER PROVINCIAL ELECTION, PRESTON 
v. KENNEDY (1907), 
14 O. L. R. 345.—CAN 
249 vi. ——~- -—~—. 
name appears on the original list of 
e has a right to vote, & every 
copy of that list with the imprint of tho 
King’s Printer is an authentic copy for 
C. 1906, c. 6, ss. 14, 
18.—He MACDONALD DOMINION ELEC- 
v. MORRISON (1912), 22 
dD. L. R. 793; 23 
Man. L. R. 642; 3 W. W. R. 597.— 
CAN. 


249 vii. 
fied list made by the county ct. judges 
to be transmitted to the 
Crown in Chancery was the o 
1 list of voters for the electoral 
as the namea of tho 
ecerkagttaatld appeared as voters thereon, 
eir ht to vote at the election was 
PROVENCHER Do- 
AN, MINION ELECTION (1912), 20 W. L. R. 
11; 1D. L. BR. 84; 1 W. 768; 
23 Man. L. R. 697.—CAN. 


249 viii, -—- -——.}— 
validity of an election is questioned 


Controverted Elections Act, R. S. QO. 
897, c. 11, 8. 76, as to voters being 
under the of twenty-one years, 
as the voters’ lists are final & conclusive 
on that point.—Re Sours PERTH 
PROVINCIAL ELECTION, EQLLAH v. 
MONTEITH, 2 E. R. 144.—CAN. 

249 xi. ——- ——.}]— An _ election 
petition claimed, inter alia, that the 
names of certain persons whom the 
pou sonee alleged to be minors, alicns 

convicts respectively & to have 
voted for re pondens should be atruck 
off on a scrutiny :—Held: the voters 
list on which the names of these persons 
stood at the time of tho election was 
conclusive as to their right to vote in 
terms of the proviso to Constitution 
Ordinance, s. 50.—CREWEK v. BOTHA 
(1898), 15 Ss. C. 409.—S. AF. 

249 xii. ——- ———.}—JIn tho cases of 
persons disentitled under the pro- 
visions of Constitution Ordinance, s. 10, 
to be pogletered as voters, or to vote, 
the rees r must, in terms of sect. 50, 
be held to be conclusive.—LORD v. 
O’LEARY (1899), 5 H. C. 312.—S. AF. 

f. —— —— Unless register illegally 
prepared.J—Held: the voters’ list, 
prepared by the clerk & rovised by 


9 O. W. R. 347; 
}-If the elector’s 


Held: thecerti- 


erk of the 


When the 
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Sect. 3.—The register ; S'ub-sect. 5, Sect. 4; Sub- 


sect. 1, A.} 


make it necessary to raise all questions as to rights 
to vote in the registration ct., & to do this by pre- 
venting their being raised at any other time or 


in any other manner. 


The 7th section of the Ballot Act, 1872 (c. 33), as 
reted & explained in Petersfield Case, Stowe v. 
Jolliffe, No. 248, ante, reads thus: ‘‘ At an election 354 
& person shall not be entitled to vote unless his : 
name is on the register, even although he ought 
to be on, & every person whose name is on the 
register shall be entitled to vote even if it ought 
J.).—PEMB 
(BorouaHs) OASE (1901), 5 O’M. & H. 135. 
Who entitled to receive ballot papers.]|—Sce 


inte 


not to be on (OHANNELL, 


Part VI., s. 11, s-s. 2. 


Sect. 4.—APPEALS. 
SuUB-SECT. 1.—APPEALS FROM REGISTRATION 


OFFICER. 
A. In General. 


See, now, Representation Act, 1918, s. 14; 
Sched. I., rr. 29, 30; County Court (Registration 


Appeals) Rules, 1918, r. 4. 


251. Statement of facts—Necessity to forward | 
to court within proper time.|—The ct. will not, | 
unless under peculiar circumstances, allow an 
appeal to be entered, under Parliamentary Voters 
pabacior eee Act, 1843 (c. 18), s. 62, where the 

ment of the case & the notice to prosecute 
the appeal have not been transmitted to the 
master within the four first days of Michaelmas | 
Term.—AUTEY v. TOPHAM (1843), Bar. & Arn. 1; 

ig. & KR. 3; 1 Lut. Reg. Cas. 1; , 
7 Scott, N. R. 402; 13 L. J.C. P. 39; 8 J.P. 88; 
7 Jur. 995; 134 EH. R. 456; sub nom. AUTOY v. 


Re 
sta 


5 Man. & G.1; Pig. & 


TopnuaM, 2 L. T. O. S. 106. 
2 


52. ——- Omission of material fact—May not 
be supplied by consent.|—(1) In an appeal from 
ising barrister under Parlia- 


the decision of a revis 
men 
applt. has the right to begin. 


(2) Where a material fact is omitted in the state- 
ment of a case, the ct. will not allow it to be 
supplied or admitted by the consent of the parties. 
—WARWICK (COUNTY) NORTHERN DIVISION CASE, 
WEBB v. ASTON (1843), Bar. & Arn. 5; 
Reg. Oas.6; 56 Man. & G.14; 7 Scott, N. R. 435; 
184 H. R. 462; sub nom. WEBB v. BIRMINGHAM | 
OVERSEERS, Cox & Atk. 2; 13 L. J. C. P. 57. 
Annotations :~—--As to (2) Folld. Tewkesbury Case, Whithorn 


wv. Thomas (1844), 7 Man. & G. 1 


Durham (County) Northern Division Case, 
rama ey ail 70.B.N. 8. 48; Sanders v. Searson (1880), 


When court will remit for! 261. 
insertion.]|—Where the revising barrister, in the | 


2538. 








ELECTIONS. 


statement of facts, drawn up by him for the 


opinion of this ct., on appeal from his decision, 








ROKE 


has omitted a fact deemed material by one of the 
parties, this ct. has no power to remit the case to 
the barrister, in order to have the statement of the 
fact inserted.— HINTON v. WENLOCK TOWN CLERK 
(1844), Bar. & Arn. 257; 2 Dow. & L. 598; 1 
Lut. Reg. Cas. 123; Pig. & R. 106; 14L. 3.0. P. 
37; 4L. T. 0.8. 96; 8 J. P. 760; 8 Jur. 988. 
Amendment.|—TEWKESBURY CASE, 
WHITHORN v. THomas, No. 272, post. 

25 Necessity for 
case transmitted to the master under Parliamentary 
Voters Registration Act, 1843 (c. 18), ss. 42, 64, 
is not signed as well as indorsed by the revising 
barrister, the ct. will not hear the appeal unless 
resp. consents to the case being remitted to him 


signature.| —- Where 


for signature.—BURTON v. Brooks (1851), 11 
C. B. 41; 18L. T. O.S. 171; 163. P. 73; 138 
EH. R. 886; sub nom. BURTON v. BROOKS, BURTON 


16 Jur. 569. 


E. BR. 15. 


258. 








| 259. 
1 Lut. | 
| 


Generally, Mentd. 
roctor v. 








v. BLAKE, 2 Lut. Reg. Cas. 197; sub nom. BURTON 
v. BROOKS, BURTON v. CovE, 21 L. J. C. P. 7; 


Annotations :—-Refd. Sherwin v. Whyman (1873), L. R. 9 
vi P. 243. Mentd. Collier v. King (1861), 11 C. B. N. 8. 


256. ——- Death before signature.|—The ct. 
refused to allow an appeal against the decision of 
a revising barrister to be entered, where the 
barrister, after consenting to 
expressing his approval of the points raised in a 
statement of facts, returned the statement to the 
| parties to draw up in another form, & died without 
i signing the case as altered in accordance there- 
with.—WAKEFIELD CASE, NETTLETON v. BURRELL 
(1844), Bar. & Arn. 297; 
Dow. & L. 598 ; 1 Lut. Reg. Cas. 157; 7 Man. & G. 
35; 8 Scott, N. R. 738 ; 
L. T. 0.8. 136 a; 8J.P. 7763 8 Jur. 1033; 135 


grant a case, & 


Cox & Atk. 42; 2 


141. J.C. P. 37; 4 


Annotations :-—Apld. Newport, Isle of Wight Case, Pring v. 
Estcourt (1846), 4 C. B. 71; Burton v. Brooks (1 


\ 
| 
257. Whether appeal lies — Appellant without 
| grievance.|—JONES v. MARSHALL (1871), 1 Hop. 
Voters Registration Act, 1843 (c. 18), | & Colt. 738. 


851), 11 


Refusal to hear person appearing.|— 
O’CONNOR v. NICHOLSON (1891), 8 T. L. R. 50; 
Fox & S. Reg. 250 
Refusal to place mark on list.|— 
Appeal does not lie from the refusal of a revising 
barrister to place an asterisk or other mark 
against a name entered more than once in the list 
of voters in the same electoral division for the 
county council.—ARNOLD v. KESTEVEN CLERK OF 
THE PEACE & SHARPE (1891), 65 L. T. 618; 8 
T. L. R. 62; Fox & S. Reg. 252. 

260. ——— Validity of notice of selection.|—R. 
v. MCOONNELL (1894), Fox & S. Reg. 375. 


-.|—No appeal lies from a 


decision of a revising barrister upon the validity 





the Ct. of Revision, is not final as to 

the qualifications of voters, where it is 

shown that the provisions of Municipal 

Hlections Act ve been absolutely 

red in the preparation & revision.— 

Y v. MORLEY (1911), 16 W. L. R. 
691; 16 B.C. R. 91. AN. 


g.- 
right to vote. 





Prima facie 

}—The name of the voter 
being on the poll-book is primé facie 
evidence of right to vote. The 
party attacking the vote may either 
call the voter, or offer any other 
evidence he on tho subject.— 
STORMONT OASE, BETHUNE v. COLQU- 
HOUN, Piacn’s Vote (1871), H. E. C. 
42.—OAN. 


ister — 


in copying + 
ng the 


h. Afistakes 
Effect of.}-—Mistakes in cop 


evidence of 


voters’ lists should not deprive legally 
qualified voters of their votes any more 
than the names of unqualified voters 
being on the list would give them a 
right to vote._-Re NortTsa VICTORIA 
ELECTION, CAMERON v. MACLENNAN 
(1874), H. Ez. C. 584.—CAN. 

_— —-——.) — Held: voters 
having been rightly entered on the 
assessment roll, a mistake as to their 
any nes aon on the voters’ list did not 

chise them.— CoTT CASE, 
HaGaR v. ROUTHIER (1870), H. E. C. 
780.—OAN. 


1. ---Where all the re- 
quisite preliminaries in the prepara- 
tion of voters’ lsts he Act 

duly observed, but in one 
of the printed copies delivered to the 





Kast Doruam (Pro 
CAN 


county ct. judge, & certified to by him, 
two pages conta voters’ namen 
were accidentally omitted & this 
defective copy was sent by the judge 
to the clerk of the peace, who from 
such copy certified the returnin 
officer similarly defective lists, whic 
were used at the election :—Held: 
the voters whose names were so omitted. 
were ae disfranchised, but were 
entitled to vote by ‘ tendered ballot "’ 
& their votes should be counted on a 
scrutiny. Semble: the effoct of 
Ontario Election Act, 1887, as. 72 & 
103, is that where a person who has 
a right to vote is omit from the list 
he may vote by tendered ballot.— 
v.), 1K. R. 489.~— 


Part V.—REGISTRATION. 


of a notice given by an elector, under Parlia- 
mentary & Municipal Registration Act, 1878 


(c. 26), 8. 28, ss. 14, in the case of duplicate entries 
in the list of voters for a borough, selecting the 
entry to be retained for voting.—R. v. LIVERPOOL 
& CHADWICK REVISING BARRISTER, Ex p. WARD, 
[1895] 1 Q. B. 155; 64 L. J. Q. B. 131; 71 L. T. 
636; 43 W. R. 220; 11 7T. L. R. 18; 89 Sol. Jo. 
28; 16 R. 123, D.C. 

Annotation :—Apld. Jones v. Munro, [1899] 1 Q. B. 109. 

262. ———.]—Applt., whose name was on 
the list of voters for a borough in respect of his 
place of abode, duly claimed to have it also inserted 
on the list in respect of his place of business, & 
gave to the revising barrister a notice of selection 
in proper form, selecting the entry of his place 
of business as the one to be retained for voting. 
The revising barrister allowed the claim, but 
held that at the time the notice of selection was 
given there was no duplicate entry on the list of 
voters to which the notice could apply, & he 
accordingly marked the entry in respect of applt.’s 
place of abode as the entry to be retained for 
voting :—Held’: the revising barrister was right, 
& no appeal lay from his decision.—JONES v. 
MUNRO, [1899] 1 Q. B. 109; 68 L. J. Q. B. 28; 
47 W.R. 109; 43 Sol. Jo. 46; 1 Smith, Reg. Cas. 
151, D. C. 

263. Evidence wrongly admitted.) — 
(1) The name of B. appearing on the occupation 
list of Division I. of a metropolitan borough, & 
being duly objected to, on its appearing that the 
rooms where B. resided & in respect of which he 
claimed were in an ordinary dwelling-house, that 
B.’s landlady resided in the house & that she was 
rated & paid rates for the whole house, the revising 
barrister held that primd facie proof of the objec- 
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tion had been given. The barrister then proceeded 
to examine a person employed by the town clerk, 
‘an official canvasser whose duty it was to call 
at the several houses & obtain from the resident 
landlord, or some other person competent to give 
it, all necessary information as to the terms of 
the occupation of the respective inmates.’’ The 
canvasser produced his canvass book containing 
his notes made at the actual time of each inquiry, 
& reading therefrom deposed on oath that he had 
been expressly informed by B.’s landlady that the 
premises occupied by B. were let to him un- 
furnished; that B. had separate and exclusive 
occupation; that the landlady performed no 
services for B. & exercised no control over the 
premises. The barrister on this testimony, which 
was uncontradicted, held that the primd facie 
evidence of the ground of objection had been 
rebutted, & he retained the name of B. on the 
list :—Held: the decision of the barrister was 
wrong & the priméd facie proof of the ground of 
objection had not been rebutted; for on the 
assumption that the canvasser’s evidence was 
admissible, the fact that the landlady exercised 
no control over the rooms was no evidence that she 
had abandoned her right of control over them. 
If the barrister had found that the landlady had 
abandoned her right of control, there was no 
evidence in support of his decision. (2) The 
barrister could not have purported to have 
admitted the testimony of the canvasser as legal 
evidence, & therefore an appeal lay against the 
barrister’s decision admitting it & based upon its 
admission.—-ASTELL v. BARRETT (1911), 103 L. T. 
905; 75 J. P. 225; 27 T. L. R. 205; 55 Sol. Jo. 
237; 9 L. G. R. 253; 2 Smith, Reg. Cas. 256, 
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263 i. Whether appeal lies—Evidence 
wrongly admitted.) — Evidence was 
received at the registry sessions, to 
prove that the premises out of which 
clafmant sought to register were out- 
side the limits of the borough :—Zfeld : 
this was a question of fact & no appeal 
lay from the decision of the barrister 
as to the admiasibility of the evidence. 
—Krys v. COLLUM (1857), 71. C. L. R. 
385.—IR, 

m. ——~ Statutory right.}—It is the 
duty of the court of revision under 
Assessment Act, R. S. O. 1877, o. 193, 
8. 61 to try all complaints in regard to 
persons wrongfully omitted from the 
roll, & the 1 ature by sect. 68 has 

ven & specific remedy for breach of 
his d 
judg 





uty, by appeal to the county 
©. — Re GRAVENHURST TOWN, 
COURT OF REVISION (1889), 18 O. I. 


243.—CAN, 
lidity of notice o 


n.—— Pali f 
objection.}—A notice under Electoral 


Franchise Act, R. S. C., c. 5, s. 19, as 
amended by 52 Vict. c. 9, 8. 4, to a 
person whose name was objected to, 
or the purpose of having the name 
taken off the voters’ liat at the final 
revision, simply gave “ not qualified " 
as the ground of objection. The 
revising officer having ruled that the 
notice was valid, the person whose 
name was fade to Sypeeied to 
the county ju who held that the 
notice was invalid, & the re 
officer thereupon refused to go on 
hear the complaint :—Held : no appeal 
ven by s. 33 of the Act from the 
officer’s ruling; & therefore 
before the county 
ig & Aus (B08), 1 0. Ke Aad 
19 AR, WL LOAN. ; 
0. ——— On ground of reper: 
pe the decision of - rail 
%9 revising officer, n 
determining upon claims to be registered 


was 
revi 
the 


ed ——_ 


D. C. 


as voters, & upon objections to claims, 
the ct. will interfere where irregularities 
have been committed & rights have 
been denied.—BARWELL v. UDTS- 
HOORN Crv1iL Comr. (1900), 17 8. C. 
25.-—8. AF. 





p.——- —.}+-Act 45 of 1882, 
8. 31 a hea the clerk of every 
municipality to make out a voters’ 
roll, which shall show the names in 
full of the voters & give a description 
of the propory which gives a title to 
vote :—Held: thoes the clerk had 
failed in his duty, the ct. could not 
declare the whole of the voters’ roll to 
be illegal & set it aside in its entirety, 
inasmuch as sect. 31 is only directory. 
—MABKRLEY v. WoopsTock MUNI- 
CIPALITY (1901), 18 8. C. 257.—S8. AF. 


q. ~— Rectification of mistakcs.} 
—Although the civil comr. may admit 
that he has made a mistake in inserting 
certain names in the printed voters’ 
list, which had been disallowed by 
the revision ct. the supreme ct. will 
not rectify the mistake without giving 
the persons concerned an opportunity 
of showing cause to the contrary. The 
ct. will, however, rectify an error 
admitted by the civil comr. to have 
been made in excluding from the list 
names which had been duly allowed 
by him at the revision ct.—MOLL ¢. 
PAARL CIviL Comm. (1900), 17 8S. C. 
476.—S5, AF. 


xr. Time for Feo ges }-As soon as 
the list is pos up in the clork’s 
office the time for making complaints 
in respect of it b s to run.—Re 
L’ORIGNAL VorTrers’ List, Re JOUNSON 
(1883), 9 P. R. 425.—0A e 


8. ——~, +—-The appcs! or com- 
plaint made within the thirty days 
after the clerk had posted the voters’ 
list would be in time, & should be 
disposed of, whether made after the 
order for hol the court or not.— 
Re St. Tomas’ VISION OF VOTERS’ 





List, Re Boyss (1886), 13 O. R. 3.— 
CAN 


t. To have register amendcd— 
Procedure.}—The proper method of 
obtaining the expungement of a voters’ 
name from the roll is by way of 
certiorari or mandamus to have the 
rol] amended, and not by application 
for an injunction.—R. v. NORTH 
SAANICH MUNICIPAL COUNCIL (1910), 
12 W. L. R. 639; 15 B. C. RR. 1.—OAN, 


, }-An application to 
correct an illegality committed by 
a civil comr. in revising or amending 
voters’ lists under Act 9 of 1892, 5. 25, 
should be by way of mandatory inter- 
dict, & not by means of a summons 
under Rule of Ct. 190.—MOLL »v. 
PAARL CIVIL Comer. (1897), 14 8. C. 
463.—S. AF. 

b. Power of court to review tts 
decisions.}—Ileld: the ct., sitting as 
a ct. of oxclusive jurisdiction for hear- 
ing registration appeals, has power to 
review its own decisions, even in cases 
when the same appct. c to 
Noga out of the same premises on 
the eame facts on which he wag pre- 
declared entitled to the 
franchise.—-LappD v. O'TOOLE, [1904] 
2 1. R. 389 ; 37 I. L. 7% 229.—-IR. 


c. ——-.}—By the decision of 
the ct. of appeal D. was declared 
entitled to be red as a voter 
in respect of a rated freeholder 
qualification in respect of his interest 
in a farm. When the ct. of appeal 
admitted D.’s claim in 1911, they were 
unaware that T. was in fact at that 
time & for a time previously, eet 
in respect of a &5 rated hold 
qualification in respect of the same 
farm. At the revision in 1913 the 
Bee pera segisiee me that Lewes 

roperly on the rt, 16 Was 

ound by the previous decision to 
hold that D. was also properly on 
the register:—Held: the ct. was 
not bound by its previous decision 


a armas | 
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Sect. 4.—Appeals: Sub-sect.1, B., C. & D.) 
B. Notice of Appeal. 


See, now, Representation Act, 1918, Sched. I., 
r. 29; County Court (Registration Appeals) 
Rules, 1918, r. 4. 

Form of notice.|—See Representation of the 
moore Order, Sched. I., Form VII. 

264. Necessity for notice.|—The notice, under 
Parliamentary Voters Registration Act, 1843 
(c. 18), ss. 42, 64, of applt.’s intention to prosecute 
the net must, if possible, be served ten clear 
days before the first of the days appointed for 
hearing appeals, the proviso in sect. 64 enabling 
the ct. to postpone the hearing only applying 
where by reason of the lateness of the period at 
which the decision of the revising barrister took 
place there has not been reasonable time between 
that & the day of hearing for giving the notice.— 
LONDON (CiTy) Cask, LUCKETT v. GILDER, 
LUCKETT v. VOLLER, LUCKETT v. GOLLOP (1861), 
110.B.N.8S.1; K.&G. 871; 311. J.C. P. 438; 
5 L. T. 312; 25 J. P. 807; 8 Jur. N.S. 676; 10 
W. R. 105; 142 E. R. 693. 

265. .|—A revising barrister signed the 
case & appointed resp. in a consolidated appeal 
on Oct. 31, & Nov. 13 was the first day appointed 
by the ct. for the hearing of registration appeals. 
Applt. did not give notice to resp. of his intention 
to prosecute the appeal until Nov. 4. Resp. did 
not appear :—Held: the ct. could not, under the 
proviso to FParliamentary Voters Registration 
Act, 1843 (c. 18), s. 64, take into consideration 
any circumstances to excuse the not giving of the 
ten days’ notice required by the sect., except the 
absence of reasonable time for giving such notice, 
& there was reasonable time in the present case 
for giving such notice, &, consequently, the appeal 
could not proceed.—BROWN v. TAMPLIN (1872), 
L. R. 8 C. P. 241; 2 Hop. & Colt.17; 42L. J.C. P. 
37; 27 L. T. 610; 387 J. P. 72; 21 W. BR. 125. 

266. Necessity for signature of einer ed 
The notice of applt.’s intention to prosecute his 
appeal, under Parliamentary Voters Hegistration 
Act, 1843 (c. 18), s. 62, must be signed by applt. 
himself; the signature of an agent will not 
suffice. Where an appeal was tendered within 
the first four days of the term, with a notice 
imperfectly signed, the ct. refused to allow the 
appeal to be entered, the defect being cured on the 
fifth day.—DARTMOUTH CASE, PETHERBRIDGE v. 
AsH (1846), 4 C. B. 743; 1 Lut. Reg. Cas. 507; 8 
L. T. O. S. 120; 10 J. P. 774; 10 Jur. 950; 136 
KE. R. 430. 

267. Effect of failure to give notice.])—An 
appeal, tendered within the proper time, having 
been rejected by the officer because the endorse- 
ment had not been signed by the revising barrister 
as required by Parliamentary Voters Registration 
Act, 1843 (c. 18), 8s. 42, the ct. allowed it to be 
entered de bene esse on the fifth day of the term, 
due diligence appearing to have been used to 
obtain the signature within the first four days. 
(2) The decision of the revising barrister took 
place on Oct. 16. Applit.’s attorney was taken 
ill in the last week of that month, & died on 
Nov. 7 :—Held: this was no excuse for the absence 
of the notice to resp. required by sect. 62, & the 





inasmuch as new facts had come before 
the ct., & on the facts now disclosed D. 


R. S. O. 1877, o. 9 
was not entitled to be on the register. 


—-BOYLE v. BRADLEY & BRADLEY | list, must be 
(1913), 48 I. L. T; 154.—IR. 
neuen the a 
266 i. Necessity for signature of CAN, 


appellant.}--The notice required by 
» 8. 9, of a complaint 
of any error or omission in the voters’ 


giving the same, or hir agent. The 


SIMPSON & 
(1882), 9 P. R. 


ELECTIONS. 


ct. had no power, under sect. 64, to aid applt. by 
ostponing the hearing.—NEWporRT, ISLE OF 
IGHT CasE, PRinG v. Estcourt (1846), 4 C. B. 
71; 1 Lut. Reg. Cas. 508, 509, 543; 16L. J.C. P. 
10, 64; 10 J. P. 806; 10 Jur. 928, 971; 136 
perenne Refd. London (City) Case, Luckett v. Gilder 
t — 8 e ) td 
me eere v. Voller, pacts: Gollop (1861), 11 C. B. N.S. 1. 
268. .|—BristoL Case, COLE v. BURGES 
(1848), 12 L. T. O. S. 220. 


C. Consolidation of Appeals. 


Sec, now, Representation Act, 1918, s. 30; 
County Court (Registration Appeals) Rules, 1918, 
rr. 5, 20. 

269. When cases may be consolidated—Same 
facts & same point of law.]—The revising barrister 
has no power, under Parliamentary Voters Regis- 
tration Act, 1843 (c. 18), s. 44, to consolidate 
appeals that do not depend upon the same state 
of facts, & upon the same decision in point of law. 
Where, therefore, a consolidated case was stated, 
involving the right of four several persons to be 
registered as voters, & showing dilferent facts as 
applicable to each, the ct. dismissed the appeal, 
for want of jurisdiction—LyME REGIS CASE, 
PRIOR v. WARING (1847), 5 C. B. 56; 2 Lut. Reg. 
Cas. 45; 17L. J. C. P. 738; 10 L. T. O. S. 165 ; 
12 J.P. 775; 11 Jur. 1086; 136 E. Rt. 794. 


Annotations :—Folld. Durham (County) Northern Division 
Case, Robson v. Brown (1856), 1 C. B. N. S. 34; Bennett 
¢. Brumfit, Ashcroft’s Case (1868), 38 L. J. C. P. 72. 


270. .}—Appeals cannot be_con- 
solidated under Parliamentary Voters Regis- 
tration Act, 1843 (c. 18), 8. 44, unless they depend 
upon the same precise point of law. Where, 
therefore, a consolidated appeal contained a 
different statement of facts as applicable to the 
several voters, requiring several decisions in point 
of law, the ct. declined to entertain it.— DURHAM 
(CouNTy) NORTHERN DIVISION CASE, ROBSON v. 
Brown (1856), 1 C. B. N.S. 34; K. & G. 673; 26 
L. J.C. P. 81; 28 L. T. O. 8S. 103; 3 Jur. N.S. 
674; 140 E. R. 14. 

Annotation :—F¥olid. Bennett v. Brumfit, Ashcroft’s Case 

(1868), 38 L. J. C. P. 72. 

271. J—If£ appeals have been con- 
solidated by the revising barrister which do not 
depend upon the same point of law, the ct. wil 
dismiss the consolidated appeal.—BENNETT v. 
BRuMFITT, ASHCROFT’S CASE (1868), L. R. 4 C. P. 
399,n.; 88L. 3.0. P.72; 19 L. T. 452; 33 J.P. 
102; 17 W. R. 142. 


D. Hearing. 


272. Decisions of election committees not 
binding on court.|—(1) Applt., a freeman of the 
borough of T., resided with his wife & family, & 
carried on business as a wine-merchant, at G., 
more than seven miles from T. In order to obtain 
a vote for the borough, he paid ninepence a week 
for the use of a furnished bedroom & a dark closet 
in a friend’s house at T. He had the key of the 
closet, & between Jan. & July kept some wine 
samples in it. During that time he slept in the 
bedroom twelve times, & in the course of the year 
ending July. 1844, between fifteen & twenty times ; 
but he never took his meals in the house, except 
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d. Statutory declaration required.}— 
It is mandatory upon an appellant 
under the Registration Acts in a con- 
solidated appeal to make the declara- 
tion presc d by Representation 
Ir.) Act, 1850, 8. 60.—GLENN », 


by the voter 
is not a sufficient 
LANARK 
353.—- 


Part V.—REGISTRATION. 


as a guest :—Held: app had not resided in T. 
within the meaning of Representation Act, 1832. 

(2) The decisions of election committees of the 
House of Commons would not be regarded as 
authorities by the ct. 

(83) ‘‘ Residence ’’ is not a technical term ; it is 
a word adopted by the framers of this Act of 
Parliament from the popular language of the 
country, & is, therefore, to be interpreted in its 
popular sense. The term “ inhabitancy,’”’ on the 
other hand, has a technical meaning when used 
in Acts of Parliament, but that is not the case 
with the word ‘residence’? (MAULE, J 

(4) The statement of facts contained in the case 
sent by the revising barrister may be amended 
by him in ct., should he be present. 

(5) The fact of a man’s sleeping a few nights 
at a place by no means constitutes it his residence, 
although I apprehend that in order to constitute 
residence it may not be necessary that a party 
should sleep in the place at all. He might himself 
be absent the whole six months, but if his family 
were there & he had the intention of returning he 
might still ‘‘ reside’? within the meaning of this 
statute (ERLE, J.). 

(6) The mere payment of ninepence a week 
would not make a residence. Residence must 
mean an actual occupation by the party being 
there himself or by the presence of his family or 
servants (TINDAL, C.J.).—TEWKESBURY CASE, 
WHITHORN v. THomas (1844), Bar. & Arn. 259; 
Cox & Atk. 29; 1 Lut. Reg. Cas. 125; 7 Man. & G. 
1; 14L J. ©. P. 388; 4L. T. 0. 8S. 1385 a; 9 
J. P. 89; 8 Jur. 1008; 135 EB. R. 1; sub nom. 


WITHORN v. THomas, 8 Scott, N. R. 783 ; sub nom. | 


ae v. TEWKESBURY TOWN CLERK, Pig. & 


Annotations :— As to (1) Refd. Devonport Case, Curtis v. 
Blight (1861), 11 C. B. N. 8. 95; R. v. Exeter (Mayor), 
Jipstale’s Case (1868), L. R. 4Q. B 
George, Hanover Square Overseers (1870), Ae gt 
312, Asto (3) Refd. R. v. Stapleton (1853), 22 L. J. M. C. 
102; Attenborough v. Thompson (1857), 3 Jur. N. 8. 
1307 ; England v. Blackwell (1857), 6 W. R. 59; Dunston 
v. Paterson (1858), 5 C. B. N. 8. 267; Beal». Ford (1877), 
26 W. R. 146: Barlow v. Smith (1892), Fox & S. Reg. 
293. As to (4) Refd. New Windsor Case, Scott v. Durant 
(1865), 18 C. B. N. 8. 205._ Generally, Mentd. Betts v. 
Menzies & Wildcy (1860), 6 Jur. N. S. 1290. 

273. Failure of appellant to appear — Similar 
point involved in another case.|—Where resp. 
appears, but applt. does not, the decision of the 
revising barrister will be affirmed with costs, 
unless it appear that a similar point is involved 
in another case standing for argument. In a 
case where it was suggested that such a similarity 
did exist, the ct. suspended its judgment.— 
LONDON (CITY) CASE, BAGE v. PERKINS (1845), 
7 Man. & G. 156; Bar. & Arn. 414; 1 Lut. Reg. 
Cas. 255; 135 BE. R. 68. 

274. Failure of respondent to appear—Appel- 
lant’s case must be argued.|—Where applit. ap- 
pears by counsel, but no one appears for resp., the 
ct. will require applt. to argue the case.—Cam- 
BRIDGE (BoROUGH) CASE, COOPER v. HARRIS, 
AUSTIN’S CASE (1845), 7 Man. & G. 97; Bar. & 
Arn. 357 ; Cox & Atk. 55; 1 Lut. Reg. Cas. 207; 
8 Scott, N. R. 921; 14L. J.C. P. 72; 9 Jur. 163; 
135 E. R. 42. 

Annotation :-—Mentd. Doulon v. Halse (1886), 3 T. lu. R. 157. 
275. ——- ———.]—The ct. will not reverse the 

decision of the revising barrister, without hearing 

applt.’s counsel, although resp. does not appear 
support it.—HAarwicH CasE, POWNALL 2. 

Hoop (1851), 11 C. B. 1; 2 Lut. Reg. Cas. 170 ; 

21L.3.0.P.12; 18L. 7.0.8. 94; 153. P. 819; 

16 Jur. 618; 188 EK. R. 369. 


Annotation :—-Mentd.“ Harwich Case, Pownall v. Dawson 
(1851), 11 C. B. 9. 


. 114; Bond vw. 
L. R.6C. P 


| 


| 


St. | 


| 
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276. —-— Notice of appeal must be proved.]— 
ROCHESTER CASE, COLVILL v. Lewis, No. 210, 


277. -|—When an appeal from the 
decision of a revising barrister is called on & 
resp. does not appear, applt. must prove the 
service of a ten days’ notice on resp., or show a 
sufficient excuse for the omission ; otherwise, the 
appeal must be struck out.—ABINGDON CASE, 
ALDWORTI v. DORE (1848), 5 C. B. 87; 2 Lut. 
Reg. Cas. 67; 136 E. R. 807 ; sub nom. ALLWORTH 
v. Dore, 17 L. J. C. P. 142. 


Annotations :—Folld. Luckett v. Gilder (1861), 11.0. B. N.S. 
1; Brown v. Tamplin (1872), L. R. 8 C. P. 241. 


278. Case not reopened after decision.|— 
(1) The only notice that need be served upon 
resp., is the ten days’ notice required by Parlia- 
mentary Voters Registration Act, 1843 (c. 18), 
8. 62, of applts.’ intention duly to prosecute the 
appeal. 

(2) Where the decision of the revising barrister 
has been reversed, resp. not appearing, the ct. 
will not allow the matter to be reopened.— KIDDER- 
MINSTER CASE, POWELL v. CASWELL (1849), 8 
C. B. 143; 2 Lut. Reg. Cas. 141; 19L. J. C. P. 
27; 14L. T. O. S. 204; 13 J. P. 781; 14 Jur. 
487; 137 E. R. 412. 

279. —— Notice given to parties interested— 
Though not made respondents.) A _ revising 
barrister not only made ‘“‘ the overseers” of a 
place resps. in a case stated for the opinion of the 
ct., but inserted specific names; it turned out 
that some of those named were not overseers, & 
some not named were; notice was given to all 
those persons who were named, & also to all the 
overseers; no one appeared as resp. :—Held: 
the ct. had jurisdiction to hear the case.—BRUM- 
FITT v. ROBERTS (1870), L. R. 5 C. P. 224; 1 
Hop. & Colt. 387; 39 L. J. C. P. 95; sub nom. 
BRUMFITT v. LIVERPOOL OVERSEERS, 22 L. T. 301. 
Annotations :—Mentd. Groenway vt. Hockin (1870), L. R. 5 











C. P. 235: Wadmore v. Dear (1871), L. R. 7 C. P. 212 $ 
Coverdale v. Chariton (1878), 4 Q. B. D. 104; Wands- 
worth District Board of Works v. United Kingdom 


Telephone Co. (1884), 51 L. T. 148. 

280. Failure of both parties to appear—Case 
not reopened unless cause shown.|—Where 
neither party appears, the case will be struck out, 
& the ct. will not, without sufficient reason being 
shown, restore it to the paper.—LONDON (CITY) 
CASE, WANSEY v. ST. PETER LE PoOR OVERSEERS 
(1845), 7 Man. & G. 162; Bar. & Arn. 420; 8 
Scott, N. R. 992; 135 K. KR. 71. 

281. Right to begin.] —- WaRwWIck (COUNTY) 
NORTHERN DIVISION CASE, WEBB v. ASTON, 
No. 252, ante. 

282. No argument on new objection.|—The ct. 
refused to allow an objection to be argued which 
had not been raised, before the revising barrister. 
Semble : the revising barrister has power to amend 
a notice of claim.—Bury St. EpMUNDS CASE, 
NUNN v. DENTON (1844), 7 Man. & G. 66; Bar. & 
Arn, 324; Cox & Atk. 50; 1 Lut. Reg. Cas. 178 ; 
Pig. & R. 102; 8 Scott, N. R. 794; 14L. J.C. P. 
43; 4L.7T.0.8.187a; 9J.P.71; 8 Jur. 1102; 

. RK. 28. 
Ge eset. Crow v. Hilleary, (1913] 1 K. B. 385. 

283. ]—The ct. will not allow any objec- 
tions to be taken upon the argument of the 
appeal, which are not raised in the case stated by 
the revising barrister—NORTHAMPTON (COUNTY) 
NORTHERN DIVISION CASE, SIMPSON v. WILKINSON 
(1844), 7 Man. & G. 50; Bar. & Arn. 308 ; Cox & 
Atk. 47; 1 ae it Cas. 168; 8 Scott, N. R. 
814; 1385 E. R. 20. 

Annotations :—Folld. Crow v. Hilleary, [1913] ‘ 7 = he 


Refd. inster Case re v. Hugge 
Man. eG ae Mentd. Leicestershire Southern Division 
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Sect. 4.—-Appeals: Sub-sect. 1, D. & E.; sub- 
sect. 2. Sect. 5. Part VI. Sects. 1 & 2.] 


ee 


Case, Beeson v. Burton (1852), 20 L. T. O. 8. 111; New 
Windsor Case, Heartley v. Banks (1858), 5 ©. B. N. 8. 
40; Ridi ulmer v. Norris 
are ee) 9 C. B. N. 8S. 19; Freeman v. Gainsford (1861), 

10. B. N. 8. 68: Northamptonshire Northern Division 
Case, Roberts v. Percival {28S 18 C. B. N. 8S. 363 
Durant v. Kennett (1869), L. R. 5 C. P. 262; Fryer v. 
Bodenham (1869), L. R. 4 C. P. 629. 


284. What evidence admissible—Not fresh evi- 
dence.|—The ct. cannot in registration appeals 
consider evidence which was not before the 
revising barrister when he heard the objection 
to appit. being retained on the register, though 
the same may have been subsequently sub- 
mitted to him & made by him an exhibit to a 
case stated.— WILLIAMS v. BLAKELEY (1902), 88 
L. T. 281; 673. P.11; 51 W. R. 127; 47 Sol. Jo. 
51; 1L.G. R. 69; 1 Smith, Reg. Cas. 304, D. C. 

285. Consideration of points of law—-Confined 
to those stated.|—Semble: In appeals from the 
decisions of revising barristers, the ct. is confined 
to the questions of law raised by the barristers 
for the opinion of the ct.—GREENWICH CASE, 
DOBSON v. JONES (1844), as reported in 8 Scott, 
N. R. 80; 13 L. J. OC. P. 126. 

Annotations :—Mentd. St. Kdmunds Case, Clark v. St. 
Mary, B St. Edmunds Overseers (1856), 1 C. B. N.S. 
23; Heartley v. Banks (1859), K. & G@. 219; Bridgewater 
Case, Cook v. Humber (1861), 11 OC. B. N. 8. 33; 
Windsor Case, Bri 


7; Pow : J.C. P. 

Dalby (1874), L . P. 285; Smith oe. 

Overseers (1875), L. R. 10 9: B. 422; Sutton’s Hospital, 

Charterhouse v. Elliott, [1922] 2 K. B. 1. 

286. -|—Upon a case stated by a 
revising barrister the ct. is confined to the points 
of law reserved therein for its opinion, & will not 
allow a new point of law to be raised.—Crow v. 
HILLEARY, [1913] 1 K. B. 385; 82 L. J. K. B. 
380; 108 L. T. 300; 77 J. P. 164; 29 T. L. R. 
al é 11 L. G. R. 226; 2 Smith, Reg. Cas. 410, 

287. Objection to form of notice of appeal 
—Appearance by respondent.] — LANCASHIRE, 
SOUTHERN DIVISION CASE, RAWLINS v. WEST 
DERBY OVERSEERS, No. 143, ante. 


E. Costs. 

See, now, County Court (Registration Appeals 
Rules, 1918, r. 17.. oer oP 

288. General rule— Discretion of court.|— 
Semble: where the decision upon an appeal is 
adverse to the claim of franchise, the ct. will 
grant or withhold costs according as they see that 
there was reasonable ground for the appeal; but 
where the decision against applt. supports the 
franchise, costs will be given as a matter of course. 
—Bury Sr. EpMUNDs CAsE, CLARK v. ST. Mary, 
Bury St. EDMUNDS OVERSEERS (1856), 1 C.B. N.S. 


PART V. SECT. 4, SUB-SECT. 2. 


e. Only on “general questions.” 
Ontario Voters’ iste Act, c. 4, 8. 39 
ony authorises a county ct. judge to 
state a case for the consideration of 
the ct. of appeal upon some “general CAN. 
question,’’ which has arisen or is likely 

the revision of the lists by 
the judge. It is not competent for 
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a county ct. judge to ask the ct. of 
app e cert qu 
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f. Actual expenses allowed — Not 


ELECTIONS. 


28; K.&G.90; 26L.J.0.P.12; 28 L. T. 0.8. 
102; 20 J. P. 759; 8 Jur. N.S. 645; 5 W. BR. 21 5 
140 HE. R. 9. 


:—Folld. 


notat Haverfordwest Case, Rogers . 
Harvey (1858), 5 C. B. N. 8. 3; Collier v. King (1862 » 
11 C. B. N. & 478. Monta. Heartley v. Banks (1859), 
P. 144; New Windsor Case, Bridgewater v. 

11 6. B, N. 8. 7; Fox v. Dalby (1874), 
: ; Smith v. Seghill (1875), L. R. 10 Q. B. 
422; Bent o. Roberts (1877), 1 Tax Cas. 199: Hemm 
v. Stoke Poges Golf Club (1919), 35 T. L. R. 549. 

289. .|—Resp. will not be allowed 
costs on a registration appeal, where the case is 
a@ reasonably fit one for argument.—CoLLIER v. 
Kine (1862), 11 C. B. N. 8. 478; 142 E. R. 882. 

290. ——.]— Where the decision is in 
favour of applt., no costs are allowed. But where 
the decision is in favour of resp. the general rule 
is to give him his costs, the ct. reserving to itself 
the right to modify the rule as the circumstances 
of each case may seem to them to render it 
expedient (ERLE, C.J.).— LANCASHIRE SOUTHERN 
DIVISION CASE, I[EELIS v. BLAIN (1864), as 
reported in 18 C. B. N.S. 90; 144 E. R. 374. 
Annotations :—Mentd. Ormo’s Case, (1872) L. R._8 O. P. 

281; Hadfield’s Case (1873), L. R. 8 C. P. 306 ; Loweock 

v. Broughton Overseers (1883), 12 Q. B. D. 369. 

291. Failure of appellant to appear.]—Where 
resp. appears, but applt. does not, the ct. will 
affirm the decision with costs.—NEWPORT, ISLE 
OF WIGHT CASE, WHITE v. PRING (1849), 8 C. B. 
13; 2 Lut. Reg. Cas. 141; 187 E. R. 412. 

292. Failure of respondent to appear—Nomi- 
nated respondent.|—-LARCOMBE v. Simzny, No. 86, 
ante. 

293. Abandonment of appeal—After case re- 
mitted.|—In an appeal from a revising bar- 
rister, the point which was raised by the case 
depended on a question of fact which the revising 
barrister did not decide. The ct. refused to 
decide the question, & referred the case back 
to the revising barrister, to be re-stated. Applt. 
then abandoned the appeal :—Held: the resp. 
was not entitled to costs.—LAWE v. MAILLARD 
(1869), L. R. 4C. P. 547; 388 L. J. C. P. 179. 











SUB-SECT. 2.—APPEALS FROM COUNTY COURT TO 
CourT OF APPEAL. 
See, now, Representation Act, 1918, s. 14, sub- 
sect. 2; R. S.C. Ord. LVIII., r. 21, County Court 
(Registration Appeals) Rules, 1918, rr. 23, 24. 


SEecT. 5.—EXPENSES OF REGISTRATION 
OFFICE 


See, now, Representation Act, 1918, s. 15. 


remuneration.}-—The Comrs. of Her 
Majesty’s Treasury are only entitled 
to present for actual e nses, & not 
for remuneration, of oe - the 


estions 
1908), 
arliamentary voters 


in Ireland.—Re DERRY PRESENTMENT 
(1888), 22 L. R. Ir. 546.—IR. 
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Part Vi.—Parliamentary Election. 


Sect. 1—THE WRIT. 

294. Issue of writ for new election—House not 
informed that previous election questioned— 
Election following on new writ void.) — CARDIFF 
CasE (1661), 8 Commons Journals, 271. 


295. ——— Death of absent candidate—Before 
election.]—PoRTSMOUTH CASE (1747), 25 Commons 
Journals, 472. 


Annotation :—Refd. Tipperary Case (1875), 3 OM. & H. 19. 

See Ballot Act, 1872 (c. 33), s. 1; Representa- 
tion Act, 1918, s. 21 (4). 

Bye-election during apie amas Elec- 
tions in Recess Act, 1863 (c. 20), s. 1. 

296. Proof of writ—In action under Corrupt 
Practices Act, 1854 (c. 102)—Certified copy.]—The 
register of voters at a parliamentary election, 
made in pursuance of Parliamentery Voters 
Registration Act, 1843 (c. 18), ss. 48, 49, is a 
document of such a public nature as to be ad- 
missible in evidence upon its mere production by 
the returning officer, & therefore an examined or 
certified copy of it is also admissible. 

In an action for penalties, under Corrupt 
Practices at Elections Act, 1854 (c. 102), pltf. gave 
in evidence a copy of the writ & return from the 
office of the clerk of the Crown, certified by a 
clerk in the office to be a true copy of the original 
writ & examined therewith. Deft.’s counsel 
having allowed it to be given in evidence as a 
certified copy :—Held: assuming it was not, 
there was no ground for granting a new trial. 
Semble: in such an action, parol evidence of an 
election having taken place, is not sufficient 
without proof of the writ, return & register.— 
REED ». LAMB (1860),6 H. & N. 75; 29 L. J. Ex. 
452; 6 Jur. N.S. 828; 158 E. R. 32. 

Official telegraphic information 
Representation Act, 1918, s. 21 (2). 





Sect. 2.—THE RETURNING OFFICER. 
ae now, Representation Act, 1918, ss. 28, 29, 


297. Who may act— Parliamentary borough 
comprising several boroughs—Right of mayor of 
largest borough—wWrit previously directed to 
mayor of smaller borough.|—Under RHepresenta- 
tion Act, 1867, the Parliament borough of 
The Hartlepools comprised the municipal borough 
of Hartlepool & three townships. The municipal 
borough of West Hartlepool was created in 1887, 
& the Parliamentary borough of The Hartlepools 
then consisted of the municipal boroughs of 
Hartlepool & West Hartlepool & portions of three 
townships. According to the last census, the 
pleat ag borough within the Parliamentary 
borough of the Hartlepools having the largest 
Pee euen was the municipal borough of West 

artlepool. On the completion of the revision of 
the lists of voters, the town clerk of West Hartle- 
pool claimed that the revised lists of voters 
should be delivered tohim. The revising barrister 
decided that the town clerk of Hartlepool was the 
pro er person to receive the revised lists of 

ar entary voters, as the writs of election 
had on the occasion of every Parliamentary 
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g. Issue of writ for new election 
Bieta Acces ; 


por w 
a ssue of a writ to 
Bye ly in session,}~ 


The legislative assembly of O 
hile in session 

old a bye-election, 

3, S. 1897, o. 12, 8. 33, applying only 


election since 1867 been directed to the mayor of 
Hartlepool :—Held: inasmuch as the writs of 
election for all the Parliamentary elections since 
1867 had always been directed to the mayor of 
Hartlepool, he was entitled under Redistribution 
of Seats Act, 1885 (c. 23), s. 12 (4), to be the 
returning officer for the Parliamentary borough 
of The Hartlepools, &, therefore, the town clerk 
of Hartlepool was the proper person to receive 
the revised lists of Parliamentary voters from the 
revising barrister.—R. v. MACASKIE, [1914] 8 
K. B. 62; 111 L. T. 160; 78 J. P. 388; 2 Smith, 
Reg. Cas. 427; sub nom. R. v. MACASKIR, Ea p. 
WEST HARTLEPOOL CORPN., 83 L. J. K. B. 1158; 
12 L. G. R. 964. 

298. ——- ——- Right of sheriff of smaller 
borough.|—-By an ancient charter the borough of 
C. was created a county of itself, & the sheriff, 
& not the mayor, always had been the officer to 
whom writs of Parliamentary elections were 
directed. In 1832 the town of L. was ioined with 
it for the purpose of returning a member to Parlia- 
ment, & in 1913 L. became incorporated & had a 
mayor of its own :—Held: the sheriff of C. con- 
tinued to be the returning officer for the Parlia- 
mentary borough, & not the mayor of L., not- 
withstanding that there were two mayors & JL. had 
the larger population.—R. v. Ricnarps, R. v. 
WILLIAMS, [1915] 3 K. B. 402; 80 J. P. 433 31 
T. L. R. 581; sub nom. R. v. RICHARDS, R. v. 
WILLIAMS, Ha p. LLANELLY CoRPN., 84 L. J. K. B. 
2217; 113 L. T. 977, C. A. 

See, now, Representation Act, 1918, s. 28. 

299. Liabilities of — Irregular conduct by pre- 
siding officer—No personal default of returning 
officer—Result of election unaffected by mistake.| 
—BIRMINGHAM CASE, WOODWARD tt. SARSONS, 
No. 892, post, 

300. Costs — Quo warranto proceedings — 
Municipal Offices Act, 1710 (c. =a aaa return: 
ing officer in an unincorporated borough sending 
members to Parliament, is not liable to costs 
within above Act, in the event of judgment against 
him on a quo warranto information.—R. v. M‘Kay 
(1826), 5 B. & C. 640; 8 Dow. & Ry. K. B. 393 ; 
108 E. R. 238. 
Annotations Aid 








. R. vw Backhouse aay 7 3B. & 8. 
911. Mentd. Lioyd v. R. (1862), 2 B. & 8. 656. 
Vol. XVI, 


See, further, CROWN PRACTICE, 
p. 871, Nos. 2082 et seq. 

Wrongful refusal to admit votes.]—See 
Nos. 851-857, post. 

801. Powers of—vValidity of candidates 
fications—No power to determine.]—F ROME 
No. 479, post. 

Removal of persons obstructing proceed- 
A oe No. 858, post. 

802. Whether disqualified from standing as 
candidate.|—-ABINGDON CasE (1775), 1 Doug. 
El. Cas. 419. 

308. ——— During year of office.]|—WAKEFIELD 
CASE (1842), Bar. & Aust. 270, 277. 

—— Where duties discharged by acting returning 
officer.|—See Representation Act, 1918, s. 30. 

Return & declaration of result.)—See Sect. 14, 

oat. 
" Expenses of.|—See Sect. 15, ss. 1, A., post. 

Acting returning officer—Discharge of duties of 


. has to vacancies occurring while the 
to order the assembly is not in session.—Re SOUTH 
PERTH VINCIAL ELECTION, ELLAH 
v. MONTEITH, 2 EB. R. 144.—CAN. 





uali- 
ASE, 
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Sect. 2.—The returning officer, Sects. 3 & 4.] 


At an aaa by.]—See Representation Act, 
9 8. 6 
At university elections.|—See Sect. 17, post. 





Sect. 3.—NOTICE OF ELECTION. 


See, now, Ballot Act, 1872 (c. 33), s. 28, Sched. I., | 


Part I., as amended by Représentation Act, 1918, 
Sect. 21 (1), Sched. IT., Part I. 

304. Election held on insufficient notice—Volid 
—Consent of parties no remedy.|—SEAFORD CASE 


(1785), 8 Lud. E. C. 2. 
8 & 4 Vict. c. 81, the 


305. .] irate B 
notice of election must be given three clear days 
before day appointed for election ; where, there- 








——— aes mee 


take place on Dec. 23 :—Held: election on that 
day was void.—RYE CasE (1848), 1 Pow. R. & D. 
112. 

Day & time of election.]—See Ballot Act, 1872 
(c. 33), s. 28, Sched. I., Part I., rr. 2 & 4, as amended 
by Representation Act, 1918, s. 21 (1), Sched. IIT., 
Pari I. 

Place of election.|—See, now, Representation 
Act, 1918, s. 32. 

University elections.|—See Sect. 17, post. 


Secr. 4.—COMMENCEMENT OF ELECTION. 

306. No definite rule.]|—(1) I cannot assent to 
the contentions of petitioners that the candidature 
of F. commenced on Aug. 26, 1893. At that 
meeting F. was invited to become a candidate, 
but he did not accept that invitation (BRUCE, J.). 

(2) No definition & no definite rule can be laid 
down as to the time when an election begins 
(Bruce, J.). 

(3) I agree that the practice [treating by means 
of smoking concerts given by political associa- 
tion] is dangerously near to corrupt treating ... 
but I cannot, in the circumstances of the present 
case, say that the observance of the custom by 
persons, who from time to time acted as chairmen 
of smoking concerts, was a treating with the 
intention to influence votes by persons for whose 
acts F. ought to be held responsible (Bruck, J.). 

(4) Charges in an election petition are of a 
very serious nature & cannot be dealt with in the 
same way as particulars in a civil action. It is 
the duty of the ct. to see that such charges shall 
be formulated in definite terms & that they shall 
not be brought by the petitioners from time to 
time after the expiration of the statutory period 
fixed by the Act of Parliament [Corrupt Practices 
Act, 1883] (Bruck, J.). 

(5) The ct. ought not to allow particulars to 
be amended in such a way as to bring in charges 
which were not pointed at bv the petition 
(Bruck, J.).—LANCASTER (COUNTY), LANCASTER 
DIVISION CASE, BRADSHAW & KAYE v. FOSTER 


(1896), 5 O'M. & H. 39. 
Annotation :—Generally, Refd. Great Yarmouth Case (1906), 
5 OM. & H. 176. 


807. Not date of writ—Or nomination.]|—(1) I 
cannot think the period of candidature or the 
eriod of agency is to be limited either by the 
ate of the writ or by the day of nomination 
(Hawkins, J.). 
(2) With regard to the hat cards there is nothing 
I think which entitles resp. to relief. It is not 
proved, nor is it ayes to prove that these 
were used contrary to the order or without the 
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sanction of resp. or his election agent. Any one 
who reads the Act of Parliament (Corrupt Practices 
Act, 1883] must know that the use of such cards 
is an infringement of the Act; & (8) although a 
man may not know the law because he has not 
taken the trouble to make himself acquainted with 
it, no one can call that ‘‘ inadvertence,’”’ within the 
meaning of the Act. The election therefore must 
be declared void (HAWKINS, J.). 

(4) Upon the present occasion, I think, the 


| limit of time to which we ought fairly to apply 


our minds is a period commencing from the time 
when it was first known that resp. announced 
his intention to present himself as a candidate 
for election at the next ensuing election (HAWKINS, 
J.).—_ WALSALL CASE, HATELEY, Moss & MASON 
v. JAMES (1892), 4 O'M. & H. 123; Day, 106. 
Annotations :— Ag to (1) Refd, Lancaster (County), Lancaster 
WIGS SVSBVOLLE AJAVIBIULL VOaBO \LOVG), S&S VW Ve OW TAe LUG 
Expld. Pontefract Case (1893), 4 O'M. & H. 200. Distd. 
Ex p. Caine (1922), 39 T. L. R. 100, Refd. Cheltenham 
Case (1911), 6 O'M. & H. 194. As to (3) Consd. Nichol v. 
Fearby, Nichol v. Robinson, [1923] 1 K. B. 480. Refd. 
Seepney Case (1892), 4 O'M. & H. ; Ex p. Caine 
1922), 39 T. L. - 100. As to (4) Consd. Lichfield 
ivision Case (1895), 5 O’M. & H. 27: Great Yarmouth 
Case (1906), 5 O'M. & H. 176. Generally, Refd. Tower 
ounete St. George’s Division Case (1895), 5 O’M. & H. 


308. -]—(1) When a man begins to incur 
expenses with regard to an election, there is 
nothing to prevent his appointing an election 
agent. In some cases canvassers are set 1o work, 
& committees are formed long before the dissolu- 
tion or the issue of the writ. If those expenses 
are not to be returned as election expenses, the 
words of the Act [Corrupt Practices Act, 1883] as 
to the maximum amount of expenditure are set 
at naught (CAVE, J.). 

(2) If people are called together for the purpose 
of exciting their political enthusiasm, & if the so- 
called treating is a mere incident of such a gather- 
ing, it is not an offence within the Act [Corrupt 
Practices Act, 1883]. It docs not make it corrupt 
treating that a roof or warmth is provided for 
the meeting, nor is it necessarily corrupt treating 
if the persons attending the meeting are pro- 
vided with some sort of refreshment. But if 
they are gathered together merely to gratify their 
appetites & so to influence their votes, then it is 
treating within the Act (VAUGHAN WILLIAMS, J.). 

(3) The duties of the Public Prosecutor were 
confined to assisting the ct. at the conclusion of 
the case in considering whether any particular 
individual had been guilty of corrupt or illegal 
practices. Ifthe Public Prosecutor had witnesses, 
who would throw light on this, they might be 
summoned to attend (CAVR, J.). 

It is no part of his [the Public Prosecutor’s] 
duty to call evidence with respect to matters at 
issue in the petition, yet if there should be in his 
opinion a collusive withholding of evidence, it 
would be his duty to interfere & to call that 
evidence himself (VAUGHAN WILLIAMS, J.). 

The ct. ought to be very cautious in allowing 
such evidence to be called by the Public Prosecutor 
(CAVE, J.). 

(4) It is impossible to say that only those 
expenses are to be returned which are incurred 
after the writ is issued (CAVE, J.). 

(5) Resp. has failed to prove that he & his 
election agent took all reasonable means for 
preventing the commission of corrupt & illegal 
practices at the election. The lesson, therefore, 
to be gathered from this election petition... 
is that those who stand for Parliament must feel 
the full responsibility of personally taking care 
that those whom they allow to act as their agents 
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are not guilty of corrupt & illegal practices, & if 

they fail to do that they disentitle themselves 

to the relief from the consequences of the acts of | 
others which the judges are entitled to give them 
under Corrupt Practices Act, 1883, s. 22 (VAUGHAN | 

WILLIAMS, J.).—ROCHESTER CASE, BARRY 

VARRALL v. DAviss (1892), 4 O'M. & H. 156; 

Day, 98. 

Annotations :—As_ to (5) Refd. Cork (County) Eastern 
Division Case (1911), 6 O’M. & H. 318; Hz p. Caine (1922), 
39 T. L. R. 100. Generally, Refd. Tower Hamlets, St. 
George’s Division Case (1895), 5 O'M. & H. 89. 

309. Or occurrence of vacancy.|—-GREAT 
YARMOUTH CASE, WHITE v. FELL, No. 940, post. 

310. -]—(1) The first principle is that the 
election expenses do not necessarily begin on the 
day the writ is issued, that is to say, the promotion, 
the conduct & management of the election do 
not begin necessarily upon the day when the writ 
is issued (LAWRANCE, J.). 

(2) But the next principle that I gather from 
the cases is this—a great point was made when 
the question first arose: ‘‘ Well, but you cannot 
do this because you have no election agent.’’ I 
think the answer to this is that thera is nothing 
to prevent you having an election agent if you like. 
. . » But if you have not an election agent & 
expenses have been incurred which are expenses 
which ought to be returned, there is no difficulty 
in your clection agent getting possession of those 
& paying for those & getting vouchers for them, 
é& returning them as election expenses (LAW- 
RANCE, J.). 

(3) I think that when a man puts himself in 
that position, ‘‘I am not merely nursing the 
constituency; JI am not merely considering 
something in the distant future, but I am going to 
put myself by my candidature in such a position 
that I shall be ready at any moment for the 
election ’’—then I think what he does then may be 
considered as part of the conduct & management 
of the election, & I consider that the expenses may 
be, & some of them are, expenses of the election 
(PICKFORD, J.). 

(4) A man ought to be able to give his vote 
without any compulsion from either side, & there 
ought not to be people in the polling-booth such 
as M., who was watching for his employers... 
to see whether a man has voted (LAWRANCE, J.).— 
DORSETSHIRE, MASTERN DIVISION CASE, LAMBERT 
& BOND v. GuEsT (1910), 6 O’M. & H. 22. 
Annotation :—Generaily, Refd. Oxford (Borough) Case 

(1924), 7 O'M. & H. 49. 

311. Measures to advance candidature—Holding 
meetings.|—As soon as a candidate begins to hold 
meetings in the constituency to advance his 
candidature—in other words, as soon as he begins 
to take measures to promote his election—the 
election commences (BRUCE, J.).—STAFFORD 
(COUNTY), LICHFIELD DIVISION CASE, WOLSELEY, 
LEVETT, ALKIN & SHAW v. FULFORD (1895), 5 


O’M. & H. 27. 
Refd. Lancaster (County), Teancastor Division 








Annotations :-— 
Caso, Bradshaw & Kaye v. Foster (1896), 5 es ‘ 
39. Mentd. Great Yarmouth Case, White v. Fell (1906), 
- & H. 1763; Hartlopools (Borough) Case, Wilson 
& Butterwick v. Furness (1910), 6 O'M. & H.1; Louth 
(County) North Division Case, Fearon v. Hazleton (1910), 
O’'M. & H. 103; Oxford (Borough) Case, Hall & Morrell 
v. Gray (1924), 7 O’M. & H. 49. 
312. Whether on appointment 


of election 


agent.|—(1) I do not agree with my learned | 


brother (GRANTHAM, J.) that the day when the 
election begins is necessarily the day when the 
agent is appointed, nor can I agree that one cannot 
have election expenses until one has got an 
election agent (LAWRANCE, J.). 

(2) On Dec. 27, C. was adopted, the association 
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dissolved, & the election agent was appointed. 
From that time election expenses began, & those 
expenses do not include the ones of which com- 
plaint has been made (LAWRANCE, J.). 

(3) It was contended that T. had been seen in 
a committee room where he was supposed to have 
seized a few cards or handbills & scattered them 
about the street. But that is not nearly sufficient 
to make resp. liable for his doings (LAWRANCE, J.). 

(4) The person charged can be informed after- 
wards as to what has been said against him. I 
think it is better he should remain out of ct. 
(GRANTHAM, J.). 

(5) If expenses are primarily or principally 
expenses incurred for the promotion ot the 
interests of the candidate they are election 
expenses (LAWRANCE, J.). 

(6) It is true that in election cases we have to 
throw overboard the rules which regulate ordinary 
cases, because we have to deal with peculiar cir- 
cumstances (LAWRANCE, J.).—MAIDSTONE CASE, 
Evans v. CASTLEREAGH (VISCOUNT) (1906), 5 
O’M. & H. 200. 

313. -]—(1) In Oct. 1903, M. was acting as 
election agent; onwards we find him expending 
money on meetings and so forth... these 
expenses ought to have been returned [as election 
expenses] (LAWRANCE, J.). 

(2) Resp., in my opinion, properly & legiti- 
mately incurred these expenses in holding meetings 
as a candidate & in educating the electors, but 
although his primary object may have been to 
secure his own return, they were not expenses 
incurred by him with reference to the conduct & 
management of the election. I take the view 
that there is no difference whatever between 
candidature & prospective candidature, but there 
is a great difference between campaign & battle. 
When the time of battle comes all expenditure 
must be returned as election expenditure under 
the Act (GRANTHAM, J.). 

(3) In regard to the garden party, I have 
nothing to say against the Liberal Social Council as 
such, ... but there was a man concerned who 
did know perfectly well [that it was corrupt 
treating] & saw to what use the party could be 
put. ...I1 find that the giving of the garden 
party was treating, & that M. [the agent] was at 
the bottom of it & was thereby guilty of corrupt 
treating (LAWRANCE, J.). 

(4) If you give drink to a man with the intention 
of confirming his vote & of keeping up the party 
zeal of those believed to be already supporting 
your candidate, then that is corrupt treating 
(LAWRANCE, J.). 

(5) Petitioner ought to pay to resp. the extra 
costs to which he had been put by reason of the 
charges upon which no evidence has been offered. 

(6) With regard to the charges upon which the 
ct. is not unanimous, it must be borne in mind 
that upon the authority of previous cases peti- 
tioners were justified in bringing forward those 
charges; .. . under those circumstances we think 
that petitioners are entitled to their costs of those 
charges (GRANTHAM, J.).—CORNWALL, BODMIN 
DIvision CasE, Tom & Durr v. AGAR-ROBARTES 
(1906), 5 OM. & H. 225. 

314, —-—.]—DORSETSHIRE, EASTERN DIVISION 
CASE, LAMBERT & BOND v. Guxst, No. 310, ante. 

315. Adoption of candidate—Intention to stand 
whenever election may take place.|—LamsBeru, 
KENNINGTON DIVISION CASE, CROSSMAN v. DAVIS 
(1886), 54 L. T. 628; 4 O'M. & H. 93. 


Annotations :-—Refd. Elgin & Nairn Caso (1895), 5 O'M. & H. 
ie oe (County), Lichfield Division Caso (1895), 5 
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Sect. 4.—Commencement of election. Sects. 5 & 6: 
Sub-scels. 1, 2 & 3, A.] 


ee emmeees ee ae Ee 


316. 
Moss & MASON »v. 





.|— WALSALL CASE, ea’ 
AMES, No. 307, ante. 
Commencement of promotion 
of election.] —STAFFORD (COUNTY), LICHFIELD 
DIVISION CASE, WOLSELEY, LEVETT, ALKIN & 
SHAW v. FULFORD, No. 587, post. 

818. -.J—GREAT YARMOUTH CASE, 
WHITE v. FELL, No. 940, post. 

















319. —— +] MAIDSTONE CASE, EVANS v. 
CASTLEREAGH (VISCOUNT), No. 812, ante. 
320. ——— ———. | — CORNWALL, Bopmin D1v1- 


BION CAsE, Tom & DUFF v. AGAR-ROBARTES, 
No. 313, ante. 

321. -] — DORSETSHIRE, 
DIVISION CASE, LAMBERT & BOND v. 
No. 310, ante 

322. Invitation to become candidate—Not before 
acceptance of.|—- LANCASTER (COUNTY), LANCASTER 
DIVISION CASE, BRADSHAW & KAYE v. FOSTER, 
No. 306, ante. 


EASTERN 
GUEST, 








SEcT. 5.—CANDIDATES. 


323. Who is a candidate.] — Candidates are 
persons offering themselves to the suffrages of 
the electors (LoRD ELLENBoLROvVGH C.J.).— 
Mornis v. BURDETT (1813), 2 M. & S. 212; 105 
EK. R. 361. 

Annotation :—Reld. Re Haverford ioe Case, Davics v. 

Kensington (1874), L. R. 9 C. P. 720 

324. -|—(1) A. was preponed & seconded, 
with his own consent, as a candidate at an election 
for a county, but withdrew before the show of 
hands. No bills of charges or claims against 
him were sent to the election auditor :—AHeld: 
he was nevertheless liable under Corrupt Practices 
Prevention Act, 1854 (c. 102), & 21 & 22 Vict. 
c. 87, to pay the election auditor the fee of £10. 

(2) 21 & 22 Vict. c. 87, s. 3, gives a definition 
to the word ‘“ candidate,’? which includes all 
persons nominated as candidates, or who shall 
have declared themselves candidates sag eae B.). 
—ITDWARDS v. WHITEHURST (1860), 5 H. & N. 
131; 29 L. J. Ex. 8329; 1 L. T. 302; 24 J. P. 
808; 8 W. R. 183; 157 BH. R. 1129. 

$25. Status as candidate— Destroyed if bribery 
committed—-By candidate—Or agent.]|—Norwicu 
Cask, TILLETT v. STRACEY, No. 1449, post. 

See, further, Sect. 9, ante. 

Qualifications for candidature.|—See PAR.Lis- 
MENT. 








Power of returning officer to determine. ]— 
See No. 479, post. 

Commencement of candidature.|—See Sect. 4, 
ante. 

Expenses.|—See Sect. 15, sub-sect. 2, post. 

Deposit payable—& forfeiture thereof.|—Sce now, 
Representation Act, 1918, sects. 26, 27. 

Liability of—For acts of agent.|—See Sect. 6, 
sub-sect. 3, 0., posi. 
For expenses of returning officer.|—Sec 
now, Representation Act, 1918, Sect. 29 & Sect. 14, 
sub-sect.. 1, post. 





PART VI. SECT. 5. 


Office holder — Resignation of 
eee. }—A. held an office fel the Ct. of 
exch. of Scotland which he purported 
resign y a letter dated Oct. 18. 
This lettcr was addressed & delivered 
the Sccretary to the 


@ candidate at 


clection: 


rr en ee —— 


Oct. 25, but it was not laid before the 
Board nor formally accepted. A. wes 
an election which 
took place on Oct. 28 & was returned :— 
He A. was at tho time of his 
divested of the 
LANERK (COUNTY) Cask (1775), 
Treasury | Doug. El. Cas. 367.—SCOT. 


ELECTIONS. 


-—ELECTION AGENTS, SUB-AGENTS, 
ASSISTANTS AND WORKERS. 


SUB-SECT. 1.—AGENTS AND SUB-AGENTS. 


See Corrupt Practices Act, 1883 (c. 51), s. 24, 
sub-sects. 1, 2, 8, 4, 8. 25, sub-sects. 1, 2, 3, 4, 
8. 26, sub-sects. 1, 2, Sched. I., Pt. I., ss. 1,2,% 13 
Representation Act, 1918, 9, sub-sect. 4, 
Sched. VIII. 

826. Election agent — Qualifications of. 

(1) The object of the Act (Corrupt Practices Act, 
1883], is that a person shall be the election agent 
who shall be effectively responsible for all the acts 
done in procuring the election. The affairs of 
the election should be carried on in the light of 
day, & a respectable & responsbile man, responsible 
to the candidate & to the pubis: should be there 
to do all that is necessary (FIELD, J.). 

(2) It is important to observe that the Act 
makes a_ great distinction between corrupt 
practices & illegal practices. A corrupt practice 
is a thing the mind goes along with. An illegal 
practice is a thing the Legislature is determined 
to prevent, whether if is done honestly or dis- 
honestly (FIELD, J.). 

(3) We see no reason why they [resp. & election 
agent] should not have certificates. We have no 
reason to think they have not answered perfectly 
honestly, truly, & fairly (Fixip, J.).—BARROW-IN- 
FURNESS CASE, SCHNEIDER v. DUNCAN (1886), 
54 L. T. 618; 4 O'M. & H. 76. 

Annotations 4s He (1) Refd. West Bromwich Case (1911), 


SrcT. 6 


6 OM. & H. As to (2) Refd. Stepncy Case (1886), 
40M. & H. si. 
327. ——— To whom responsible—To candidate 


& public.]—BarnRow-1n-FURNESS CASE, SCHNEIDER 
v. DUNCAN, No. 326, ante. 

328. ———- When ‘candidate may appoint — On 
incurring election expenses.|—ROCHESTER CASE, 
BARRY & VARRALL Vv. DAvixEs, No. 308, ante. 

329. ——— Employed in non-political work — 
Secretary to candidate—Part of salary returnable 
as expenses.|—(1) [Petition alleged the non- 
inclusion of any figure for the services of the 
clerks & the election agent.] First, as to the 
election agent. If it could be said that B. was 
so employed by F., that his cmployment was in 
substance political or partly political, that he 
was retained partly as a private secretary but 
also for all political work that F. might have, as 
registration agent during the years when there 
was no election, as clection agent during the 
years when there was an election, it would be 
necessary to return a proportionate part of his 
salary as being expenses of the election, because 
they would be the hire of his services as election 
agent. But the facts that B. was given an extra 
payment in 1900 & that F. was prepared & even 
desirous, but for personal grounds, to appoint 
somebody else in the place of B. as election agent 
for this election show that we cannot consider it 
as part of the duties of B. in respect of his standing 
employment to be election agent when called 
upon (PHILLIMORE, J.). 

(2) The next point I deal with is the complaint 
that people were paid for piloting carriages or 
motors to & from the houses of the electors. 
These people have been classed by ue election 
agent in his returns | as measengers. ... All such 
PART VI. SECT. 8, SUB-SECT. 1. 


k. Sub-agentsa——Whether limited tn 
number.}—No limit can be placed to 
the number of persons through whom 
the sub-agency may  extend.—Re 

2 | Haves ELECTION, BLACK v. PLUMB 

(1874), H . w. CG. 568.—CAN. 


office.— 


Part VI.—PARLIAMENTARY, ELECTION. 


classes of odd men may very properly be ranked 
as messengers (PHILLIMORE, J.). 

(3) Was W. an agent of resp.? His general 
position was that of a keen supporter, an old 
supporter; he drove about in a motor car pro- 
vided for speakers from meeting to meeting; he 
from time to time visited the central committee 
room; he was one of the assenters to resp.’s 
nomination & a counter at the election. All 
these things, all even combined, are not enough 
to make him an agent, but they bring him into 
close connection with the election & make it not 
improbable that his services might, on an emer- 
gency, be put into requisition, or that the volun- 
tary tender of his services might be adopted or 
recognised by the agents of resp. (PHILLIMORE, J.). 

(4) [Special train with horses, etc., for use in 
election sent by resp.’s son.] It is said that this 
comes within clause 7 of Corrupt Practices Act, 
1883 ; we have come to the conclusion that there 
is no ground of complaint in this respect (PHILLI- 
roca J.).—HARTLEPOOLS CASE (1910), 6 O’M. 


Annotation :—As to (2) Refd. Oaford (Borough) Case 

(1924), 7 O'M. & H. 49. 2 

330. Sub-agent—-Vote as illegal practice—Act- 
ing voluntarily—Honorarium paid after election.] 
—Appct., who had voted at a Parliamentary 
election, had acted as sub-agent to a candidate, 
& had after the election received £26 as a honora- 
rium & £5 5s. for the use of his offices as a com- 
mittee room. He alleged that he voluntarily 
undertook the duties oi a sub-agent without any 
paylent or reward, & that when he voted he was 
under the impression & belief that he would 
receive no payment, & that ncither before, during, 
nor after the election did he ask for any payment 
for his services, & that previous to his entcring 
on his duties he was informed that he could not 
be paid for his services. Upon an application 
for relief under the Corrupt Practices Act, 1883 :— 
Held: it was not a case in which the ct. could 
grant the application.— fe KssEx, SoUTH WESTERN 
DIVISION CASE (1886), 2 T. L. R. 388, D. C. 

331. Agent for election expenses—A general 
agent.|—-TEWKESBURY CASE, No. 677, post. 

382. Solicitor employed as agent—When en- 
titled to recover retaining fee.|—(1) An attorney, 
who is retained as the agent of a candidate to 
represent a place in Parliament, is not entitled 
to recover anything for a retaining fee, unless 
there has been an express agreement that such 
fee should be paid to him. 

(2) The law does not recognise the time of an 
election as a sort of Saturnalia, when every one 
is to be at liberty to dip his hands into the candi- 
date’s pocket; & the law does not allow any 
charge to be made except for services actually 
done (WILLIAMS, J.).—PARKER v. ROBINSON 
(1835), 7 OC. & P. 241. 

333. |—A_ solicitor was employed 
as an election agent, & advised & assisted the 
committee :—Held: he had been retained as a 
solicitor & not as a mere agent, & was liable to 
have his bill taxed accordingly.—Re OsBorneE 
(1858), 25 Beav. 353; 27 L. J. Ch. 532; 31 
L. T. O. 8S. 79; 4 Jur. N. S. 296; 6 W. R. 401; 
53 E. R. 671. 

Annotation :—Distd. Re Oliver (1867), 36 L. J. Ch. 261, 


334. -]|—Where, for a Parliamentary 
election, a solicitor was employed as eae 
agent, other persons being employed as leg 
agents :—Held: his bills were not liable to 
taxation.—Re OnivEer (1867), 36 L. J. Ch. 261; 


31 J. P. 375; 15 W. R. 331. 
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Right to vote.]—See, now, Representation Act, 
1918, s. 9, sub-sect. 4, Sch. VIII. 

What constitutes agency.]—Scee Sect. 6, sub-sect. 
3, B., post. 

Liability of candidate for acts of agent.]—See 
Sect. 6, sub-sect. 3, C., post. 

Corrupt and illegal practices.]—See Sect. 9, post. 


SUB-SECT. 2.—ASSISTANTS AND WORKERS. 

See Corrupt Practices Act, 1888, Sch. I., Pt. L., 
ss. 8, 4, 5, 6, 7; Representation Act, 1918, s. 9, 
sub-sect. 4, Sch. VIII. 

335. Polling agent—Agreement not to employ 
—Not enforceable.|—The election agents of two 
Parliamentary candidates agreed not to employ 
personation agents. A week before the election, 
one gave notice that he should not abide by the 
agreement. On an application for an injunction 
to restrain him from employing such agents :— 
Held: The ct. ought not to grant an injunction, 
& it ought to be refused if only on the ground that 
the public had an interest in the purity of elections. 
—AINSWORTH v. MUNCASTER (LORD) (1885), 2 
T. L. R. 108. 

336. Clerk—-What constitutes—Solicitor’s clerk 
acting without additional payment.|—York 
(County), East RipiInGc, BUCKROSE DIVISION 
Cask, SYKES v. MCARTHUR (1886), 4 O’M. & H. 
110. 


Annotation :—Mentd. Cooper v. Ogden, Oldham Caso 
(1908), 24 T. L. R. 242. 
337. ——— Right to vote.|_-YorK (CouNTY), East 


RipiIna, BucKROsSE DIVISION QOASE, SYKES v. 
MCARTHUR (1886), 4 O’M. & H. 110. 

Annotation: -Mentd. Cooper v. Ogden, Oldham Case 
(1908), 24 T. L. R. 242. 

_—- .]—See, now, A aaa Act, 
1918, s. 9, sub-sect. 4, Sch. VIII. 

Canvassers.|—-See Nos. 553, 554, post. 

3838. Messengers — What constitutes —- Persons 
piloting vehicles—For use of voters.]—HARTLE- 
POOLS CASE, No. 329, ante. 

Employment of large numbers.]—See No. 556, 
post. 

839. Person preparing meeting room.]—[Km- 
ployment in preparing a schoolroom for meetings] 
is not an cmployment of the nature of personal 
services such as those rendered by an agent, 
clerk, or messenger (CAVE, J.).—FINSBURY CEN- 
TRAL DIVISION CASE, PENTON v. NAOROJI, 
= penal CasE (1892), 4 OM. & HU. 177; Day, 

1. 
Annotation :—Mentd. Exctcor Case, Escott’s Case (1911), 

6 O'M. & H. 242. 

See, further, Sect. 9, sub-sect. 1, A. (a) w., & 
Sect. 9, sub-sect. 4, post. 

What constitutes agency.]—Sce Sect. 6, sub-sect. 
3, B., post. 

Liability of candidate for acts of agent.]—-Sce 
Sect. 6, sub-sect. 3, C., post. 











SUB-SKCT. 3.—RELATIONS BETWEEN CANDI- 
DATE AND AGENT. 
A. Principles of Agency. 

340. Not common law relationship—Of principal 
& agent.|—NorwicH Case, TILLETT v. STRACEY, 

; ost. 
Pree . .j}—(1) A volunteer canvasser 
had occasionally at public-houses, where friends 
of his & supporters of the candidate for whom he 
canvassed were present, paid for wine & other 
liquor supplied, & resp. himsclf was on one occa- 
sion. present at a meeting of a political association 
held in a public-house, when a tg was 

E 
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Sect. 6.—Hlection agents, sub-agents, assistants and | the purpose of promoting his election (GROVE, J.). 
workers: Sub-sect. 8, A. & B. (a).] | Jame ie74) ae ria we be rae v. 
brought up & distributed gratis among the | {AMES ( sins oe ; : pee 
company by the landlord of the public-house at  “7yolstions +e tg (A) etd. Wigan Cage (138). & H. 
his own cost & without the sanction of resp. :— 107. As to (8) Refd. Galway (Borough) Case (1874), 2 
Held: no case of treating was made out, for he ae ba aig s Generally, Mentd. Pare v. Hartshorne 
though the above circumstances might afford : 7 ), 31 L. T. 486. ——— baa -ascided 
some slight ground for suspicion, yet there was no 43. ; |—The law ace 
plain & positive proof of treating corruptly ; that a candidate at an election is responsible for 
providing ‘refreshments on the, poling day for oe oo once amsies under ti Sommon law of 
Perens 20ne he Cosamed: aa ene: oreo i agency (GROVE, J.).—Boston CASE, MALCOLM v. 


election was not illegal. 
: : IncramM & PARRY (1874), 2 O'M. & H. 161. 
(2) The law is a stringent law, a harsh law, pepprinitp pak To *) Hamicta, St. Geo 


a hard law; it makes a man responsible who : OM. & H. 89; Not La 
has directly forbidden a thing to be done, when (Horough) Hastora Division Case (1911), 6 O° ie H. 
that thing is done by a subordinate agent. It 292. : 
is in point of fact making the relation between 344, — .|—I havo carefully considered 
a candidate & his agent the relation of master the decisions of the various judges & have ascer- 
& servant, & not the relation of principal & tained that the principles they have laid down as 
agent (MARTIN, B.).—WESTMINSTER CASE (1869), to agency affecting a sitting member are very 
20 L. T. 238; 10’M. & H. 89. much wider than agency to affect a principal. It 
Annotations :—As to Q) Refd. Youghal Caso (1869), 21 L.T. is not a case of principal & agent. The analogy 
eee : a o i Peo Pash ars are {1860 aE a tg is that of master & servant, & I gh bape ee 
 aleriplrd Partha? tuleahabeaa Bib aaittr a soc ‘©> ~~ conclusion that any person whom the candida 
a aaa Caso, Shaw v. licchitt (1893), Day, 125. puts in his place to do a po rtion of his task, 
2. —J—(1) The law of agency, a8 namely, to procure his election as a member of 
applied to election petitions, has been differently | parliament, is a person for whose acts he would 
expressed by different learned judges, some of be liable (FIELD, J.).—AYLESBURY CasE (1886), 
whom have likened it to the relation of master & 4 OM. & II. 59. _ 
servant & another to the employer of persons to | Annotation :—Consd. Haggerston Casc (1896), 5 O’M. & H. 
run a race for him. All agree that the relation 68. 
is not the common law one of principal & agent, 345. ——.]—-GREAT YARMOUTH CASE, 
but that the candidate may be responsible for WHITE v. FELL, BAKER’sS CASE, No. 715, post. 
the acts of one acting on his behalf, though the 346. Analogous to relationship of master & 
acts be beyond the scope of the authority given, servant.|—NorwicH CASE, TILLETT v. STRACEY, 
or, indeed, in violation of express injunction No. 1449, post. 

(GROVE, J.). 347, ———.]—WESTMINSTER CASE, No. 341, ante. 
(2) It must be borne in mind in these cases, 348, ——.|—-AYLESBURY CASE, No. 344, ante. 
that although the object of the statute [Hlections 349. Analagous to relationship of sheriff & 
Act, 1868] by which these election tribunals was bailiff..—Harwich CasE, TOMLINE v. TYLER, 

created was to prevent corrupt practices, still No. 367, post. 
the tribunal is a judicial, & not an inquisitorial, 
one; it is a court to hear & determine according B. What constitutes Agency. 
to law, & not a commission armed with powers to InG 1 
inquire into & suppress corruption (GROVE, J.). | (a) In General. 
(3) In proving general corruption, it would be ; | 350. No precise rule.J—(l1) No one can lay 
impossible to specify names (GROVE, J.). down a precise rule as to what would constitute 
(4) My learned brothers, whom I have con- | evidence of being an agent. Every instance in 
sulted with respect to the production of the which it is shown that, either with the knowledge 
telegrams, coincide in the opinion that I decidedly , of the member or candidate himself, or to the 
ought not to interfere to compel the production | knowledge of his agents who had employment 
of those telegrams, or even to say anything to | from him, a person acts at all in furthering the 
the Post-Office officers to procure their production. election for him, in trying to get votes for him, is 
I am not by this decision saying that cases might evidence tending to show that the person so 
not arise where, upon strong specific grounds acting was authorised to act as his agent (BLACK- 
being shown, the judge might interpose his BURN, J.). 
authority (GROVE, J.). | (2) It is by no means essential that it should be 
(5) A point reserved for the ct. must go to the , shown that a person so employed, in order to be an 
whole trial. A point reserved must be such a agent for that purpose, is paid in the slightest 
point that if the ct. decide it against my ruling, degree, or is in the nature of being a paid person. 
it will affect the whole result of the trial. No But it is a question what is sufficient evidence 
point can be reserved unless it goes to the whole | upon that point (BLACKBURN, J.). 
result (GROVE, J.). | (3) Resp. had deposited £11,000 with P. 
(6) So far as regards the present question, Iam _ directing him to apply it honestly, but exercising 
of opinion that to establish agency for which the | no control at all over him. . . . A person proved 
candidate would be responsible, he must be proved , to be an agent to this extent is not only himself 
to have by himself, or by his authorised agent, | an agent of the candidate, but also makes those 
employed the po whose conduct is impugned, agents whom he employs. The extent to which 
to act on his behalf, or have to some extent put a person is an agent differs according to what he 
himself in their hands or to have made common | is shown to have done. An agent employed so 
cause with them, all these or either of these, for | extensively as is shown here, makes the candidate 


2 recise definition, but is a shift uences of their actsa.—Re NORTH 
PARE NE EET A SUP Seek: ao elastic law, capable of being moulded NTARIO ELECUION, GIBBS v. WHELER 
ae from time to time to meet the in- (1879), H. KE. C.785; 48. C. R. 430.— 
350i. No precise rule.}—The law ventions of those who in election AN, 
of election agency is not capable of matters seek to got rid of the conse- 
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responsible, not only for his own acts, but also 
for the acts of those whom he, the agent, did so 
employ, even though they are persons whom the 
candidate might not know or be brought in 
personal contact with. In paying money to a 
person not declared to be his election agent, 
resp. was in the most direct terms acting con- 
trary to Corrupt Practices Prevention Act, 
1863 (c. 29), 8.4. Besides I cannot in the slightest 
degree doubt that if a fund is placed in the hands 
of an agent by a candidate, & if it is shown that 
the agent expended it in corrupt practices after- 
wards, it is evidence tending to show that the 
candidate paying into those hands the money 
that was spent in corrupt practices was himself 
intending that it should be spent in corrupt 
practices (BLACKBURN, J.). 

(4) As to this word ‘ corruptly ” the true 
construction of Corrupt Practices Prevention 
Act, 1854 (c. 102), s. 4, is that which was stated 
by Mr. Justice WiLLEs in giving his opinion in 
the Iiouse of Lords in the case Cooper v Slade, 
No. 464, post, namely, that ‘‘ corruptly ’’ there 
does not mean wickedly, or immorally, or dis- 
honestly, or anything of that sort, but with the 
object & intention of doing that which the 
legislature plainly means to forbid. In fact, 
giving meat or drink is treating, when the person 
who gives it has an intention ot treating . . . not 
otherwise; & in all cases where there is any 
evidence to show that meat or drink has been 
given, it is a question of fact for the judge whether 
the intention is made out by the evidence, which 
in every individual case must stand upon its own 
grounds; & although each individual case may 
be a mere feather’s weight by itself, & so small 
that one would not act upon it, yet if there 1s a 
Jarge number of such cases, a large number of 
slight cases will together make a strong one; & 
consequently it must always be a very important 
inquiry what was the scale, the amount & the 
extent to which it was done (BLACKBURN, J.). 

(5) Insufficient return by agent of expenses is 
evidence of knowledge on his part of corrupt 
practices.—BEWDLEY CASE (1869), 19 L. T. 676; 
10'M. & I. 16. 

Annotations :—As to if? Consd. Great Yarmouth Case 

(1906), 5 O'M. & H. 176. Refd. Dublin Case Sha 

O'M. & H. 270; Salford Case, (1869), 1 O'M. & H. 

133; Tamworth Case (1869), 1 O’M. & H. 75; Taunton 

Case (1874), 30 L. T. 125. As to (3) Refd. Staleybridge 

Case (1869), 1 O'M. & H. 66. As to (4) Consd. Youghal 


Case (1869), 21 L. T. 306; Longford Case (1870), 2% 
O’M & H. 6. Generally, Mentd. Boston Case (1880), 3 
O’M. & H. 151. 


351, ———-.]}—(1) The managers of an association 
having circulated addresses & papers issued by 
the candidate, will be presumed to have done so 
with his knowledge, or with that of his agents, so 
as to constitute the association an agent of such 
candidate, & to make him responsible for any 
illegal acts of its managers. Where an associa- 
tion or a person is tacitly allowed by a candidate, 
or with the candidate’s knowledge, to promote his 
election, that is some evidence to show that he is 
an agent; & where a body acts in support of a 
candidate, the assistance being a substantial 
benefit, & he does not hold them off or repudiate 
them, he must accept the consequences, & be 
responsible for their malpractices. 

What is the definition of agency for which 
the candidate would be responsible? What 





| 
| 
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relation between the candidate & the person 
who is shown to be guilty of a corrupt practice 
would be sufficient to make the candidate 
responsible. . . . I think all one can do is this, 
to say that wherever a person is in any way 
allowed by a candidate or has tho candidate's 
sanction to try to carry on his election & to act 
for him, that is some evidence to show that he is 
his agent (BLACKBURN, 4). 

(2) The rule of Parliamentary election law 
that a candidate is responsible for the corrupt 
act of his agent although he himself not only 
did not intend it or authorise it but bond fide did 
his best to hinder it, is a rule that must fall at 
times with great hardship upon particular persons 
(BLACKBURN, J.). 

(83) The further question as to whether or not 
resp, should have the seat would depend upon 
the result arrived at after going through the 
individual votes & seeing, without regard to who 
it was corrupted this man or that what was the 
majority of uncorrupted voters & whether there 
was a majority for any one who had not rendered 
himself by personal misconduct incapable of 
standing (BLACKBURN, J.).—- TAUNTON OASR, 
WILLIAMS & MELLOR v. Cox (1869), 21 L. T. 169; 
1 O'’M. & H. 181. 

Retd. 


Annotations :—As to (1) Horeford (Borough) Case 
iia 1 O'M. & H. 194; Haggerston Caso (1898), 5 
*M. & H. 68. 
352. 


-|—(1) It has never been distinctly 
& precisely defined what degree of evidence is 
required to establish such a relation between the 
sitting member & the person guilty of corrup- 
tion as should constitute agency (BLACKBURN, J.). 

(2) I believe the law to be, though 1 do not 
think it has been distinctly settled, that if the 
bribery or corruption was to such an extensive 
degree (though it was not shown to be in any 
way connected with the agents or persons be- 
longing to the members) as to show that it was 
not a fair and open election, but a corrupt 
e.ection ; or if it was shown that corrupt practices 
of any sort, however small, were committed by 
an agent of the sitting member, the seat is 
vacated ; & it has been established that it is not 
at all necessary & essential that the agent should 
have been acting with the knowledge or consent, 
or with the request of the member; if he abuses 
his authority, & commits corruption, it equally 
vacates the scat, as if the corrupt practice had 
been committed by the express direction & 
authority of the member (BLACKBURN, J.).— 
BRIDGEWATER CASE (1869), 1 O'M. & H. 112. 
Annotation :—As to (2) Refd. Ipswich Case, Packard v. 

Collings (1886), 54 L. T. 619. 

358. Deduced from all facts of the case.]— 
(1) It is bribery under Corrupt Practices Pre- 
vention Act, 1854 (c. 102), 8. 3, to promise to see 
that a workman shall be no loser of wages by 
givirig his vote. 

(2) What is the definition of agency? What 
is the relation between the sitting member & the 
person guilty of a corrupt practice that shall 
constitute agency, so as to make the sitting 
member responsible for it? At present I cannot 
go further than to say that each case must be 
considered upon the whole facts taken together, 
& it must be determined in that way whether 
the relation between the person guilty of the 
corrupt practice & the member was such as to 





3531. Deduced from all facts of the | ELECTION, STRATTON v. O’SULLIVAN inference.— Re LisacaR DOMINION 
case.}—~Agenoy in election matters is a | (1875), H. E. C. 245.—OAN. ELECTION (1902), 22 C. L. T. 433; 14 
result of law to be drawn from the 358 fi. .J}—To prove agency, the Man. L. R. 310.—CAN, 

evidence should also be clear & con- 353 iii, ——-.}—In_ a question of 


facts of the case, & the acta of the 
ind{viduals,—Re Kast PETERBOROUGH 


clusive & such as to lead to no doubtful 


imputed agency the facts ought to lead 
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make the latter fairly responsible for it (BLACK- 
BURN, J.). 

(3) I do not think it necessary that there 
should be any paid agency to make a candidate 
responsible for what the person has done. I 
think that many of these volunteer agents who 
were heads of committees might or might not be 
so far connected with resp. that he would be 
responsible for them (BLACKBURN, J.). 

Counsel for petitioner laid it down as a definite 
proposition of law that wherever a sitting member 
or his agents for whom he was responsible had 
employed a person to obtain a vote though they 
meant him to obtain it honestly, yet it he did 
that corruptly which they meant him to do 
uncorruptly they must take the consequences. 
To a very considerable extent I am inclined to 
agree to that proposition (BLACKBURN, J.). 

(4) Observations on the effect of bribery as 
to the vacation of the seat (sce No. 658, post).— 
STALEYBRIDGE CASE, OGDEN, WOOLLEY & BUCK- 
LEY v. SIDEBOTTOM, GILBERT’s CASE (1869), 20 
Teele de te ay Wik, Varnstagle Cans dU) 5 

— e 8 6 e ’ 
AM ee 105: Tasnton Case (1874), 2 O'’M. & H. 66; 
Westb Case (1881), 3 O’'M. & H. 78. Generally, 
Mentd. Dudley Case (1874), 2 O’M. & H. 115. 

354. J—(1) It rests with the judge, not 
rave ats or straining the law but applying 
the principles of the law to changed states of fact, 
to form his opinion as to whether there has or 
has not been what constitutes agency in these 
election matters (GROVE, J.). 

(2) It was proved that resp. was vice-president 
of a certain society, that he spoke at meetings of 
that society, & that many members were to his 
knowledge active partisans of his, & were actively 
canvassing for him, that there were certain rooms 
belonging to this society, which might in one sense 
be called committee-rooms, but which were not 
committee rooms in the old sense of being occu- 
pied by a certain fixed committee. These rooms 
were placarded with resp.’s name & at them 
business in connection with the election was trans- 
acted. These facts would prima facie bring the 
case within the law of agency, & would be sufficient 
to satisfy a tribunal that resp. had put himself in 
the hands of certain persons, so as to make him- 
self liable if they, for the purpose of remot’ 
his election, committed acts of bribery (GROVE, J.). 

(3) A candidate is responsible generally for the 
deeds of those who, to his knowledge, for the 
purpose of promoting his election, canvass & do 


to a not doubtful inference..—Re with reap. 
SoutH PERTH PROVINCIAL ELECTION, 
aan OLM v. MONEILL, 2 E. HR. 30 


356 i. Acts furthering the election— 
Indication of agency.}-~-If that part of 
the business of an election which 
ordinarily & properly belongs to the 
candidate be done to the 





he expected 


him. 
but he 


| (GRovE, 


R. was one of the 
nominated at the convention, 
choice fell on resp., who then made a 
speech of acceptance, in which he said 
friends 
interest in the election & to work for 

R. made no systematic canvass, pos in the election in question :— 

asked several people, for their 

votes, was at various informal meet- 
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such other acts as may tend to promote his elec- 
tion, provided that the candidate or his authorised 
agents have reasonable knowledge that those 
persons are so acting with that object (GROVE, J.). 

(4) Under Elections Act, 1868, powers are 
given to a judge which may be exceedingly 
useful for the purpose of aiding inquiries of this 
sort, but it appears to be impossible that a judge 
can take upon himself to inquire into the conduct 
of a whole constituency, or call witnesses before 
him & treat them as if he were an adverse counsel 
testing their evidence by cross-examination, 
because he has not materials for doing so, & 
because it would be entirely a non-judicial 
proceeding (GROVE, J.).-WAKEFIELD CASE (1874), 
2 O'M. & H. 100. 

Annotation :—-As to (4) Consd. Monmouth (Boroughs) Case 

(1901), 5 O'M. & H. 166. 

355. ——.]—(1) The fact that resp. is not 
called is a very startling one, &, without at all 
inferring therefrom that he is a party to any 
malpractices, it does appear to me that there 
must have been some very strong reasons for not 
calling him. When a resp. is charged through 
his agent with bribery, the practice has been, as 
far as my experience goes, universal to put resp. 
in the box, to prove, even if he is not personally 
charged, that to the best of his endeavour he 
has used all his exertions to make the election 
@ pure one (GROVE, J.). (2) I think it highly 
desirable that in election inquiries the law of 
principal & agent should be, as it is, rather one 
of facts than of distinct rules; for this reason, 
that when the judges have laid down a rule as to 
what constitutes agency, in the next election 
por ate which they try they find that that rule 

as been evaded ; thercfore it must always remain 
a mixed question of law & fact, though very much 
a@ question of fact, as to what constitutes agency 
J.).— EVESHAM CASE, HARTLAND v. 
LEHMANN (1880), 3 O’M. & H. 192. 

356. Acts furthering the election—Indicative of 
agency.|—RIpDLER v. Moore & Francis (1797), 
Clifford, 371. 

357. Directions given to assistants.|— 
Directions given by a person with respect to 
whom no proof of agency has been offered, to 
one employed by the sitting member about the 
election, are admissible in evidence for the purpose 
of showing that the person giving them acted as 
an agent.—DARTMOUTH OASE, BLACKLER’S CASE 
(1853), 21 L. T. O. S. 47. 

358. ——- Done with knowledge of candidate 
—Or agent.]—BEWDLEY Case, No. 350, ante. 





ersons 


reformer, had been active for two 
ut the 


elections, had attended one important 
committee meeting & been recognised 
by the vico-president of his township 
as an active supporter of the applt., 
& that he acted as scrutineer at the 


to take an 


Teld: all these elements combined, 
in view of the state of affairs regarding 


knowledge of the candidate by some 
other person, that other person is an 
agent of the candidate.— DUNGANNON 
Nf ased Cass (1880), 3 O'M. & H. 


356 li. —— .}~—It is evidence of 
agency in a parliamentary sense, that 
a person is allowed by a candidate, or 
has the candidate’s sanction, to carry 
on his election & to act for him.— 
KRIiGE v. DE WAAL (1814), 11 8S. C. 
163; 4 C. i R. 177.—8. AF. 

858 i. ——— Done with knowledge of 
candidate. |}—Resp. was nominated by a 
convention, among whom was R., who 
was known as & prominent member 
of the party, & was on intimate terms 





ings of voters held in the interest of 
resp. & with resp. visited the houses of 
several voters :—Held : R. wasan agent 
of resp.—- East NORTHUMBERLAND 
(PROV. 9 1 E. R. 434.—OAN. 


858 li. --—— ———.}—There was no 
formal organisation of the party 
plt. In lieu of local 

committees vice-presidents were ap. 
Ointed for the peepectsve townships, 
on the approach of a contest the vice- 
presidents called a meeting of the county 
ocn., composed of all reformers 


organisation, were sufficient to con- 
stitute H. an agent of applt.—Haxpr- 
MAND CASE, COLTER v. Hale Aa 
17 8. CO. R. 170; 1H. R. 572.—OAN, 


358 iii. ---- ——.}—-If a candidate 
who has appointed no ts is aware 
that some of his suppor 
matically working for & by any act 
or forbearance, can bo fairly deeme 
to recognise & adopt their proceedings, 
he makes them his agents.—Re SouTH 
NORFOLK ELECTION, DEcow v. WAL- 
LACE (1875), H. EB. CO. 660.—CAN. 

358 iv. ——— ——.}—It is evidence 
of agency in a parliamentary sense, 
that a person is allowed by a candidate, 
or has the candidate’s sanction, to 


are syste- 
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359. 
(1859), Wolf. & B. 71, 72. 
Annotations :-—Mentd. Coventry Case (1869), 1 O'M. & H 





97; Penryn Case (1869), 1 O’M. & H. 127; Tamworth 
Case (1869), 1 O'M. & H. 75. 
360. J—TAUNTON OASE, MARSHALL & 





BRANNAN v. JAMES, No. 342, ante. 

361. -]—HARTLEPOOLS CaSE, No. 329, ante. 

362. Authority given—By candidate.]|—Tavun- 
oon CASE, WILLIAMS & MELLOR v. Cox, No. 351, 
an é. 

363. Or agent.)—(1) It was proved 
that two persons whose names were on the 
register of voters for a borough, but who had 
ceased to reside within the limits of the borough 
or within the statutory distance thereof at the 
time of the election, & who had consequently lost 
their right to vote at the election by virtue of 
Parliamentary Voters Registration Act, 1843 
(c. 18), s. 79, had nevertheless voted at the 
election in favour of the sitting member. It was 
also proved that the same persons had been pre- 
vailed upon to travel from Chester, their then 
place of residence, & to vote at the election by a 
promise made to them by H. that their expenses 
should be paid, & that a sum of £5, which was 
greatly in excess of their expenses, had actuall 
been paid to them by H. on account of suc 
expenses, & in pursuance of the promise made by 
him to them :—Held: the fact that these persons 
were not encitled to vote at the election made no 
difference, & that as they had primé facie a right 
to vote, the case was within the Corrupt Practices 
Prevention Act, 1854 (c. 102), & the promise to 
pay their expenses conditionally upon their 
voting for the sitting member, & the subsequent 
payment of those expenses were consequently 
corrupt practices. 

(2) Authority from a candidate or from his 











| 


agent to canvass, or to procure votes on his | 


behalf, is, as a rule, the test of agency; but 
agency will not in all cases be limited within 
these bounds, as it may under the new system 
assume a novel form, in which it may be necessary 
for the ct. to recognise it. 

_ (3) Where the case as disclosed under a petition 
1s proper for examination, & the petition is 
founded upon strong primd facie grounds, & 
attended with reasonable & probable cause for 
pursuing the inquiry to termination, petitioner 
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.|—PRESTON OASE, AMBLER’S CASE | Si gag of the inquiry may be in favour of the 
a 


(4) Where it is sought to prove that a voter 
has made a statement of his having been bribed 
to a third person, & it is intended to fix the 
consequences of the bribery upon a person other 
than the voter himself, the evidence of the person 
to whom the statement is alleged to have been 
made cannot be received until the voter himself 
has been called as a witness.—GUILDFORD CASE, 
eae v. ONSLOW (1869), 19 L. T. 729; 1 O'M, 

~ 13. 


Annotations :—As to (1) Consd. Londonderry City, Case 
(1886), 4 O'M. & H. 96. As to (3) Consd. Carrickforgus 
Caso (1869), 41 L. ‘I. 352. Refd. Barnstaple Case (1874), 
2 O'M. & H. 105. Generally, Mentd. ‘'amworth Caso 
(1869), 1 O'M. & H. 75. 


364. Not sole test of agency.] — GUILD- 
FORD CASE, ELKINS v. ONSLOW, No. 363, ante. 

865. By circular sent out by candidate.]/— 
(1) The circular must be taken as being the act 
of resps. just as much as if each of them had 
written a letter to this effect to every ‘‘ manager, 
overlooker, & tradesman, & any other person 
having influence ’’ in the town. It is a power of 
attorney to the extent to which it goes to ever 
individual in any of those classes to do that whic 
the circular requests him to do. It must be 
looked to, I think, as the foundation of authority 
& agency, such as existed in the election. Its 
effect was to make an agent of every person 
having authority down to the last grade, that of 
overlookers over the hands, & to request, & 
therefore authorise, each such to influence the 
hands who were under him for the purpose of 
inducing them to vote for the candidates upon 
whose behalf this document was issued, & any 
overlooker, & oe. anybody in that or 
any higher grade, who bond fide took up the Tory 
side, & who acted upon the circular & did canvass 
for resps., became their agent, & his acts did bind 
them (WILLEs, J.). 

(2) No matter how well the member may have 
conducted himself in the election, no matter how 
clear his character may be from any imputation 
of corrupt practice in the matter, yet if an 
authorised agent of his, a person who has been 
sect in motion by him to conduct the election, or 
canvass voters on his behalf, is in the course of 
his agency guilty of corrupt practices, an election 
obtained under such circumstances cannot be 








will not be condemned in the costs of resp. although 


~ 





——_— ee 


carry on his election & to act for him. 
—KRIGE v. DE WAAL (1894), 11 S. C. 
163.—S. AF e 
1, —- Done without knowledge 
of candidate.}~L. was not a delegate 
to, nor was he present at, the con- 
vention which recommended the resp. ; 
he was not upon the evidence con- 
nected with the assocn. or its officers ; 
© was not brought into touch with 
resp. or any proved agents of his, either 
as regards knowledge of the fact that 
he was working or purported to work 
on behalf of resp., or as reg any 
actual authority conferred upon him 
to do so. But he was present at three 
meetings of electors when the voters’ 
t was gone over; he acted as chair- 
man | of a public meeting called in 
resp.’s interest; he canvassed some 
voters; & from antecedents 
resp. hoped or believed or expected 
net he would be an active supporter : 





— : L. was not an agent of 
resp.—Re East ELGIN PROVINCIAL 
ELECTION, EASTON 


v. BROWER, 21 
C.L.T.10; 2 EB. R. 100.—CAN. 


mn-—— ———-,] — L. be & 
municipal councillor, & as sey @ 


mem of an aasocn. which had 
brought out resp. a8 @ candidate for 


| 
| 





-~ 


election, had a personal disagreement 
with resp., & refused to attend the 
meeting of the nominating committee 
when the resp. received tho nomination, 
& when asked by resp. to support him 
refused so to do, recta 3 that he now 
had an opportunity of getting even 
with him: but without the er oat 
of resp. he took an interest in the 
election & bribed a voter :—~Held: ho 
was not an agent of resp.-LENNOX 
(PROV.) (1884), 1 E. R. 41.—CAN. 
862i. Authorily given—LBy candidate.) 
—Several persons took part in an 
election on behalf of resp. ; some apoke 
for him at one of his mectings; & 
one of them stated that he & some of 
the others canvassed for resp., & that 
. to understand he was 
taking part in the election for him :— 
Held: as it did nob appear that any 
one of these persons was authorised 
by resp. to represent him, & as they 
d not claim to have any such anthority 
froin him, but supported rep as the 
candidate of their party, he said 
persons were not — of re«p. for the 
purposes of the election.—Re Sours 
ORFOLK ELECTION, DEcow v. WAL- 
LAGE (1875), H. Ei. C. 660.—CAN. 
862 ii, —-—--——-. }}~-To prove agency, 


| maintained. Whether it has been the principal 


| 


authority from the alleged principal 
must be shown.—Re Rockwoon, 
BRANDRITH vv. JACKSON (1884), 2 
Man. L. R. 129.—CAN. 


362 iii, —-—~ Hn A scrutineer 
appointed for a poll place at an 
election under the written authority 
of a candidate is an agent for whose 
illegal acts at the polling place the 
candidate will be answerable.— HALDI- 
MAND (Dom.) (1888), 1 E. R. 529; 15 
8. C. R. 495.—OAN. 


363 i. Or agent.]—To 
constitute agency in election cases, 

as in other cases, there must 
authority in some mode or other from 
the supposed principal. It may be 
by express appointment or direction 
or employment or request, or it may 
be by recognition & adoption of the 
services of one assuming to act with- 

out prior authority or request. 
may be directly shown, or it may be 
inferred from circumstances. It may 
proceed directly from the alleged 
rinoipal or it may be created indirectly 
ugh one or more authorised agente. 











—Re LisgaR DoMINION ELECTION 
Nl 220. L. T. 433; 14 Man. L. RK. 
10.—QAN, 


56 


Sect. 6.—LHlection agents, sub-agents, assistants and 
workers: Sub-sect. 3, B. (a).J 


who has been guilty of illegality, or whether the 
illegality has been committed by his agent only, 
even without his authority or against his will, 
provided it be done in his agency & for the sup- 
posed benefit of his principal, such principal 
must bear the brunt, & cannot hold the benefit 
in respect of that in which the agent has com- 

romised him. The amount of the injury done 

y the agent, if the injury has been done of the 
character which I have described, is immaterial 
(WILLEs, J.). 

(3) Is it undue influence within the meaning of 
Corrupt Practices Prevention Act, 1854 (c. 102), 
s. 5, to discharge servants who have votes on the 
eve of a Parliamentary election upon the ground 
of their politics differing from their masters ? 
This sect. uses language which makes it undue 
influence to practise intimidation directly or 
indirectly with intent to influence the vote of a 
single voter. Whether the voter be the person 
ill-treated, or whether the _ ill-treatment be 
violence or damage done by the removal of 
custom or business, or employment, is immaterial. 
If it is done with a view to affect votes, or inter- 
fere with the free exercise of the franchise, it is 
within the prohibition of the sect. The wrongful 
dismissal by an ee of a voter or voters 
from his employment shortly before the general 
election, upon the ground of his political opinion, 
is evidence of intimidation within the sect. 
(WILLEs, J.). 

(4) Another question arises as to the dismissal 
of workmen by their masters immediately before 
a Parliamentary clection, & that is this: where 
an employer has a mixed motive for dismissing 
his man, where he has a reason for getting rid of 
him apart from his politics, is the employer 
bound, in point of law, to abstain from getting 





rid of him merely because of the general election | 
coming on? In point of law as on abstract | 


question he is not bound to abstain. Any 
sensible man or sound lawyer advising him would 
say, ‘‘ You may do so, but take care how you do 
s0, because unless you prove clearly that you 
have a good ground for discharging your servant 
apart from the political one, it is inevitable that 
your discharge of him will be imputed to your 
dislike not of the man himsclf, but of his politics 
(WILLES, J.). 

(5) When seat not claimed evidence exculpatory 
of petitioner’s party not admissible. 

(6) The question whether what was done at a 
municipal election had any effect upon the Parlia- 
mentary election is one of fact, & it is for the ct. 
to say whather the parties engaged in the municipal 
election had not the Parliamentary election in 
their minds. If the municipal election occurred 
three months before the Parliamentary election, 
& the interests involved in the former were purely 
local or personal, that would divide the one from 
the other, & no notice ought to be taken in 
reference to the Parliamentary election of what 
was done with respect to the municipal election. 

(7) (Certain charges withdrawn constituted a 
great portion of the staple of the petition.] Those 
charges were alleged & persisted in up to a late 
moment & then were only in part withdrawn. 
There is no ground whatever for making them... . 
Under these circumstances I ought not to make 


8671.——- May be cxrprese—Or 
implied.}--It must be made out that 
a party, before he is cha ble as an 
agent, has been entrusted in some way 
or other by the candidate with some | 


material part of the business of the 
election which ordinarily is performed, 
or is supposed to be performed, by the 
candidate himself. That entrusting may 
be made out not merely by an express 
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any order with respect to costs on cither side 
(WILLES, J.). os 

(8) If fellow workmen, for political purposes 
ill-treat & expel one another from the common 
place of employment, they are guilty of the 
offence against which the undue influence clause 
of the Corrupt Practices Prevention Act, 1854 
(c. 102), is specially directed. 

(9) If masters stand by whilst persons of sub- 
ordinate position & workmen in their employ 
exercise undue influence over other persons In 
their employ there is a strong inference against 
the masters that they aided & abetted the conduct 
of those exercising undue influence, but not an 
inference sufficiently strong to affect the election.— 
BLACKBURN CASE, PoTTER & FEILDEN v. HORNBY 
& FEILDEN (1869), 20 L. T. 823; 1 O’'M. & H. 198. 


G) Consd. Birkbeck v. Bullard (1886), 
L. T. 625. Refd. Galway, (County) Case (1872), 3 
O’M. & H. 46. As to (2) Folld. Shrewsbury Case (1870), 
2 O'M. & H. 36. . Norwich (Borough) Caso (1871), 
2 0O'M. & H. 38. As to (3) Refd. North Norfolk Case 
(1869), 1 O’M. & H. 238. As to (6) Distd. Southampton 
(Borough) Caye (1869), 1 O'M. & H. 222. 


366. —— .|—NORWICH CASE, BIRKBECK 
v. BULLARD, No. 671, post. 

367. May be express—Or implied.]— 
(1) The relation between a candidate & a person 
whom he constitutes his agent is much more 
intimate than that which subsists between an 
ordinary principal & agent. The closest analogy 
is that of a sheriff & his under-sheriff & bailiffs. 
For, as regards the seat, the candidate is 
responsible for all the misdeeds of his agent 
committed within the scope of his authority, 
although they were done against his express 
directions, & even in defiance of them. There is 
never any difficulty or doubt as regards this pro- 
position. Anagent is a person employed by another 
to act for him & on his behalf either generally or 
in some particular transaction. The authority 
may be actual, or it may be implied from circum- 
stances. It is not necessary in order to prove 
agency to show that the person was actually 
appointed by the candidate. If a person not 
appointed were to assume to act in any depart- 
ment of service as election agent, & the candidate 
accepted his services as such, he would thereby 
ratify the agency, so that a man may become 
agent of another in either of two ways, by actual 
employment or by recognition & acceptance. 
The next question is, if agent, what is he 
agent for? Jf a person were appointed or 
accepted as agent for canvassing generally, & he 
were to bribe or treat any voter, the candidate 
would lose his seat. But if he was employed or 
accepted to canvass a particular class, as if a 
master were asked to canvass his workmen, & he 
went out of his way & bribed a person who was 
not his workman, the candidate would not be 
responsible, because this was not within the 
scope of his authority. For the same reason, 
if a person whom the candidate had not in any 
way authorised to canvass at all for him, were to 
take upon himself to bribe a voter, the candidate 
would not be responsible for the wrongful act. 
No candidate could ever secure a seat, if he were 
made answerable for the acts of unauthorised 
persons (LUSH, J.). 

(2) [Regarding costs of witnesses subpcned 
to give evidence as to the recriminatory case, but 
who were not required when the claim of the seat 
had been withdrawn] we must give directions 


appointment to the performance of 
some material duty in reference to the 
election, but may be made out by 
implication.—DUNGANNON (BOROUGH) 
Cask (1880), 8 OM. & H. 101.— IR, 
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that the registrar will be good enough to examine 
& not to allow witnesses, who, in his opinion, 
were called for the purpose of the scrutiny after 
it was no longer sought (Lusu, J.). 

(3) I think the ct. is quite authorised to require 
the production of the telegrams. The statute 
contemplated that an order should be made, & 
the telegrams must be produced on the following 
day (LusH, J.). 

(4) Is the gift of money as a reward for 
coming to vote & voting a corrupt gift within 
Corrupt Practices Act, 1854, 8. 2? am of 
opinion that it is. I think that there is a material 
distinction between treating after an election & 
giving & money reward after an election. Treating 
is prima facie an innocent act, & to make it a 
corrupt practice it must appear to have been 
done with a corrupt motive, & when given after 
an election is over must be shown to have been 
given in fulfilment of an antecedent promise or 
expectation held out in order to influence the 
vote. But the payment of money as a reward 
for having voted is corrupt in itself. The 5 & 6 
Vict., c. 102, specially prohibited any payment 
or gift under any pretence whatsoever. The Act 
which is now in force, Corrupt Practices Act, 
1854, was passed, as it expressly recites, to make 
the law still more stringent than it was before. 
To hold that a payment, which would have been 
bribery under the former Act, is not bribery now, 
would be to relax instead of to increase the 
severity of the former Act (LusH, J.).—IITARWICH 
CasE, TOMLINE v. TYLER (1880), 44 L. T. 187; 
3 O'M. & H. 61. 

Annotations :~ As to (1) Folld. Westbu Case (1880), 


3 O'M. & H. 78. As to (4 : 
(1881), 7 Q. B. D. 477, o (4) Consd. McLaren v. Home 


868. J—(1) An agent is a 
person employed by another to act for him, and 
on his behalf, either gencrally, or in some particular 
transaction. The authority may be actual, or it 
may be implied from circumstances. It is not 
necessary, in order to prove agency, to show that 
the person was actually appointed by the candi- 
date. If a person not appointed were to assume 
to act in any department of service as election 
agent, & the candidate accepted his services as 
such, he would thereby ratify the agency, so that 
&@ man may become the agent of another in 
either of two ike apt actual appointment, or 
by recognition acceptance of his services 
(Lusn, J.). 

(2) If agent, the next question is, what is he 
appointed to do; or, if not appointed, what kind 
of service does he profess to do which is accepted 
by the principal. If a person were appointed 
or accepted as agent for canvassing generally, & 
he were to bribe a voter, the candidate would 
thereby forfeit his seat. But if he was appointed 
or accepted to canvass a particular class, as if a 
master were asked to canvass his workmen, & he 
were to go out of his way, & bribe a person who 


870i. Payment—Not essential to con- 
atitule agency. }—Payment for an nt’s 
services is not necessary in order to 
render a candidate responsible for the 
ent’s acts. What has to be shown is 

t the candidate entrusted the person 
alleged to be his agent with the doing 
of some work to promote the election, 
or connate otf adopted the acts of such 








rolls. O. 
which 


person that end.—Bay or ISLanps’ 
ie (1915), 34 N. Z. I. BR. 578.— 
oe voters 
n. Voluntary Necessity for three or four instances 
recognition of candidate.}— to vote for reap. 
To the relation of agency, dO. 


distruste 
titioner must show some recognition him act 
by the candidate of a voluntary acentts is ing 


services. —- Re WELLAND ELECTION, 


BEATTY v. CURRIE (1871), H. E. C. 47. 
—CAN. 


~e "e J}~A 
the election resp. paid part of the 
charges of a lawyer retained by O. to 
attend the revision of the assessment 
at the‘time of the election 
attended one of resp.’s meetings at 
he stated tha 
was not made up, but he urged that 
resp. ought to have the support of the 
» he being a local man: & in 


i Resp. & his eae 
n no wa recognize 
with them -——Held : 
O. was not an agent of resp. 
purposes of the electjon.— He HALTON 
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was not his workman, the candidate would not 
be responsible. In the one case the agent would 
be acting within the scope of bis authority, 
though it may be in abuse of it; in the other, he 
would be acting beyond his authority, & would 
be no more to the candidate than a stranger. It 
follows that if a person whom the candidate had 
not authorised to canvass at all, or to take such 
part in the management of the election as in- 
cluded canvassing, whatever else he was employed 
to do, were to take upon himself to bribe a voter, 
the candidate would not be responsible for that 

wrongful act (LusH, J.).—WESTBURY CASE (1880), 

3 O’M. & H. 78. 

369. Authority refused—Person allowed to act 
notwithstanding.|—(1) It is true that resp.’s 
agent said: ‘‘I cannot employ you fone D.] as 
an agent’’; & though L. (resp.’s agent) may 
have meant not to employ him & may have said : 
‘“ Do not employ him,” yet if others working side 
by side with L. did employ him (D.) & allowed 
him to go on working in matters connected with 
the election, the fact that L. said what he did 
could make no difference. I must hold D. to be 
an agent (PIGOTT, B.). 

(2) A person is not to be made an agent of the 
sitting member by his mercly acting, that is not 
enough ; he must act in promotion of the election, 
& he must have authority, or there must be 
circumstances from which we can infer authority. 
As to D. I think the circumstances are strong & 
numerous, from which I am bound to draw the 
inference. We find that he was canvassing three 
times a week, though he does not appear to have 
had a regular canvass-book, that he was attending 
continually at the committee room, & was bringing 
up voters all day, on the polling day (Picort, B.). 

(3) Although the general rule is that the 
successful party should have his costs, this is a 
case in which he should not have them to the 
full extent (PraoTr, B.).—StTroupD OasE, HIOLLo- 
WAY v. BRAND (1874), 3 O'M. & H. 7. 

Annotation :—.4s to (1) Apld. Hartlepools Case (1910), 6 
O’M. & H. 1. 

370. Payment — Not essential to constitute 
agency.]|—BEWDLEY CASE, No. 350, ante. 

71, —— ——.]—STALEYBRIDGE CASE, OGDEN, 
WooLLEY & BUCKLEY v. SIDEBOTTOM, GILBERT'S 
Cask, No. 353, ante. 

872. Appointment.]—PRESTON CASE, AMBLER’S 
CasE (1859), Wolf. & B. 71, 72. 

Annotations :—Mentd. Coventry Caso (1869), 1 O’M. & H. 
97; Penryn Case (1869), 1 O'M. & H. 127; Tamworth 
Case (1869), 1 O’M. & H. 75. 

3738. .|—AYLESBURY CASE, No. 344, ante. 

374. Candidate must be cognisant of.]— 
Parliament Elections Act, 1868 (c. 125), 8. 44, 
requires, in order to avoid an election, that the 
candidate should be proved to have personally 
engaged the party as canvasser or agent. Al- 
though it is not required that the candidate 
should have personally engaged the scheduled 














ELRCTION, Cross v. MCCRANLY (1876), 
H. E. C. 736.—CAN 

p. ——,J—On the morning 
of the polling day, S. met M. in an 
hotel, & asked him to vote for resp., 
to which he d; he then took h 
to his house, & afterwards to a tavern 
where he treatei him, & then to a poll 
where he voted. S. always took an 
active part in every election on the 
reform side, & this election he 
had, on one occasion, attended a 
meeting of the local political organisa- 
tion, ur committee, for whose acta 
the management of the election resp. 
would be answerable, when some 
election work was done, but it was 
not shown that he had canvassed 





year before 


his own mind 


O. asked voters 


for the 
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workers: Sub-sect. 3, B. (a), (b) & (c).] 


man in the sense there referred to, yet he must be 
proved to have been personally cognisant of, & 
to have sanctioned his appointment or his acting 
as his agent, in order to bring him within this 
section. There no doubt are circumstances in 
this case to bring resp. within the construction of 
the rule, were it not that resp. himself was called, 
& swore that he had no knowledge whatever of 
the efforts made by HR. on his behalf, & that he 
never intended to recognise him as his agent 
(KEATING, J.).—NORWICH CASE, STEVENS v. 
TILLETT, Ray’s CasE (1871), 23 L. T. 701; 2 
O’'M. & H. 38. 

Annotations :—Mentd. Malcolm v. Party (1875), L. RR. 10 

C. P. 168; Norwich Case (1886), 4 O'M. & H. 84. 

375. ——— Personal appointment by candidate 
—Not essential..—NoRWICH CASE, STEVENS v,. 
TILLETT, RAy’s CaseE, No. 374, ante. 

876. ——- ——— ——.]—Harwicn Case, Tom- 
LINE v. TYLER, No. 367, ante. 

377. ———- ——— ———.]—WESTBURY CaSsE, No. 
368, ante. 

878. By heads of a committee — Such 
persons not selected by candidate.|—STALry- 
BRIDGE CASE, OGDEN, WOOLLEY & BUCKLEY v. 
SIDEBOTTOM, GILBERT’S CASE, No. 353, ante. 

379. Employment of solicitor as agent — 
Solicitor’s partner not thereby an agent.J]— 
Semble: The employment of one solicitor as the 
general agent of a candidate, is no evidence of the 
agency of that solicitor’s partner.—NORWICH 
OASE, DYE’s CASE (1833), Per. & Kn. 565. 

880. Acting as agent in previous election.)— 
PENRYN & FALMOUTH CASE (1835), Kn. & Omb. 440. 

381. ———.]—Evidence of agency at a previous 
election is not admissible to prove agency at a 
subsequent election.— ASHBURTON CASE, DICKER’S 
CASE (1859), Wolf. & B. 1. 

Aration :—Mentd. Londonderry Case (1869), 1 O'M. & H. 





382. Deposit of large sum with agent — No 
control over expenditure.|—BEWDLEY UCase, No. 
350, ante. 

383. Acting inconsistently with declared views 
of candidate.|—-WiInpDsor CAsE, HERBERT v. GAR- 
DINER, No. 760, post. 


| 


ELECTIONS. 


384. Letters written by retired candidate — To 
candidate subsequently adopted.|—East RETFORD 
Case (1803), 1 Peck. 475. 


(b) Ratification of Acts by Candidate. 

885. General rule—Equivalent to authority.|— 
(1) O. was the land agent of P., one of the candi- 
dates, & had the management of a lot of small 
houses rented by weekly tenants. T. was a 
middleman as regarded that property. In carry- 
ing out a scheme for the re-arrangement of this 
property, C., after the election, & within the 
period at which a petition could be presented, 
gave T. notice that the houses must be vacated. 
C. was forbidden by P. to take part in the election : 
—Held: O. was not an agent for whose acts P. 
was responsible, & in view of the period at which 
notice was given to T. the eviction of the tenants 
could not be regarded as part of a scheme of 
undue influence & oppression by C. 

(2) It was alleged that C. acted as the agent of 
H. B. the colleague of P., that P. looked on whilst 
intimidation was exercised in H. B.’s favour, & 
that both were therefore bound by O.’s acts. 
The petition, however, did not allege intimidation 
against H.B. 

Held: forthe purposes of this allegation, they 
could not be affected by C.’s acts except by 
ratification in the case of P., which was not 
proved. 

(3) The rule is plain that a ratification after 
the act is equivalent to an authority given at the 
time. The rule is also plain as limited to the case 
in which the principal, the person sought to be 
made liable as principal, is acquainted with the 
character of the act at the time at which he 
ratifies (WILLES, J.). 

(4) Treating to be corrupt must be treating 
under circumstances, & in a manner that the 
person who treated used meat or drink with a 
corrupt mind, that is with a view to induce 
people ... to vote or abstain from voting; & 
in so doing, to act otherwise than they would 
have done without the inducement of meat or 
drink (WILLEs, J.). 

(5) General bribery unquestionably, from what- 
ever quarter it comes, will vitiate an election 
(WILLES, J.).—TamMWwortH CASE, Hint & WALTON~ 


except in this particular case, or that 
he was a member of the committee, & 
he swore that he was not asked to do 
any work. On the polling day he 
was actively engaged in driving voters 
to the polls in his own conveyance, 
which he said he did as a mere 
volunteer :—Held: §.’s agency was 
(1884), 1 K. R. 1.—CAN. ‘ 
q. --—-S., who was a 
political friend & supporter of resp. 
treated a meeting of electors with the 
knowledge, though not with the direct 
assent of resp. 3S. was & noisy, talka- 
tive man, employed as a trav 
agent paronen the country; he had 
@ bet or bets on the election: 
saw him at the meeting, & had some 
conversation with him {n the crowd. 
Some time during the contest, & later 
than the date of the meeting, he went 
to resp.’s office to make some eug- 
ions, & asked his opinion, as to 
e result, as he said some men wanted 
with him. While there he saw 
some campaign literature on the table 
& took some of it away with him, with 
the assent of resp. No evidence was 
given that he canvassed voters, & 
resp. swore that he never gave him 
expreas authority to canvass or to do 
anything for him, & that he was not 


eet ieee 


& man he would employ as an agent :— 
Held; at the time of the meeting S. 
was nothing more than a volunteer, 
for whose acts the candidate was not 
responsi blo. PRESCOTT (PROV.) (1884), 
1 HK. R. 88.—CAN. 


r. Treating in order to quell 
disturbance. }—A meeting of the electors 
Was LULU UU YW LEVEL, GU WU VULL 
candidates were present. A dispute 
arose, & the meet broke up & the 
parties left the room as a order! 
crowd, & began pulling off their coats 
talked offighting. Atroat was proposed 
to quiet the people, & one F., treated, 
& the crowd quieted down & dwindled 
away :—Held: F. was not an agent of 
resp. at the time of the treating.— Re 
NORTH ONTARIO ELECTION, McCaSKILL 
v. PAXTON (1875), H. E. C. 304.—CAN. 
f intent.J— Resp. 


which he attended, M. stated, but no 
in resp.’s , that he was acting 
there on resp.’s behalf. M. was once 
in the resp.’s committee room, & signed 
& circulated circulars issued by the 
raps op bene gnee - ee uestion 
of agency one 0 nt, resp. 
never conferred upon M. the authority, 
nor did M. accept the delegation, 
of an agent for the purposes of the 


clection.— Re NORTH GREY ELECTION, 
BOARDMAN v. SCOTT (1875), H. EH. C. 
362.—CAN. 


t. Supporter giving free dinners— 
Disapproval of candidate.}—One P., a 
tavern-keeper, took petitioner’s side 
at the election & at a meetirg called 
by paone at which he was 
appointed chairman. Notices of this 
meeting were sent by petitioner to P. 
to distribute, some of which P. put up 
at his house & some he sent to other 
places. On polling day P. desired to 
give a free dinner to some of petitioner’s 
voters, & asked the petitioner if he 
might do so. Petitioner did not 
approve of it in case it should interfere 
with his election, & warned P. that, 
although he was not his agent, he 
would rather he should not do it. P., 
notwithstanding this, paid for free 
dinners to forty of petitioner’s voters: 
—Held: P. was not an agent of 
petitioner.—Re NORTH VICTORIA ELEC- 
TION, CAMERON v. MACLENNAN (NO, 2) 
(1875), H. E. Cc. 671.—CAN. 


a. Candidate's son acting as scrulineer 
—Supplied with .]—LEBLANO 8. 
MALONEY (1902), 5T. L. 


M403 OAN, 
b. Every su: not an agent.) 
—Gatwar BOROUGH) Case (1874), 
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v. PEEL & BULWER (1869), 20 L. T. 181; 1 O’'M. 


& H. 75. 

Annotations :—As to (1) Refd. Taunton Case (1874), 2 
OM. & H. 66; Boston Case (1880), 3 O'M. & H. 151. 
4s to (4) Consd. Louth Case (1880), 3 O'M. & H. 161. 
Generally, Mentd. Salisbury Case (1883), 4 O'’M. & H. 21. 


886. By letter after election—Conveying thanks 
for services.|— HrrREForD (BoRovan) CASE, 
THOMAS v. CLIVE & WYLLIE, No. 710, post. 

387. Knowledge of character of act ratified— 
Necessity for.)—T'AMWORTH CASE, Hitin & WALTON 
v. PEEL & BULWER, No. 385, ante. 

888. Acceptance of service.|—HarwicH CASE, 
TOMLINE v. TYLER, No. 367, ante. 

389. -.I— WESTBURY CASE, No. 368, ante. 


(c) Canvassers. 

390. What canvassing amounts to agency.|— 
(1) The meaning of Corrupt Practices Prevention 
Act, 1854 (c. 102), s. 36, is this, that if, supposing 
bribery, treating, or undue influence to have been 
legal acts, it would have been within the scope of 
the employment of the person who commits 
either of them to do that in advancing the views 
of the candidate in the capacity in which the 
agent is employed, then his committing such 
acts, notwithstanding they are illegal by the 
statute, shall bind the member to the extent, not 
of making him subject to penalties, but of having 
the election at which such practices took place 
by an agent declared void. The agent must be 
an agent employed by a member to canvass, 
that is not necessarily to canvass generally, but 
to canvass a particular voter or voters in respect 
of whom the act was done. ... Again, there 
might be put, proceeding still in the same direction, 
cases in which a person, although nominally & 
popularly a canvasser, would really be no agent 
at all, ... a person who, though called a can- 
vasser nominally, was in substance not a man 
whose influence was relied upon, but was rather 
& mere messenger sent round to know how the 
voters in the district meant to give their votes... . 
I can conceive that it would be very unjust with 
reference to the latter class of persons, unless he 
were really proved to be an agent by other 
evidence, to make the member liable for what 
he did, to hold, in fact, that he was an agent at 
all (WILLEs, J.). 

12) In order that the case should fall within 
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387 i. Knowledne of character of act 
Tnce, - Nvecesany SJor.}—A voter who 
had a claim of $3 from a former election 
of reap., when canvassed to vote, said 
he d not think he should vote, 
evidently putting forth the $3 that was 
due as agrievance. The clerk of 
an agent of resp. promised to pay it to 


the po 


was in 
the pollin 


without the knowledge of such agent. 

+ another agent of resp., who was 
treasurer of the ward, & was aware of 
the claim, & had told the voter it would 
be made right, paid the first agcnt’s 
account, but did not then take parti- 
cular notice of the payment, & it was 
not explained to him. The clerk had 
been requested by his employer, the : 
agent first mentioned, to canvass a souvenir.}— 
particular voter, but was not employed SUPpo 
&8 & Canvasser generally by anyone :-— 
Held: such clerk was not an agent or 
sub-agent of TeRD & the Rovment of 
the account by the agent M. was not 
& ratification by him after the act, so 
as to affect the election.—Re Wurst 
TORONTO ELECTION, ARMSTRONG 9. 
OROOKB (1871), H. E. C. 97.— CAN. 


Pub for services.}—S., 


6. lic thanks 
who desired nomination as a candi 





convention, 
nominated, & thereupon, from hostility 
the convention 
opposed the candidate of the con- 
vention, which thereby had the effect 
of cuppa resp. 
1, resp. publicly thanked S. for 
being instrumental in bringing 
his olection. 8S. owned 
tavern, but the licence for the latter 
clerk’s name; 
hours on pong day 
seta liquors were sold & given in 
the shop & tavern :—Held: 
done by S. at the election was in 
ursuance of a hostile feel against 
he convention & its candida 
not constitute him an agent of resp.— 
CARDWELL ELECTION, O’CALLAGHAN 
v. FLESHER (1875), H. E. C. 269.—OAN. 
d. Gift of shares after election— 
To show appreciation—d& by way of 
here K. had voluntarily 
rted 2a candi 
speeches in his favour, & the candidate, 
after the eleotion, in order to show his 
i ae & by ney of souvenir had 
ven K. a parcel o 
such presentation did not constitute 
K. @ paid agent.—LoRpD v. O'LEARY 
(1899), i) H. Cc. 312.—8. AF. 


PART VIL. eek 6, SUB-SECT. 3.— 
» (Cc). 
3901. What canvassing amounts to 
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that sect. [4, of above Act], it is necessary to 

prove, not only the fact that meat or drink was 

given to a voter, but that it was done with a 

corrupt design to influence the election or to 

obtain a vote or votes (WILLEs, J.). 

(3) I quite agree that if that were made out [a 
promise of refreshments in futuro], quite apart 
from the question of corrupt treating, there 
would be a bribe within sect. 2, (1) [of above Act], 
by reason of G. offering valuable consideration to 
the voters, in order to induce the voters to vote 
or to refrain from voting, which, with reference 
to procuring food to be consumed in futuro, 
would be bribery; whereas the mere giving of 
food to be consumed on the spot is looked upon 
certainly in a more lenient way, & is dealt with 
separately, in the manner I have already described, 
by sect. 4 (WILLES, J.).—BODMIN CASE (1869), 
20 L. T. 989; 1 O’M. & If. 117. 

Annotations :—As to (2) Refd. Louth Case (1880), 3 O'M. 
& H. 161; Tower Hamiets, St. George’s Division, Case 
1895), 5 O'M. & H. 89. _ As to (3) Refd. Grant v. Pagham 

verseers (1877), 26 W. R. 169. Generally, Mentd. 

Taunton Caso (1874), 2 O'M. & H. ¢~ 


391. +) H. owned a factory in the 
borough, & L. his rival in trade, & to whom he 
was bitterly hostile, started as a candidate. 
Resp. was the other candidate. At the very 
dawn of the election resp. requested H. to canvass 
H.’s workmen for resp. H., as much out of 
hostility to L. as desire to promote resp.’s return, 
at once commenced interrogating his workmen 
for whom they intended to vote. Many said they 
had not made up their minds, but H. treated their 
answers as promises, & when they voted the 
other way accused them of untruthfulness & 
dismissed some from his employ. Resp. was 
frequently at H.’s factory & H.’s name was upon 
resp.’s committee. These facts, & the systematic 
canvassing pursued by H., caused a strong feeling 
among the workmen that those who did not vote 
for resp. would be differently treated from those 
who did :—Held: H. used undue influence as the 
agent of resp., for the purpose of intimidating 
voters, & therefore, the election was void, & the 
fact that H. was instigated by hostility to L. 
could not enable him to say that he exercised his 
influence unduly for personal motives, & not as 
an agent of resp. 
(2) In order 


was not 





that an agent may bind his 


agency. }—Mere canvassing of itself does 
not prove agency, but it tends to prove 
it. A number of acts, no one of which 
might in itself be conclusive proof of 
agency, may, when taken together, 
amount to proof of such agency. 
Certain persons canvassed & went 
meetings with resp. & attended meet- 
ings to promote the election, at which 
meetings resp. attended; others can- 
vassed with & introdnced voters to 
resp. calling meetings & appointed 
canvassers, & did other acts to further 
the election, & examined the results 
of the canvass :—Held: they were all 
agents of resp.—Hte CORNWALL ELEC- 
TION, BERGIN v0. MACDONALD (1874), 
H. E. C. 547.—CAN. 


390 if. ——-.}—Agency is not to be 
presumed from the fact that resp. 
permitted H. to canvass B. in h 
resence.— WEST NORTHUMBERLAND 
PASE (1885), 10 8. C. R. 635.—OAN. 

390 iti. ——.}—Canvassing, speaking 
at meetings, or other work in the 
promotion of an election does not 
ner ee establish agency, although, 
according to degree & Cc mstances, 
it may atford cogent evidence of agency. 
— LisGaAR DOMINION ELEOTION 
(1903), 22 Oo. L. T, 438; 14 Man. L. R. 
10.—CAN. 


& its nominee, 
At the close of 
about 
@ shop & 
& during 
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» & did 


date, making 


shares :—Held : 
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principal, it is not necessary that there should be 


done upon which the eee arises whether it 
is to bind the principal should be done by the 
procurement of the principal & by his authority. 

(8) A man may do an act voluntarily, although 
he docs not do it willingly, as running away to 
avoid a danger, or leaving the employment of an 
angry master to avoid being turned out forcibly. 
But the compulsion which causes this description 
of voluntary act is intimidation within Corrupt 
Practices Prevention Act, 1845 (c. 102), 8. 5. 

(4) The threat of dismissal from employment 
which is beneficial to a man, in which he has, as 
it were, a goodwill, & which he might fairly sup- 
pose would be continued, as it previously was 
unless he misconducted himself, is intimidation 
within the above Act. 

(5) By the common law of Parliament, & sect. 
36 of the above Act, a single act of bribery by an 
agent avoids an election. Undue influence stands 
upon the same footing, & the judge has no discre- 
tion as to what amount of undue influence will 
avoid an election. But where an election has 
been properly conducted, & where there is an 
allegation of a single act of intimidation, the ct. 
will require very strong evidence indeed before 
declaring the election void. 

(6) A man who is sent out to live upon the 
charity of his fellow workmen, or to go to the 
workhouse with his family, unless he docs a 
particular thing, is intimidated. 

Held: (7) that which it would be bribery to 
promise the enjoyment of, it was intimidation to 
threaten the deprivation of. 

(8) The relation between candidates [& their 
agents] fully compared with the relation of mastcr 
and servant, and found to be closely analogous. 

(9) The mere fact of a name being on the 
published list of a committee is no proof of agency. 

(10) Or I might put even the more apposite 
case of a man employing another to steer or assist 
him in the management of his vessel in a race, 
when, by the act of one of the crew, wholly 
unauthorised by the employer, a foul takes place, 
& the employer’s vessel wins. In such a case if 
it were proved to demonstration that, notwith- 
standing the foul, the race would have been won 
by the vessel on board of which the misconduct 
took place it would surprise one if by any rule, 
either of honour or of law, the prize was given to 
the vessel which was in fault. No innocence of 
the employer could have any effect upon his 
liability (WILLEs, J.). 

(11) Resp. not only desired H. to canvass for 
him but he also (whether expressly or umpliedly, 
whether by words or actions, it is immaterial) 
conveyed that desire to him. Accordingly H. did 
canvass for resp., & in so doing I came to the con- 
clusion that he acted as his agent (WILLEs, J.). 

(12) Canvassing may be either by asking a 
man to vote for the candidate for whom you are 
canvassing or by begging him not to go to the 
poll but to remain neutral & not to vote for 
the adversary (WILLES, J.).—WESTBURY OASE, 
JLAVERTON v. PuHIpps, HARROP’s CASE (1869), 
20 L. T.16; 10°M. & H. 47. 


Annotations :—<As to (1) Consd. North Norfolk Caso (1869), 
1 O'M. & H. 236; Blackburn Case (1869), 20 L. T. 823. 
As to (5) Retd. Norwich Case, Stevens r. Tillett (1870), 
L. R. 6 C. P. 147; North Durham Case (1874), 2 O'M. 

~ a 52. de to (8) Refd, Taunton Case (1874), 2 O'M. 
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[LECTIONS. 


is established by merely showing that a particular 
person has gone about with a candidate & has 
canvassed. Canvassing will only afford premises 
from which a judge, discharging the functions of 
a jury, may conclude that agency is established. 
If a gentleman comes down to canvass a borough 
&, as a kind of guarantee for his respectability, is 
introduced to the voters by persons of station 
& position in the borough, such canvassing, 
though it would be properly called canvassing, 
would not be canvassing within the meaning of 
those words from which the ct. is to infer the 
agency existed. The widest distinction exists 
between the kind of canvassing in the presence 
of the candidate, and canvassing of such a 
character as to constitute agency (CHANNELL, B.). 
—SHREWSBURY CASE (1870), 2 O'M. & H. 36. 

Annotation :—Consd. Harwich Case (1880), 3 O’M. & H. 61. 

393. |—(1) S., I take it, was the manager 
of the machinery of the election. To say he is 
not an agent would be simply to make useless all 
election inquiries. If that were the case, a 
candidate would have nothing to do but to employ 
a secretary, & to call him a secretary, in order to 
enable him to see such voters as he thinks fit, to 
canvass for him, to exert his influence for him, & 
to employ his money. The question is whether 
S. was, within the meaning of those decisions, 
which now have become governing decisions for 
the election judges, an agent by whose acts resp. 
would be bound. It appears to me that he was, 
& it appears to me that this is really a clear case 
(GROVE, J.). 

(2) The law of agency in election cases has now 
for a period of many years, since these cases have 
been tried by judges, been held to go much 
further than the ordinary law of principal & 
agent (GROVE, J.). 

(3) There may be cases in which canvassing 
would not necessarily involve agency but general 
canvassing has always been held to be strong 
evidence of agency & evidence which requires a 
very strong case to rebut it, if it can be rebutted. 
Where the canvassing is general & where the 
indiscriminate use of the candidates name is 
committed to the person convassing, that person 
is generally held to be an agent (GROVE, J.). 

(4) You must not measure the treat by the 
actual thing which is given. Water or bread in 
itself may appear a little matter, but you must 
take into consideration the time at which & the 
circumstances in which it is given. Now, on 
this day hunger was abroad in the streets. 
Charity at election times ought to be kept by 
politicians in the background. The persons who 
ought to have relieved the distress were not the 
politicians; they ought to have stood aloof; 
they had another duty to discharge on that day 
& they could not properly discharge both duties 
at the same time. In truth, I think it will 
generally be found that the feeling which dis- 
tributes relief to the poor at election time, though 
those who are the distributors may not be aware 
of it, is really not charity, but party feeling 
following in the steps of charity, wearing the 
dress of charity, & mimicking her gait (BOWEN, J.). 

(5) No doubt it may seem hard to persons who 
are not conversant with the law that a man should 
lose a valuable position & the dignity it gives on 
account of the conduct of somebody who has 
perhaps disobeyed orders, but it has been pointed 
out over & over again that hard as it may appear 
... this law is the purest justice & common 
sense (BOWEN J.). 

(6) Resp. is, to my mind, unseated for the 
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very clearest contravention of electoral law that 
can be presented to election judges; because the 
act of paying several of the witnesses was brought 
home to S. & is admitted; the only question 
which remained being whether S. was an agent 
whose conduct would affect the seat. I am of 
opinion that it would be to contravene almost 
every decision on the subject of agency which 
has been given since the judges have tried these 
petitions, & to fly in the face of all authority, if 
we were not to hold that S. was such an agent 
(BOWEN J.). 

-. There are reasons in this case for not apply- 
ing the principles of Poole Case, No. 712, post, too 
strictly. 1t is sufficient to say that the object is 
to reassert the doctrine that the character & 
status of petitioners is a matter to be carefully 
watched by the election judges in order that they 
may see that petitions are not made the means 
of inflicting upon the sitting member a litigation 
for the costs of which, if he succeeds, he will have 
no remedy whatever beyond a recourse to the 
limited security imposed by the statute as a 
condition on the presentation of election petitions 
(BOWEN, J.).—WIGAN CASE, SPENCER & PRESTT v. 
POWELL (1881), 4 O’M. & H. 1. 

Annotation :—As to (4) Consd. Kingston-upon-Hull Central 

Division Case (1911), 6 O'M. & H. 372. 

394. Authority to canvass.|—(1) Bribery by a 
messenger unauthorised to canvass does not 
affect the election, for mere employment does 
not constitute agency. 

(2) A person to whom is entrusted the general 
management of an election has, impliedly, 
authority to canvass. Authority to canvass 
constitutes agency ; therefore such a person may, 
by bribery, defeat the election. 

(3) A bribe by anybody unauthorised will 
defeat the vote thereby procured; a bribe by an 
agent will defeat the election. 

(4) Attending a dinner of a  nun-political 
society at which electors are present, & supplying 
wine for the table is, on the part of a candidate, 
an objectionable proceeding, but is not primd 
facie within the Act relating to treating. 

(5) The judges are not bound by the decisions 
of parliamentary committees except in respect 
of precedents not provided for by the Rules 
(Regulee Generales, 1868). 

(6) The ct. will be reluctant to connect an 
inquiry with what occurred at a previous election, 


| 
| 


& especially so where resp. was not a candidate , 


at that election. 

(7) I consider my duties to be judicial & not 
inquisitorial except in so far as it would be proper 
that I should follow up any clue which the evidence 
laid before me may furnish. 
it was the intention of [Election Act, 1868] to 
convert a judge into a magistrate to institute a 
preliminary inquiry (WILLES, J.).—- WINDSOR 


CASE, RICHARDSON-GARDNER v. EYKYN (1869), | 


19 L. T. 618; 1O0’M. & H. 1. 
(1) Refd. Londonderry Casc (1869), 
H. 274. As to (2) Consd. Dublin City Case 
TH 1 O'M. & H. 270; Londonderry Case (1869), 
1 O'M. & H. 274; Staleybridgo Case (1869), 1 O'M. & H. 


897 i. Authority to 
candidate or agent.)—C. canvassed for 
resp., & told resp. he was going to 
support him, & resp. expec & 
understood that he would do every- 
t he could for him legitimately. 
©. did not attend any meetings of 
resp.‘s committees, & e no returns 
of his canvassing :—Held Cc. was 
an nt of resp. for the purposes of 
the election.— Re CORNWALL ELECTION, 
MACLENNAN v. BERGIN (1879), H. E. C. 
803.—0OAN 


Annotations :—As to 





canvass— From 397 ii. 
date accepted 


in carrying on 


thus 
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66. As to (3) Refd. Groat Yarmouth Case (1906), 5 
O’M. & H. 176. As to (6) Refd. Youghal (Borough) Case 
(1869), 1 O'M. & H. 291. 48 to (7) Consd. Stroud Case 


1874), 2 O'M. & H. 107; Evosham Case A 3 O'M, 
H. 94; Monmouth (Boroughs) Case (1901), 5 O'M. 
- Refd. Southampton Case (1869), 1 O’M. & H. 


& H. 166 
222. 
895. ———.]—LICHFIELD CasE, ANSON v. DyorTrt, 

Coxon’s CAsE (1869), 20 L. T. 11; 1 O'M. & H. 

22, 25. 

Annotations :—Refd. Dublin City Case (1869), 1 O’M, & H. 
270; Londonderry Case (1869), 1 O’M. & H. 274; Tam- 
worth Case (1869), 1 O’M. H. 75; Warrington Case 

1869), 1 O’M. & H. 42; Horsham Case (1876), 3 O'M. & 
. 523; Gloucester (County) Thornbury Division Case 
1886), 4 O’M. & H. 65; Shoreditch, H raton Division 
Case (1896), 5 O’M. & H. 68. entd. Youghal Case 
stad a oF T. 306; Londonderry City Case (1886), 4 








396. -}—HaRwicH CasE, TOMLINE v. 
‘TYLER, No. 367, ante. 

97. From candidate or agent.] — GUILD- 
FORD CASE, ELKINS v. ONSLOW, No. 863, ante. 

398. ——— Express prohibition against bribery.) 
= ORWICH CASE, TILLETT v. STRACEY, No. 1449, 
post. 

399. ——— Express or implied.] — WESTBURY 
CASE, LAVERTON v. PHIPPS, HARROP’S CASE, No. 
391, ante. 

400. .|—(1) The fact of aman having 








a canvass book is only a step in the evidence that 
he is a canvasser authorised ie candidates’ agents. 
The production of the canvass books proves 
nothing, except that certain ticks appear on it. 
The mere fact of a man having a canvass book & 
canvassing cannot affect the principal unless I 
know by whom the man was employed (MELLOR, J.). 

(2) I should not as at present advised hold 
that the acts of a man who was known to be a 
volunteer canvasser, without any authority from 
the candidate or any of his agents, bound the 
principal. . .. You must show me that he was 
in company with one of the principal agents who 
saw him canvassing, or was present when he was 
canvassing or that in the committee-room he was 
in the presence of somebody or other acting as 
&@ man would act who was authorised to act 
(MELLOR, J.). 

(3) 1t would be of very serious consequence if 
we were to hold that, the contents of the telegram 
already having been disclosed, we would with- 
hold the original when it was required for tracing 
the acts of an individual. I must therefore 
request the gentleman who has the custody of the 
telegram to produce it for the purpose of its being 
identified (MELLOR, J.).—BOLTON CasSE, ORMEROD 


' y. CRoss (1874), 31 L. T. 194; 2 O'M. & H. 138. 


I do not think that | 


——. }—When the candi- 

the nomination of the 
convention of the party he intimated 
to those present, among 
that he looked for their active exertions 
the contest 
this amounted to an authorisation of 
those present, including N., to canvass 
to act as agents, for the 
authorisation to canvass covers agency. 
——MUSBKOKA & PARRY SOUND ELKCTION, 
shor ee v. FAUQUIER (1884), 1 E. Rt. 197. 


Annotations :—As to (3) Folld. Harwich Case (1880), 3 O’M. 
& H. 61. Generally, Mentd. Stroud Case (1874), 2 0’M. 
« H.181; Birmingham Case, Woodward v. Sarsons (1875), 
IL. R. 10 C. P. 733; Horsham Case (1876), 3 O’M. & He 
52; Ipswich Case, Packard v. Collings (1886), 54 L. T. 619. 
401. Possession of canvasser’s book.|— 

BOLTON CASE, ORMEROD v. Cross, No. 400, ante. 
402. Canvassing with candidate.]-—S. 

was canvassing with a canvass book. After that 

we have him canvassing with resp. himself in the 
immediate neighbourhood, where it has been 
proved that he bribed a voter. With this evidence 








397 iii, —~—- ——~-.]—-DUBLIN Crry 
Cass (1869), 1 O’M. & H. 270.—IR, 


399 i. Express or implied.]—A 
person authorised by a candidate tu 
. canvass for him during the clection, 
+ ds his agent. The authority to act 
ney be express or impHed.—HEBERT 
v. HANINGTON (1871), 6 All. 530.—CAN. 

e. —— Canvassi with candidate 
—Acting as ae er.}—-LEBLANC ¥, 
MALONEY (1902), 5T. L. R. 402. —CAN. 


f. Accompanying candidate on can- 





whom was N., 
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Sect. 6.—EHlection agents, sub-agents, assistants and 
workers: Sub-sect. 3, B. (c) & (d).] 
before us, uncontradicted as it is, we have to 


draw our own inference; & I must say that this 
collective body of evidence satisfies me, in the 


absence of testimony to the contrary, that S. has © 


been established to be the agent of resp. (HAWKINS, 
J.).—TEWKESBURY CASE, COLLINS v. PRICE 
(1880), 44 L. T. 192; 3 O'M. & H. 97. 

403. Possession of canvass book—Not essential.| 
—STROUD OasE, HotLoway v. BRranp, No. 369, 
ante. 

404. Accompanying candidate on canvass— 
Introducing candidate to voters.]|—-PENRYN CASE, 
SEWELL’s CasE (1819), Corb. & D. 55. 

405. ——- Evidence of remarks to voters— 
Within or without candidate’s hearing.]—(1) Evi- 
dence cannot be given of what is said to a voter 
out of a candidate’s hearing by a person accom- 
panying that candidate on his canvass, but can be 
of what is said by such a person in the candidate’s 
hearing. 

(2) In order to prove agency, evidence may be 
given of the existence of a committee, although 
the connection of that committee with the sitting 
member has not been previously proved.—IPswIcH 
Cask, Harr’s Case (1835), Kn. & Omb. 332, 341. 
Annotation :—Generally, Mentd. Tipperary Case (1875), 3 

O'M. & H. 19. 

406. -]—(1) When two out-voters were 
requested by letter to come to vote for a par- 
ticular candidate, & did so without any promise 
of payment of their travelling expenses, & after 
they had voted were paid a sum equal to the first- 
class railway fare from the place whence they 
came & back, although they had in fact travelled 
third-class, a fact which was unknown to the 
persons who paid them :—Held: the facts proved 
disclosed no corrupt payment by the person who 
requested them to come, or the person who paid 
them the first-class fare. 

(2) Fifty persons of whom the majority were 
poor voters in the borough of S., were hired by 
supporters of resps., who were candidates in S., 
to assist a candidate belonging to the same 

olitical party in the election for the borough of 
W. -—Held: although the introduction of a 
foreign body of persons into a constituency upon 
an election is objectionable, the transaction did 
not amount to bribery. 

(3) Surely the bare act of accompanying a 
candidate on his personal candidature is not con- 
clusive evidence of agency (HAWKINS, J.).— 
SALISBURY CASE, RIGDEN v. EDWARDS & GREN- 
FELL (1880), 44 L. T. 193; 3 O'M. & H. 130. 





3.}+—Accompanying a candidate in 
his ange is not sufficient in itsclf | 
to constitute agency ke, wear 


ANNAN aM 


GREY ELECTION, 


DIAN 


R. 402.— 


410 iii. 





‘GNEtLQUGLe pPrescia.j ~~ 14u 
MALONEY (1902), 5 T. L. 
CAN. 


supporting a particular candidate does 
not make cvery member of the assocn. 
| hie agent: but the candidate may so 


——.}—By the constitu- 
tion of a reform aanacn. cach delegate 


ELECTIONS. 


Employment of paid canvassers—Whether cor- 
rupt practice.]—See Nos. 558-555, post. 


(a) Associations. 
407. Necessity for identification with candidate.]} 
-TAUNTON CASE, WILLIAMS & MELLOR v. Cox, 
No. 851, ante. 

408. -|—TowrER HAMuets, St. GEORGE’S 
DIVISION CASE, BENN v. Marks, No. 586, post. 

409. ——— Funds supplied by candidate.]— 
(1) Qu. > when resp.’s election is declared void, & 
the petitioner then abandons his claim to the seat 
upon a scrutiny, whether resp. can proceed to 
prove his recriminatory charges. 

(2) If the petitioner were to be elected upon the 
vacancy caused by the avoidance of resp.’s 
election, these recriminatory charges of corruption 
at the first election would avail any one petitioning 
against the return of the former petitioner at the 
second election (per CuR.). 

(3) Where an agent of resp. gave a holiday to 
resp.’s workpeople on the polling day, & they were 
paid their wages as usual, many of them being 
voters, who were supplied with colours, & some of 
whom were sent to the poll by such agent in 
carriages, & it appeared that, on previous occasions 
when resp. was not a candidate, a holiday had 
been given but wages withheld: —Held: resp.’s 
return was void for bribery by his agent. 

(4) The funds of a political association of 200 
members was chiefly supplied to the secretary by 
resp., & these funds were mainly spent in treating 
at meetings held to promote resp.’s election :— 
Held: the secretary of the association was the 
agent of resp. 

(5) With regard to the costs of this petition we 
think that they should be borne by resp., except 
so far as relates to the scrutiny & recriminatory 
case, the costs as to which have been already 
specially dealt with by us, & except so far as 
relates to two charges of bribery which have not 
been sustained. So far as these two charges are 
concerned we order that each party pay his own 
costs (per CUR.).—GRAVESEND CASE, TRUSCOTT v. 
BEVAN (1880), 44 L. T. 64; 3 O'M. & Hi. 81. 

410. ——— Adoption of work of association.}— 
WAKEFIELD CASE, No. 354, ante. 

411. .|—There appear to be persons 
who think that a candidate may escape the 
responsibility attaching to the acts of an agent 
by the employment of the active members of 
a political assocn., instead of an individual or 
individual agents; if this could be done Corrupt 
Practices Act, 1879 (c. 75), would become a dead 
letter. There may be, doubtless, in a borough 








LAND EQLECIION, CASEY 
(1875), H. E. C. 387.—CAN 


41n iv. —— 


v FERRIS 


ASL AAA WVIUULEUI 


as to make them his agents.—Re NORTH 
BOARDMAN v. Scorr 
(1875), H. E. C. 362.—CAN 


‘ CUNVEHOU VY LUG ASSOC. ‘Ine assocn. 


did not canvass in favour of the candi- 
dates whom it had decided to support, 


. VI. SECT. 6, SUB-SECT. 3.— | to the convention was actively to 
PANE, VEER (a) | promote the’ election of the candidate | {,f,oeeney, was iu no way, reonguloed 
; : ; ; e convention. Resp. | : 
410i. N eye a pele aria with had himself been for six years a member | ers eaiveti te peace aia 
ee ae seaain| yong Bes political | a Arve Marsan ca hdiry familiar with its | Yotors were treated Held: there 
ev ention assei bled for the purpose | or ce S ¢ cons jution. He had_ also WAR nn nroanf nf acannaw —T non a 


f seloct a candidate, who never had 
ute with the candidate selected, 
& who never canvassed in his behalf, 
cannot be considered as agents for such 
candidate.—Re WELLAND ELECTION, 
BUCHNER v. CURRIE (1875), H. HE. C. 
187 ——OAN, 

410 tl. ——— ———.}—The fuct of a 
political assocn. putting forward & 


of their elections, & expected the like 
assistance from the 
ot ue aesocn., & ae 
at system as an electioncering agency, 
resp. owed his clection:—Held: the , 
delegates to the assocn., acting 
in promoting the election of resp., wore 
his agents.—Re East NORTHUMBER- 





410 v. ———.}—-The fact that 
& peraon is a delegate to, or member of, 
the convention or body which selects 
a candidate does not of itself make 
such person an agent of the candidate 
chosen.— Re LisGaAaR Dominion EvkKc- 
TION (1902), 22 GC. L. T. 433: 14 
Man. lu. R. 310.—CAN. 


resent members 
he perfection of 


as such 


Part VI.—PARLIAMENTARY ELECTION. 


a political forme existing for the purpose of a 
political p with advocating the cause of a par- 
ticular candidate, & largely contributing to his 
success, yet in no privity with the candidate 
his agents, an independent agency, & acting 

its own behalf. To say that the candidate should 
be responsible for the corrupt acts of any member 
of that assocn., however active, would be unjust, 
against common sense, & opposed to law. There 
may, on the other hand, be a political assocn. in a 
borough advocating the views of a candidate, of 
which that candidate is not a member, to the 
funds of which he does not subscribe, & with which 
he personally is not ostensibly connected, but at 
the same time in intimate relationship with his 
agents, utilised by them for the purpose of carrying 
out his election, interchanging communication & 
information with his agents respecting the canvass- 
ing of voters & the conduct of the election, & 
largely contributing to the result. To say that 
the candidate is not responsible for any corrupt 
acts done by an active member of such an assocn. 
would be repealing the Act, & sanctioning a most 
effective system of corruption (LorEs, J.).— 
BEWDLEY CASE, SPENCER v. HARRISON (1880), 44 
L. T. 283; 3 O’M. & II. 145. 

Ciry CASE, LIEyY- 
woop, Dopn, Jones & Daviss v. Dopson & 
LAWLEY (1880), 44 L. T. 285; 3 O’'M. & H. 148. 
Annotation :—Mentd. Salisbury Case (1883), 4 O’M. & H. 21. 

413. 
assocn. upon the one side or upon the other, whose 
character is permanent, who... are industrious 
in watching the register, correcting it, influencing 








people to get their names put upon the register, & | 


are holding meetings for that purpose, it is not to 
be too hastily assumed that because an election ' 
takes place at some particular period, every act 
which is done by the assocn., although it may be 
perhaps necessary in the ‘furtherance of the 
election, makes that assocn., or the different 
members of it, necessarily agents for the candidate. 

But the moment it appears that the candidate or 

his agent adopt either individually or collectively 

the work that is done by that assocn., in such a 

manner as to benefit by its agency quoad the 

election, then I should look upon this sort of 
organisation with very grave suspicion, & I should 
be the very first to say that the agency had been 
proved (PoLLocK, B.).—WoORCESTER (BOROUGH) 

CASE, GLASZARD & TURNER v. ALLSOPP (1892), 4 

O’M. & H. 153; Day, 85. 

Annotation :—Consd. orbom bedand, Berwick: -upon-T weed 
Division Case (1923), 7 O'M. & 

414. ——.]— N Aaa en debaNe: HEx- 
IAM DIVISION CASE, HUDSPETH & LYAL v. CLAYTON 
(1892), 4 OM. & H. 143; Day, 90. 

Annotations : — Consd. Northumberland, Berwick - upon- 
Tweed Division Case (1923), 7 O'M. & H.1 Refd. T aude 
Hamlets, St. George’s Division Case ( i895), 5 O'M. & H 
89; Lancaster (County), Lancastor ivision Case (1896), 
6 O'M. & H. 39. Mentd. Montgomery Case Oe ke 
O’M. & H. 167; Rochester Case (1892), 4 O’M. & H 
415. ——— Candidate with separate Orpen: 

sce Eee as CASE (1880), 3 O’M. & H. 78. 
416. ——.]—WIGAN CasE, SPENCER & PRESTT 

v. POWELL (1881), 4 O’M. & H. 1. 

Annotation :—Men ry ata -upon-Hull, Central Divi- 
sion Case (1911), 6 O'M. & H. 372. 

417. Canvasser for independent association not 
agent.J—(1) A  canvasser for an independent 
association is not an agent. 





420i. Public meeting in support of all the delegates to help at the election 
& that he looked for assistance not only 
from thom, but from all supporters of 
the Govt. :—Held: 
general remarks made by resp. were not 

sufficient to constitute all his supporters | agents for the purposes of the election. 


candidate.)—Resp. was nominated at 
a& meeting of de ogates from gr See 
portions of the constituency, & 

& public mec after the close of de 
convention, he stated that he expected 


]—If there be a_ political ' 
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(2) Bribing by one of his committee would 
affect the candidate. The committee-man whom 
I mean, & whom I would hold resp. to be respon- 
sible for, is a committee-man in the ee 
intelligible sense of the word, that is to say, a 
person in whom faith is put by the candidate, & 
for whose acts therefore he is responsible (MARTIN, 


! B.).—WESTMINSTER CASE, Davis’s CasE (1869), 


20 L. T. 238; 1O0'M. & H. 89, 91. 


Annotations aay to (1) Folld. Westbury Case 80), 3 
O'’M. & H. 78. Generally, Retd bse eerie 69), 21 
L. T. 122. Mentd. Youghal Case 21 L. T. 306; 


Pontefract Case, Shaw v. Reckitt (1 08), bay. 125. 


418. Subscription to association by candidate.] 
—(1) Some acts may be done at an election of 
which the judge disapproves, but which do not 
vitiate it. These may be looked to, however, to 
explain other acts which are ambiguous, & if upon 
a future election petition arising out of another 
election at the same place, acts similar to those 
of which the judge had expressed his disapproval 
were proved to have been repeated, the judge who 

tried the second petition might well take them 
into consideration to aid his conclusion that the 
act upon which the validity of the election de- 
pended was a corrupt and dishonest act. 

(2) There is no partnership privity between the 
parties subscribing to a political association ; nor 
does the fact of subscribing confer any authority 
| upon the person who manages it to make them 
| responsible for an illegal act done by the 

(3) S. was the acting agent & sole representative 
of a Liberal Association, & evidence was given to 
show that he paid the rates of voters to enable 
them to be registered. Resps. were Liberals, & 
subscribed to the funds of the association, but did 
| not interfere personally :—Held: they were not 

responsible for the acts of 8. 

(4) Semble: it is necessary in order to establish 
that a person had corruptly paid a rate when the 
rate was in fact paid by a third person, to show 
that that person was authorised by the person 
sought to be charged to pay the rate. 

(5) Where the candidature has been honest the 
strictest proof of illegal acts by agents is required. 

(6) If I am satisfied that the candidates honestly 
intended to comply with the law & meant to obey 
it & that they themselves did not act contrary 
to the law & bond fide intended that no person 
employed in the election should do any act con- 
trary to the law, 1 will not unseat such persons 
upon the supposed act of an agent unless the act 
- established to my entire satisfaction (MARTIN, 

Toe CASE (1869), 21 L. T. 122; 10°M. & 

188. 


H. 
Annotations :— As to (6) Apld. Pomel Case (1874), 2 
O’M. & H. 105. Consd. Taunton Case (1 Se a on a 
66. Refd. King’s Lynn Case (1869), 1 O’M. & H 


419. Trade association.|—WALSALL CASE, on 
LEY, Moss & MASON v. JAMES (1892), 4 O'M. & 
H. 123; Day, 106. 


Annotations :—Refd. Lan ogi (Coun ys Lancastor Division 
Case (1896), 56 O’M. & H ntd. Claro, Kastern 
Di en re Aaa 4 om v3 H. 160; nearer ie 


OM & 1 178; Pontefract Gaze Aa 
"M & H. 200: Lichfield Division Case (18 O'M 

H. 27; Tower Hamlets, St. George’s BP tion Caco 
5 O'M. & H. 89; Great Yarmouth Case ( 19 06), ae 
176; Chelten ri ae a 11), 6 OM. (eH 4; 
Caine abel 39 T. L. R. wn iene! v. Tearby Nichi 
vw. Robinson, [1923] r K. B. 


420. Public meeting in ae of candidate. |— 
NOTTINGHAM TOWN CASE, No. 487, post. 


his agents, but the pereous promoting 

his election from a central eney « or 
committee recognised & visited 

him, & persons sent out from thet 

agency, should be deemed to be hi« 


these & other 
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(e) Committees. 


421. Evidence of existence of committee—Prior 
to identification with candidate.|—-IpswicH CASE, 
Harr’s CAsE, No. 405, ante. 

422. Members are agents.|—A member of a 
committee, who conducts an election for a candi- 
date for a seat in Parliament, is such an agent as 
shall bind his principal by which he acts.— 
HoNEYWOOD v. GEARY (1808), 6 Esp. 119, N. P. 

423. ——— Recognition by candidate.] — Nor- 
TINGHAM CASE (1843), Bar. & Arn. 136. 

424. ——.]—The circumstances of resp. 
having placed himself in the hands of his com- 
mittee would, unless some further explanation be 
given, induce them to consider that every gentle- 
man who might be proved to have been an acting 
member of his committee, was the agent of resp. 
for the purpose of this election (per CuR.).— 
HUDDERSFIELD CASE (1853), 2 Pow. R. & D. 
124. 

425 











-]— WESTMINSTER CASE, DAVIS’s 








Cas, No. 417, ante. 

426. .J]—WAKEFIELD CASE, No. 304, 
ante. 

427. ——- —— Acts done by one member in 


committee room—In presence of chairman.|— 
(1) In order to affect the sitting member with the 
acts of another with reference to the election, it 
is only necessary to make out a primd facie case 
of agency. Where a member of the general & of 
a special committee hired & gave directions to the 
colour men of the sitting member, & on one 
occasion paid them in his committee room, & in 
the presence of the chairman of his committee :— 
Held: a primdé facie case of agency had been made 
out. 

(2) Where a petition charging bribery & treating 
was presented by two electors against the return 
of the sitting member, & treating was proved :— 


—Re LisGAR DOMINION ELECTION | 
(1902), 22 C. L. T. 433; 14 Man. L. R. ' 
310.—CAN. 


h. Whether within scope to work 
outside district—Where no limitation 
to that district.}—If a political assocn. 
is formed for a place within the electoral 
district, & it is not shown that there 
was any restriction on the members 
to work for their candidate within 
the limits of that place only, they are 
his ents throughout the whole 
district.—WeEsT PRINCE CASE (1897), | 
27 8. C. R. 241.—CAN. 


k. Supplying party literature gratis 
to agents.}—The executive of a politi- | 
cal assocn., of which . was & 


343.—CAN. 


& left some 
tributed :—He 


they had assumed the functions which 
usually devolve upon such 
Re NoaTHo WENTWORTH ELKCTION, 
CHRISTIE v. STOCK (1857), H. E. C 


423i. Members are agents— Recogni- 
tion by candidate.}—Resp. nominated 
no committees to promote his election, 
but he was aware that committees 
were acting for him in each munici- 
pality. Onone occasion he went to the 
door of one of the committee 


: the committee were , 
agents of resp.—Ie East NoORTUUM- 
BERLAND ELE( TION, GIBSON v. BIGGAR 
(1874), H. EB. C. 577.—CAN. 


423 ii. -——-  -———.] — M. 


ELECTIONS. 


Held: it was not open to the counsel for the sitting 
member to ask a witness whether treating had 
been practised by the unsuccessful candidate. 

(83) A witness may be asked whether he sent in 
a bill for refreshments to the legal agent of the 
sitting member, without prior proof being given 
of the sitting member or his agents having autho- 
rised the refreshments being supplied, or having 
promised to pay for them. 

(4) Where a bill for refreshments, which there 
was no evidence the sitting member or his agents 
had authorised to be incurred was sent in to the 
legal agent of the sitting member, & he said it was 
under consideration, & he could say nothing more 
about the matter :—Held: there was no evidence 
of repudiation —TyNEMOUTH CasE (1853), 2 
Pow. R. & D. 181; 21 L. T. O. S. 67. 

428. Name on published list of committee.|/— 
WESTBURY CASE, LAVERTON v. PHIPPS, HARROP’S 
CASE, No. 391, ante. 

429. Not mere membership.|—Being a member 
of a sitting member’s committee at an election is 
not a sufficient proof of agency. —CIRENCESTER 
CASE (1803), 1 Peck. 466. 

430. No active duties.|—WINDSOR CASE, 
HERBERT v. GARDINER, No. 760, post. 

431. Person frequenting committee room.|— 
PETERBOROUGH CASE (1860), Wolf. & B. 156. 





Annotation :—Reftd. Nottingham Casc, Richard's Case (1866), 
15 L. T. 94. 
432. —— Attending to election matters.]— 


DURHAM (BOROUGH) CASE, DAWSON’S CASE (1874), 
20°'M. & H. 134, 136. 





433, —— }—STROUD CASE, HOLLOWAY 
v. BRAND, No. 369, ante. 
434, ——.]—- MAIDSTONE CASE, EVANS v. 


CASTLEREAGH (VISCOUNT), No. 312, ante. 
435. General activity in election.| — 





| HARTLEPOOLS CASE, No. 329, ante. 


436. Persons not appointed to committee—But 


performing duties as such.!—LICHFIELD CASF, 


FARWELL v. BROWN (1876), H. E. C. 

| 420.—CAN. 
423 iv. .]—Certain sup- 
orters of resp. met in a room over a 
| tavern to promote his election. Their 
; meetings were presided over by an 
| agent of his, & he attended at least 
| 


bodies.— 








one of such meetings :—~Held: tho 
persons who attend such meetings 
were his agents.—Re NORTH ONTARIO 


| ELECTION, GIBBS v. WHELER (1879), 
roome, H. E. C. 785.—CAN. 
rinted bills to be dis- 423 v. .]—Resp. was nomi- 








noted as a candidate for election by 
| @ party convention, &, in acknow- 

ledging & accepting the nomination, 
he said: ‘' There are three things 


was essential to success, 





member, voluntarily supplied Haabed member of a township eaumitioe,:: proner organisation, & hard work. 
haste eh erat 2 Abed 8 Ry aon organised by direction of the convention he first we have; the second & third 
agen re these fate dinates netitute Which nominated resp., & the work will largely depend on you ” :—Held: 
the assocn. agents of resp. in regard Of the election was put into the hands | T&D. by tine ere em eed ou ery 
° : owns tees. ; — 

is the oz pendipare involved.—DE | a cil aaa Se “7 *' Re East MIDDLESEX PROVINCIAL 
pee AF. a voters’ list, which was taken from ELECTION, Rose v. RUTLEDGE (1903), 
355.—8. AF. him by the committee on the allega- 23 C. L. T. 183; 5 O. L. R. 644; 2 

tion that he was not doing much. O. W. R. 233.—CAN. 
PART VI. SECT. 6, SUB-SECT. 3.— | Resp. never asked M. to work for him, 423 vi. —-—.|-—DURLIN Crry 
B. (e). pee x oe resp. what Aaviieg ue CASE (1869), 1 O’M. & H. 270.--IR. 

1. Evidence of mce of com- - , no one ac or 4291. Not mere membershin.}--— 
mittee f him except these commit & some | DRoGAENA (RoRovaH) Case (1857), 


met some time before the clection & 
nominated resp. as the candidate who 
should contest the election in the 
interest of the political Dey which 
they belonged. Resp. accopted & acted 
upon the nomination. They met 
occasionally for the pErpore of pro 

moting resp.’s_ election, procured 

voters’ lists, canvassed voters, & got ' of a town havi 

reports on which they estimated their its meetings at 
chances of success:—-Held: if they Held: 
did not style themselves a committee, 


| 

| 

existence | 

-}~About a dozen of the electors | 
| 


wrod an arran 


volunteers, & he never objected to the 
aid they were giving him, nor did he 
repudiate their services :—Held : ‘ 
as & member of one of the committocs 
OnTaRIO Exxotrion, McCasKi. v. 
PAXTON (1875), H. E. C. 304.—CAN. 
423 iil, —— ——.}—The committee | 


the mombers thereof were his 
' agents.—Re SOUTH ONTARIO ELECTION, 


Wolf. & D. 206.—IR. 


432 i. Person frequenting commiti 
room— Attending to election matters. 
D. was & person regularly employed by 
one of those most prominent on resp. ‘s 


committee, & was working in the 
committee rooms prior to the elections 
just a5 any oti. ~ ae 

been recognised & | mittee :—Held: no musv 

ded by resp. :— | to be an agent of reap.—F 


PLAINS ELECTION, Ferauson vo. D . 





Part VI.—PARLIAMENTARY ELECTION, 


eaten v. Dyorr (1869), 20 L. T. 11; 10°M. & H. 
22, 25. 

Annotations -—Apld. Shoroditch, Haggerston Division Case 

1896), 6 O'M. & H. 68. Mentd. Dublin Case 1868) 

- 270; Londonderry Case (1869), 10°M. & H. 

dage (1869), 1 O'M. & H.75; W D 

H. 42; Youghal Case (1869), 21 

L. T. 3063; Horsham Case (1876), 3 OM. & H. 52; 

ivision Case (1886), 


Gloucester (County), Thornb 
40'M. & H. 65; Londonderry’ Gane (1886), 4 O'M. & H. 


C. Liability of Candidate for Acts of Agents. 


437. General rule—Candidate Hable.|— BripGE- 
WATER CASE, No. 352, ante. 








438. ——— -]—NORFOLK, NORTHERN DIVI- 
SION CASE, COLMAN v. WALPOLE & Lacon, No. 
749, post. 

439. ———.|— WESTBURY CASE, LAVER- 


TON v. PuIPpPs, HARROP’sS CASE, No. 391, ante. 
440. -} — HEREFORD (BOROUGH) 
CASE, THOMAS v. CLIVE & WYLLIE, No. 710, post. 
441, —— -]—COVENTRY CASE, BERRY v. 
KATON & HILL, No. 708, post. 











442, —— -]—WIGAN CASE, No. 418, 
ante. 
443, ——- ———.]—-WESTBURY Casz, No. 368, 


ante. 

444. Acts must be committed as agent.|/— 
IHwREFORD (BOROUGH) CASE, ‘THOMAS v. CLIVE & 
WYLLIE, No. 710, post. 

445. J}—BLACKBURN CASE, POTTER & 
FEILDEN v. HORNBY & FEILDEN, No. 365, arile. 

446. e]—BOSTON CASE, MALCOLM v. IN- 
GRAM & PARRY, PARRY’sS CASE (1874), 2 O'M. & H. 
1613 subsequent proceedings, sub nom. BOSTON 
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CAsE, MALCOIM v. Parry, L. R. 9 C. P. 610; 
(1875), L. KR. 10 C. P. 168. 


Annotations : nsd. Nottingham Borough 
entd. 


s—Co: East Division 
Case (1911), 6 O'M. & H. 292. 


ower Hamlets, 








St. George’s Division Case (1895), 5 O’M. & H. 89 

447. J—STRoUD CASE, HOLLOWAY vw. 
BRAND, No. 369, ante. 

448, ——.] — WAKEFIELD Case, No. 354, ante. 

449. -|— HarRwictt Case, TOMLINE v. 
TYLER, No. 367, ante. 

450. -]|— WESTBURY CASE, No. 368, anic. 





451. Acts in excess of authority given— 
Whether candidate liable..—-BLACKBURN CASE, 
PoTTER & FEILDEN v. HORNBY & FEILDEN, No. 
365, ante. 

452. J—TAUNTON CASE, MARSHALL 
& BRANNAN v. JAMES, No. 342, ante. 











hh ——— -] — WESTBURY CASE, No. 368, 
ante. 
454, ——- ———.|—-HARWICH CASE, TOMLINE 


v. TYLER, No. 367, ante. 

455. Acts done contrary to express directions.] 
—(1) It is a custom with the Govt. to allow dock- 
yard voters half a day for the purpose of recording 
their votes. 71 of these voters voted for F. & P., 
the sitting members, & two months after the 
election they were paid by the authority of R., 
the agent of the sitting members, but against their 
express directions, 10s. apiece for lost time :— 
Held: such payments were illegal within 5 & 6 
Vict., c. 102, & the sitting members were respon- 
sible for the acts of the agent. 

(2) If a candidate in his first public speech to 
the electors & non-electors, declares that he is 





ee a ee eee ay Monae 


PART VI. SECT. 6, SUB-SECT. 3.—C. 


437i. General rule—Candidate liable. ] 
—If an agent gives money to a third 
person to be used iu treating voters, 
& it is so used, the candidate is ro- 
sponsible for it.—HkBERT v. HAN- 
INGTON (1871), 6 All. 530.—CAN., 


437 ii. ——_-———. ]}— Re Soutn Huron 
ELECIION, RITCHIE 0. CAMERON (1874), 
H, E. C. 576.—CAN. 


437 iii. .I—C. accompanied 
resp. when going to a public meeting, 
a canvassed at some houses. On 
the journey, resp. cautioned C. not to 
treat nor do anything to compromise 

or avoid the election. Resp.’s 
election agent paid for C.’s meals at 
the place where the meeting was held: 
—Held resp. had availed bimself 
of C.’s services, & was responsible for 
his acts.—Re HasT PELERBOROUUH 
K;LECTION, STRATTON v. O’SULLIVAN 
(1875), H. E. C. 215.—CAN. 

437 iv. J—A candidate 
who, on the eve of @ hotly contested 
vlection, places a considerable sum of 
money in the hands of an agent capable 
of keeping park of it for himself, & 
spendi the rvost improperly or 
corruptly, who never asks for an 
account of it, gives no directions as to 
it, & exercises no control over it, must 
he held personally responsible if it is 
improperly expended.—R. v. STEWART 
(1888), 16 O. R. 583.—CAN. 

437 v. -——? -}—LONGFORD CASE 
(1870), 2 O’M. & H. 6.—IR. 

4441. Acts must be committed as 
agent.}—If an act, made a corrupt 
practice by statute, is done by an 
agent of a candidate, but not in 
pursuit of the object of the agency or 
the interest of tho candidate or in 
any vey in relation to the election, 
but solely for the purpose, interest, or 
gratification of the agent, such act, 
not one by such agent qua 
Ite LINCOLN SELECTION, RYKERT Uv. 
NEELON (1876), H. BE. C. 391.—CAN. 

444 li, ——.]—In ordor to avuid tho 


Jeom—V OL. ax. 

















election where bribery is charged thero 
must be evidence of agency for the 
candidate.—TE ARONA CasKe (1891), 
10 N. Z. L. KR. 28.—N.Z. 

451i. Acts in cccess of authorily 
given—IVhether candidate liable.j— 
Where a political organisation, after 
nominating their candidate, divided 
into committees ‘‘ to look after voters 
in tho particular wards in which they 
resided ’’: & the respondent had not 
given authority to any member of such 
committees, nor to any canvasser, to 
canvass generally :—Held: K., who 
was &@ member of the committee for 
one ward & who was alleged to have 
coimitted an act of bribery in another 
ward, having no authority to canvass 
in the latter ward, was an agent with 
limited authority to canvass in the first 
ward only, & resp. could not be mado 
liable for his alleged acts.—Re LONDON 
ELECTION. JARMAN v. MEREDITH (1875), 
H. E. C. 214.--CAN. 

451 ii. -l—It is only for 
those acts of the agent which are dove 
by him whilst acting or professing to 
act within the scope of his duties, that 
the candidato is responsible. It is 
contrary to all principle to hold any 
person affected by tho act of an agent, 
unless it was shown that the act 
was done in the course of the employ- 
ment, & within the scope of the 
authority although it may be in 
abuse of it.—WeEST Simcokt (PROV.) 
(1883), 1 E. lt. 128.—CAN. 


451 iii, —— -}—An agent who 
is not a general agent, but one with 
powers expressly limited, cannot bind 
the candidate by acts done beyond the 
scope of his authority.— BERTIER 
Case (1884), 9 8S. C. R. 102.—CAN. 


451 iv. -l~—No sitting mem- 
ber can guard himself against the 
consoquences of the acta of agents, 
Ly comine betors the ck @ ewearing 

y co ore the o sw 
that he never intended that an 
ill should be done at an olection. 
It is not what he intended, but it is 
what authority did ho give, & did tho 




















determined to pay nothing by way of compensation 


acts of the person so authorised, | 
or illegal, naturally follow the author ty 
which was given (KRoGH, J. ).—SLIGo 
ceonousH) CaSE (1869), 1 O’M. & H. 


451 v. -l—A candidate is 
not liable for an illegality of his nt 
unless the illegality was committed 
by the latter in the course of his agenc 
& for the supposed benefit of 8 
principal. Where the agent has been 
guilty of bribery for the purpose of 
promoting the election of another 
candidate in opposition to the interests 
of the principe » the principal is not 
responsible.—KYLK v. KRIGE (1899), 
16 Ss. Cc. 64,.—S. AF. 

455 i. Acis done contrary to express 
directions.|—The parliamentary law of 
agency is a special law, & is different 
from the ordinary law of agency. In 
par emenrery, elections the principal 

liable for all acts of his agent, even 
where such acts are dono con to 
the express instructions of such 
pene ——HRe CORNWALL ELECTION, 

ERGIN 0. MACDONALD (1874), H. B.C. 
J47 .—CAN. 


455 ii. .J—Resp. stated that he 
did not, directly or indirectly authorise 
or approve of or sanction expenditure 
of any money for bribery, or a promise 
of any for such purpose, nor did he 
sanction or authorise the keeping of 
any open house, & that ho was not 
aware that any open houses been 
kept, & that he always impressed on 
everybody that they must not violate 
the law. ‘here was no affirmative 
evidence to show that the money 
which resp. knew had been for 
the purposes of the election was so 
large that as a reasonable man he must 
have known that some portion of it 
would be used for corrupt purposes :-—— 
Held : hese 4 at the whole case, & 
at this branch of it, as a penal pres 
ceeding, resp. should not be held 
pe nally responsible for the corrupt 
practices of agonts.— Re KINGSTON 
ELECTION, STEWART v. MACDONALD 
(1874), i. EL. U. 625.—CAN. 
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for lost time, it is evidence upon which a pre- 
sumption only may be raised that it has been the 
custom with previous candidates of like politics 
to make such payments. 

(83) Where it is alleged in the opening speech of 
counsel that certain practices conceded to be illegal 
were prevalent in the borough, evidence that 
they prevailed at one election cannot be given in 
euppey of the allegation that they prevailed at a 
subsequent election which is the subject-matter 
of the inquiry.—-DEVONPORT CasE (1866), 14 L. T. 
574; 121 Commons Journals, 299. 

Aeon s——4e to (1) Distd. Taunton Case (1869), 21 L. T. 

456. ———.|—- BLACKBURN CASE, PoTTER & 
FLILDEN v. HORNBY & FEILDEN, No. 365, ante. 

457. -}— NorRwicH CASE, TILLETT  v. 
STRACEY, No. 1449, post. 

458. ——-.])—TAMWORTH CASE, HILL & WALTON 
v. PEEL & BULWER, No. 385, ante. 

459. -]— LICHFIELD CASE, 
Dyort, No. 500, post. 





ANSON wv. 








460. -/— TAUNTON CASE, MarsSHAIL & 
BRANNAN v. JAMES, No. 342, ante. 
461. ~-] — TAUNTON CASE, WILLIAMS & 





MELLOR v. Cox, No. 351, ante. 


ELECTIONS. 


462. ———].—WIGAN CAsE, SPENCER & PRESTT 
v. POWELL, No. 893, ante. 

rie ———.] ——- BRIDGEWATER CasE, No. 852, 
an é. 

464. Acts of agent of an agent.]—An election 
was about to take place at C. S. was one of the 
candidates. In the committee-room of S. the 
question was discussed whether paying the 
expense of es up out-voters was legal. 8S. 
after referring to a law book, said that it was, but 
limited it to the payment of expenses out of 
ac A circular had been previously prepared 

printed requesting out-voters to come up & 
vote for S. Upon S. making this declaration of 
his opinion a clerk to an agent of S. (without any 
express direction from S. or from the agent) 
wrote at the bottom of each circular, ‘‘ Your 
railway expenses will be paid.”” A voter who 
resided at H. received one of these circulars with 
this added note; he came to C., voted for S., & 
afterwards received the sum of 8s., the expenscs 
to which he had bond fide been put by his journey : 
—Held: (1) the words added to the circular must 
be treated as written by the authority of S. 

(2) This was evidence of bribery by the writer 
of the letter within Prevention of Corruption Act, 
1854 (c. 102), s. 2.—CooPER v. SLADE (1858), 6 
H. L. Cas. 746; 27L. J. Q. B. 449; 81L. T. 0.8. 


455 ili. ———. }—If a candidate in good 
faith undertakes the duties which his 
agent might undertake, the acte of a 
few zealous political ends in can- 
* vassing for him, introducing him to 
public meetings & 

his election, or bringing 
© poll, would not make suc 
candidate psible for prohibi 
acts contrary to his publicny Seciered 
will & wishes, & without his 
& consent.—He SouTH NORFOLK ELEc- 
TION, DECOW v. WALLACE (1875), 
H. E. C. 660.—CAN. 

455 iv. ——-.]—Ag 2ncy in eleotion 
cases differs from agency in ordinary 
commercial or other transactions of 
business, inasmuch as in the case of 
an election the agent, constituted by 
whatever acts are sufficient for the 
purpose, may bind his principal by 
acte he ote ne only ou a the 
soope of an authority expressly given 
to tim, but which may be directly 
contrary to the express directions of 
the person whose agent he is held to 
be.-—-Muskoka & PARRY SOUND ELEco- 
TION, PAGET v. FAUQUIER (1884), 1 
E. RR 197.—CAN. 

455 v. -——-.}--Though the only 
corrupt act proved his gr cg a pao 
member was of a trivial & unimportan 

, & he had at public mee 
warned his supporters against the 
commission of j acts, yet as such 
act was commi by an agent whom 
be bad taken with him to canvass a 
certain locality, & there were circum- 
stances which should have aroused his 
suspicion, he should have given a like 

to this agent, & not having 
done so he was not entitled to the 
benefit of the amendment to Con- 
troverted Elections Act in 54 & 565 
Vict. o. 20, 6. 19.—WEST PRINCE CASE 
(1897), 37 8. O. R. 241.—CAN. 


455 vi. ———. rrupt practices had 
been commi by five or six different 
agents of . As regards at least 
two of the said agents, resp. had given 
no orders or cautions against the 
commission of corrupt practices, & 
the ces were such as to 
throw upon him the icion of havi 
sanctioned or conniv 
practices committed by a third agent, 
although he denied on oath having 
been of any such  con- 
duct $ the onus was a 


Vely, 
cos proved were com. 


mitted contrary to his orders & without 
his sanction & that he had taken all 
reasonable means for preventing the 
commission of corrupt practices.— 
Re LISGAR DOMINION ELECTION (1901), 
oan L. T, 487 e 13 Man. L. R. 478.— 


m. Whether knowledge of act 
mecessary.jJ—Rosp. intrusted moncy to 
an agent for clection purposes without 
having supervised the expenditure :— 
Held: this did not make peroneal 
& party to overy illegal application of 
the money by the agont.—Z’e SouTH 
GREY ELECTION, HUNTER v. LAUDER 
(1871), H. E. C. 52.—CAN. 


n. ——.};-A_ candidate in good 
faith intended that his election should 
be conducted in accordance both with 
the letter & the spirit of the law; & 
he subscribed & paid no money, except 
for printing. oney, however, was 
on by friends of the candidate to 

fferent persons for clection purposes, 
who kept no accounts or vouchers of 
what they paid:—Held: bribery 
would not be inferred as against the 
candidate, who neither knew nor 
desired such state of things.—Re East 
TORONTO KLECTION, RENNICK v. CAME- 
RON (1871), H. E. C. 70.—CAN. 


o. ——.}—The election of deft. 
lan Ag ourp wher jaate & erica 
y mis, e ju ce ying 
that the bribery was not committe 
or with the knowledge or Paes 


b 
of deft.—K ay v. HANINGTON (1872), 
Pug. 26.—CAN. 


p. ~——.}—Extensive bribery was 

ractised by the agents of resp. & 
yal number of persons in his 

interest, but no acts of Peron bribery 
were proved t him, & he denied 
know! of such acts. He had 


agents may be m his non- 
interference or non-objection when he 
bas the opportunity; & such candi- 
cares Rgrvte of & assent to the 
esta 


with any particular act of bri —_— 


Re LONDON ELECTION, (DoM.) (1874), 
H. E. C. 560.—CAN,. 

q. ——.}—Resp. intrusted money 
to G., with a caution to see that it 
was used for lawful purposes only. 
Somo of this money was given by G. 
to W., who distributed it amongst 
several persons. No instructions as 
to expenditure were given by G. 
to W., or by W. to the persons 
amongst whoin he distributed tho 
mnoney; & by the latter several acts of 
bribery were cominittod. Resp. publicly 
& privately disclaimed any intention 
of etree any illegal expenditure ; 
but mado no inquiries after the election 
as to how the money bad been spent 
until a week or two before the elcction 
trial. He denied any act of bribery, 
direct or indirect, or any knowledge 
thereof; & no proof was given of a 
personal knowledge on his part of any 
of the specific wrongful acts or pay- 
ments proved to have been co tted 
by persons amongst whom his mone 
had been distributed :—Held : x) 
emphatic denial of any corrupt motive 
or intention should be accepted.—Re 
NIAGARA ELECTION, BLACK v. PLUMB 
(1874), H. E. C. 568.—CAN. 


r. ——.;-—-A candidate is not dis- 
qualified by the corrupt acts of his 
agents without his knowledge or 
consent. — Zte CORNWALL ELECTION, 
BERGIN vw. MACDONALD (1875), 11 
a L. J. N. Ss. 81; H. E. Cc. 647. 


8. ———.}—A candidate desiring & 
intending to have a pure election 
cannot be made a al by 
the act of an agent who, without tho 
knowledge or desire of the penne 
violates the statute to advance the 
election of such candidate.—R. v. 
Dewak (1895), 26 O. R. 512.— CAN. 


4641. Acts of agent of an agent.}— 
When a large & general authority is 
ven to an agent, the candidate will 
held responsible for the acts of aub- 
nts of such person.—Zte CORNWALL 
LECTION, BERGIN © MA0cDONALD 
(1874), H. E. C. 547.—CAN. 


464 ii. - tke ve to H. some 
canvass books, with directions to 
put them into good hands to be selected 

him for canvassing. H. 
of the books to B., a ta 
Silty Of worries ewe 
y of a corrupt p 68 
that part of his tavern wherein iquom 


Part VI.—PaRLIAMENTARY ELECTION. 


834; 22 J. P. 511; 4 Jur. N. 8S. 791; 6 W. R. 
yin Re y We Refd. Cambridge (Borough) Case 
Annotations :—As : m ge (Boro 

(1857), Wolf. & D. Py : Guildford Case (1869), 1 at & H. 
h $6), 64 L. T. 
,»,10™M.& H. 
270. CGonsd. Coventry Case (1869), 20 L. T. 405; Bolton 
Case (1874), 31 L. T. 194; Horsham Case (1876), 3 O'M. 
& H. 652; Lpawich Case, Packard v. Collings (1586), 54 
L. 1.619. Apld. Pontefract Case, Shaw v. Reckitt (1893), 
Day, 125. GConsd. Maidstone Case (1906), 5 O’'M. & H. 
200. Refd. Cambridge (Borough) Case (1857), Wolf. & 
D. 28: Whitchurch & Taylor’s Cases (1866), 15 L. T. 92; 
Lichfield Case (1869), 1 O 
la L. R. 4 Q. B. 626; 


M. & H. 22; Simpson v. Yoon 
Salisbury (1880), 3 

1 ee in 16; Caniekiorgus Caso (1969) 10M 

266 ; Miines v. Bale, Milnes v. Lea (1875), L. R. 10 0. 2. 

465. Sub-agent special agent only.]—A. 
was engaged by a recognised agent to pay can- 
vassers, clerks, & messengers, & received money 
for that purpose, acting also as a canvasser :— 
Held: A. was a special agent, & not an agent by 
whose act the sitting members could be committed. 
—MAIDSTONE CASE, NEWPORT’S CASE (1866), 15 
L. I’. 1384, 137. 

466. ——— Sub-agent not known by candidate.] 
—BEWDLEY CASE, No. 350, ante. 

467. Act expressly forbidden by candi- 
date.]|—-WESTMINSTER CASE, No. 341, ante. 

468. ——.]—-STALEYBRIDGE CASE, OGDEN, 
WouULLEY & BUCKLEY v. SIDEBOTTOM, GILBER‘’S 
CASE (1869), 20 L. T. 75; 1 O’M. & H. 66. 
Annotations :-—Refd. Taunton Case (1874), 2 O’M. & H. 66; 

Westbury Case (1880), 3 O'M. & H. 78. Mentd. Dudley 

Caso (1874), 2 O'M. & H. 115. 

469. J—(1) If an agent, although he may 
be no agent to the candidate, be employed by the 
agent of a candidate he is a sort of subordinate 
agent, & if he is employed by persons who have 
authority to employ people to further the election 
of a particular individual, & in the course of 
canvassing makes use of a threat or a promise, 
such an act will make the candidate liable, how- 
ever innocent the candidate may be, or however 
careful the candidate may have been to avoid 
such conduct (MELLOR, J.). 

(2) Where it is evident that it was intended that 
an election should be honestly conducted, & where 
the cxpenditure shows that the parties con- 
templated only that which was honest & legitimate, 
I should require very conclusive evidence to induce 
me to declare it void (MELLOR, J.).— BARNSTAPLE 
CASE (1874), 2 O'M. & H. 105. 

470. Sub-agent committing  bribery.!— 
(1) Payment of substitute to do voter’s work 
while he votes is a corrupt practice. 

(2) It is clear law that if an agent of the candi- 
date employs a sub-agent to negotiate with a 
voter for going to the poll, & the sub-agent 
commits an act of bribery in carrying out his 
commission, the candidate is as responsible as if 
the act had been done by the agent himself 
(LusH, J.). 

_(3) It is obvious that what are called charitable 
gifts may be nothing more than a specious & 
subtle form of bribery, a pretext adopted to veil 














wore kept in store so onen that persons 
could = wea ety the pele bor ie 
8 uous uors there dur 
polling hours :—Held: H. wasspecially 
authorised by resp. to appoint sub- 
agents, & had under such authority 
appointed B. as a sub-agent, & tho 
corrupt practicos committed by HB. 
as such sub-agent of resp. avoided 
eae ceaait UNS ee 
A 1% . kx. C 
187.—CAN. : 


is the act of an aged an agent may 


done awa 


bribery.}—On 


use the instrumentality of another ; 
otherwise there would be no use in 
establishing any law of evidence on 
that point at all, for the effect on the 
principal through the agent would be 
altogether 
QERALD, B.).—CasHEL (BOROUGM) CASK 
(1869), 1 O’M. & H, 286.—IR. 

4701. ——~— Sub-agent committing 


a charge of 
e judge found that 
by T., an admittod 


with 


against T. & A., th 
rear gpl tieated 

mt of resp. em 
persons to act as policemen at ono of 
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the ours purpose of gaining or securing the 
votes of the recipients, & if this is found to be the 
object of the donor, it matters not under what 
pretext, in what form, to what person, or through 
whose hands the gift may be bestowed, or whether 
it has proved successful in gaining the desired 
object or not. On the other hand a gift may 
really be what it professes to be, the offspring of 

a purely benevolent impulse, &, if this be its 

character, it matters not whether the recipient 

makes a good or bad use of it, or what its effects 
may be upon him. A motive originally pure 
cannot become corrupt by reason of a misuse of 

what was intended to be a benefit (Lusu, J.). 

(4) In considering the question of costs we 
necessarily have regard to how much of the petition 
has been proved, & how many of the charges it 
alleged have failed. We cannot close our eyes 
to the fact that the primary object of petitioners 
was to have it declared that the gifts of resp. 
were corrupt gifts, & to unseat him on that ground. 
In that they have entirely failed. The act which 
entitles them to our judgment was evidently in 
their view a subordinate point, & probably a mere 
speculation. If we were to apportion the costs 
according to the result, the costs payable by the 
one party would probably be about equalled by 
the costs payable by the other. The taxation & 
the apportionment would cause great expense to 
both parties, & we therefore think it better to 
say that each party shall bear his own costs (per 
CuR.).—PLYMOUTH CASE, LATIMER & BaArRRatrr 
v. BATES (1880), 3 O'M. & H. 107. 

Annotations :—~As to (3) Consd. Nottingham (Borough) 
Eastern Division Case (1911), 6 O'M. & H. 292. Retfd. 
Tower Hamlets, St. Goorge’s Division Case (1895), 5 
OM. & H. ; Kingston-upon-Hull Central Division 
Case (1911), 6 O'M. & H. 372. 

471. Acts done to betray candidate.]}—STAFFoRD 
(BOROUGH) CASE, CHAWNER v. MELLER, No. 591, 
post. 

472. Joint candidates—-Corrupt acts by agent 
of one—Liability attaching to other.|—-NoRFOLK, 
NORTHERN DIVISION CASK, COLMAN v. WALPOLE 
& Lacon, No. 749, post. 








3. —— -|— TAMWORTH CASE, 
me & WALTON v. Pee & BULWER, No. 385, 
ante. 

474, —— }—In Dec. 1873, I. 








assented to have his name as a candidate associated 
with that of P. at the next election for the borough 
of B.; but at that time no dissolution of Parlia- 
ment was expected to take place before 1875. A 
dissolution, however, unexpectedly took place 
towards the end of Jan. 1874, when I. coalesced 
with P. in the candidature for the borough of B., 
&, after a contest, was returned-as duly elected 
with P. for such borough. Between Dec. 1873, & 
the dissolution of Parliament, P, had, through his 
agents, distributed coal amongst the voters, under 
circumstances such as to make him guilty, though 
not personally, of corrupt practices, & for this L. 
was afterwards unseated. I. was out of England 
when the coal was so distributed, & up to the time 

. tho polling places & had bribed four 
voters proviously known to bo 
supporters of applt. :—Held: as there 
was no excuse or justification for 
employing these voters, their employ- 
ment was merely colourable, & these 
voters having changed their votes in 
consequence of the moneys so _ paid 
to them, & tho sitting momber being 
responsible alike for tho acts of A. 
the sub-agont, as for the acts of T., 
the agent, & they having beon guilty 
of comapy practices, the cleotion was 
void..—-CIMON v. PERRAULT (1880), 5 
Ss. ©. R. 133,—CAN,. 
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Sect. 6.—Election agents, sub-agents, assistants and 
workers: Sub-sect. 3, C. & D. Sects. 7 & 8: 
Sub-sect. 1.) 


of his election he was ignorant of any such corrupt 
practices, & had done nothing to sanction them :— 
Held: I. was not responsible for what had been 
so corruptly done before the joint candidature, so 
as to make him guilty of corrupt practices by an 
agent.—BOosTON CASE, MALCOLM v. PaRRY (2nd 
Case) (1875), L. R. 10 C. P. 168 ; sub nom. Boston 
Case, MALCOLM v. INGRAM & PaRRy, 44 L. J. C. P. 
121; 31L. T. 845; 39 J. P. 264; 23 W. R. 322. 
475. Responsibility after conclusion of election 
—Privity of candidate necessary.|—SALFORD CASE, 
ANDERSON, BRYANT & HARDING v. CAWLEY & 
CHARLEY, BALDERSTONE’S CASE, No. 478, post. 
476. Corrupt acts at previous. election.}] — 
NoRWICcH CASE (1875), 3 O'M. & H. 15. 
Annotation :—Mentd. Boston Case (1880), 3 O'M. & H. 151. 


D. Termination of Agency. 


477. At close of election—Agency ceases with 
the election.|——Kine@’s LYNN CASE, ARMES & 
HOLDITCH v. BOURKE, BAGGE’S CASE (1869), 1 
O’M. & H. 206, 208. 

478. -]/—(1) A corrupt payment made 
after an election by a canvasser, but without the 
privity of resp. docs not affect seat. 

(2) Ordinary agency ceases at the close of poll. — 
SALFORD CASE, ANDERSON, BRYANT & HARDINU 
v. CAWLEY & CHARLEY, BALDERSTONE’S CASE 
(1869), 20 L. T. 127; 1 O'M. & II. 136. 
afnnotations :-—As to (1) Refd. Southampton Case (1869), 1 

O’M. & H. 222. 48 to (2) Folld. King’s Lynn Caso (1869), 

1 O'M. & H. 206. Generally, Mentd. Shrewsbury Case 

(1870), 2 OPM. & H. 36; Bolton Case (1874), 2O’M. & H. 

138 ; Woodward vu. Sarsons (1875), L. R. 10 GC. P. 738. 





SECT. 7.—NOMINATION. 
See Ballot Act, 1872 (c. 33), Part I., Sect. 8; 
Sched. I., Part I., r. 7. 
479. Nomination of disqualified candidate — 
Cannot be treated as nullity—-By legal candidate.} 


ELECTIONS. 


—(1) The secretaryship of the Most Illustrious 
Order of St. Patrick is a new office or place of 
profit under the Crown, created since 1709, 
within the meaning of 6 Anne c. 41, & disqualifies 
the holder for being elected a member of 
Parliament. 

(2) A candidate cannot petition for the seat 
made vacant by reason of the sitting member 
holding a disqualifying office, unless he alleges 
that he went to the poll. Semble: (8) the 
nomination of a candidate holding a disqualifying 
office cannot be treated by the legal candidate 
as a mere nullity. 

(4) As regards the qualification of candidates, 
the returning officer acts ministerially not 
judicially.— FROME CASE (1853), 2 Pow. R. & D. 
58; 20 L. T. O. S. 295. 

480. Refusal of nomination by returning officer 
—Security for expenses of election not given by 
candidate—Return of other candidate void.|— 
(1) The expenses of carrying into effect the pro- 
visions of Ballot Act, 1872 (c. 33), are to be borne 
in the first instance by the returning officer, & to 
be apportioned between & recovered by him from 
the several candidates. The pre-payment of or 
security for the estimated amount of such expenses 
cannot be insisted upon by the returning officer as 
a condition precedent to his putting the candidate 
in nomination. Where, therefore, the returning 
officer refused to nominate one of two candidates 
on the ground that he declined to submit to such 
a demand, the return of the other candidate was 
declared void. 

(2) As to costs, K. did nothing wrong, so 
that we do not give costs against him. The 
case of the returning officer is more doubtful. 
1 think on the whole he will be sufficiently punished 
by having to bear his own costs (LORD COLERIDGE, 
C\.J.).—AHe HAVERFORDWEST CASE, DAVIES vt. 
KENSINGTON (LORD) (1874), L. BR. 9 C. P. 720; 
43 L. J. C. P. 370; 30 L. T. 610; 38 J. P. 376; 
22 W. RR. 707. 

Sec, now, Representation Act, 1918, ss. 26, 27, 
29; & Sect. 14, sub-sect. 1, post. 


4751. Responsibility after conclusion 
of election — Privity of candidate 
necessary.)—P., an agent of resp., on the 
morning of the election, called on the 
wifo of K., & asked her to use her 
influence with her husband to induce 
him to vote for resp. saying: “I will 
make it all right.” After the clection 
the wife called at P.’s store, & having 
reminded him of his promise, she went 
into the grocery department & got some 
goods :—fleld; as P.’s agency had 
terminated with the election, the gift 
was not such corrupt practice as to 
affect the candidate unless donc with 
his privity & asscnt.— NORTH ONTARIO 
(PROV.) (1884), 1 i. R. 1.—CAN. 

476 i. Corrupt acts at previous elec- 
tion.)—GALWAY ea CASE 
(1874), 2 OM. & H. 196.—IR. 


PART VI. SECT. 7. 

t. Nomination of disqualified candi- 
date—Opponent’s right be_ elected 
’ going to poll.}—When 
te claims the right to be 
elected at the nomination owing to 
his opponent’s disqualification, his 
going to the polls waives such right.— 
eae DETLOR (1868), 4 P. R. 197.— 


mae Necessity for in- 
forming electora.}—A candidate claim 
ing to be seated at the nomination, 
owing to his opponent’s disqualifica- 
tion, should, besides claiming a seat 

the nomination, also notify the 
electors at the olls that they are 
throwing away their votes by voting 
for the disqualified candidate.—K. 


v. Borp (1868), 4 P. It. 204.—CAN. 


b. Time for.}--Under Election Act, 
1900, s. 105, at least sixteen clear 
days must elapse between the day of 
the issue of the writs & nomination 
day.—REDMAN v. BUCHANAN (1913), 
7 Alta. L. R. 35; 11 D. L. R. 389.— 
CAN. 

c. Eaesentials to valid nomination— 
Residence & descriptiwn of candidate.) 
—Technical objections to the form of 
nomination papers filed with the 
returning officer at an election of ao 
member of the House of Commons 
under Dominion Election Act, R. 8. C., 
1906, should not be permitted to 
defeat the manifest purpose of the 
statute. The omission in nomination 
papers to mention the residence, 
addition or description of the candidate 
proposed in such manner as sufficiently 
to identify him constitutes a patent & 
substantial failure to coinply with the 
essential requirements of sect. 94 of 
the Act; on tho objection in this 
respect taken by the only opposing 
candidate it is the duty of tho returning 
officer to reject a nomination sv 
irregularly made & to declare such 
opposing candidate clected by accla- 
mation. — Two MOUNTAINS CASH, 
4 eae ETOIER (1912), 47 8. C. RR. 


occupations 





d. —— 


e e & p ; of 
nominating voters. )|—Alta. Wiection Act, 


1909 (c. 3), A. 137, does not require the 
residences & occupations of the nomina- 
ting voters to be set out in a nomination 
paper. The fact that tho form re- 
ferred tu in sect. indicates that said 


facts are to be shown in the nomination 
perer does not render the paper invalid 

ecause they are omitted therefrom. 
The words, ‘** with residence & occupa- 
tion,’’ appearing where & as they do 
in the form, are merely diroctory.— 
Re WHITFORD, BOUTILLIER v. SHANDRO 
(1921), 65 D. L. R. 335; 3 W. W. RK, 


811.—CAN. 

e. Nomination paper signed 
outside electoral _ district —- Clerical 
omission.}— The nomination paper under 
Vominion Hlections Act, s. 40, does 
not require to be signed within the 
electoral district. <A clerical omission 
or mistake in the nomination paper of 
its placo or date of signing is not 
important.—Re Bow RIVER LECTION, 
GOUGE v. HALLIDAY, [1919] 1 W. W. RR. 

f. - Nomination paper not affirmed 
& signed before justice of the peace.) 
—A returning officor is wrong in 
receiving a nomination papor showing 
on its face that it was affirmedeto & 
signed before a party who waa not a 
justice of the peace, magistrate or 
rotur officer.—He Bow RIVER 
LECTION, GOUGE v. HALLIDAY, [1919] 
1 W. W. R. 359; 14 Alta, L. R. 296. 


g. No oath taken signa- 
tories. }—New Bruuswick Elections Act. 
1916 (c. 15), 6, 69, must be regarded 
as directory & here 
two candidates received a substantial 
majority of the votes that were cast 
& no allegation of wrong doing was laid 
against either of them :—Held : the fact 
that the sheriff did not require an oath 











PART VI.—PARLIAMENTARY ELECTION. 


Essentials to valid nomination.]—Sec Ballot 
Act, 1872 (c. 33), (1), Sched. I., Part I., rr, 4, 5, 6 ; 
ee presehuas on (No. 2) Act, 1920 (c. 35), 5. 3 (a). 

o may be present at nomination.]—Sec 
Ballot Act, 1872 (c. 33), Sched. I., Part I., r. 8. 

Declaration of election or poll.|—Sce Ballot Act, 
1872 (c. 83), s. 1. 

Withdrawal of candidate.|—Sce Ballot Act, 
1872 (c. 33), s. 1, Sched. I., Part I., r. 10; Repre- 
sentation Act, 1918, ss. 26, 27. 

Notice of persons nominated.]—Scee Ballot Act, 
1872 (c. 33), Sched. I., Part I., r. 11. 

Objection to nomination papers.|—-See Ballot 
Act, 1872 (c. 33), Sched. I., Part I., rr. 6, 12, 13. 

Interruption.|—See Parliamentary Elections Act, 
1835 (c. 36), 8. 8. 

Expenses of returning officer.|—Sec Sect. 15, 
sub-sect. 1, post. 

University elections.|—Sce Sect. 17, post. 


SEctT. 8.—FREEDOM OF ELECTION GENERALLY. 
SUB-SECT. 1.—GENERAL INTIMIDATION. 


See Statute of Westminster I., 1275 (c. 5); 
Territorial & Reserve Forces Act, 1907 (c. 9), 
Sect. 23, sub-sect. 2. 

481. General rule—Extent & effect of intimida- 
tion.|—(1) To constitute intimidation as defined 
by Corrupt Practices Prevention Act, 1854 (c. 102), 
s. 5, individuals must be identified as the objects 
upon which it was practised, or to whom it was 
addressed by the candidate or his agent. 

(2) To constitute intimidation at common law, 
the intimidation must be so general & extensive 
In its operation, that it cannot be said that the 
polling was a fair representation of the opinion of 
at constituency in which the intimidation took 
place. 

(3) Where intimidation, not practised upon 

individuals, is confined to particular districts, so 
it can be demonstrated that it could not have 
affected the result of the election, the return ought 
not to be avoided. 
: (4) Where there has been so large an amount of 
intimidation that it is uncertain that the result 
would have been the same without it, or that it 
represents the real opinions of the constituency, 
the election must be held void. 

One must look not only to the amount of intimi- 
dation, but to the absolute majority which has 
been obtained ... at the probable effect of 
intimidation, which consists of two things, its 
extent & operation, & the majority which the 
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(No. 2), Burnon v. Bett & PALMER (1871), 31 

L. T. 883; 2 O'M. & H. 152. 

Annotations :—As to (2) Refd. Meath Northern Division 
Case (1892), 4 O'M. & H. 185. 4a to (4) Apld. Glouceste 
(County) Thornbury Division Case (1886), 4 O’M. & H. 65. 

fd. Down Case (1880), 3 O’M. & H. 115. Generally, 

Mentd. Boston Case (1880), 3 O'M. & H. 151; Thirsk Case 

(1880), 3 O'M. & H. 113. 

482. ———.]—-BIRMINGHAM CASE, Woop- 
WARD v. SARSONS, No. 892, post. 

488. Sufficiency to prevent free election — 
Publication of resolutions of House of Commons.] 
—NORFOLK CASE (1679), 9 Commons Journals, 631. 
Annotation :—Refd. Birmingham Case, Woodward vt. Sarsons 


(1875), L. R. 10 0. P. 
484. Riots & disturbances — Whether 
avolding election.|—CovENTRYy Case (1706), 15 


Commons Journals 276. 
Annotation :-—Refd. Birmingham Case, Woodward v. Sarsons 
(1875), L. R. 10 C. P. 733. 
485. ——. ——.] — NotrincHam TOwN 
CASE (1803), 1 Peck. 77. 
Annotation :—Refd. Drogheda Caso (1869), 21 L. T. 402. 
486. .] — COVENTRY CASE 
(1833), Cockb. & Rowe 260; Per. & Kn. 335. 
Annotations :—Refd. Nottingham Town Case (1866), 15 
L. T. 57; Drogheda Case (1869), 21 L. T. 402. 


487. —— Riot must be general.]— 
Violent & tumultuous proceedings took place at 
the election, gangs of men armed with sticks hired 
on behalf of one of the candidates created alarm 
which had some influence upon the election, & 
the windows of dwellings were smashed by the 
mob :—Held: (1) no such case of general riot 
prevailed as would make the election altogether 
void on that account ; (2) the candidate on whose 
behalf the gangs aforesaid were hired, & who was 
also shown to have made inflammatory speeches, 
was guilty of undue influence. 

(3) The proceedings at a public mecting of the 
sitting member’s supporters at which he was not 
present cannot affect him in reference to a general 
allegation of intimidation, unless the agency be 
first proved.—NoTTINGHAM TOWN CASE (1866), 
15 L. T. 57. 

488. ——- ——- ———.]—-In order to avoid 
an election on the ground of intimidation & undue 
influence either it must be shown that the rioting 
or violence was instigated by the member or his 
agents for whom he is responsible, or it must be 
shown that it was to such an extent as to prevent 
the election being an entirely free election (BLACK- 
BURN, J.).—STALEYBRIDGE CASE, OGDEN, WOOL- 
LEY & BUCKLEY v. SIDEBOTTOM (1869), 20 L. T. 
753; 10°M. & H. 66. 

Annotations :—Folld. Dudley Case (1874), 2 O'M. & H. 115. 


Mentd. Barnstaple Case (1874), 2 O’M. & H.105; Taunton 
Caso (1874), 2 OM. & H. 66; Westbury Case (1880), 





























sitting members have got (BRAMWELL, B.).— 3 O'M. & H. 78 
DuRHAM (CoUNTY) NORTHERN DIVISION CASE 489, ——- —— Size of majority material. 
as to the signatures on the nomination BOoUTITLIER v. SANDRO tion, whether lay or ecclesiastical, will 


Papers of the candidate was not a 
sufficient ground for setting the election 
DOE Gap ee Do ART 
N. B.R.25-—0AN, OF FP 


h. ———_ Nomination by unqualified 
perron—Election vitiated. }—R. v. ALLEN, 
2 J. R, N. Ss. NZ 

k. Nomination paner improperly re- 
jected— Second paper rE hether 639; 
withdrawal of original nomination. 
Where a nomination paper is properly 
made out & properly filed with the 
returning officer, the fact that he 
improperly rejects it & that the 
nominators frame & file a new nomina- 
tion paper 80 as to meet the objections 


| 481 i. General 


not e 





terms ; 


set up by the returning officer to the 
one paper, does not amount to a Ly bar aa ag aT ae ty hed oN i. 
withdrawal of the original paper or 549° CAN, : aces 
prejudice the ights soguired under it . r 

y the candidate.— WHITFORD, 


DN. . R. 335; [1921] 3 W. W. 
CAN. 


PART VI. SECT. 8, SUB-SECT. 1. 

rule — Extent & 

effect eee other Feri voter may 
) 


from voting.—R. v. 





freedom of election is at common law 
essential to the valldity of an election. treating in 
—te MACDONALD DOMINION ELKCTION, 


~, }~Generalintimida- 


(1921), 65 
R. 811.— upset every election at which it is 
practired.—GaLway (BOROUGH) Cask 
a 10°M. & H. 303; 22 L. T. 75. 


4841. Sufficiencyto prevent fee election 
— Riots & disturbances— Whether avoid- 








n any other registered voter i? election.) — LOUTH NORTHERN 
d Nori SAANICH Division Case (1911), 6 O'M. & H. 
MUNICIPAL CouNciIL (1910), 12 W.L. R. 103.—IR. 
‘ > 15 B. C. R. 1.—CAN. 487 i. Riot must be 
481 ii. .J—R. S. C. 1906, general.}—CoRK, EASTERN DIVISION 
. 8, 8. Ardea s mith oes aoe Cask (1911), 6 O'M. & H. eee 
ntimidation very o in ita ‘se of major 
but, apart from statute law, si atertan }—-In order be hat tinidee 


tion upon a parallel with bribery & 
3 nvol election, it must 

rovail to such extent that the ct. may 

a satisfied that freedom of election has 
ceased to exist in consequence. Where 
resp. had a vary pein of good votes, 
it mattered not that after that majority 
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Sect. 8.— Freedom of election cae rally: Sub-seots. 1 
& 2. Sect. 9: Sub-sect. 1, A. (a) 4.] 


—STAFFORD (BOROUGH) Gia CIAWNER v. 
MELLER, No. 591, post. 
9 1) Quite irre- 


spective of any agency on the part of the candi- 
dates, intimidation that prevents free voting avoids 
an election. <An election is ae re to be the 
voluntary voting of the people, & if the state of 
the things in the town is such that that cannot 
be properly exercised, there cannot be said to be 
an election (GROVE, J * 

(2) I have no evidence to show that the candi- 
dates themselves promoted these riots, but... 
as there is blame on those who were ‘acting for 
both sides, I decide that each party pay their 
own costs (GROVE, J.).— DUDLEY CASE, HINGLEY 
v. SHERIDAN Davee 2 eer & H. 115. 


Annotation :-—<As to (1) Ret . Bi ham Case, Woodward 
v. Sarsons (1875), R. i CO. P. 73838. 


491. Preventing voters of ordinary nerve & 
courage from polling.|—-CHELTENHAM CASE, GARD- 
NER v. SAMUELSON, No. 1364, post. 


492. ——.]—SALFORD CASE, ANDERSON, Bry- 
so & HARDING v. CAWLEY & CHARLEY, No. 1276, 
post, 

493. -]—Rioting to avoid an election must 





be such that a man of ordinary nerve would be 
prevented by it from vo .—NOTTINGHAM 
(BorovuGH) CasE (1869), 1 O'M. & H. 245. 
Annotation -—Refd. Dudley Case (1874), 2 O’M. & H. 115. 
494. Complicity of candidate immaterial.]— 
STAFFORD (BOROUGH) CASE, CHAWNER v. MELLER 
(1869), 21 I.. T. Ban ae 1 O'M. & H. 228. 
Annotations :— Gsorough) Case (1874), 2 
OM. & H. 196 ; Rela. Galway Collings & West eidaee 54 


L. T. 619; Louth (County) Northern Division Case . 11), 
6 O'M. & H. 103. Mentd. North Norfolk 1869), 


1 O’M. & H. wer Norwich base eT), 2 O'M. & H. 38; 
i pawich Case (1886), 4 O’M 7 Tower Hamlets, 
St. George’s Division Case (1895), 5 OM. & H. 89. 





495. -.]—DUDLEY CASE, HINGLEY v. SHERI- 
DAN, No. 490, ante. 


SuR-SEcT. 2.—GENERAL CORRUPTION. 


496. Size of majority material consideration.]— 
TpswiIcH CASE, PacKaRD v. Corntinas & WEST, 
No. 573, post. 

497. Duty of court to report upon.|—IPswicn 
OASE, PACKARD v. ContInacs & WEsT, No. 573, 


post, 

498. General bribery — Avoids election.]—(1) 
Bribery to affect the seat must, in my judgment, 
be at the election (MARTIN, B.). 

(2) A man giving a vote for a Member of Parlia- 
ment under what the law deems undue influence 
gives no vote at all. This is the common law: it 
depends upon no statute, & it is a consequence of 
it that if the judge is satisfied that the votes of a 
considerable number of persons were corrupted 
& bribed, however innocent the candidate may be, 
& though himself unconnected with corru t 
practices, his election is void by reason of the 
incapacity of the voters because of general cor- 
ruption to give valid & effective votes (MARTIN, B.). 


had been obtained voters were 
intimidated & the freedom of election 
interfered with :—Held: terference 
with the freedom of election after the 
contest was ue virtual! piecided. 


return. — 
(BorovcH) CasE (1869), i OM. i. 
252; 21L.T wit) —!] sat & 


480 ii. ——. ome merge omen, (ORK 


pent eaerOy 3 


tton— At common 


STERN DIVISION 
oft MH tiers are 


PART VI. SECT. 8, SUB-SEOCT. 32. 
499 1. General bribery—Avolds elec- 


law. }— 
system of bribery or treating will 


ELECTIONS. 


(3) Under the will of one W., twelve ‘‘ pasture 
masters ’’ were annually chosen in the borough, 
who distributed the interest of a sum of £1400 
amongst poor freemen & their kindred, the 
direction of the will being that the money should 
be given in substantial amounts, & not scattered 
over a large number of persons. During the 
he in which the election took place, however, 

he gift was distributed in a number of small 
sums to a great number of persons. 33 of these 
ads had votes, & 26 of these votes were given 

r resps. at the election. It being proved that 
the pasture masters were elected by bribery on 
the ere of the party to which resps. belonged :— 
Heid: such a state of things must tell much in the 
consideration of the validity of the election. 

(4) The conclusion I come to is, that this money 
was expended in bribery for the purpose of influenc- 
ing the borough election as well as the municipal, 
& that it was to such an extent as to be general ; 
& that by the common law an election effected by 
such means was vicious from the commencement 
(MARTIN, B.).— BEVERLEY CASE, HIND, ARM- 
STRONG & DUNNETT v. Epwarps & KENNARD 
(1869), 20 L. T. 792; 1 O'M. & H. 143. 


Annotations :—As to (2) * Consd. Packard v. Collings & West 
(1886), i L. T. 619. Refd. Ipswich Caso (1886), 4 O’M. 


H. 70. Aa io (4) Distd. Southam on Case (1869), 
1 O'M. & H. 222. Generally, Re eon Caso Sat Js 
40'M.&H.1; Furness v. Sah [1898] 1Q. B. 4 


—— At common law.|]—lIf it had 
been proved that there existed in this town 
generally bribery to a large extent & that it camo 
from unknown quarters, that no one could tell 
where it had come from, but that people were 
bribed generally & indiscriminatcly ; or if it could 
be proved that there was treating in one direction 
on purpose to influence voters, that houses were 
thrown open where people could get drink without 
paying for it—by the common law such election 
would be void (MARTIN, B.).—BRADFORD CASE 
(No. 2), STOREY & GARNETT v. FORSTER (1869), 19 
L. T. 723; 1O0°M. & H. 35. 
Annotations : ae Londonderry (Borough) Case (1869), 
1 O'M. & H. 274. Mentd. Wigan cue Os 69), 21 I. T. 
129: Turnbull r. Wheldon ray . 212; Louth 
(County) Case (1880), 3 O'M. & H ist) 


500. Source of bribery immaterial.] 
—(1) In order to prove treating it must be shown, 
not only that eating & drinking went on during 
the election, but that it went on under the cyes 
of the candidate ... it must be shown that the 
meat & drink were supplied at the expense or 
upon the credit of the candidate, either by his own 
authority or by the authority of one or more of 
his agents. 

(2) Bribery at common law, equally as by Act 
of Parliament, would avoid an election where it 
took place. If there were general bribery, no 
matter from what fund no matter from what 
person, & though the sitting member might have 
nothing to do with it, it would defeat an election, 
ee it would show that the election was not 

rt tae roceeding pure & free as an election ought 

e, but that it was vitiated & corrupted by an 
anes which, no matter from what quarter it 
came, had avoided the return & shown it to be 
abortive. If, however, the bribery be short af 
general bribery it is not enough to show that a 














ee 


CasE (1911), 6 


tdation. 
OM. & 


avoid an election, althongh not in 
any a connees with the candidate 

entra, though the votes 
erecta naceby Sache e struck off 
on @ scrutin id On ROGHIDA (BOROUGH) 


—— LONG- 
. 6.—IR. 


an en, GAL 
i, q) Case (1809), 1 O™M. ri i. 


An organised 
303; 32 


Part VJ.—PARLIAMENTARY ELECTION. 


stranger to the member or his agents bribed one 
or more persons. 

(3) oe be Practices Prevention Act, 1854 
(c. 102), s. 36, must be construed by the light of 
the common law, & must be read as meaning agents 
authorised in the conduct of the election to can- 
vass, & not merely agents authorised to bribe. 
Were there any doubt on the subject it would be 
entirely removed by Election Act, 1868 (c. 125), 
gs. 28. If it were shown that the agent of the 
member bribed... contrary to the express 
orders of the member his seat was forfeited 
(Writes, J.). 

(4) The proper definition of that undue influence, 
which is dealt with in Corrupt Practices Prevention 
Act, 1854 (c. 102), s. 5, is using any violence or 
threatening any damage or resorting to any 
fraudulent contrivance to restrain the liberty of a 
voter so as either to compel or frighten him into 
voting or abstaining from voting otherwise then 
he freely wills (WILLEs, J.). 

(5) Wherever it [treating] is resorted to for the 
purpose of pampering people’s appetites & thereby 
inducing them to vote or abstain from voting 
otherwise than they would have done if their 
palates had not been tickled by eating or drinking 
supplied by a candidate, the seat so gained is 
forfeited (WILLES, J.).—LICHFIELD CASE, ANSON 
v. DyoTtT (1869), 20 L. T. 11; 1 O°'M. & H. 22. 
Annotations :—CGenerally, Mentd. Dublin Case (1869), 1 

O'M. & H. 270; Londonderry (Borough) Case (1869), 

1 O'M. & H. 274; Tamworth Caso (1869), 1 O’M. & H. 

753 Warrington Case (1869), 1 O’M. & H. 42; Youghal 

Case (1869), 21 L. T. 306 ; Horsham Cage (1876), 3 O'M. & 

H. 52; Londonderry City Case (1888), 4 O’'M. & H. 96; 


Thornbury Case (1886), 4 O'M. & H. 65: Haggorston 
Division e (1896), 5 O’M. & H. 68. 


501. ——.}]— TAMWORTH CASE, 
ie & WALTON v. PEEL & BULWER, No. 385, 
ante. 














502. ——.]—- BRIDGEWATER CASE, 
(1869), 1 O'M. & H. 112. 
Se al io mentd Packard v. Collings & West (1886), 


503. Carried out by successful candi- 
date.|—Ipswich CASE, PACKARD v. COLLINGs & 
WEstT, No. 573, post. 

504. At prior municipal election—With 
intent to influence parliamentary election—Election 
void.|—-BEVERLEY CASE, HIND, ARMSTRONG & 
DUNNETT v. EDWARDS & KENNARD, No. 498, ante. 

505. Duty of court to inquire into — 
Although specific charges of bribery proved.!— 
(1) We have the duty, not merely of deciding 
whether or not the petition has succeeded in the 
sense of there being, either on the grounds of 














506 i. General treating— Avoids elec- 
tion—At common law.}—The first 
principle of parliamentary law is that 
elections must be free; thout 
referring to statutory provisions, if 
treating was carried on to such an 
as to amount to bribery, & 
undue influence was of a character to 
affect the election, the election would 
be void.—Re Nortu VicToRI4 ELEC- 
TION, CAMERON v. MACLENNAN (1874), 

EH, OC. 684.—CAN 


candidate, despati 
was procuring his 


n. Sufficient to 


506 i, —— —— ——.}—DroagHEpa 
(BorovuGH) Cass (1869), 1 OM. & H. 
252; 21 L. T. 403.—IR. 

506 iff, ———- ———-  —-—-, } —GALWAY 
( Bornouaes) Case (1869), 1 O'M. & H. 
803 ; 22 L. T. 75.—IR. 

606 iv. -——— 
EASTERN DIVISION 
O'’M. & H. 318.—IR. 


m. Fraudulent device—What amounts 
to.]-~ Shortly before polling day 
resp.’s agents issued a ciroular, the 
substance of which was that the 


them.—Re PORT 


———=,} —- CORK 
Casm (1911), 6 


Re Portacs LA 


had rtained upon undoub W. LL. R. 268: 16 Man. L. R. 
authority. that W., an independent OAN. ain: 


riends to vote 
C., the opposition candidate. 
denied the truth of this report :—Held : 
this was not a “ fraudulent device ’’ 
within 32 Vict. c. 21, s. 72, to interfere 
with the free exercise of the franchise 
of voters.—Re East NORTHUMBERLAND 
ELECTION, CASEY v. FERRIS (1875), 
H. EK. CG. 387.—CAN 
revent free election 
° —Election avoided.}—An election can 
be avoided only on overwh 

proof of corrupt acts of so extenafve 
@ nature as virtually to amount 
repression or prevention of a 


their franchise & 


the candidate they wished to represen gave him 85. 
ARTHUR 


RIVER PROVINCIAL ELKCTION, PRESTON 
v. KENNEDY (1906), 12 O. L. R. 453; 
8 O. W. R. 46.—CAN. 


ral 


corrupt practices or on the grounds of illegal 
practices, such a state of things as necessarily 
makes it our duty to say that the election is void ; 
but we have also to report whether or not in our 
opinion corrupt practices have extensively pre- 
vailed. That is an obligation which the Legis- 
lature has laid upon us; & in view of that obliga- 
tion, we think that we ought now to suggest to 
counsel for petitioner—because it is for his con- 
sideration in this matter—that it would not, in 
view of what has been proved & admitted up to a 
point, & in view of the particulars & the allegations 
in the petition as to bribery, satisfy us not to hear 
further evidence upon that portion of the case 
(KENNEDY, J.).—MAIDSTONE CASE, OORNWALLIS 
v. BARKER (1901), 5 O’M. & H. 149. 

anon :—Mentd. Cheltenham Case (1911), 6 O'M. & H. 


506. General treating— Avoids  election—At 
common law.]—-BRADFORD OasE (No. 2), SToREY 
& GARNETT v. ForSTER, No. 499, anie. 

-}—Sr. Ives Oase (1875), 3 








.|—IpswicH CASE, PACKARD v. 
CoLLINaes & WEst, No. 573, post. 

509. Thing given not conclusive—Time & 
circumstance material—Treating under guise of 
charity..—WIGAN OasE, SPENCER & PRESTT v. 
POWELL, No. 398, ante. 

510. What amounts to—-Small quantity of 
beer amongst large constituency.|—-PONTEFRACT 
ea SHAW v. RECKITT (1893), as reported in Day, 


Annotation :—Refd. Oxford (Borough) Case (1924), 7 OM. 








Sect. 9.—CORRUPT AND ILLEGAL PRACTICES. 
SUB-SECT. 1.—CORRUPT PRACTICES. 
A. Bribery. 
(a) What amounts to. 
i. Direct Payment or Promises to Pay. 


See Oorrupt Practices Prevention Act, 1854 
(c. 102), ss. 2 (1), (3), (4), (5), 3 (1), (2); Corrupt 
Practices Act, 1883, s. 3. 

511. General rule— Offer & acceptance consti- 
tute offence.|—If A. give moncy to B. to induce B. 
to vote for a candidate at an election for a Member 
of Parliament, & B. agree to do so in consideration 
of the gift, A. is liable to the penalty of £500 for 
corrupting B. to vote, within 2 Geo. 2, c. 24, s. 7 
though B. never gives the vote.—HENSLOW v’ 


PART VI. SECT. 9, SUB-SEOT. 1.— 
A. (a) 1. 


p. Payment to voter to be away on 
election day.}—An election potition 
charged that H., an agent of the 
candidate whose election was attacked, 
corruptly offered & paid $5 to induce 
a voter to refrain from voting. The 
evidence showed that H. was in the 
habit of assist this particular voter, 
& that being told by the voter that he 
contemplated going away from home 
ona visit a few days before the election, 


of election himself, 
for 


& being away on election day, H. 

@® pro 5, tow. paying his 

fair & enses. Shortly afterwards the 

ty to the electors of voter went to the house of HB. to borrow 
electin a coat for his journey, & H.’s brother 

‘He went away & was 


absent on election day :—Held: the 

offer & Pp dag of the $5 formed one 

transaction & constituted a corrupt 

pee yt a rorya a v. 
LEN. 


TH & Rainy 


0 —— ——.}—Re LiecaR CASR, nw (1890), 17 8. C. R. 170; 1 
ASK, Re BRANDON Caar, &. R. 572.—OAN. 

fe pomee | min Casp (1906), q. Payment to voter's child.J— 

49.— ., after announ f aga 


cing himsel 
can date, gave $10 in two $5 bills 


72 


Sect. 9.—Corrupt and illegal practices: Sub-secl. 1, 
A. (a) 4.] 


Fawcett (1835), 3 Ad. & El. 51; 1 Har. & W. 125 ; 
4 Nev. & M. K. B. 585; 41. J. Kh. B. 147; 111 


E. R. 331. 

notations : - Harding v. Stokes (1837), 2M. & W. 
Aes, Bebe o heen T1850) 1s OCB. B16 

512. Payment to refrain from  voting.]—-The 
giving of money to forbear to vote, is an offence 
within 2 Geo. 2, c. 24.—BUSH v. RALLING (1756), 
Say. 289; 96 E. R. 883. 

Annotations :—Folld. Sulston v. Norton (1761), 3 Burr. 1235- 

Refd. Heward v. Shipley (1803), 4 Kast, 180; R. »v. 

Williams (1829), 9 B. & C. 549; Henstow v. Fawcett 

(1835), 8 Ad. & El. 51. Mentd. Clarke v. Shee & Johnson 

1774), 1 Cowp. 197. 

518. -|—BRADFoRD CAsE (No. 1), HALEY 
v. RIPLEY, No. 555, post. 

514. Payment under colour of loan.] — (1) 
Action for corrupt bribery will lie, though the 

— bribed does not vote according to the 

ribe. 

(2) Bribery by loan is but colour & is really 
bribery by gift.—SuLsTon v. Norton (1761), 1 
Wm. BI. 317; 3 Burr. 1235; 96 E. R. 177. 
Annotation :—As to (1) Refd. Henslow v. Fawcett (1835), 

3 Ad. & El. 51. 

515. ——— Repayment not to be enforced.]— 
Sr. Ives Case (1775), 2 Doug. El. Cas. 391. 

516. -]|— HARwicH CASE, SAXBy’s CASE 
(1848), 1 Pow. R. & D. 71. 

5 -]—Lending money for the purpose of 
influencing a vote is quite as much bribery as 
giving it. But where it is a question with the 
judge whether he will report the matter, much will 
depend upon the demeanour of the lender when in 
the witness box & upon the consideration whether 
it was merely a rash act, & not done with any 
corrupt intention.—_ WESTBURY CASE, EYERS’ CASE 
(1869), as reported in 20 L. T. 16. 


Annotations -——Mentd. Blackburn Case (1869), 20 I. T. 823: 
Norfolk North Case (1869), 1 O’M. & H. 236; Norwich 
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to a child of a voter, then three or 
four years old, which had been named 
after him. e had two years previoucly 
intimated that he would make the 
: the gift was 
not bribery.—Re GLENGARRY ELEc- | di 
TION, MCLENNAN ¥v. CRAIG (1871), 

e e ° .——CAN. 

r. Subscription by candidate to Orange 
lodge.} -~— Resp. gave a subscription 
towards an Orange lodge, although 
he was not an Orangeman properly 
s0-called, nor were his opinions iden- 
tical with those of the lodge :—Held : 
not a oorane poy ment: — BELFAST 
Bonoue®) ASK (1869), 1 O'M. & H. 

s. Clandestine payment—For pretended 
service.}—The candidate clandestinely 
slipped 85 into a voter's pocket for 
@ pretended service not mentioned 
to the voter nor included in the 
statement of personal expenses :— 
Held: sufficient to warrant a finding 
of persona] bribery.—Re BELLECHASSE 
ELECTION, LARUE v. DESLAURIERS 
(1880), 5 8. C. R. 91.—CAN. 

t. Payment of note.}—A charge was 
that 8. bribed G. by payment of a 
note. The evidence showed G. had 
been cons aening for 8. a long time 
before the note fell due, & had always 
supported - He was on his way 
to retire his note when S. asked him 
to canvass that day, & promised to have 
the note arranged for. At the same 
time G. was negotiating with S. for 
@ loan on mtge., & it was at first 
ee puated that the amount of this 
note should be taken out of the mtge. 


H., a voter, 
resp. 


procure 
that if he di 


election :—Zfeld 


votin 


vote at thee 
was committed b 


money. S8.’s agent the election, 

rune soaueet of Gi. paid the mige. peene 
© matter | expenses at a 

of the note to stand until G. could sec retasee to vo 


eee 


8. G. stated that neither the note nor 
the mtge. transaction influenced him 
in any way, & that he had to pay tho 
note & did not expect resp. to make him 
a present of it :—TZ/eld : 
not show that the advance of 
money was made in order to induce G. 
to procure, or to endeavour to procure 
the return of the resp., & was not 
bribery within Domiulo 

Act, 1874, s. 62.—YounGa v. SMITH 

(1880), 4S. C. R. 494.—CAN. portion of the promised amount :— 

a. Payment of claim against candi- 

date—Intention to influence voting.|— 
held a claim against 
& M., @ member of a township 
committee, & another, for five years, 
which he had bcen cndeavouring to 
ayment of. 
at the time of the clection, he stated 
d not get it settled he 
would not vote for resp. 


resp g 
H. for the debt, but did not 
understand directly or ind tly tha 
the note had anything to do with the 
: it was always open 
to inguire, undcr statutes similar to 
the Election Acts, whether the debt 
was paid in accordance with the ] 
obligation to pay it, or in order to in- 
duce the voter to vote or refrain from 
; the motive which induced M. 
was that of ns the voter H. to 
ection, & an act of bribery 
y M. as such agent, 
which avoided the election.— He NORTH 
ONTARIO ELECTION, MCCASKILL ¥. 
PAXTON (1875), H. E. 


b. ———.}~The ayment b an 
nt of a sum of! $147 to a voter 


revious election, & who 
until the amount is 


ELECTIONS. 


Case, Stovens v. Tillett (1870), L. NR. 6 C. P. 147; North 
Durham Case (1874), 2 O'M. & H. 152; ‘Taunton Case 
(1874), 2 OM. & H. 66. 

518. Agreement between candidates—Same sum 
payable to voters for each candidate.|-HEREFORD 
(CouNTY) Cask (1803), 1 Peck. 184. 

519. Payment customary in constituency — 
Bribery although money not actually paid.|— 
HERTFORD (Borover) Case (1833), Per. & Kn. 
541; Cockb. & Rowe, 184. 

520. Giving exchangeable tickets Valued for 
specific sum.]—Deft. effected the bribery by giving 
a card to the voter in an outer room, which the 
voter presented to another person in an inner 
room, who thereupon gave him money :—H eld : 
this proof satisfied the allegation in the declaration, 
that deft. gave the money, & it was competent to 
pitf. to prove that deft., on the same day & at 
the same place, gave cards to other persons besides 
those named in the declaration.— WEBB v. SMITH 
(1838), 4 Bing. N. C. 373; 1 Arn. 145; 6 Scott, 
147; 7L.3.C0.P.191; 2 J.P. 300; 2 Jur. 304 ; 
132 BE. ft. 830. 

521. ——- ——.] CANTERBURY CASE (1853), 
2 Pow. R. & D. 14. 

522. Payment to voter’s children — Daughter.] 
—BERWICK-ON-TWEED CASE, KEEN’S CASE (1860), 
Wolf. & B. 161. 

523. ——.]—We think the vote [objected to on 
the ground that the children of the voter had been 
employed & paid as messengers by resp.] must 
be struck off. These children were really part 
of the father’s family & in point of fact the father 
did not hand the money over to them as their 
earnings (DENMAN, J.).—TOWER HAMLETS, STEP- 
NEY Division CASE, ISAACSON v. DURANT, PRICE’S 
CASE (1886), 2 T. L. R. 559, 561; 4 OM. & H. 
34, 38. 


Annotations :—Mentd. Buchrose Division Case (1886), 4 
O’M. & H. 110; Finsbury Central Division Case, Mum- 
mery’s Case (1892), 4 O’M. & H. 171; Cheltenham Case 
ty 6 O'M. & H. 191; Excter Case (1911), 6 O’M. & H. 


epee is a corrupt practice.— LEVIS 
JASE, BELLEAU v. DESSAULT (1885), 
11 8. C. hk. 133.—CAN. 

c. Payment of creditor—In ful- 
filment of promise.}—Hesp. had com- 
promised with his creditors for fifty 
cents on the $, & then promised to pay 
all his creditors in full. About the 
time of the olection he paid one 8., 
who had at the two previous elections 
supported the opposing candidate, a 











the evidence 


n Elections 


Feld: the payment was not bribery.— 
Re DUNDAS ELECTION, CoOoK v. BRODER 
(1875), H. E. Cc. 205.—CAN. 

d. Payment by supporter — Candi- 
date not implicated — Resp. was 
charged with corrupt practices, in that, 
when canvassing one C., a voter who 
said he would not vote unless he was 

aid, resp. said he was not in a position 


When canvassed 


M. induced | to pay him anything, but that if C. 
- to give his promissory note to | would support him, one of his (resp.’s) 
ve resp. tO | friends would come & see about it. 


Resp. as he was leaving the voter's 
house, met one K., a supporter, who, 
after some conversation went into C.’s 
house & gave him $5 to vote for resp. 
The charge depended upon the evidence 
of the voter C. & his wife. oe: 
denied ma such promise; W& he 
was sustained by K. as to a conversa- 
tion outside C.’s house, in which resp. 
cautioned K. not to give or promise 
OC. any money :—Held: resp. was not 
personally implicated in e bribery 
of the voter C. by K.—Re ORNTRuE 
WELLINGTON ELECTION, IRONSIDE ¥. 

©. Payment to increase com- 
pensation for injury to voter's wife— 
Caused by candidate.|—~—The wife of 
8., a voter, had been injured some 
years before tho olection by the 


C. 304.—CAN. 


to be due for 


Part VI.—PARLIAMENTARY ELECTION. 


524. Subseription by candidate—To benefit 
societies—-Voters members of such societies.] — 
(1) L. & H. contested the borough in the same 
interest, &, without their knowledge or consent, 
their agents engaged 23 public-houses within an 
area of one mile. Many of these houses were not 
used for any legitimate purpose, but they were all 
paid for at the rate of ten & twenty guineas apiece : 
—Held: bribery; (2) Semble: subscribing to the 
funds of benefit societies, many of the members 
of which are voters, is bribery.—NEwW WINDSOR 
CASE (1866), 15 L. T. 105. 

525. ——~ To assist action at law—By body of 
voters.|—Towrr ITAMLETS, ST. GEORGE’S DIVISION 
Case, BENN v. MARKS, COSTERMONGERS’ CASE 
(1896), 5 O'M. & H. 89, 96. 

Annotations :—Mentd. Kingston-upon-Hull Central Division 
Case (1911), 6 O'M. & H. 372; Nottingham (Borough) 
Eastern Division Case (1911), 6 O’M. & H. 292; Berwick- 
upon-Tweed Caso (1923), 7 O’M. & H. 1. 

526. Payment for lost time.J—OLpiIAM CASsR, 
CoBBETT v. HIBBERT & PLATT, FORAN’S CASE 
(1869), as reported in 1 O’M. & If. 151, 162. 


Annotations :—Refd. Norfolk North Case (1869), 1 O’M. & 


H. 236; Tower Hamlets, Stepney Division*Case (1886), 
4 0O'M. & H. 34. 

527. ——— Attending Registration Court.) — 
HASTINGS CASE, CALTHORPE & SUTTON v. BRASSEY 
& NortH, No. 622, post. 

528. Payment at test ballot—Avoids subsequent 
election.|—-On a vacancy in the representation in 
Parliament for the city of B. three Liberal candi- 
dates, viz., R., H., & O., offered themselves. It 
was arranged between them that a test ballot 
should be taken, & that the one at the head of the 
ballot should alone stand for the city in the Liberal 
interest, & that the others should support him. 
The test ballot was taken, & R. had a majority of 
votes. H. & QO. retired. Subsequently a Con- 
servative candidate came forward, & went to the 
poll against I. KR. was returned. A _ petition 
was presented against the return of R., on the 
ground that, after the receipt of the writ for the 


horses of resp. & in 1872, resp. gavo S. 


compensation for the injury partly by Resp. 


re bill would have amounted to about 


stated that the tavern- 
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election, two agents of R. gave money, & one gave 
drinks to voters, to induce them to voto for R. on 
the occasion of the test ballot. Upon a case 
stated for the opinion of the ct., pursuant of 
Parliamentary Elections Act, 1868 (c. 125), s. 11, 
in which it was found that ‘‘ such giving was cor- 
rupt;”? but that ‘no bargain was expressly or 
impliedly made as to their votes on the election, 
nor did the voters understand or suppose that 
their votes at the election were bought & engaged, 
or in any way bargained for: ’’—Held: the giving 
the money & drink for the purpose above described 
was bribery & treating within Corrupt Practices 
Prevention Act, 1854 (c. 102), ss. 2 (3), 4, & avoided 
R.’s_ election.—BRIstToL CasE, Brirr v. ROBINSON 
(1870), L. R. 6 C. P. 5603; 23 L. T. 1883; sub 
nom. BRISTOL CASE, Bretr v. ROBINSON, 39 L. J. 
C. P. 265; 34 J. P. 439; 18 W. RK. 866. 

anuanen :—Mentd. Birkbeck v. Bullard (1886), 54 L. T. 


529. Payment of substitute—To take voter’s 
place at business while voting.|-Money paid to a 
voter to remunerate him for expenses incurred in 
employing assistants while voter engaged in 
election matters invalidates vote upon a scrutiny. 
—SOUTHAMPTON CASE, PEGLER v. GURNEY & 
HioaRE, BrENcrort & PEARCE’S CASE (1869), 
1 O'M. & II. 222, 224. 

Annotations :—Retd. Towcr Hamlets, Stepney Division 
Case (1886), 4 O'M. & H. 34, 38. Mentd. Taunton Case, 
Weygood v. James (1869), 17 W. R. 824; West Bromwich 
Case (1911), 6 O'M. & H. 256, 264. 

530. ——.]|—PiymovuTsH CASsE, LATIMER 
& BARRATT v. BATES, No. 470, ante. 

531. Payment to shout for candidate.|_-TowEr 
TAMLETS, St. GEORGE’S DIVISION CASE, BENN v. 
Marks (1896), 5 O’M. & H. 89, 90. 

Annotations :—Mentd. Blog ton-apon Aol Central Division 





Case (1911), 6 O'M. & 2; Nottingham (Borough) 
Eastern Division Case (1911), OM. & H. 292 ; Berwick- 
upon-Tweed Case (1923), 7 O’M. & H. 1. 


532. Promise to pay—vlIntention to influence 
voting—Necessity for.|—The promise struck out 


of the application of the money to 
legitimate objects :—IHeld: the in- 


cancelling a debt & partly in cash, 
for which S. signed a receipt “ in full 
of all accounts & claims whatsoever.”’ 
Resp. canvassed S. during the election, 
saying, “‘I would like to have you 
with me at the election,” but 8S. 
declined, expressing dissatisfaction 
with tho compensation made for the 
injury to his wife, to which resp. 
replied that he was ablo to do, & could 
do what was right. Afterwards resp. 
sent his salesman to the wife of S. 
who told her that resp. was still ablo 
to do justice to which she replied 
she would write a letter, which she did, 
& in which she referred to her husband’s 
vote. After the election, resp. gave S. 
$30 partly by cancelling a debt & 
partly in cash. Resp. denied that he 
xavo 8. to understand that he would 
give him anything to induce him to 
vote for him at the election :—Held : 
an indirect offer of money or other 
valuable consideration was made by 
resp. to S., to induce him to vote for 
resp.—Re LINCOLN ELFOTION, RYKERT 
Vv. NEELON (1876), H. E. C. 391.—CAN. 

f. Payment for accommodation—N ot 
exceasive.)}—Payments to an elector not 
an_ hotel koeper for accommodation, 
unless excessive, are not primd facie 
corrupt.— Re Rockwoonp, BRANDRITH 
”. JACKSON (1884), 2 Man. L. R. 129.— 
CAN. 

g. Over-payment to _tavern-keeper 
for accommodation.) —- Resp. while 
canvassing had refreshment for his 
man & two horses at a tavern, for part 
of a ag 8 & night, for which ho paid the 
tavern-keeper 85, & next day $5 more, 
in all $10 without asking for a bill. 


keeper was an old friend of his, & was 
just starting in business, & that he 
thought it right to pay him as it were 
&@ compliment on his first visit to his 
tavern, & that he believed he would 
have done the samo thing if it was not 
election time:— Held: being an 
isolated case in an clection contest, 
free from profuse expenditure, & this 
being a quasi-criminal trial, Involving 
gricvous results to rosp. if found a 
corrupt practice, such ag Acrlen was 
not an act of bribery.—F2e GLENGARRY 
ELFKCTION, MCLENNAN ¥. CRAIG (1871), 
H. K. C. 8.—CAN. 

h. Payment to band.J}—A sum of 
monoy was given by a prominent 
supporter of resp., on an occasion 
when resp. was present but without 
his knowledge, to the members of a 
band, voters in the constituency, who 
Played in front of the house where 
resp. & his supporters were, with the 
intention of paying a compliment to the 
supporter :—Held: it was not given 
with corrupt intent or at all in relation 
to the election.—Re GRENVILLE PRO- 
VINCIAL ELECTION, PAYNE v. FERGUSON 
(1920), 48 O. L. R. 289; 56 D. L. R. 


ns 
e e 


k. Payments to chairmen of com- 
mitices.}—Resp., the night before the 
election, took a sum of over $4,000 & 
divide it into several parcels of sums 
ranging from $250 to $1,500. _Hethen, 
after midnight, visited all his com- 
mittee rooms & gave to the chairman of 
each committee, personally & secretly 
one of such parcels. is financi 
agont had no owledge of this dis- 
tribution, & no evidence was produced 


ference was irresistible that the money 
was intended for corruption of the 
electors, & resp. was properly held 

ty of personal corruption.—Ssr. 
ANN’S CASE, GALLERY v. DARLINGTON 
(1906), 26 C. L. T. 775; 3785. Cc. R. 


563.—CAN, 
agent.}— 


l Payment to voter—B 

D., an agent of resp., bribed M., a 
voter, by payment of money :—Held : 
the payee was a corrupt practice.— 
Re EAST MIDDLESEX (PROV.) (1884), 
1K. R. 250.—CAN. 


m. Offer of money to  voter—To 
remain at home during election.|—L., 
a tavern-keeper, was told by H. one 
of resp.’s canvasscrs, that he thought 
L. could get $18 or $20 from P., if 
he would stay at home during the 
election. L. expected that the moncy 
would be spent at his tavern & showed 
that he did not know what was in- 
tended. Neither H. nor P. was 
examined :—-Held: there was no 
actual offer to bribe.—Re NORTH 
VICTORIA ELECTION, CAMERON v. MaAc- 


n. o leave town till after 
election.|—A voter who had becn 
frequently fined for drunkenness was 
canvassed by C. to vote for resp.. & 
was asked by him “ how muoh of that 
money,” paid in fines, ‘he would 
take back & leave town until the 
election was over.”? Counsel for resp. 
admitted that C. was an agent of resp., 
& that the evidenco was sufficient to 
avoid the election: — Held: the 
election was void on account of corrupt 
practices by an agent of resp.— He 
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Sect. 9.—Corrupt and illegal practices: Sub-sect. 1, 
A. (a) 4., i2., 144. & iv.] 


by the Act of Parliament must not only be a 

promise of money to voters, but it must be a 

promise to voters in order to induce any voter to 

vote or refrain from voting (BRAMWELL, B.).— 

STROUD CASE, BAYNES v. STANTON (1874), 2 

O'M. & H. 181. 

a Hae: OE osaral pe bd Case (eee) 5 OM. & H. 
6OM a me ee | orough) Eastern Division Case (1911), 
588. -|/-— PONTEFRACT CASE, SHAW Uv. 

REcKITT (1893), 4 O’M. & H. 200; Day, 125. 

“Gian OBb8), BOM EH. B8y" Gxtord Woasouga) Cam 
(1924), 70'M.&H.49, °°’ Se ae 
534. ——— Must be express—Not to be inferred 

from conduct.]—When that word ‘‘ promise ”’ of 

payment is used in sect. 17 of the Act of 1883, it 
means in actual express promise, & not that the 
promise may be inferred by the conduct of the 

parties, which would entitle a man to recover in a 

civil action (PoLLock, B.).—STAFFORD (COUNTY), 

LICHFIELD DIVISION CASE, WOLSELEY, LEVETT, 

ALKIN & SHAW v. FULFORD, SADLER’S CASE (1895), 

5 O'M. & H. 27, 29. 

Annotations :—Mentd. Lancaster (County), Lancaster 
Division Case (1896), 5 O’M. & H. 39; Great Yarmouth 
Case (1906), 5 O'M. & H. 176; Hartlepools Case (1910), 
f O’M. & H.1; Oxford (Borough) Case (1924), 7 O'M. & H. 





li. Promises of Employment. 

See Corrupt Practices Prevention Act, 1854 
(c. 102), ss. 2 (2), 3 (1); Corrupt Practices Act, 
1883, s. 3. 

535. Amounts to bribery—-Employment for 
votes—& voter’s relatives..—PLYMOUTH CASE 
(1853), 2 Pow. R. & D. 235. 

5386. ——- ———- ———.]—-CHATHAM OaSE (1853), 
2 Pow. R. & D. 35; 20 L. T. O. 8. 295, 826. 

5387. ———- -——.]—- Batu CasE, DUNSCOMBE’S 
& Do.pHin’s Cases (1857), Wolf. & D. 145, 153. 

538. —— If done with corrupt intention— 
Sufficiency of evidence.]|—Elector had promised to 
vote for candidate A., but afterwards, having 
asked & been promised a situation by candidate 
B., the sitting member, broke his promise to 
candidate A., & voted for the sitting member, but 
nothing was said by the latter about the vote, & 
no express bargain was made that the situation 
was to be given as a condition of the vote; & the 
sitting member having expressly sworn that he 
had no corrupt intention in procuring the situation : 
—Semble: it would require stronger proof of a 
corrupt intention to fix the sitting member with 
bribery.— CHATHAM CASE (1853), 2 Pow. R. & TI. 
35; 20 L. T. O. S. 295, 326. 

589. ——- ———.]—-CHELTENHAM CASE, GARD- 
NER v. SAMUELSON, No. 1364, post. 


ELECTIONS. 


iii. Hiring Rooms. 

540. Hiring only colourable—No legitimate or 
ostensible 80.|—HUDDERSFIELD OasB (1859), 
Wolf. & B. 28. 

541. —— ——.]—New Winpsor Cases, No. 
524, ante. 

542. Rooms in a public house.]— (1) 
There is no difference in substance between a 
colourable hiring of a voter’s room as a committee- 
room & the colourable hiring of the voter himself 
as @ messenger. The object in each case is to 
secure his vote. We therefore adjudge the 
hiring of rooms in the public-houses to be colour- 
able, & to be sufficient to avoid the election 
(Lusu, J.). 

(2) The costs of the petition ordinarily follow the 
result, but this is an exceptional case. Petitioner 
has failed in his attempt to bring home personal 
bribery to resp.; petitioner’s agents, or some 
persons on his behalf, have been guilty of the same 
illegal acts as are charged in the petition, & to this 
day they have withheld from the returning officer 
his election expenses. I therefore think that 
each party ought to bear his own costs. Of course 
I include any interlocutory costs which might, 
by judge’s order, have been made payable by 
either party in any event.—SANDWICH CASE, 
GOLDSMID v. ROBERTS (1880), 3 O'M. & H. 158. 
Annotation :—Generally, Mentd. Salisbury Case (1883), 4 

O'M. & H. 21. 

IWegal hiring.|—Sce Sub-sect. 5, post. 





iv. Employment of Workers. 


See Corrupt Practices Act, 1883, Sched. I., 
P art 1 er rr. e 

548. General rule.J|—(1) Agent extolling candi- 
date to voter—& suggesting probability of his 
Siving eu to voter is not necessarily 
corrupt. 

A man is not bound to give notice to quit to 
all his tenants of his way of thinking if he is going 
to stand for the county, or to refuse to take into 
his service a man of his way of thinking if he is 
going to set up for the borough. He must not do 
that as a reward for the vote which he hopes to 
obtain, & he must not make the vote a condition 
of giving employment. But the employment of 
persons to do work must go on in election times 
as well as in others; the affairs ot life cannot be 
brought to a standstill. If you have a sum of 
money, or a benefit, for which nothing is returned, 
conferred upon a voter, you have a tangible case 
which cannot be aoe away merely by 
saying, “I did it, & I had no particular reason 
for it.”’> ‘You have then a case in which a member 
or his agent must be called upon to give an account 
of what they meant, & to show satisfactorily that 


CORNWALL ELECTION, SNETZINGER v. it appeared that it was customary TION, GIBBS v. WHELER (1879), H. E.C. 

peicagh bis (1875), H. RK. C. 203.—CAN. with A. ba aavence none to cay phe 4 785.—CAN. 
0. Offer of customa advance o year on the part of the brewer, . Offer to purchase vote.}—Whilo 
By condiatee éi f A. & B. swore that the offer had no the offer to purchase a vote is bribery, 


An offer of money or of a loan to an ‘Te 
elector, even by an agent or warm 47 
supporter of a candidate, & even in 
a gonversation in which the person UL. IR. 


making it canvassed the elector for ack Promise 
his vote, does not constitute an act t—Intention 
of bribery unless it is made in conse- Necessit Jor. a 
uence of the pendency of theelection, debt, which 


solely with the intention of ind time. 
the elestor to vote. fs — m6 
Therefore, where A., who was 4 


warm supporter of a candidate, & 
in the 


acted © town as agent to a brewer, Resp 
went to B., an elector & publican, & 

asked him for his vote, & the latter ffect his 
said he could not give it,as being under the promise to pa 
an o tion to his landlord’s t to procure vo 
for arrears of rent, criticism 


‘ A. off to 
advance the money to pay it off; but 


ference to the vote of the latter :— 
eld: this did not amount to an act 
of puber ee ouene CaSE (1869), #1 


been due for some 
He was sued for it about the 
time of the election, & was 
that his opponents were e 
non-payment of it against him the 
election. . stated he would not 
DOr at until after the election, it w his desire 
m a 


the debt was not 


hostile ,» & was therefore not 
bribery.— Re NorTu 


the offering for sale by a voter of his 
vote ia not, unless the offer is followed 
up by an agreement to that effect. 

ALLOW (BOROUGH) CASE (1870), 2 

eager tie OM. & H. 13.—IR. 


PART VI. SECT. 9, B5UB-SECT. 1.— 
A. (a) ii. 


r. For voter's relative — Legitimate 
motive.}—Where resp. had a perfectly 
legitimate motive in promising R. to 

& get an office for his brother-in- 

to please a tical 

gi 4 tuo aed -—Held: he was 

@ corrupt act in making 

silencethe such promiste.—Re JaAcQUES CARTIER 

ELECTION, SOMERVILLE v. LAFIAMME 
1878), 2 8. OC. R. 216.—CAN, 


informed 


election :—Held : 
, but to 


Ontario Eiz0- ( 


Part VI.—PARLIAMENTARY ELECTION. 


that which dese facie was giving a benefit to a: 
erson whic on daa have the effect of inducing 
im to vote for the member was really done with 

some other & innocent motive. I am clear that 

where an unfavourable inference is to be drawn 
from the fact that some person has been employed 
one ought to take care to be quite sure that there 
is something more than merely getting the man’s 
work for that which is the real equivalent for the 

man’s work (WILLES, J.). 

(2) A Mr. Freston was sent down at consider- 
able expense to make inquiries prior to the registra- 
tion; he was also employed at the registration. 
These are expenses which could not, as I read the 
Act {Corrupt Practices Prevention Act, 1868 
(c. 29)], ropety come into a properly framed 
account, though I should not like to advise anyone 
to leave them out, who was anxious to avoid the 

enalties of not accounting (WILLES, J.).— 

NRYN CASE (1869), 1 O’M. & H. 127. 


Annotation :—Generally, Mentd. Salisbury Case (1883), 4 
O'M. & H. 21. 


544, ——.]—(1) It is only in so far as the 
employment of a number of persons during the 
election by a candidate, in breach of the law, 
indicates a corrupt intention, that this sect. 
[Representation Act, 1867, s. 11] can be prayed 
against the candidate upon any particular occasion 
(POLLOCK, B.). 

I concur in the conclusion at which my learned 
brother has arrived, but there is one ground which 
has been strongly relied upon by petitioners as 
to which I desire to make some observations. That 
ground is the employment by some of resp.’s agents 
of a number of paid voters for the purposes of the 
election. By the existing law such employment 
is not illegal, & does not, per se, invalidate the 
election, notwithstanding that every elector, so 
co ed act is guilty of a misdemeanour if he votes. 
Nevertheless, if the employment be corrupt, that is 
to say, if the candidate, or his agent, gives employ- 
ment to an elector in order to induce him to vote, 
or refrain from voting, that is bribery which avoids 
the election. . . . If electors are selected to do 
election work in order to induce them to vote or 
refrain from voting, that is, in my opinion, & I 
think it right to say it emphatically, pramd facie 
bribery ; notwithstanding there being a certain 
amount of work to be done bond fide, & only a 
sufficient number of persons employed to do it, 
& notwithstanding that the work is actually done. 
- « « | weuld observe that the practice of employ- 
ing electors to act as messengers, bill-posters, 
watchers, & such like, at Parliamentary elections 
is so pernicious, & has been denounced by judges 
so repeatedly, that one wonders that the law 
remains as itis, . . . seeing that the law has been 
made more stringent with regard to Municipal 
elections (MANISTY, J.). 

(2) As a rule costs ought to follow the event, & 
in ordinary actions they almost invariably follow 


PART VI. SECT. 9, SUB-SECT. 1.— 
A. (a) iv. 
nt not commensurate with 


; 545i. Pa roheoe 
ervices re . ribery is not con- 
fined to the actual giving of money. 
Where a grossly inadequate price has 
been paid for work or for an article, 
it 1s clearly bribery.—Re CORNWALL 





fact canvassed at 
ayments 


for his services as a canvasser, 
apparently without rega 
tame he devoted to the work, & with- 
out inquiry as to whether he had in 


p wore corruptly made & 
constituted the offence of bribery.— 
R. v. STEWART (1888), 16 OG. R. 583.— 
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it, the exceptions being rare. I did intend to deal 
with these cases as if they were ordinary suits 
between party & party; I have, however, become 
deeply impressed with the feeling that there is a 
third party no less interested than those who are 
immediately engaged in the petition, & that I 
ought in each case to consider, not merely whether 
the petition has failed, or has succeeded, but 
whether upon the whole I think there are grounds, 
not founded merely upon the truthfulness of wit- 
nesses, but founded upon the very character & 
history of the transaction upon which it was for 
the public benefit that the petition should be 
presented, & upon which I think petitioners have 
had reasonable & probable cause for instituting 
the inquiry (POLLOCK, B.). 

I think resp. ought to bear & pay his own costs. 
I agree that as a rule the costs follow the event, 
but in this case I think there are exceptional 
circumstances which fully justify us in the con- 
clusion at which we have arrived. I think the 
conduct of resp.’s agents in employing so many 
paid voters, & the illegal act of resp.’s election 
expenses agent in not complying with the Act of 
Parliament [Representation Act, 1867] by sending 
to the returning officer a detailed, statement of all 
the election expenses, with the bills & vouchers 
relating to them, including as it ought a list of all 
the persons employed in any paid capacity on 
behalf of the candidate, fully justified petitioners 
in instituting & in prosecuting this inquiry. 
authority be needed to support this view, there is 
abundant authority (MANIsTy, J.).—SALISBURY 
a MoorRE v. KENNARD (1883), 4 O'M. & H. 


Annotations :—As to (1) Consd. Kingston-upon-Hull, Central 
Division Case (1911), 6 O'M. & H. 372. Refd. Tower 
Hamlets, St. George’s Division Case (1896), 5 O'M. & H. 

ae Gabo ae (Borough) East Division Case (1911), 


545, Payment not commensurate with services 
rendered.]|—The employment of the voter for a 
remuneration not more than adequate to the 
services performed by him is bribery.—NOTTING- 
uae CASE, MIDDAP’sS CASE (1843), Bar. & Arn. 136, 

546. ——— Employment of large numbers of 
voters.|—At an election for the a of O., having 
a constituency of 2600 electors, N., a candidate, 
employed for several days 198 persons as clerks, 
messengers & runners, of whom 152 were electors 
& voted for N. N. was elected, &, afterwards, paid 
all these persons for their services. On a petition 
alleging bribery, & that these were merely colour- 
able employments, & there being no proof of any 
substantial services corresponding to the rule of 
payment :—Held: N. was not elected, & tho 
election was void for bribery.—OxForD City CASE 
(1857), Wolf. & D. 106; 30 J. T. 0. S. 33. 
Annotations :-—Refd. Nottingham Caso (1866), 15 L. T. 89; 


Coventry Case (1869), 1 O'M. & H. 97; Tamworth 
Case (1869), 1 O’'M. & H. 75. Mentd. Penryn 
(1869), 1 O'M. & H. 127. 


but s. Paid sub-agent—Employment not 
to the bond fide.}—A candidate for, election 
to parliament offered to employ a 
porson as his sub-agent & to pay him 
money for acting as such. he facts 
showed that the candidate’s intention 
was not so much that the person 


should act in an ordinary way as sub- 


rd 


en {LO 


> these 


ELECTION, BER . CAN. agent as that he should uso his influence 
(1874), H. ER. C. Pad I paced 545 iv 1-L. paid two persons for with voters to induce them to vor 
545 li. ——.)—H., a voter, w aid ears. -P Pp for the candidate :—Held: the offer 
$4 b ee Tr, was pal? trifling sevvices which he engaged them amounted to bribery.—JACKSON ¥. 
y an agent of resp. for ono day’s to perform upon clection day, sums in Yan Wyk [1921] C.P. D, 120.—S. AF. 
work  posti bills -— * not & excess of the value of such services, : 
corrupt practice.— Re East MIDDLESEX knowing them to be voters & to belong t. Paid canvasser—Employment bond 
sre H A spa Ses “ fh. si psa to fe, cpposite Poe pa i— fide. rae Hae fide employees 
—_— n an election eve eld: bri —, AST ELGIN PRO- payment of a_ voter 
Member of certain mmittees as VINOCIAL ELECTION. EASTON v. BROWER, voters belonging to a _ particular 


co 
paid a uniform sum of 33, nominally 910.L.7T.10; 2 


f. R. 100.—-CAN. 


religious denomination, or to the same 
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Secl. 9.—Corrupt and illegal practices: Swb-seet. 1, 
A. (a) iv. & 0.) 


B47, .}— CAMBRIDGE (BoRovUGH) 
CasE (1857), Wolf. & D. 28, 30 L. T. O. S. 106. 
Annotations :—Refd. C oventry Case £2889), 10M. & H. 97. 

Tamworth Case (1869), 1 & H. 75. Me nid. new 

Sarum Case, Ryder v. Baten Nac heer R46.P . 
Northallerton Case (1869), 21 L. 
) 1 5 51, 1633 


Penryn Case (18 : Taylor v. St. Mary 
Abbotts, enmineten: Overscers 1870), 19 W. R. 100. 











548. ——.]—-KINGSTON-UPON-HULL CASE 
(1859), Wolf. & B. 84. 


Annotations :—Refd. Coventry Case (1869), 10™M. & H. 








97; Pen Case (1869), 1 O'M. & H Yor s ; Tamworth 
Case (1869), 1 O'M. & H. 75. 
549. J—(1) Evidence of corrupt | 


payments made after the election by an agent 
is admissible. 

(2) The previous statement of a witness may be 
used to refresh his memory. 

(3) The wholesale employment of voters to 
render valueless services avoids the election. 


| 
(4) It is illegal for any paid agent, whether 


canvasser, messenger, watchman, clerk, or other- 
wise, to vote at the election. His vote would be 
struck off upon a scrutiny, & he would render 
himself liable to an indictment for a misdemeanour. 
Can we suppose that those who employed these 
men [watchers] meant to neutralise their votes ? 
Is it not far more probable that they meant to 
secure them ? If the law was to be obeyed, the 
voters so employed would be lost to the party. 
If they were not to be lost, & neither candidate 
could afford to lose so large a number, a breach of 
the law must have been contemplated. What 
inference can be drawn from the wholesale employ- 
ment of voters under these circumstances? ... 
Was it to influence their votes, or was it to procure 
a needed service without regard to whether they 
voted for the party who employed them or not ? 
From the evidence of the watchers, who appeared 
as witnesses before us, we cannot come to any 
other conclusion than that the employment of 
this large body of voters was a colourable employ- 
ment, & a pretext for finding them a day’s wages 
in order to induce them to vote. It is immaterial 
whether the object was to gain over voters from 
the other side, or to prevent them from going over 
to that side. The Act [Corrupt Practices Preven- 
tion Act, 1854 (c. 102)] forbids, & makes penal, 
any attempt to influence a vote by such means 
(LUsH, J.).—BOSTON CASE, TUNNARD v. INGRAM 
(1880), 44 L. T. ae ; 83 O’M. & H. 151. 

mad ior aed t——Aa to_(4) Consd. Salisbury Case (1883) 








4O™M. & H. 21. Ret. Oxford (Borough) Case (18803, 3 
O'M. & H. 155. 
550. .|— We have to decide what 


object resp.’s agents had in view in employing 








i re ees et 


trade or business, or to the same rank 
in life, or to canvass voters who only 
understand the French or Celtic 
languages, is not illezal. The fact 
that such voter has skill or knowledge 


was sent & paid 


for voters, although 
y 


the same purpose, who faile 
through on account of the roads, & 
returned the money :—Held: 


ELECTIONS. 


this large number of persons. In order to decide 
this we must take into account the number of 
voters employed, the kind of work they were 
required to do & the circumstances under which 
they were employed. The employment of so 
large a number of voters was at all events, or to 
many of them, in our opinion, a colourable employ- 
ment, a pretext for paying them for their votes ; 
& as to others it may be that they did perform 
some real service, but that was not the less bribery, 
if the object. of employing them was to influence 
their =o & we believe that that was the obiect 
(LusH, J.).—Oxrorp (BoROUGH) CASE (1880), 
3 O'M. & Hi. 155. 

Annotation :-—Consd. Salisbury Case (1883), 4 O’M. & H. 21. 

551. ——.]—(1) The ct. will not actively 
sanction the withdrawal of charges of corruption. 

(2) No one but the sitting member can be 
examined after the clection has been declared 
void.— BosToN CASE, BUXTON v. GARFIT (1880), 
44 L. T. 287; 3 0°M. & H. 150. 

552. Hired body of supporters—From other 
constituency.] —SALISBURY CASE, RIGDEN 1. 
EDWARDS & GRENFELL, No. 406, ante. 

553. Paid canvassers—Employment bona fide.] 
—Employment of paid canvasrers is not illegal.-— 
LAMBETH CasE (1857), Wolf. & D. 129. 


Annotations :—Consd. cn oe ae) 10°'M. & H. 97 
Tamworth Case (1866), 1 O'M. & H. 75. Refd Notting: 
ham Town eee 1866), 15 L. T. a0 ” Penryn Case (1869), 











10'M. & H 
554. -J]—PRESTON CASE (1859), Wolf. 
& B. 71, 74. 
Annotations :—Consd. Tamworth Case (1869), 20 L. T. 181. 


Reld. Coventry Cas Case (1869), 10°M. & 1.97; Penryn Case 

555. cmplovment not bon& fide.|—(1) A 
candidate expended £7,200 in the contest of the 
borough of Bradford, the number of electors being 
21.000 :—Held: such an expenditure was the 
strongest possible prima facie evidence of corrupt 
practices, 

(2) The agent of a candidate omitted to comply 
with Corrupt Practices Prevention Act, 1863 
(c. 29), 8s. 4, by sending in ‘‘ a detailed statement 
of all election expenses ’’ within two months after 
the election :—Held: had petitioncr’s case rested 
on that single allegation resp. would have been 
called upon to prove the legality of every item in 
the accounts, & by the omission a primd farie case 
was established against: resp. from which the 
strongest inferences were to be drawn. 

(3) The cost of refreshments in the various 
committee-rooms amounted to £113. There were 
upwards of 115 public-houses in which refresh- 
ments were given, & the pavments to which 
amounted to £1,997 18s. 3d. :—Held: under those 
circumstances no election could be held to be valid. 











another messenger | hiring & paying of carters by an 
another agent for | agent to convey voters who wero 
to get | known to be supporters of the agent’s 


candidate is a corrupt practice.— 


there | Levis Cask, BELLEAU v. DESSAULT 


& capacity to canvass would not make | was no reason to suppose that the (1885), 11 8. C. R. 133.—CAN. 

his employment illegal—Re WerestT | money was paid co oar —NORTH 

TORONTO ELECTION, ARMSTRONG ¥v. | ONTARIO (PROV.) (1884), 1 BE. R. 1.— f. Scrutineers.}—It had long been 

ali ere Pie rte el aah IO ak the clestore. Who: Geted “Ae soritinners 
AERC, (pt | 

paid as canvessers on ohalt. et the d. -——-.}--Accused sent money to | atthe polla for their services: & at this 


hic! —— FT not a corrupt ae 
ENNOX (PRov.) (1884), 1 E. R. 
41.—CAN. 

b. ———.}—A p fare or promise 
of payment made & candidate for | certal 
election to parliament to a person in 
consideration of his canvassing for 
Deitery for such _coudidete, constitutes 


— JACKSON ¥v, VAN Wyk, | Elec rae, Pa 
Henifo. P P, Db. 100, —§, AF. Sade 
---A payment of $10 7 CAN, 


waa fae ade 10" H. to go some miles 


@ person, whom be supposed, & had 
moana to suppose, would vote in 
certa manner on a plebiscite 
shortly to be taken, to nay him for his 
time, trouble & expense in taki 
n voters, believed to have decide 
to vote in the same wa 
to caat their votes :-— 
committed no offence under Alberta 
286.—R. v. INGRAM 
WL, R. 340; 9 W. W. lh. 


. Cartera—Hiring by agent.]- The 


election some of those who were asked 
to act as serutincers for resp. expected 
to be paid. After the election many 
of the scrutineers were paid, & the 
payments made were shown as part 
of the election expenses in the return 
» to the polls | made hy resp.’s financial agent. 
eld: ho had | Those of the scrutineers who were 
called as witnesses said that they 
voted :—Held: there was no corrupt 
intention in the employment: or in the 
Lp ent of the acrutinecra, & it could 

bo sald that the implied promiso 


Part VI.—PARLIAMENTARY ELECTION. 


(4) There were a large number of Irish voters 
in the borough, & several paid Irish canvassers 
were employed to canvass these voters on behalf 
of resp. :—Held: this was evidence from which 
the inference must necessarily be drawn that the 
canvassing was a cloak to bribery, & bribery did 
actually take place, & the paymenv of canvassers 
to influence a class of persons to refrain from 
voting was illegal, as contravening the pro- 
visions of Corrupt Practice Prevention Act, 1854 
(c. 112), 5. 2. 

Treating took place in a certain part of the 
borough & the committee-rooms of resp. were 
open to voters who might go & take reasonable 
refreshments there at his expense :—Held: this 
was not evidence to justify a certificate to the 
Speaker that corrupt practices had extensively 

revailed.— BRADFORD CaSsE (No. 1), HALEY vw. 

IPLEY (1869), 19 L. T. 718; 1O0’M. & H. 30. 
Annotations :—As to (1) Refd. Youghal Case (1869), 21 

L. TI. 306. As to (3) Consd. Londonde Case (1869), 

41 i. T. 709. _ Distd. Turnbull v. Wheldon, (1871) 36 

J. P. 212. Refd. Youghal Case (1869), 21 L. T. 306; 

Louth Case (1880), 3 O’M. & H. 161. Generally, Mentd. 

Wigan Case (1869), 21 L. T. 122. 

556. Messengers—Employment of large num- 
bers—No mala fides proved.|—-BEVERLEY CASE 
(1859), Wolf. & B. 77. 

557. Employment of son of voter—Wages paid 
to father.]—Kmployment of son of voter, 1£ wages 
paid to father, comes within Representation of the 
People Act, 1867, s. 11, but, unless colourable, 
does not avoid election.—SOUTHAMPTON CASE, 
seoarre v. GURNEY & ILOARE (1869), 1 OPM. & H. 
{notations :— Apld. Tower Hamlet, Stopnoy Division Caso 

(1886), 4 O’M. & H. 31. Distd. West Bromwich Case 

(1911), 6 O'M. & H. 256. 

558. Suggestion of probable employment—Not 
edad corrupt practice.|—PENRYN Casn, No. 
o13, arte. 

559. Employment of cabman —Plying his 
trade.]|—Kmployimg a cabman, who is a voter, in 
the ordinary way does not come within Represen- 
tation of the People Act, 1867, s. 11.—SouTHAMP- 
TON CASE, PEGLERK v. GURNEY & HOARE (1869), 
1 O'M. & LL. 222, 225. 
.{nnotations :—Mentd. Tower 

Case (1386), 4 O’M. & 

(1911), 6 O'M. & H. 256. 

ee & workers.|—Sce Sect. 6, sub-sect. 2, 
ante. 

eee ee Sect. 6, sub-sect. 3, B. (c), 
ante. 

Illegal employment.]—Seec Sub-sect. 4, post. 


Hanilcts, Stepucy Division 
H. 34; West Bromwich Case 


of payment for sorvices was aw mere 
clouk for a promise to pay for voting, 
or that the payment was a payment for 
voting. Payments honestly promised 
or made to these scrutineers, being 
persons whom the candidate was 
entitled to employ werk bond fide 
payments for lawful & rcasonablo 
expenses in conuection with the 
clection, cxpressly, declared not to be 
bribery.—He DUFFERIN PROVINCIAL 


cars were induced to lend them for 
the conveyance of other voters, & 
were paid for so doing :—Held: these 
payments to voters were not mere 
colourable payments, 
reward to them for voting or to 
induce them to voto, but that it brought 
the parties to the very notes of the law, 
& it would have require 

if payments were actually made, to 
come to the conclusion that they were 
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v. Payment of Volers’ Rates, Rents, Travelling 
Expenses, etc. 

See Corrupt Practices Prevention Act, 1854 
(c. 102), s. 49 ; Corrupt Practices Act, 1883, ss. J, 

> ® 

560. Fees for admission as freeman-——No under- 
taking to vote for candidate.|—WorcESTER CASE 
(1819), Corb. & D. 172. 

561. Rates to enable registration— Actuating 
motive—Inducement to vote for candidate— 
Necessity for proof of.|,—Paying the rates of a 
voter in order that he may be registered is not 
eh unless done corruptly & to influence the 
voter. 

Where, therefore, S., a partisan, paid the rates 
of G., who was of his own politics, to enable him 
to be placed on the register, & both G. & S. knew 
perfectly well that the payment was made with 
a view to the election :—Held: this was not 
within the statute, & the vote of G. was good. 
Semble: the legislature regarded the payment of 
rates as in the same category with treating, & 
made it illegal where it was done for the purposo 
of acquiring influence.—-OLDHAM CASE, COBBETT 
v. HIIBBERT & PLATT, GRANDRIDGE’S CASE (1869), 
20 L. T. 302, 311; 1O0’'M. & H. 151, 164. 
Annotations :-—Mentd. Norfolk North Case (1869), 1 O'’M. & 


H. 236; Tower Hamlets, Stepney Division Caso (1886), 
40’'’M. & H. 34. 


562. ——- --——- —— ——-.]— CHELTENHAM 
CASE, GARDNER v. SAMUELSON, No. 1364, post. 

563. Payment by a third person— Must 
be by authority of party charged.]—WIGAN CASE, 
No. 418, ante. 

564. Rent—Agreement to excuse rent—Tenant 
voting as desired by landlord.|—Irswicit Cas, 
WELLS’s CASE (1857), Wolf. & D. 173, 178. 

565. Rent in fact paid by voter.]— 
A promise to a voter that if he will vote for the 
sitting member “ ho shall go out two half-years’ 
rent free,’ although the voter did actually pay 
the rent, is an offer of a valuable consideration 
for the purpose of influencing his vote.—NORTH- 
ALLERTON CASE, LIGHTFOOT’S CASE (1866), 14 
L. T. 304, 307. 

566. Travelling expenses—Same sum given to 
every voter from same place—Agreement by all 
candidates as to amount.|—(1) Two of the electors of 
a borough went to a banker there & said they 
wished to draw cheques upon the bank. The 
banker promised to honour any cheques they might 
draw. The cheques drawn were signed by one 
only, but the accounts in the banker’s books was 











promise exacted from or given by 
them. The tickets showed on their 
face that they had been paid for, but 
L. had received them gratuitously :— 
Held: taking unconditionally & 
gratuitously of a voter to the poll by 
a@ railway co., or ap individual, what- 
ever his occupation may be, or giving 
a votor a free pass over Aa railway, or 
by boat, or othor conveyance, if un- 
accompanied by any conditions or 
stipulations that 


either as a 


very little, 


KLECTION, JOHNSON v. SLACK (1920), made to inf th te, & so to might at¥ect the 
48 0. L. it. 285 > 66D. L. R. 197.— void the ciection: cn the ground of voter’s action in reference to the vote 
CAN. bribery.—-LONGFORD CasE (1870), 2 to be given, is nok prohibited teeay 

g. Hiring watchers.) — Where it 0M. & H. 6.— iia 


was stated by the witnesses of resp. 
that apprehensions of violence from 
the opposite side were entertained :— 
ifeld: this was a justification for the 
distribution of sume of moncy for the 
tac PME ota Eas BSUS 
ers.’’——- YOUGHAL CASE (1d 
21 L. T. 306.—IR, i 


h. Payment to voters— For loan 
of _cars.}—There was considerable 
difficulty in providing conveyances 
for voters liv at a distance to go to 
tho poll, & certain voters who vowned 


k. Travelling 
compan 


agent of ©C., Vv 
on stenmbcats. 
over tho N. 8. 


PART VI. SECT. SUB-SECT. 1.— -.] 
e (8) Ve 


expenses — 

pass or ticket—Issucd gratuitously by 
— Given unconditionally.) — 
Four charges of bribery were relled 
upon, three of which were dismissed 
for insufficient evidence as to agency. 
As to the fourth, the facta were ioved 


e electors emp. 


voto at tho olec 


S C. R. 102.— CAN. 
ae .]— The 
taking unconditionally & gratuitously 
of a voter to the poll by a railway co. 
or an individual, or the giving to a 
voter of a free pass or ticket b 
railway, boat, or other conveyance, if 
unaccompanied by any condition or 
stipulation affecting the voter’s action 
in reference to his vote, is not a corrupt 
ractioe, & the onus is on petitioner 
rove that the railway tickots 
ied bee. ai 


—~ Railway 


free transportation 
. . to su had mo p for.—] c 
iy ae ae any LIgeAB DoMINION Exzecrion (1902), 
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Sect. 9.—Corrupt and illegal practices: Sub-sect. 1, 
A. (a) v. & vi.] 


opened in the joint names :—Held: they might 
maintain a joint action against the candidate 
in whose interest they were, if he adopted the 
payments made. 

(2) Semble : where the same sum is given to every 
voter coming from the same place to an election, 
for his travelling expenses, it is bribery; & it is 
not the less so, though all the candidates agree 
in the payment of the same amount. But it is 
for the jury to say, in an action by an agent of 
the candidate, to recover the amount from his 
principal, whether the money was bond fide paid 
for expenses, & expenses only.—BREMRIDGE v. 
CAMPBELL (1831), 5 CO. & P. 186, N. P. 


Annotation :—As to (2) Consd. Cooper v. Slade (1858), 6 
H. L. Cas. 746. ” : 


567. —— Bon& fide payment—Not exceeding 
actual expense.]|—SouTHAMPTON CaSE (1853), 2 
Pow. R. & D. 47. 


Annotations :—Apld. Cambridge Case (1857), 30 L. T. O. 8. 
106. Mentd. Taunton Case, Waygood v. James (1869), 
L.R.4C. P. 361. 

568. |—H., living at a distance 








received a letter from his wife & brother, pressin 

him to go to W. & vote saying £1 had been receive 

for his travelling expenses. H. went, paying his 
own expenses, which exceeded £1, & he never 
asked for the balance :—Held: the vote was 

zood.— WAREHAM CASE, HARRIS’S CASE (1857), 

Wolf. & D. 85, 88; 29 L. 'T. O. S. 846, 347. 
569. ———- -—— Reasonable expenses.] — CamM- 

BRIDGE (BOROUGH) CasE (1857), Wolf. & D. 28; 

30 L. T. O. S. 106. 

Annotations :—-Refd. Coventry Case (1869), 1 O'M. & H. 97. 
Mentd. New Sarum Case, Ryder v. Hamilton (1869), 
L. R. 4 C. P. 559; Northallerton Case (1869), 21 L. I’. 
113; Oldham Case (1869), 1 O’M. & H. 151; Penryn Case 
(1869), 1 O'M. & H. 137; Tamworth Case (1869), 1 
O'M. & H. 75; Taylor v. St. Mary Abbotts, Kensington 
Overseers (1870), 19 W. BR. 100; Launceston Case, 
Drinkwater v. Deakin (1874), L. R. 9 C. P. 626. 


570. Payment conditional on voting for 
candidate.|-CAMBRIDGE (BOROUGH) CASE (1857), 
Wolf. & D. 28; 30 L. T. O. S. 106. 


Annotations :-—Refd. Coventry Case (1869), 1 O’M. & H. 97. 
entd. New Sarum Case, Hyder v. Hamilton (1869), 
L. R. 4 C. P. 559; Northallerton Case (1869), 21 L. ‘I. 
113; Oldham Case (1869), 1 O’M. & H. 151; Penryn 
aii ara 1 OM. H. 127; Tamworth Case (1869), 
1 OM. & H. 75; Taylor v. St. Mary Abbotts, Kensington 
Overseers (1876), 19 W. KR. 100; Launceston Case, 
Drinkwater v. Deakin (1874), L. R. 9 C. P. 626. 











a .|—COoPER v. SLADE, No. 464, 
ante. 
572. -]—(1) Upon the subject of 








travelling expenses, every payment of expenses, 
though fair & reasonable, to a voter in order to 
induce him to vote, that is, every payment upon 
any condition, express or implied, that he should 
be paid his expenses if he voted for a particular 
candidate is bribery within the meaning of the 


22 C.L. T. 433; 14 Man. L. KR. 310.— +3 8. C. R. 102.—CAN, 
CAN. . - Promise 
Voter acting as prof 
A promise by a candidate to pay the 
travelling expenses of a voter who 
acted as professional epenker on his 
behalf provided it were 

Dominion Elections ‘t 





m—-——-— ——.}—The obtaining 
by an agent of a candidate from the 
president of a railway pom pany: of 
six passes, for which nothing been 
or was ever intended to be paid, three 
of which were used in b as many 
voters to the poll, is not a corrupt 
practice within Election Act, s, 154. 

SouTH Vioronia (PROV.) (1884), 1 P. 
KE. R. 182.—CAN, 


A; a ts Pg Fon & 
railway didket, althourh piven en: 


is not a breach of 





veyances. }—Gi 
conveyances to 





cational speaker.}— 


Act, 1874, s. 92 (2). 

GrBBs (1880), 4 S. C. R. 430.—CAN. 
Money 
money to provido 


polls, is bri 
EBERT v. HANINGTON (1871), G6 All. 


ELECTIONS. 


Act [Corrupt Practices Act, 1854 (c. 102)] 
(QUAIN, J.). 

(2) I have been asked to refer this case to the 
Ct. of Common Pleas. If I had the least doubt 
as to the proper construction of these letters, if 
I thought that they were subject to the slightest 
ambiguity, I should be anxious to refer them to 
the ct., but finding & having no doubt in my own 
mind that they are not subject to any ambiguity, 
I think that I should be evading the proper 
responsibility which I am bound to take upon 
at he if I were to express any doubt upon the 
subject by referring this question to the ct. of 
Common Pleas. I shall therefore not take any 
such course (QUAIN, J.). 

(8) As to the costs of the petition, I see no 
reason to depart from the usual rule that costs 
should follow the event. With regard to the 
claim to the seat by petitioner, & to the re- 
criminatory case of which notice had been given 
by resp., as both of those portions of the petition 
have been given up, I think that each of the 
parties must bear his own costs of that part of 
the inquiry (QUAIN, J.}.—HORSHAM CASH, ALD- 
RIDGE v. Hurst (1876), 3 O'M. & H. 62. 

Annotation :—As8 to @) Consd. Ipswich Case, Packard v. 

Collings (1886), 54 L. T. 619. 

5738. ———- ———.]—(1) General bribery & treat- 
ing will void an election if proved to have existed 
upon the side of a successful candidate. 

(2) Semble: if general bribery & treating arc 
proved, it is the duty of judges to report the 
prevalence of extensive corruption. 

(3) To offer a voter his travelling expenses with 
the intention of inducing him to come & vote for a 
given candidate is bribery, & the Corrupt & 
Illegal Practices Prevention Act, 1883 (c. 51), 
has not altered the law in this particular. 

(4) Money paid by an agent of a candidate for 
the employment of eee to keep order at meet- 
ings connected with the election is an expense 
connected with the management & conduct of an 
election, within the meaning sect. 28 of above 
Act. Such employment is illegal within tho 
meaning of sect. 17 of above Act. 

(5) Though it might be a very considerable 
& very important matter if a majority of twelve 
only, or some such number as that, were obtained, 
to find that there had been ten or twelve persons 
concerned in bribery, it cannot certainly be so 
important in a case where the majority 1s sixty, 
still less where it is as large as a hundred or a 
thousand or more. The fact that it is in one ward 
would not be conclusive, but the fact that it is 
largely in one ward, so greatly as to affect probably 
the whole of the election, would be important 
(DENMAN, J.). ; 

(6) It is not a matter of absolute necessity that 
a judge should ever pronounce the reasons of his 
judgment in these cases at all. But it was felt 


wanting $2 for his expenses while 
ener, from home, asked for the loan 
of the money from W., a bar tender 
& friend. W. not having the money 
at the time applied to S., an agent of 
resp.. who was present {n the room 
for the money, telling him ho wanted 
to lend to G., to enable him to go 
to L. to vote. &., the agent, lent the 
money to W., who handed it over to 
ne . returned the $2 to S. the day 
ore 


al to do so, 


the trial:—Held: the proper 
inference to be drawn from the tn- 
voters to tho 


thin the Act.— that the loan by S. to W. was a mero 
colourable transaction by 8S. to 


to provide con- 


conditionally to a voter by an agent 

of the candidate, has been paid for 530.—CAN, the travelling expenses of G. within 
then such practice would be unlawful a. Loan.}—(., @ voter & Dominion Klections Act, s. 88, & 4 
& a corrupt practice & would avoid the supporter of resp., holding a free rail- corrupt practice sufficient to avoid 
election.—BERTHIER Case (1884), 9 way ticket to go to L. to vote & thee nm under s. 01 of the Act.—~ 
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that when judges are once appointed to do any 
judicial work, it is desirable & right that they 
should give their reasons, because the reasons 
that they give for deciding a point of law form, 
as it were, a code of judicial decision, & since that 
time, & down to the present time, it has been the 
custom of the judges to follow that practice & to 
give the reasons for their judgment (DENMAN, J.). 

(7) The petitioner should have the costs of the 
petition & the costs of the hearing upon the days 
upon which we were engaged strictly upon the 
hearing, resps. to have any costs properly incurred 
by them in respect of cases included in the par- 
ticulars, but of which no evidence was given at 
the hearing. Certificate for shorthand notes. No 
costs of cases which the ape etitioners have given 
evidence upon, but have failed to prove (DENMAN, 
J.).—IpswicH CASE, PACKARD v. COLLINGS & 
WEST Cogan 64 L, T. 619; 27. L. R. 477; 4 
He M. ace H. 7 

to (4 ) eta. partie ools Case (1910), 6 


OMe i & H TL “6 el Jones $358 
37 W.. He. 60 508 ; Bi Meath pares "Division Case (189 
574. ——— ——-.] —-PONTEFRACT CASE, SHAW 


v. RECKITT (1893), 4 O’M. & H. 200; Day, 125. 


raotations i; Menta, Tower Hamlets, St. George’s Division 
se (1895), 5 O'M. & H. 89; Oxford (Borough) Case 

(1984) 7 O'M. & H. 49. 

575. ———Rallway pass sent—To be vabae rp 
for ticket.|—An agent of resp. immediately 
previous to the date of polling, dressed a letter 
to voters enclosing a railway pass; the letter 
was dated from the committee rooms of the resp. 


& stated, ‘‘ We enclose you a railway pass, on 
presenting which at the station named, you will 
e provided with a railway ticket to convey you 


to Bolton & back.” The letter concluded, ‘‘ We 
trust you may be able to make it convenient to 
come over & record your vote for C. (resp.) & K. 
the Liberal candidates’? :—Held: the fetter did 
not contain a conditional promise & did not, 
therefore, amount to bribery.— BOLTON CASE, 
ORMEROD v. Cross (1874), 31 L. T. 1943; 2 
O’M. & H. 188, 144. 


Annotations :—C onsd. sae Case (1874), 2 oat & H. 181. 
Heli. Horsham Case (1876), 3 O’M. & H. 52; Ipswich 
Packard v. Collings & West (1886), 66 1. 
Mentd. Stroud Case (1874), 3 OM. & H.7; d : 
Sarsons, Birmingham Case (18 756), L. R. "10 C. P. 733; 
Harwich Case (1880), 3 O'M. & H, 6 61; Harwich Case, 
Tomline v. Tyler (1880), 44 L. re 187. 
576. Paid after election—No promise of 
payment before.]—The receipt of a sum of money 
tor travelling expenses & loss of time by a voter 
aiter he had voted, but of which he had received 
no promise before "he voted, does not invalidate 
his vote. —WORCESTER CITY CASE, CLARKE’S CASE 
(1835), Kn. & Omb. 237, 248. 
57 j—Paymont of travelling 











NORTH PERTH CaSE, CAMPBELL 2. 
GRIEVE (1892), 20 8S. O. R. 331.—CAN. 
Yr. Pepa re 


Made bona fide. }— 
When the agent of a candidate asked 
& voter if he intended to vote, & the 
voter said he did not think so, as ho 
could not spare the money to go, but 
that if he went he would not vote 


eT? 
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5841. General ety of 

motive. a gifts & subscriptions a0 
on Pa made 

didate w is 

subscribing liberally to charitable pur- 

poses, are not proved to have been 
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pl ga after poll without previous promise is 
bribery.—NORTHALLERTON CASE (1809), 1 
OM. & H. 167. 


Annotations 7 Mentd. Bond | ». St. al Deer Hanover Square 
Overseers (1870), L C. P. 312; Re Ingilby, Crosskell 


leb oe 6 *. a R. 446; Larcombo v. Sim 
Tigo s KS B. ee 


578. —— —— Voter travelling lower 
class than class paid for.|—Sanisspury Case, 
RIGDEN v. EDWARDS & GRENFELL, No. 406, ante. 

579. From Paris.|—Two voters were paid 
£5 10s. each on account of their travelling cx- 
penses from Paris to Nottingham for the purpose 
of voting for the sitting member :—Held: to be 
bribery within 21 & 22 Vict. c. 87.—NoTTINGHAM 
TOWN OASE, WHITCHURCH & TAYLOR’S CASE 
(1866), 15 L. T. 89, 92. 

580. ——— Sum in excess of travelling expenses 
—No corrupt motive—Poverty of voter.|——-CARLISLE 
CasE (1860), Wolf. & B. 90. 
say naa :—Mentd. Carrickfergus Caso (1869), 1 O'M. & H. 


581. Agreement between parties not 
to take exception to such payment.|—Strroup 
cane MARLING v. DORINGTON (1874), 2 O’M. & U. 

582. ——.]—(1) Statements made after 
an election by an agent are not evidence against 
the candidate. 

(2) An elector may uot be asked his political 
opinions unless he has previously avowed them. 

(3) Payment to voters by way of travelling 
expenses of more than the sums actually expended 
in travelling, is bribery. 

(4) The ct. views with suspicion payments 
which are illegal, although they do not necessarily 
avoid an election.—HARWICH CASE, TOMLINE v. 
TYLER (1880), 44 L. T. 187; 3 O’'M. & II. 61. 
Aromions ae to (1) Refd. ’ -Wostbu Case (1881), 3 

O'M. H. a Generally, Mentd. McLaren v. Horue 

(1881), - Q. BD . 477, 

583, ——— Offer to pay in letter not written by 
candidate—Opinion by candidate as to legality of 
payment—Liability of candidate.|—CoorEer vr. 
SLADE, No. 464, ante. 

—— An illegal practice.|—See Sub-sect. 2, B. 
(a), post. 

















vi. Charitable Gifts. 
584. General rule— Materiality of motive.|] — 
PLYMOUTH CASE, LATIMER & BARRATT v. BATES, 
No. 470, ante. 








585. — SALISBURY CASE, MooRrE 
v. KENNARD 1888), 4 O’M. & H. 21. 
Annotati Tower Hamlets, St. George’s Division 


Case (1896), 5 OM. & H. 89 ton: a on- ull Central 
on Case ( 1911), 6 OM. & H. Nottingham 
Borough) inate Division Case (1911), é ORL. & H. 292. 

5 ]—(1) Before the ct. is led to 


the conclusion that the distribution of charity in 








no required by law to make his 
be adele through a special agent, is 
absolved from keeping a Vigilant 
watoh upon his expenditure : 
Candidate: who, on t : eve of a noble 
contested election, places a consider- 
able sum of money in the hands of an 
agent capable of keeping pare eg 


by 
in the habit of 


for the opposing candidate, & the agent offered or made as an induoement to, for himself, & spending the 
thereupon lent him the cost of a return or on condition that, an of men roperly or hae: tiy, who never asks 
ticket; & the evidence showed that or any individual ould os vote or act for an account of it, gives no directions 


the transaction was a bond fide loan 

& not a gift, & was not made with the 
intention of influence the voter 
in favour of the aprinclpal, & that the 
money was repaid shorti: y after the 
election without any demand made 


therefor Pet : he above did not 


taking that suc 
individual, would, 


constitute a ractioce.—-Easr 

ELGIN (Dom. Lt 135. ey t75—OAN (Dont) ») "aBBO), H. oom C. TO 835.0 R 
.— Bn oe Re Sree 

VicTorrsA ELEOTI allowed.) Re vw. MAo- 


LENNAN (1874), i, ‘iy ©. 584,—CAN. without 


in any bo Me at an election, or on any 
plied: Dre romises or under- 


such aa or subsert tion, vote or act 
in respect to any fu 
nail ge or isubeori mone are not a 


CAN. 
t. grr reper trea agent 
3 A candidate, Yh 


as to it, & exercises no control over it, 
must be held personally res onsible 
if it is improperly exponded. d 
ts by the 


body of men, oF where money given to 
bribery 


in consequence of candidate was in fact use 
ae ves ne. rosa won that the canal: 

ae re money to be used 
NTATIO my ut was anor conclusive in 
the Bhool of d nm his part.— 
are STEWART (fase) 16 0. R. 583.— 


election, then 


ough a. Money given towards building 
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any particular case has been used for a dishonest 

purpose, it must be clearly proved that the motive 

of the person so using it is dishonest & corrupt. 

Whether this is so or not must be a matter of 

inference to be drawn from the facts of each 

particular case, & must depend upon many 
circumstances, involving those of time, place, 
the persons by whom the charity is distributed, 

& by whom it is received; whether it has been 

given in pursuance of an accustomed course, or 

whether it is novel & unprecedented ; whether it 
is moderate or immoderate in amount, & especially 
whether the persons to whom it is given are 

proper recipients (POLLOCK, B.). 

(2) In determining the question how far a 
candidate, by attending the meetings of a political 
association makes it or any of its officers his 
agents, it is necessary first to inquire what is the 
object & character of the association. If its 
object be simply to secure the election to Parlia- 
ment of a particular individual, it would be 
difficult, if not impossible, for a candidate to take 
part in its operations without becoming responsible 
for its acts during an eclection. ... Where, 
however, the object of an association is merely 
to advocate the views & interests of a particular 
portion of the community, ... the position is 
different, & a candidate who is invited by a branch 
association witbin his division to attend their 
meeting, to hear their views & to explain his own, 
does not by so attending necessarily associate 
himself with their organisation as so to make any 
of their officers his agents (POLLOCK, B.). 

(3) Any act of treating tending to interfere 
with the free exercise of the franchise was always 
considered as a corrupt & illegal act at common 
law. But it has never becn considered as neces- 
sarily a corrupt thing for persons interested in a 
particular subject to invite other persons to a 
discussion relating to the subject, even though 
some entertainment may be provided... 

The question of corrupt treating must be in 
cach case a question of fact. If the refreshments 
provided were excessive, if the occasions were 
numerous, & if there were other circumstances 
calculated to excite suspicion, a corrupt intention 
might be inferred (POLLOCK, B.). 

(4) Treating, to be corrupt, must have reference 
to some election, & it must be for the purpose of 
influencing votes. ... The intention with which 
the act of treating is done must be a question of 
fact in each case. ... A corrupt act is not the 
less corrupt because done a long time before an 
election is in prospect, but in determining the 
question whether it is or is not reasonable to con- 
clude that au act is done with a view to influence 
votes, the element of time becomes a very material 
one (POLLOCK, H.).—TowEn HAMZLETs, Sz. 
GEORGE’sS DIVISION CASE, BENN v. Manks (1896), 
5 O'M. & H. 89. 

Annotations :—As to (1) Consd. Nottingham {Boro h) Kast 
Division Case (1911), 6 O'M. & H. 292. fd. Kingston- 
upon-Hull Central Division Case (1911), 6 O°'M. & H. 372. 

8 to (2) Refd. Northumberland Berwick upon weed 

9 


Division tase (1923), 7 O’M. & H. 1. Generally, Mentd. 

Oxford (Borough) Case (1924), 7 O’M. & H. 49. 
town hall.}—Before setting out on a 
canvassing tour F. placed in the hands 
of B., who was not his financial agent, 
$100 to bo used for the purpose of the 
election. While visiting a part of the 
county with which he was not much 

nainted but with w B. was 


party, 


9 
well acquainted t paid an 
clectioneering visit to £. @ leading an ;” 
man in that locality, who {ndicated to ae 


B. his dissatistaction with F. & stated 
phat, | although he would vote for the 


I’. then went out, & B. asked his host, 
* Do you want any money for your 
church ¢ ”’ received 
& added, * Do thle want any money for 

. then answered, “ If 
you havo any moncy to sparo there 
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587. ——- ——-.] (1) I for one have always 
felt that the modern form—which has in some 
sense necessarily taken the place of the older form 
of corruption & bribery—of coming to reside in a 
pore teking @ course that is altogether abnormal 

rom the usual course of social & citizen life, & 
‘‘ nursing ’’ a place, as it is called, & from time to 
time taking every step to shake the minds of the 
voters, & to make them less firm in their own 
honest convictions by reason of that course of 
conduct, is worse, if possible, because it is more 
insidious & more mischievous in its consequences 
than the old simple form of giving a man the 
known & customary sum for his vote. But I 
think it is absolutely clear, looking at the dates & 
the mode in which this money was given by resp., 
coupled with the fact that his name was not set; 
forth, that this gift could not for a moment be 
considered to be bribery on the part of resp. Then 
it was suggested that though at that time it might 
not be bribery, it might he made to be bribery by 
the subsequent conduct of resp.’s agents when 
they issued the placard reminding the electors 
of what he had done. In point of law I think that 
such a contention is wholly untenable. You 
cannot by any ex post facto act make that, which 
was legal at the time, illegal & criminal at a later 
date (POLLOCK, B.). 

(2) I think that no Act of Parliament like this, 
where there is a doubt in the matter, ought to be 
construed so as to fetter & to interfere with the 
undoubted right of a man, apart from an election, 
to uphold, & to encourage the upholding by others 
of those political sentimcots in which he honestly 
believes. . .. I think, therefore, in that respect 
that I ought to come to the conclusion that that 
subsidy [by I’., the candidate] was arranged, not 
mercly for the purpose of the election, but that 
it was for the purpose of promoting a particular 
view (POLLOCK, B.). 

(3) When there has been a systematic arrange- 
ment, by which vehicles shall be got within range 
of the poll, & where the distance is such that they 
must come there overnight, & possibly leave next 
day, that baiting should be provided for them; [ 
think it is impossible to say that such a payment 
for baiting is not a payment made on account of 
the conveyance of electors to or from the poll 
(POLLOCK, B.). 

(4) I think as soon as a candidate begins to 
hold meetings in the constituency to advance his 
candidature—in other words, as soon as he begins 
to take measures to promote his election—tho 
election commences. I cannot doubt that the 
meeting of Mar. 14 was an election meeting. 
[Parliament dissolved in July following.) 1 
therefore hold that the expenses of that mecting 
& the expenses incurred after that date to promote 
F.’s candidature wero election expenses, & that 
there was a neglect to comply with the statute 
in not returning those expenses (BRucE, J.).— 
STAFFORD (CouNTY), LICHFIELD DIVISION CAsk, 
WOLSELEY, LEVETT, ALKIN & SHAW v. FuULFoRD 
(1895), 5 O'M. & H. 27. 

Annotations :—48 to (3) Consd. Hartlopools Caso (1910) 6 


O'M. & H. 1 ad. Oxford (Borongh) Cas 
O'M. & H. 49, 4s'to (4) Expld. Lancaster (county), 


are plenty of t 


We are building a YO Bee oes oes 


wu hall & we are 


he would not exert scarce of mouey.”’ j “6 
if as much as in former elections. $25 do?” XK, Danwercd, tt evhate ee 
you like, it is no to me.” The 


money was left on the table, 

when bidding applt. & B. PARE sing 
K. said, ‘‘ Gentlemen, remember that 
this snoney has no influence as far a8 
1 am conccrucd with regard to the 


a negative reply, 
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Lancaster Division Case (1896), 5 O’M. & H. 39. Consd. 
Great Yarmouth Case (1906), 5 O'M. & H. 176. 


588. -|—What we have to do is to 
look carefully into all the circumstances of the 
case, consider all the facts minutely, & ascertain 
what was the governing motive of the man who 
made the gift when the position was such that 
persons in the constituency might have been 
corrupted, as it was alleged they were corrupted 
(BUCKNILI., J.).—NOTTINGHAM (BOROUGH) EAST 
DIVISION CASE (1911), 6 OOM. & H. 292. 
Annotation :—Distd. epton upon Hull Contral Division 

Case (1911), 6 O°M. & H. 372. 

589. ——.]—/(1) The chief charge... 
against resp. ... is corrupt practices ... con- 
sisting in a distribution of coal which took place 
to all persons who were in receipt of relief... 
in the various unions, & also in a treat which was 
provided for the children of the schools... 
when this election took place. Counsel... for 
the defence in this case said, ‘‘ You must in all 
such cases as this prove moral corruption as the 
governing motive.’’ I do not accept that as a 
correct or complete definition. Certainly, if there 
was moral corruption it would be a corrupt motive. 
But there are definitions which show that there 
are other cases which do amount to corrupt 
practices which are not in themselves morally 
corrupt; & that it is to be held to be a corrupt 
practice if a man does a thing which must produce 
an effect upon an election which is contrary to the 
intention of the Act of Parliament [Corrupt 
Practices Act, 1883]}—an improper thing, in- 
fluencing the electors in a manner contrary to the 
intention of the Act of Parliament (RIDLEY, J.). 

(2) You assume for the moment that a man 
forms a design which at the time is unobjectionable 
because no election is in prospect. Yet if circum- 
stances alter, & an election becomes imminent, 
he will go on with that design at his risk, & if he 
does so he will be liable to be found guilty of 
corrupt practices; that is to say that he has done 
a thing which must produce an effect on the 
election contrary to the intention of the Act of 
Parliament (RIDLEY, J.).—KINGSTON-UPON-HULL 
CENTRAL DIVISION CASE (1911), 6 OM. & H. 372. 

590. Method of distribution—Impartially—Re- 
cipients not drawn from one side only.|—-MALDON 
OASE (1857), Wolf. & D. 162; 30 L. T. O.S. 76. 

591. ——— Without check—lIntention to influ- 
ence votes.|—(1) A member was in the habit of 
sending down to his agent annually a sum of 
£250 to be distributed in Christmas gifts. He 
gave no directions as to how it should be expended, 
& made no inquiries :—Held: the giving of Christ- 
mas gifts was not a matter to avoid the election, 
unless it was shown that the gifts dispensed by a 
responsible agent had influenced votes. 

When I find that charities are distributed in a 
borough by .. . candidates, & are distributed 
without check by the election agent of the borough, 
I am not charitable enough to draw any other 
conclusion than that they do it with the intention 
of giving the voters money, in the hope & expecta- 


ee 














election.”” F. did not repudiate the 
act of B. This $25 was not included 
in any account by F. or his financial 
agent, & Pg sums were corruptly 
nd prey in t ceonen by the agent 
oo : e 


b. Money given to poor relative 
of voter.}—An agent of resp. while 
canvassing 4 voter, gave $8 to the ac 
widowed sister of the voter, an old & 
friend of his, who was then in reduced 
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tion that it will influence the future election 

(BLACKBURN, J.). 

(2) A member is responsible for the act of an 
agent done contrary to instructions, but if the 
agent treacherously or traitorously agrees with 
the other side, then if he does a corrupt act it 
would not vacate the seat unless it is proved that 
the corrupt act was at the especial request of the 
member himself or that some untainted & autho- 
oe agent of the member directed the act to be 

one. 

But the seat would be affected if a man being an 
agent is tricked by the other party into committing 
a corrupt act, he himself honestly still intending 
to act as agent. 

(3) An agent of the sitting member organised 
a vigilance committee for the purpose of detecting 
bribery on the other side, & in a public speech 
exhorted his audience not to allow their voters to 
vote. This advice was followed on the following 
day :—Held: intimidation for which the member 
was responsible. 

(4) Where any candidate is by his agent, or 
by himself, guilty of any corrupt practice the scat 
must be vacated & the member is incapable of 
sitting again during that Parliament; but it is 
required that it should be shown to be brought 
home to the agent. Any corrupt practice, whether 
bribery, intimidation or treating brought home to 
the agent, will vacate the election (BLACKBURN, J.). 

(5) It [riot] is a crime in itself, & is committed 
for the purpose of producing an undue effect upon 
the election. This is a thing that is very likely to 
happen without the membcrs or agents being 
guilty of it. Where this happens to such an 
extent as not to let the election be free, though not 
{raced to the agent, it will make the election void 
(BLACKBURN, J.). 

(6) In considering whether an election was free 
or not it would be necessary to sec what is the 
positive majority (BUACKBURN, J.).—STAFFORD 
(BorRouGiIr) CASE, CHAWNER Vv. MELLER (1869), 21 
L. T. 210; 1 O'M. & H. 228. 

Annotations :—As to (3) Consd. Towcr Hamicts St. George’s 
Division Case (1895), 5 O’M. & H. 89. As to (4) Refd. 
North Norfolk Case (1869), 1 O’M. & H. 236. 48 to (5) 
Refd. Galway (Borough) Case (1874), 2 O’M. & H. 196. 


As to (6) Consd. Ipswich Caso (1886), 4 O’M. & H. 70. 
Generally, Mentd. Norwich Case (1871), 2 O’M. & H. 38. 


592. Left to agent’s decision — Agent’s 
intention to forward election.|—-BosTON CASE, MAL- 
COLM v. INGRAM & PARRY (1874), 2 OM. & H. 161. 


Annotations :—Consd. Nottingham (Borough) East Division 
Case (1911), 6 O’M. & H. 292. - Tower Hamlcts 
St. Goorge’s Division Case (1895), 5 O’M. & H. 89. 














593. Recipients not proper objects of 
charity.,—Boston Case, MALCOLM v. Parry, No. 
1460, post. 

594. Corrupt conditions attached.| — 


EVESHAM CASE, RUDGE & MASTERS v. RATCLIFFE 
(1880), 3 O'M. & H. 94. 

595. Original scheme for distribution un- 
objectionable—Election supervening—-Scheme not 
wholly cancelled.|—KINGSTON-UPON-HULL CEN- 
TRAL DIVISION CASE, No. 589, ante. 


the streets or among the mob, & 
admitted to be so given in order to 
quire popularity for a candidate, 
hus influence the election, is not 
ractice.—YOUGHAL CASE 


@ corrupt pract: 
Held of the $25 circumstances. The agent stated that (1869), 21 L. T. 306.—IR. 
by B. to K. was not an act of liberality this was not the first money so given 
or charity, but a gift out of F..s money, & that it was in no way connected d. Money given to poor voter.}— 
with a view to uence a voter favour- with the clection:—Held: not an act K., an agent, while canv: a@ voter 


ably to his candidature, & although the 
money was not given in F.’s presence, 
hat it was given with his knowledge, 
& therefore he had been personally 
(1884), 9 8. ©. R. 379.—CAN. 
J a——-VOL. xx. 


of bribery.—Re 
ELECTION 


NORTH 
McRAE 
H. E. C. 252.—CAN. 


0. Money given to poor in streets.) 
-—-Money given to poor persons in 


gave him money to get beer, for which 
the voter paid a lesser sum, & as the 
voter was poor, told him to keep the 
change :~——Held : not an act of b ry. 
—e LONDON ELECTION, JARMAN ¥, 
MEREDITH (1875), H. HE. C, 214.—-CAN. 


VICTORIA 
v. SMITH (1875), 
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vii. Bribing Persons Having No Right to Vote. 


596. Whether bribery committed.) — Linty v. 
CORNE (1774), 1 Selwyn’s N. P. 10th ed., 632, n. 

597. |—Qu. : Whether bribing non-voters 
avoids a seat. —Boston CasE (1803), 1 Peck. 434. 

598. .}— GUILDFORD CASE, ELKINS v. 
Onstow, No. 363, ante. 

599. .|—If a voter does not vote for resp. 
who is alleged to have influenced him, that is 
evidence that the voter was not influenced. 

A sum of 9s. 6d. was sent to a voter who was not 
entitled to vote at the election by reason of non- 
residence. It was alleged that this money was 
sent by an agent of resp., & certain letters were 
shown to have passed etween resp.’s agent, & 
the voter, referring to the payment of the voter’s 
expenses. The voter subsequently voted the 
other way :—Held: there was not a promise to 
pay the expenses, & there was no proof that the 
9s. 6d. had been sent by an agent of resp.; but, 
had it been otherwise, the bribe would have been 
equally a bribe for the purpose of defeating the 
election, notwithstanding the voter voted the 
other way, & notwithstanding he had no right to 
vote at all, by reason of non-residence.— LICHFIELD 
CASE, ANSON v. DyoTr, WHITE’S CASE (1869), 20 
L. T. 113; 10°M. & H. 22. 

Annotations :-—Consd. porn City Case eee) 1 Pa & H. 
270; Horsham Case (1876), 8 O'M. & H. 52. Refd. 
Londonderry Arts Bree 10™M. & H. oe rework 
ron (1869), 1 O'M 75; Warrington ‘Case 41800). 

OM. & i 42; Gloucester (County) Thornbury Division 

Case 1886), 4 om 653 Londonderry Caso (1886), 


‘SKomaiiok Haggerston Division Case 
(1896), 8 O'M. & 1.68. Mentd. Youghal Case (1869), 21 


600. ——— Payment to induce personation of 
voter.]—Payment of money to induce a man to 
personate a voter is bribery.—LISBURN CASE 
(1863), Wolf. & B. 221. 

601. Election of distributors of annual charity— 
Procured by bribery—Recipients being voters.}/— 
BEVERLEY CASE, HIND, ARMSTRONG & DUNNETT 
v. EDWARDS & KENNARD, No. 498, ante. 











ELECTIONS. 


viii. Hntering into Wagers. 


602. As to casting of vote—Between voter & 
reali aaa (1774), Lofft. 552; 98 KE. KR. 
7 5 

603. As to result of election— Between two 
voters.|—A wager between two voters with respect 
to the event of an clection of a member to serve 
in Parliament, laid before the poll began, is 
ae al. ALLEN v. HEARN (1785), 1 Term Rep. 56 ; 


‘Annokitions :—Reld. Cooper v. Slade (1858), 
746. Mentd. Evans v. Jones (1838), 
Waite (1839), 5 Bing. N. C. 3 


604. ——— -——— Person qaving wager voting 
according to expressed intention. |}—-MonMOUTH 
(BOROUGH) CASE, SCRIVEN’S CASE (1835), Kn. & 
Omb. 409, 416. 

605. ——— -]—A wager on the result of an 
election by a voter with a person not a voter 
destroys his vote—NEW WINDSOR CASE, BRAGG’S 
CASE (1835), Kn. & Omb. 139, 191. 

606. ———- ——— Amount wagered very small.] 
—NEW WINDSOR CASE, BURNHAM’S CASE (1835), 
Kn. & Omb. 139, 194. 

607. .}— Bets on the success of a 
candidate made by a voter, either with another 
voter or with a person not a voter, invalidate the 
vote of the person so making them.—WORCESTER 
City CASE, DUTTON’sS CASE (18385), Kn. & Omb. 
237, 254. 

608. Between voter & non-voter.|—-NEW 
WINDsOR CASE, BrRAGQ’sS CasE, No. 605, ante. 

609. ——-.] — WORCESTER CiITy CASE, 
DutTtTon’s CASE, No. 607, ante. 


ix. Gifts of Goods. 


610. Gift promised a year before election— 
Elector did not vote—Election void.]}—EvrEsHAM 
CASE (1838), 1 Falc. & Fitz. 504. 

611. Gift of cask of ale.}] — HUDDERSFIELD 
CASE, PRIESTLEY’S CasE (1859), Wolf. & B. 28, 36. 

612. Gift of valueless article.j—It is bribery to 
make a corrupt offer of a valueless thing in order 
to induce a VE voter to vote.—BEWDLEY CasR, 


6 H. L. Cas. 
P. 274; Jones v. 

















PART VI. aorta At “oo 1.— 
As to casting feu a tg 
wale d& agent.) 
made & bet oF $5 he < oe Tenn, 
that he would vote against the Con- 
servative party, & deposited the $5 
ha stakeholder, which, after the 
pleoticn: was paid over to Pp. —Held : 
the bet was colourable bribery.—WkEsT 
NORTHUMBERLAND CASE (1885), 10 
8. C. R. 635.—OAN. 

f. ap A aie in addition 
to other corrupt acts, bets were made 
by agents of resp. & others, with a 
ia aad of voters who were supporters 

N., the oppos candidate, the 
orem of the bets being that in ‘order 
to win the bets me voters must vote 
for resp. :—H Held : hese bets were for 
the purpose o eoBtne votes for resp 
& were Laeoneds Fractices, & tho election 
was avoided.—Re LINCOLN ELECTION, 
re ier ®. RYKERT (1879), H. E. C. 


As to result election— 
Between two voters. Dur, g an elec- 
pane a@ supporter of candidate A. made 

pet with a voter that candidate B. 
would be returned :~~-Held: in the 
absence of evidence of corrupt motive 
in the voter, there was rie Ste 

t the voter was guilty of 

OUGHAL CASE, BROWN C Oise we eSay, 
Falc..& Fits. 404.—IR. 

.-—— sag eg voters generally. }—- 
Money en to voters to make 
bets with ot ma onthe reatit-ot the 
election, but, as there was no evidence 
of a previous uo ding as to the 








votes, such bets Were re not bi bribery.— , — 


Re SoutH Norro .K a enon rie 
A a (1875), H. HE. C. 660.— 


h. As to number of votes polled— 
Bet made by supporter—Paid by 
gel ehenee po }—A supporter of resp. at 

revious clection had made a bet 
wi h an elector that resp. would poll 
a ceded mee of votes in a district. 
n informed of it, stated that 
he La fg a ay the bet if his supporter 
lost it; he did lose it, & shortly before 
the election. petitioned ainst Pipe 
paid the » “this di 
amount to vpriben 10 nin sal ee — 
HEBERT v. HANINGTON (1871), 6 All. 
530.—CAN. 


k. Loan for betting upon election 
oo persons each ent $10 to ee 
Prat the oe 8 so lent were 


he made were to his own bets, not 
theirs, & he was to return the money 
in a “gouple of days. He did not 
in getting any one to bet with 
saga he returned a mone to each 
on the following da Hed: 

was providing money to. be oe Me 
another in betting upon the election, 
& was a corrupt practice.— Re E 
BLGIN PROVINCIAL ELECTION, Easton 
vo. BROWER, 21 OC. L. T. 10; 2 EB. R. 
100.—CAN. 


PART VI, saat gi SUB-SECT. 1.— 
613 1. Gift of valueless article.}— 


MONTCALM Case (1884), 9 8S. C. R. 


93.—CAN. 

1. Gift of wood.J)—Where wood 
was given to a voter in poor circum- 
stances during the election, & the giver 
swore that it was given out of charity ; 
—Held: not an act of bribery.— 
Re LoNvDon Etecri CTION, JARMAN . 
MEREDITH (1875), H. E. C. 214.—CAN. 

m. Promise of present—To wife 
of voter.}—On ao charge that resp. 
offered to bribe the wite of a voter by 
a “ nice P gbaponall ” if she would do what 
she could to prevént her husband from 
voting, three witnesses testified to the 
offer; resp. denied, & another witness 
who was present heard nothing of the 
offer. On this evidence, & there be 
no proof that the witnesses Rs sup oh 
of the charge were acting 
malicious motives or corrupt expecta. 
tion, nor any evidence peachi 
their veracnye the charge was hel 

eoved: app pealed :—Held: as 

ho J 6 judge trying the ae ee had found 

sh tee e the offer to the 

ate of the voter “are the manner one 
stated, such an offer was a prom 

of a “ valuable consideration,’ rvithic 

the bribery clauses of 32 Vict. c. 21.— 

Re HALTon ELECTION, BUSSELL 9%. 

eae pets H. E. GC. 283.—OAN. 


food—To wife of voter. 
— Where el who appeared to ner) 
been agent of & candidate, called upon 
M., an elector, &, without directly 
asking him to vote, handed him one 
he the year erage pe oars, af stated moar 

e Mire ve M.'s wife a presen 
that h saat not give M. a present, 


Part VI.—PARLIAMENTARY ELECTION. 


SPENCER v. ITARRISON, SKELDING’S CASE (1880), 
44L. T. 283; 3 O'M. & H. 145. 


x. Other Cases. 


618. Promise must be specific—Not product of 
promisee’s imagination.]|—-The offer of a bribe is 
not ait by mere general conversation as to 
resp.’s wealth or liberality.—NORTHALLERTON 
CASE, Marxk’s CASE (1869), 21 L. T. 113; 1 


O’M. & H. 167. 


Annotations :—Generally, Mentd. Bond v. ee fooree, 
Hanover Square Overseers (1870), L. R. 6 ek . ote: 


, Crosskell leb ¥(1890 ; 
Leraouibe ». Slmey, (1907) Ke B. 180 
614. Canvassing by peer.] — eee CITY 
CASE, (1776) 3 Doug. El. Cas. 239. 
615. Payment of bill of costs. a ea 
CASE (1853), 2 Pow. R. & D. 228; 21 L. T. 0.8 
17 


1. 

616. Withdrawal of execution against voter.]— 
COCKERMOUTH CASE, WHARTON’S CASE (1853), 2 
Pow. R. & D. 166. 

617. ——— Security taken for debt-——No con- 
nection attached to withdrawal.]|—ASHBURTON 
CASE, LEEMAN’S CASE (1859), Wolf. & B. 1. 
Anacialion :—Distd. Londonderry Case (1869), 1 O’M. & H. 


618. Removal of voter—-To house of agents’ 

relation—Previous promise by voter to opposite 
party.]|—COCcKERMOUTH CASE, GRAVES’ CASE 
1863), 2 Pow. R. & D. 164. 

619. Offers of sale or purchase—At other than 
true price—Purchase of horse for excessive sum.|— 
COCKERMOUTH CASE, WILLIS’S CASE (1853), 2 
Pow R. & D. 167. 

620. Land let at low rental.]|—Qu. : 
whether where the agent of the sitting member 
offered to let a voter five acres of land, said to be 
worth £4 an acre, for £12, although the agent 
refused to take £9, & ultimately allowed the vote 
to go to the other side. this is an offer of a valuable 
consideration for the purpose of influencing a 
voter, sufficient to unseat the sitting member.— 
NORTHALLERTON OASE, ARCHER’S CASE (1866), 
14 L. T. 304. 

621. Promise to hire voters conveyance — In 
return for vote.|—-AYLESBURY CASE, BULL’s CasE 
(1859), Wolf. & B. 10, 14. 

ergus Case (1869), 1 ie & 


Annotations :—Mentd. Carrickf 
H. 264.; Tipperary (County) Case (1875), 3 O’M. & H. 19. 
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622. Lavish personal expenditure.] —(1) It is 
not illegal to assist persons in getting their names 
on the electoral register. But where under colour 
of so assisting persons, payments are made with 
the intention of influencing the votes of such 
abot it is bribery; & for the purpose of 

iscovering the intention, the important ents 
for consideration are, first, whether the payments 
were made contemporaneously with the registra- 
tion; &, secondly, whether they were remunera- 
tion for payments out of pocket so that the voter 
should not be a loser, or whether it was intended 
to give him a profit. 

An association, admittedly the agents of the 
resps., made certain payments to voters for attend- 
ing the barrister’s ct. These ayments were 
made contemporaneously with the registration, 
& amounted to no more than loss out of pocket. 
No evidence, however, of particular precaution 
being taken to ascertain the bond fide nature of 
the claims to payments, was given beyond the 
statement of the members of the association 
making the payments that they were intended for 
payment of loss out of pocket to persons who had 
actually attended the ct.:—Held: these pay- 
ments did not amount to bribery. 

(2) At the time when the revising barrister was 
sitting many persons who attended his ct. were 
treated to meat & drink by the association, but 
there was no evidence that the treating continued 
beyond the day of registration :—Held: although 
foolish & unwise, the treating was not corrupt ; 
but had the object been to procure popularity or 
votes at the Parliamentary election, it would have 
been corrupt. 

(3) Lavish personal expenditure in a neighbour- 
hood for the purpose of gaining influence is not 
illegal. To render it corrupt it must be made 
with a view of influencing particular votes.— 
ITASTINGS CASE, CALTHORPE & SUTTON v. BRASSEY 
& NorTH (1269); 21 L. T. 234; 10’M. & H. a 
Annotation :—As to (3) Refd. Plymouth Case (1880), 8 
O'M. & H. 107. 

623. Guarantee against loss-—- Workman’s loss 
of wages.|— STALEYBRIDGE CASE, OGDEN, WouL- 
LEY & BUCKLEY v. SIDEBOTTOM, GILBERT’S CASE, 
No. 353, ante. 

624. Promise of meal— Bribery apart from 
question of treating..—BopMIN CasE, No. 390, 


ante. 


because it was election time, & that which would cost him $1. To which | candidate, after the election, in orde 
M. could get a mh ay for his wife the canvasser replied: ‘‘ Come ou , to show his appreciation & by way of 
any fart he was n & M. went to & your $1 will be all right ’’ :-—He & souvenir had given K. a parcel of 
the night of the election, & got not sufficient to establish a charge of shares :—~Held : get ne Aegan poate was 

fies resent, which was get ate. bribery.—Re MONOK NEROTION: CoL- not a careupt ce.—LORD 1%. 
C. O’LEaRY (1899), 5 sae rs °312. —§. AF. 


worth about sic —Held : t 
within R. 8. O., 1877, oc 10, 8. 149 ( 9 (a) 
& the goods having been given to 

under the idea that he had voted, Me 
was immaterial whether it was proved 
that M. had actually voted or not.— 


Muskoka & Parry SounD ELE LECTION, of @ candidate 


LIAR v. MoCaLLUM (1872), H. E. 
—CAN. 


Promise of loan on mortgage— 
Intention to influence voter. 
mise to a voter made by — nt 


a 
election to the effect that the candidate 


Payment of just debt.] —~ The 
settlement: by payment of a just debt 
by a candidate to an elector without 
any reference to the election is not 
a corrupt act of bribery, & especially 
so when the candidate distinctly 


A pro- 


ie cokn. AUQUIER (1884), 1 E.R. would lend @ sum of money on mtge. swears he never asked the elector’s 
0. Small vifts — No  tntenti to the voter would amount to bribery support, & the elector baat dA he never 
oT ne aN aisecntion fo if made in order to influence the voter promised it & never gave it.—SoUTH 
influence 8.}-—-The ution by to vote or re from voting, even ONTARIO oe) (1880), H _ ELC. 751; 
a candidate of email gitts among four though the candidate might have 38. C. R. 641.—OAN. 
or five voters shortly before the elec- never authorised such promise.—D & Bond a sdtafadlion: oF aia) 
on, although indiscreet & prim’ facie Waa. v, SIVEWRIGHT (1899), 18.8. 0. __*; 22 a i tts 
illegal, does not constitute bri if 30.—S. AF. Waters bella Cast (1857), 


the ct. is satisfied, from a consideration 

of all the circumstances, that the gifts 

were not made in order to induce tests 

songs HD oom iGo 
voting.— v. VER 

16 8. C. 90.—8. AF. F 


PART VIL. SL ae. SUB-SECT. 1.— 


Bailing 


an ac 
TION, JARMAN 0. 
H. E. 


voter of 
Where & wotee was balled out oe 1 
on t the day of of polling Eby 8 a friend but —ii., the financial 


g 
roloronie ee the election : 
t bribery.—Re LONDON Exxo- 
MEREDITH (1875), 
©. 214.—CAN, 


out aol. }— 


Surrender of right to cut timber.) 
ent of petitioner, 


ence without with a voter who had a difference 
—Held: not th petitioner about a right to out 
timbe the voter’s fang to settle 


r on 
the matter—the voter when can- 
vassed to vote for petitioner referring 
to this difference. ed an agree- 


623 1. Guarantee agat nat lose—Work k~ Yr. after__ election — t name, by h 

nin Werte m mance Scien e.cpeme hoes iemiasny cain oo Un 
e > exce —~—, € 

would be a day lost if he went to vote, making speeches pecckes i his favour, & the ® surrender OT the wight to out timber 


G2 
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Sect. 9.—Corrupt and illegal practices: Sub-sect. 1, 
A. (a) w., (b), (c) & (d).] 

625. Leave to catch rabbits—-On candidate’s 

estate.|—LAUNCESTON CaAsE (1874), 30 L. T. 823 ; 


38 J. P. 680; 2 O'M. & H. 129. 
Annotations :—Consd. Plymouth Case (1880), 3 O'M. & H, 


107: Kingston-upon-Hull Central Division Case (1911) 
ee eg Le 370, Refd. Carrickfergus Case (1880), 3 


626. Promise to build library -—For constitu- 
ency.J—PONTEFRACT CASE, SHAW v. RECKITT 
(1893), 4 O'M. & H. 200; Day, 125. 

An :—Mentd. Tower Hamlets St. George’s Division 

Case (1895), 5 O'M. & H. 89; Oxford (Borough) Case, 
(1924), 7 O'M. & H. 49. 


(b) Promises Broken or Unfulfilled by Briber or 
Bribee. 


627. Person bribed not voting as promised— 
Action for corrupt bribery.]—SULSTON v. NORTON, 
No. 514, ante. 

628. Whether bribery committed.) — 
HENSLOW ¥v. FAWCETT, No. 511, ante. 

629. ——- ——.]—-NOTTINGHAM ‘TOWN 
Coxon’s CASE (1843), Bar. & Arn. 136, 166. 

630. ——— Avoids vote.]—Sr. IvES CasE (1775), 
2 Doug. El. Cas. 391, 416. 

631. Briber not fulfilling promise—Promise to 
purchase goods.|—-HUDDERSFIELD CASE, MoOxoNn’s 
CASE (1859), Wolf. & B. 28, 32. 

632. ——— Promise to secure compensation.]— 
NorwIcuH CASE (1859), Wolf. & B. 58. 

Promises amounting to bribery—Promises to 
pay.]—See Nos. 532-534, ante. 

Promises of employment.]—See Sub-sect. 
1, A. (a) (ii.), ante. 

Other promises.]—Sce Nos. 353, 390, 620, 
621, 626, ante. 


(c) How far Date of Committing Bribery Material. 
688. Must be at election.|—BEVERLEY CASE, 
HIND, ARMSTRONG & DUNNETT v. EDwarps & 
KENNARD, No. 498, ante. 
634. Before election—Two years before—Loan 
to voter.j—Lyme Reais Case (1848), 1 Pow. R. & 


635. Five years before.|—On the hearing 
of @ petition evidence was tendered as to illegal 
acts committed by a certain person at a previous 
election that took place five years before the 
election under consideration :—Held : the evidence 
was not admissible—-DERBY (BOROUGH) CASE 
(1853), 2 Pow. R. & D. 101. 





CASE, 











ELECTIONS. 


636. ——— At previous election — Declared 
void.|—-CAMELFORD CASH. No. 3, ante. 

637. ——.J—A. & B. were candi- 
dates at an election & A. was returned. On a 
peneen against the return, the clection was 

eclared void, & in consequence a fresh writ was 
issued. At the second election B. & O. were the 
candidates & B. was returned. <A petition was 
lodged against this return on the und of 
corrupt practice by B. at the first & at the second 
elections :—Held: evidence of corrupt practices 
by B. at the first election was not admissible.— 

ONTGOMERY (BOROUGH) CASE (1833), Cockb. & 
Rowe, 343; Per. & Kn 462. 

638. .J—A petition having been 
presented on ground of bribery & treating, claiming 
seat for unsuccessful candidate, such claim of seat, 
however, being abandoned at first stage of inquiry 
before committee, & clection having been declared 
void—upon second election unsuccessful candidate 
at first election stood & was returned. On petition 
against him for bribery & treating at first election : 
—Held: it was competent for petitioners to give 
evidence thereof.—CHELTENHAM CASE (2ND CASE) 
(1848), 1 Pow. R. & D. 224. 

Annotations :—Consd. Norwich Case, Stevens v. Tillett 
(1870), L. R. 6 C. P. 147; Galway (County) Caso, Trench 
v. Nolan (1872), 27 L. T. 69. fd. Launceston Case, 
Drinkwater v. Deakin (1874), L. Rt. 9 C. P. 626. 

639. |—G., A. & V. were candidates 
at an election at which G. & A. were returned, & 
no petition was presented questioning the election. 
G. having died, V. again became a candidate & 
was returned. On a petition alleging bribery & 
treating by V. at the last & also at the former 
election :—Held: evidence of bribery or treating 
at the former election was not admissible.—- 























- DURHAM Cliry CASE (1853), 2 Pow. R. & D. 267; 


108 Commons Journals, 562, 596. 

Annotations :—Refd. Brecon Case (1871), 2 O’M. & H. 43. 
Mentd. Tipperary (County) Caso (1875), 3 O’M. & H. 19. 
640. Corrupt agreement—To procure re- 

turn.|—Where sitting member is charged by 

petition to have procured his return by corrupt 
contract he is not compellable to be a witness in 
support thereof.—BARNSTAPLE CASE (2ND CASE) 

(1855), 2 Pow. R. & D. 836. 

641. Election not expected.] — TEWKEs- 

BURY CASE, No. 677, post. 

642. ——_ Length of time before—How far 
material.|—TowER JAMLETS, ST. GEORGE’sS 

DIVISION CASE, BENN v. MARKS, No. 586, ante. 








ON TC RTS SNS RCL enti eee pices fh ipenneneuinaes 


on the lands of another was a “‘ valu- ; 8 
able consideration ”’ within the bribery | L. T. 3 
clauses of 32 Vict. c. 21 (0) & the agent 
M. was guilty of an act of bribery.— 
Re NORTH VICTORIA ELECTION, MCRAE 
v. SMITH (1875), H. E. C. 252.—CAN. 
b. Colourable _ purchases — With 
intention to influence _voting.}—Th 
se a C. employed one W. to go with | OnTaARIO (PROV.) 
on the evening before the election | CAN. 
to several electors, from whom both 
-c. & W. made colourable pure 
but with the corrupt intention of 
inducing the persons from whom the 
deg were made to vote or refrain 


0 6.— IR. 


conveyance, 
N. to 
as & 


tances.—YOUGHAL CASE (1869), 21 


d. Agent’s hospitality to voter.}— 
8., an agent of resp., his 

brough 
own house, where he remained 
he eae until after the polling day :— 


:; nota Or BBA LE. ie ORTH 


e. Offer to voter to *‘ make things 
right.”’"}—An offer by the agent of A. (¢) 
resp., when canvassing a voter, that 
he ** would sce him another time & 
things would be made right,” is not 


A. (b). 


g. Offer of bribe unaccepted.}— 
The offer of a bribe which was not 
eee does not amount to bribery. 
-—~WIGTON BURGHS CaSE (1853), 2 
Pow. R. & D. 133.—S8COT. 


own 
@® voter from 
)s 1 E. R. 1_— 
PART VI. SECT. 9, SUB-SECT. 1.— 


6421, Before  election—Length of 
time before—How far material.}—Any 


m voting at the election :—Held: t committed vi to 
_.. | an offer of bribery.—Re Nortu Vic- | 2€6 co Trevious to an election 
Ge Ctt i Sachin | Sona tere, 7 lea bu | wavy fp tty ave th 
v. BERGIN (1879), H. E. ©. 803.—CAN. | (1875), H. E. C, 252.—CAN. two, or three years before, {s just 
as if it was committed 


c. Orders to electors to supply 
pocae. There is nothing per se corru 
gi orders to electors to sup 
from t se le Sedge to be distribu 
amo non-6 ra & poor persons, 
even though such orders are given on 
a very considerable scale & to electors 
only. Semdle: the declaration of 
an elector to whom such orders were 
ven, that he was not influenced there- 
» is sufficient to rebut any pre- 
sumption arising from the circum- 


the person so do: 
East T 


f. Interpretation of 32 Vict. c. 21 
(O).}—The plain & reasonable meaning 
of the above Act is, that when the 

rohibited things are done in order to 
duce anothcr to procure, 
endeavour to procure, the return of 
any person to serve in parliament, 
or the vote of any voter at any election, 
ng is guilty of bribery. pcan 


ORONTO HLECTION Ne 
NICK @, CAMERON (1871), H. E. G. 70.— 


as much bribe 
on the day before, or the day of the 
election, nay more, if a man comniita 
bribery on the first week of parliament, 
& if he asks for the votes of the con- 
stituency in the last week of the 
seven years of parliament, if it lasted 
so long, that act committed six 
can be ven in evidence 
SLIGo (BoRovuaH) diss ror eae) “1 
O'M. & H. 300.—IR, : 


or to 


Part VI.—PARLIAMENTARY ELECTION. 


6438. After election—Money given—Whether a 
corrupt gift—No agreement before election.|— 
Where a voter received money after an election 
for having voted for a particular candidate, but 
no agreement for any such payment was made 
before the election :—Held: this was not an 
offence within 2 Geo. 2, c. 24, 5. 7.—HUNTINGTOWER 
Ee) v. GARDINER (1823), 1 B. & C. 297; 1 
L. J. O. S. K. B. 120; 107 E. R. 111; sub nom. 
FE EAGT ONE v. IRELAND, 2 Dow. & Ry. K. B. 
450. 

Annotations :—Refd. R. v. Thwaites (1853), 22 L. J. Q. B. 
238; Cooper v. Slade (1858), 6 H. L. Cas. 746. Mentd. 
Sheppard v. Hall (1832), 3 B. & Ad. 433. 

644, —— -—- ——  —.]—A petition for 
bribery, presented under the sessional order within 
28 days after the offence, alleged that the sitting 
member & his agents after the election, & in 
poe of corrupt agreements entered into 

efore, at & during the election, paid divers sums 
to several voters, who had voted for the sitting 
member; & it also alleged similar payments to 
have been made in pursuance, & ‘furtherance of 
the general bribery & corruption which. prevailed 
at the election: it was proved that payments 
were made after the election by agents of the 
sitting member, & out of his money, to electors 
who had voted for him; but there was no proof 
of any previous promise, or of any distinct practice 
as to such payments :—Held: this constituted 
bribery within 5 & 6 Vict. c. 102, s. 20, & the 
election would be declared void.—DuRHAM OITy 

CASE (1843), Bar. & Arn. 201. 

645, ——- ———- -—_— ———.]—-An appeal under 
Corrupt Practices Act, 1883, s. 38 (2), by a person 
reported by election comrs. to have been guilty 
of illegal or corrupt practices is a rehearing, at 
which the procedure is governed by that applicable 
to an appeal to quarter sessions from a summary 
conviction. Consequently, applt. must enter into 
the recognisances required by Summary Juris- 
diction Acts, & such recognisances may be entered 
into before any justice. At the rebearing the 
onus Is on resps. in the first instance to prove a 
prima facie case; this may be done by reading 
the report with any evidence thereto subjoined 
which relates to applt., such report corresponding 
to the conviction before a ct. of summary juris- 
diction; &, where the clection comrs. do not 
appear as resps., but the Director of Public Prose- 
cutions docs appear, he has a locus standi which 
entitles him to bring the report & subjoined 
evidence before the ct., so as to shift the onus on to 
applt. Applt. had made payments atter the 
close of the poll to voters as a reward for their 
having voted :—Held: (1) in the absence of any 


PART VI. SECT. 9, SUB-SECT. 1.— 
A. (a). 


h. Action for bribery—Dismissal for 
delay.)—-MILEs v. Rog (1884), 10 aed 


218.—CAN 
k.—— What is timplied in 
charge.}-—Bribery, intimidation, treat- 
ing, personation, etc., are terms well 
known to the law, & carry with them, 
when used, a clear intimation of the 
several offences at elections intended 
Cc ; the word “ bribery,’’ 
used in an election petition, is con- 
te be theplnnee coe of any chert bag 
ving of money, or something 
intent to corrupt or bribe 
That the acta were done 
** to procure resp.’s election ”’ is implied 
in the charge that such acts were done. 








for resp. :—He 


2 05 .-—CAN ® 


found, as reg 


a 


been offered, & was denied by the 
agent—-the whole being onl 
of conversation :—Held: bribery was 
not proved.—HEBERT v. HANINGTON he h 
(1871), 6 All. 530.—CAN. 

m. }—Where one 
affirmed & the other party den 
corrupt offer between them as 
ld: the offer was not 
sufficiently proved.—Re DUNDAS ELEC- 
TION, COOK v. BRODER (1875), H. EH. C. 


; ~.Jj—Corrupt practices 
had becn committed by five or six 
different agents of resp.; 
t least two of such 
agents, that resp. had given no orders 
or cautiors against 
of corrupt practices, & that the cir- 
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evidence to connect such payments with some 
agreement or understanding made with those 
voters before the poll, applt. could not be cone 
victed of the corrupt practice of bribery; (2) the 
functions of the election petition judges & the 
election comrs. being different a finding by the 
former tribunal as to the non-committal of illegal 
practices did not estop the election comrs. from 
finding applt. guilty of illegal practices, for though 
the comrs. were appointed under Elections Com- 
missioners Act, 1852 (c. 57), to inquire into 
‘‘ corrupt ’”’ practices, illegal practices were in- 
cluded in that expression.—CALDICOTT v. CORRUPT 
PRACTICES Comrs. (1907), 21 Cox, C. C. 404. 

646. ——- ———- —— Local custom.] —- New: 
CASTLE-UNDER-LYME (1842), Bar. & Aust. 436; 
subsequent proceedings, Bar. & Aust. 564. 

647, —— Compensation for loss of 
Peete PAY EREOOE CASE (1853), 2 Pow. R. & D. 

8 


Annotation :—Refd. Taunton Case (1869), 1 O'M. & H. 181. 











648. —— S#s— 1 ——— _-— ——..] — DEVONPORT 
CASE, No. 455, ante. 
649. — Necessity for corrupt 





motive.|— BRADFORD CASE (No. 2), StorREY & 
GARNETT v. FORSTER, No. 673, post. 

650. ——.]|—HarwicH Case, Tom- 
LINE v. TYLER, No. 367, ante. 

651, —— Distinguished from treating 
after election.|}—Harwicitt CASE, TOMLINE v. 
TYLER, No. 367, ante. 

652. Material only as explaining pre- 
election practice.|—-Corrupt act done after election 
is only material as throwing light on what took 
place before the election.—SOUTHAMPTON CASE, 
PEGLER v. GURNEY & HOARE, BLAKER’S OASE 
(1869), 1 O'M. & H. 222. 

Annotations :—Mentd. Tower Hamlets, Stepney Division 

Case (1886), 4 O’M. & H. 34; West Bromwich Case 
(1911), 6 O'M. & H. 256, 














(ad) Procedure and Proof. 


653. Information at common law— When 
granted.|—Informations for bribery at common 
law should be cautiously granted, since the 
additional penalties by statute. 

Bribery at elections for Members of Parliament 
must undoubtedly have always been a crime at 
common law, &, consequently, punishable by 
indictment or information (LORD MANSFIELD, 
C.J.).—R. v. Prrr (1762), 1 Wm. BI. 380; 3 Burr. 
1335; 96 BE. R. 214. 

Ain oe i Drinkwater v. Deakin (1874), L. fl. 

654. Action for bribing—Person bribed having 
right to vote—Proof of unnecessary.]—In an action 


seeking to disqualify resp. the onu3 
was on petitioner & the evidence was 
insufficient to warrant a fin that 
ad been personelly ty of 

Woeern” ont 1IscaAR Do- 
MINION ELECTION (1901), 21 C. L. T- 
487; 13 Man. L. R. 478.—OAN. 

oe J A charge of 
bribery, whether by a candidate or 
his ent, is one which should be 
established by clear & satisfactory 
evidence, as the consequences resul 
from such a ch being establish 
are very serious.— Re LISGAR DOMINION 
ELECTION (1902), 22 OC. L. T. 483; 14 
Man. L. Rn. 3810.—CAN. 

p. When charge is 
accepicd offer.}-—Where a 
bribery is only the unaccepted offer of 
a bribe, the evidence must be more 


matter 


corrupt 


arty 
ed a 
to voting 


& it was 








une 
the commission of 


~—~DOULL v. CARMIOHAEL, Russ. E. R. cumstances were such as to throw upon 

14.—-CAN, him the suspicion of having sanctioned cxact than that required to prove 
1, iy i vif, oribery ~~ : hat ds or connive 1 at the corrupt practices oferare Cy ee eo none? ae 

sufficient. ere proof o bery commi y @ third agent, ) . eee pga 

rested on the evidence of the person he denicd on oath having been guilty LAuDER (1871), H. E. C. 58.—CAN. 


to whom the bribe was alleged to have 


of any such conduct :—Held: in 


q—— —— ——}—Whero tho 
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Sect. 9.—Corrupt and illegal practices: Sub-sect. 1, 


A. (d) & (e) & B. (a).J 


upon the statute for bribing a person to give his 
vote at an election for Members of Parliament, it 
is not necessary to prove that the person bribed 
had a right to vote.—-RIGG v. CURGENVEN (1769), 


2 Wils. 395; 95 E. R. 882. 


Annotation ‘—Refd. Henslow v. Fawcett (1885), 3 Ad. & 


655. ‘Proof of bribery— Conversation as _ to 
wealth.] — NORTHALLERTON 


candidate’s 
MARK’sS CASE, No. 618, ante. 


656. ——— Expenditure in relation to size of 
electorate—Prim& facie evidence.] — BRADFORD 
CasE (No. 1), HALEY v. RIPLEY, 

57. ——— Whether before or after proof of 
agency.|—-BRISTOL CASE, BRETT v. ROBINSON, 
TURNER’S CasE (1870), 22 L. T. 732; 2 O'M. & H. 


27, 29. 


(e) Effect of Bribery. 
See Corrupt Practices Act, 1883, ss. 4, 5, 6. 
658. General rule.j|—It cannot be taken as a 


hard & fast rule that wherever a case of corruption 
can be proved within the letter of the Act, the Harrison, No. 411, ante. 


ELECTIONS. 


No. 353, ante. 


CASE, 
659. By 


0. 555, ante. 


seat should be declared vacant. 
be regarded with reference to the facts taken 
together & determined by the solution of the 
uestion whether the relation between the member 
the agent was such as to make the member 
responsible for the acts done. 
the services of a volunteer are accepted the 
candidate will not invariably be responsible for 
his acts.—STALEYBRIDGE CasE, OGDEN, WOOLLEY 
& BUCKLEY v. 


the 
Bribery by an agent of the sitting member will 
avoid the election, though it was committed with- 
out the knowledge or consent of the sitting 
member.—NOTTINGHAM TOWN CASE (1843), Bar. 
& Arn. 136, 156. 

660. ——— ——— Acts committed without know- 
ledge of candidates.]|—LEICESTER CASE (1848), 1 


Each case must 


Consequently if 


SIDEBOTTOM, GILBERT’S CASE, 


agent — Election avolded. |— 


Pow. R. & D. 174. 


10° .& He 75. 





evidence as to bribery consists of offers 
or proposals to bribe, the evidence 
should be stronger than with respect 
to actua] bribery. Where three voters 
swore to three separate offers of bribery 
made to each of them separately by 
an agent of resp., which such agent 
swore were never made by him :— 
Held: the evidence was not sufficient 
to justify the set 
election.— Re East Toronto KLEc- 
TION, RENNICK ft. CAMERON (1871), 
H. E. C. 70.—CAN. 

Where jin 


remo ——,] oF 
evidence of offers of bribery, an 
assertion on one side is met by a con- 
tradiction on the other, the un- 
corroborated assertion is not sufficient 
to sustain the charge.—Re Wrst 

BOROUGH ELECTION, ScoTr v. 
Qox (1875), H. E. C. 274.—CAN. 

.——_—-— .}—Where a charge 
is made of an offer not accepted 
of money to influence a voter the 
evidence is required to be particularly 
clear & conclusive.— Ke LISGAR 
DOMINION ELECTION (1902), 22 C. L. T. 
433; 14 Man. L. R. 310.—CAN. 

t. ———_ Multiplicity of charges — 
Weight sf evidence.}—When there are 
@ multiplicity of c each charge 
should be treated as a separate charge, 
&, if proved by one witness only, & 
rebutted by another, the united weight 
of the testimony, without accompany- 
ing or collateral circumstances to aid 
the ct. In ita appreciation of the con- 
tradictory statemente, cannot over- 
come the effect of the evidence in 
rebuttal, &, in such case, the candidate 

tled to the presumption of 
innocence to turn the scale in his 
favour.—Re JACQUES CARTIER ELEO- 
TION, SOMERVILLE 2. (1878), 
2 8. C. R. 216.—CAN. 

a oa —— Conflicting teximony. 
—A number of separate A: 
corrupt p against an agent of 
resp., based upon offers or promises, 
& not ance any act of such agent, 
each of which depended upon the oath 
of a witness to the offer or promise, 
but each one of which such agen, 
directly contradicted, or gave a 
different colour to the language, or a 
different turn to the expressions uscd 
which quite altered the meaning o 
the conversations detailed, or con- 
stituted in effect a complete or sub- 
stantial denial of the charges attempted 
to be proved such agent :— 
Hdd: spews dn in 
rey ony hal reg 

opposing 
case to the temtimeny 





on 
there 


SR aS SADE, SCAT 


supporting the charge, the election 
judge might be obliged to hold each 
ch as answered & repelled by the 
counter-evidence, he could not give 
the like effect to the testimony of the 
same witness in each of the cases where 
the only opposing witness is confronted 
by the adverse testimony of a number 
of witnesses, who, though they do not 
corroborate ono another by speaking 
to the same matter, are contradicted 
in each case by the one witness; the 
more frequently a witness is con- 
tradicted by others, although each 
opposing witness contradicts him on 
a single point, the more is confidence 
in such witness affected, until, by a 
number of contradicting witnesses, he 
may be disbelieved altogether; acting 
on the above & on a consideration 
whether the story told by the witness 
in support of the charge is reasonable 
or probable in itself, the charges of 
corrupt practices against the agent of 
resp. set out in the judgment, were 
NORTH KENFREW ELKC- 


proved.—Re 
MoRRAY (1875), 


TION, WHITE v. 
H. E. C. 710.—CAN. 


b. Admisstons of counsel.}— 
The admissions of counsel in open ct., 
that the giving of $2 to a voter by an 
agent of resp., after such voter had 
voted, such voter admitting that he 
did not know why the $2 was given 
to him, was bribery, acted upon, & 
the election avoided.—Re CARLETON 
ELECTION, YON vt. MONK (1871), 
H. E. C. 6.——CAN. 


C. 











-}~—F., a tavern-keeper> 
was given 85 by resp., & requested 
to appoint a scrutineer to act for 
resp. at the poll on polling day. F. 
kept his tavern open on pou 
day, & various persons treated there 
during polling hours. Counsel for 
resp., after the evidence of the above 
facts had been given, admitted that 
F. was an agent of resp. & that his 
acts were sufficient to avold the elec- 
tion :—~Held; although the ct. 


scrutineer, had constituted an 
agent for all purpoees, it was the 
practice of the ct. to take the admission 


in pee of proof of agency 
& therefore the admission of counsel 
as to F.’s agency was sufficient.—Re 
RUSSELL ELECTION, OGILVIE v. BAKER 
(1875), H. EK. oO. 199.—CAN, 


4. ——-———.}—-On the admission 
of resp.s counsel the election was 
avo » on the ground that ta 


ess in eac of - had, during the election, 
Uf the witness : & paid for teams to convey voters 


Annotations :—Refd. Re Cambridge Case (1857), 30 L. T. 0.8. 
106; Coventry Case (1869), 1 O’M. & H. 97; 
Case (1869), 1 O’M. & H. 127; Tamworth Caso (1869), 


Penryn 


661. —— ——.]—-BEWDLEY CAs#, SPENCER v. 


Ee amimneemtaenee ed 


to the polls —Re PRINcK EDWARD 





KLECTION, ANDERSON v. STRIKER 
(1871), H. KE. C. 45.—CAN., 

®. Application of saving 
clause.}—Where a ated fe ractice 
is proved at an election trial the onus 
is at once shifted to resp. to bring 


himself within the saving clause, 
RK. S. O. 1877, Cc. 10 8. 162.—MUSKOKA 
& PARRY SOUND EK LECTION, PAGET v, 
FAUQUIER (1884), 1 E. R. 197.—CAN. 


f. By the agent—Election avoided 
— Election Act, R. S. 0. 1877, ¢. 10, 
8. 159.]—-KasT SIMCOE (PROY.) (1884), 
1 E. h. 291.—CAN. 








é. ——— J—M. com- 
mitted two clearly proved acts of 
bribery ; F. & W. entered into a scheme 


for violating the secrecy of the election 
by inducing voters to exhibit their 
ballots, after they were marked, at 
a window; & the evidence developed 
at least two other acts of bribery, 
though not by agents, & some sus- 
picious circumstances; but all these 
were without the knowledge or consent 
of resp. The vote polled was about 
4,500, out of which there was a majority 
of 51 for resp. :—Held: the election 
was void because of the corrupt acts 
of It.; & in view of the conduct & 
details of the contest, the saving 
pov of the above Act could not 

e applied.—EasT NORTHUMBERLAND 
(PROv.), 1 BE. KR. 434.— CAN, 


659 i, ——- ———.}— Where only two 
acts of bribery were proved, that the 
perpetrators were bo 
was an important agont of the candi- 
date, & neither was callcd at the trial, 
& one of the bribes, though only $2, 
was paid out of the general election 
fund, to which resp. had contributed 
$250, & resp.’a majority was 65 out 
of a total vote of about :000 :—Held : 
the election was rightly avoided.—Re 
NORTH WATERLOO PROVINCIAL ELEC- 
TION, SHOEMAKER v. LAOCKNER, 2 
E. R. 76.—OAN. 

659 ii. ———~ ——~.}—-Re East ELGIN 
PROVINCIAL ELECTION, EASTON ¥v. 
aos 210. L.T.10; 2E. R.100.— 

h.—— Effect of single act. 
Nopre ONTARIO (aor tigate a 

° R. 1.—CAN. 

k. —-—— Aci committed withoud know- 
ledge of candidate—Vote avotded.}— 
M., @ carter, who voted for reap. 
et the request of P., reap.’s agent, 
carried a voter for five or aix miles 


Part VI.—PARLIAMENTARY ELECTION. 


662. ——— ——.]—WALLINGFORD {CasE, WELLS 
v. WREN (1880), 3 O'M. & H. 106, 191. 

668. -—— Payment of trifling sum.] — Sat- 
FORD CasE, ANDERSON, BRYANT & HARDING v. 
CAWLEY & CHARLEY, No. 1276, post. 

664, ——- ——.|—-NORWICH CASE, BIRKBECK 
v. BULLARD, No. 671, post. 

665. By chief agent.|—If a small 
thing is done by a person who is the head agent, 
I think that would have upset the election (BLACK- 
BURN, J.).— HASTINGS CASE, CALTHORPE & SUTTON 
y. BrassEY & NORTH, FosTER’s CasxE (1869), 21 
L. T. 237; 10°'M. & H. 217, 218. 

Annotation :—Mentd. Plymouth Case (1880), 3 O'M. & H. 


666, —— -]—(1) When an act of bribery 
is committed the whole election of the party 
bribing is tainted. It is no longer an election ; it 
is utterly void (KEATING, J.). 

(2) If it were proved that a candidate or his 
agent hired men to attend the nomination & to 
hold up their hands upon the occasion, my im- 
pression decidedly is that it would be illegal & 
would avoid the election (KEATING, J.).—NORWICH 
CASE, STEVENS v. TILLETT (1871), 23 L. T. 701; 
20’'M. & H. 38. 

Annotations :—Generally, Mentd. Malcolm v. Parry (1875), 
L. hk. 10 C. P, 168; Norwich Case (1886), 4 O’M. & H. 84. 
667. By the candidate-— Election avoided.]— 

EVESHAM CASE (1838), 1 Falc. & Fitz. 504. 

668. ——.]— KINGSTON-UPON-HULL CEN- 
TRAL DIVISION CASE (1911), 6 O'M. & H. 372. 

669. Without knowledge of candidate or agents 
—Does not avoid election.|——-L. placed his election 
in the hands of a committee upon the under- 
standing that it was to cost him nothing. It was 
admitted that bribery had taken place in order to 
induce electors to vote for L., but it was alleged 
that the bribery had been instigated by one B., 
who had large bets upon the election, & who had 
since absconded :—Held: L. was duly elected, &, 
although much bribery was found to be proved, 
it had been resorted to without the consent or 
knowledge of L. or his agents, & corrupt practices 
had not extensively prevailed in the borough.— 
WAKEFIELD CASE (1866), 14 L. T. 877. 

, -]—P. entered into arrange- 
ments with certain electors of C. to defeat B., & 
for this purpose a system of bribery was organised 

















to the polling place, saying that ho 
would do so without charge. Some 
days after the clection 1., the agent, 
gave M. $2, intending it as compensa- 
tion for the conveyance of such voter 
to the poll, but M. thought it was in 

ayment for work which he had done 
or P. as a carter. The candidate 
knew nothing of the matter :—Held : 
there was properly no payment by P. 
to M. for any purpose, the moncy 
being given for one purpose & received 
for another ; but that if there had been 


amend 


m. 





At an election held to fill the vacancy, 
deft. was again clected :—Held: he 
was not disqualified for re-election.— 
Kay . HANINGTON (1872), 1 Pug. 26. 


Election not avoided— 
Less votes than majority 
Where corrupt practices by 
others in the interest of resp., 
less votes than the majori 
by resp. at the election :—. 
corrupt practices did not extend beyond 
the votes affected 
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whereby votes were taken from B. & recorded for 
S., the sitting member; but it was not proved 
that S. or his agents knew of this conspiracy, or of 
the system of bribery :—Held: he was entitled to 
retain his seat.—CHELTENHAM CASE (1866), 14 
L. T. 839. 
B. Treating. 
(a) In General. 


See Corrupt Practices Act, 1883, ss. 1, 3, 22. 

671. Definition of treating.|—(1) A single case 
of bribery by an agent renders an election void. 

(2) A circular letter addressed by a candidate 
to his constituents must not be interpreted with 
the same strictness as a commercial document. 

(3) Where a meeting is held or other expenses 
are incurred with the object of inducing a person 
to become a candidate at an election, the question 
whether the costs of the meeting & other expenses 
are election expenses is one which must be answered 
in relation to the particular circumstances of the 
case. 

(4) Treating is not the entertainment of equals 
by equals, but of an inferior by a superior with 
the object of securing the goodwill of the inferior. 

(5) An overloaded petition will be visited with 
costs, even if it is successful. 

(6) Expenses before candidature need not be 
returned. 

Until the resp. had consented to become a 
candidate, the payment [of expenses incurred in 
order to induce a particular person to become a 
candidate] was not a payment on his behalf 
(DENMAN, J.). 

(7) Effect of circular sent out by candidate [to 
voters asking for their votes & to ‘‘ enter heartily 
into the contest ’’]. 

I fail to see that this is alone, without more, 
sufficient to enable us to say that if any person, 
acting upon that, set to work immediately after 
he had given his own vote, to go about & do a 
quantity of illegal things, he at once would become 
an agent to the candidate in respect to that. 1 
think you would require . . . evidence such as has 
always been required upon the question of agency 
(DENMAN, J.). ; 

(8) Payment for placards by voluntecr illegal. 

If this expense is within the sect. [Corrupt 
Practices Act, 1883, 8. 28) is it within the proviso ? 


ealed candidate.}—36 Vict. «. 2 (0.) 
‘A 3 oe applies equally to the elected 
& defeatcd candidates at an election ; 
&, if found assenting parties to any 
practice declared by the statute to be 
corrupt, each of them is liable to the 


disqualifications, mentioned in tho 

ace statute.—Re NORTH WENTWORTH 

ected ELECTION, Caristin v. STOCK (1875), 
obtained H. K. C. 343.—CAN. 


eld; such . Without knowledge of candidate 
Pes agents — Vote avovded.] — Bribery, 


where committed without the know- 


, thereby, & did not 
ae sed, & there waa a srevious fee avoid the election.—He LINCOLN ELEO- ledge of the candidate or his agente, 
or promise to pay, to Mhch it oul TION, PAWLING t, RYKERT (1879), affects the man bribed alone ; 7 sis 
relate back. If such payment had been H. H.C. 489.—CAN. not affect the candidels i 


ostablished, as a corrupt practice, it 
would have avoided P.’s vote, but not 
M.'s; it would not bave defeated 
the election, for it was not found to 
have been committed with the know- 
ledge or consent of the candidate, 
Hiiwre, Eiannioss Gir de 

P LIMIONS - B.C 
139.—CAN Sada © 


Whether disquatlifica- 


avoided, }—A si 


L_o— —— 


667i. By the candidate — 
le bribed vote brought 
home to a candidate would throw doubt 
on his whole majority & would there- 
fore annul his return.—Re NORTH 
VICTORIA ELECTION, CAMERON v. Mao- 
LENNAN (1874), H. &. C. 584.—CAN, 
n. On votes of 
On a petitioner claiming the seat on a 
scrutiny, the ct. declined on a 


merely the etfect of extinguishing the 
vote; & if there was & recrutiny for 
the purpose of ascertaining who had 
the majority of votes, that mans vote 
ought to be_ struck off.—DOULL v. 


CARMIOCHARL, Russ. K. R. 14.—CAN. 
PART VI. one laa 1.— 
. (a). 

a. What amounts to trealing—Re- 


Election 


persons guilty.}— 


TO- 


tion for re-election.}—~The el limina odjection to atrike out a freshment given—On nominahon day 
deft. as a member oft the local logiala- clause in the petition, wbich claimed ig apent.} F., an agont of resp., 
ture was sect aside under Bribery that the votes of persons guilty of on nomination day treated a large 

~~ *juaa Wy GMUUUULE CULO ACT, bribery» treating & undue uence number of persons at & Ce ad 
1869, for bribery & treating b shoul struok offthepoll—ReNoRTH Held; acorrupt practice which avoide 
agente—the judge cert that the VICTORIA ELECTION, CAMERON v, C- the election.—Re DUNDAS ELECTION, 

bery was not committed by or with LENNAN (1874), H. i. C. 684.—CAN. CooK v. BRODER (1875), H. E. O. 205. 
the knowledge or f ‘. 0. With assent of g¢lected or dc- -— CAN. 
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Sect. pan and illegal practices: Sub-sect. 1, 
- (a).] 


The proviso is meant to apply to such small pay- 

ments as the hire, for instance of a cab by a 

canvasser (where no use is made of it for the pur- 

pose of taking any voter to the poll), or for tele- 
grams or postage, where the payee is not, & does 
not intend to be repaid. 

(9) Description of clerks, etc., in election agent’s 
return necessary. 

I think it is clear that a description must be 
given which would involve that by which they 
would be known, identified & distinguished from 
other persons. Obviously, therefore, their address 
& their business should be given (CAVE, J.). 

(10) [Report to Speaker. ]} 

So far as the requirements of the law are con- 
cerned, I apprehend that it would be unnecessary 
for a judge to give any reasoned judgment at all 
but, ... it has always been the practice [of 
election judges] to give their judgment with cer- 
tain reasons for the conclusions which they have 
arrived at, stating what those conclusions are, & 
stating the gencral effect of that which they feel 
it their duty to report (DENMAN, J.).—NORWICH 
CASE, BIRKBECK v. BULLARD (1886), 54 L. 'T. 
625; 40’M. & H. 84. 

Annotations :—As to (1) Refd. Tower Hamlots, St. George's 
Division Case (1896), 5 U’M. & H. 89. As to (3) & (6) 
Consd. Great Yarmouth Caso (1906), 5 O’M. & H. 176. 
18 to (8) Consd. West Bromwich Case (1911), 6 O'M. & H. 

As to (9) Folld. Berwick-upon-‘I'weed Case 


O’M. & H. 1. Refd. Oxford (Borough) Case 
(1924) 7 O'M. & H. 49. 4s to (10) Refd. Ipswich Cuse 


672. Treating in open air— Specification of 
locality—Necessity for.) —Whcere treating takes place 
in the open air the exact locality must be specified 
otherwise the evidence will not be admuitted.— 
NEw WINDSOR CASE, HuNtT’s CASE (1866), 15 
L. tT. 108. 

6738. What amounts to treating.|—(1) It is the 
policy of the law that a man should exercise the 
tranchise freely; &, therefore, if undue pressure, 
whether it be bribery, treating, or oppression, 
be brought to influence his vote the vote becomes 
bad. It this influence be widespread & general 
it vitiates the election by virtue of the common 
law, irrespective of particular Acts of Parliament. 
The opening of public-houses in the sense to avoid 
an election must be a systematic opening for the 
purpose of giving refreshment to voters, the supply 
being limited by the discretion of the landlord as 
to what is a reasonable supply. Where, there- 
fore, rooms in public-houses were hired for certain 
days for committee purposes, & at other times 
used for other purposes of the ordinary character, 
& in no way connected with the election :—Held : 
this was not an opening of the public-houses for 
the purpose of treating. 

(2) To make the doing of an act corrupt, it 
must be done with an evil mind, with the know- 
ledge that it is wrong, & with evil feelings and evil 
intentions. <A., a strong partisan, spoke to B. 
about his vote, who said he intended to give it to 
C. <A. said he could persuade him that D. was 
the best man, asked him to come & talk it over at 
a@ public-house, & gave him some beer :—Held: 
neither bribery nor treating, as not being a corrupt 
act, but a natural, ordinary, & common thing 
haa the ordinary course of life leads to be 

one. 

(3) Large numbers of voters came to S., an 
agent of resp., at a public-house, & said that the 
other side was treating largely. SS. thereupon told 
the landlady to give them some beer to keep them 
quict :—-Held: this was not treating, inasmuch 


ELECTIONS, 


as it was not a voluntary corrupt act, but an act 
done under pressure. 

(4) Sixty persons were furnished with refresh- 
ments in the committee rooms of one ward where 
1,400 votes were polled on each side. It was 
sworn that these persons were engaged in the 
actual business of the election, & that no one 
received refreshments who was not so engaged :— 
Held: the giving of this refreshment was not a 
corrupt but an innocent act, because it was not 
given with the evil intention of influencing votes. 

(5) Corrupt Practices Prevention Act, 1854 
(c. 102), s. 4, defines treating, & says that any 
candidate guilty by himself or his agents of 
corruptly influencing any person by such means 
shall be liable to a penalty of £50, & that the 
person corruptly accepting the treating shall be 
incapable of voting. Sect. 23 declares the giving 
of refreshments to voters on the days of nomina- 
tion & polling to be illegal, & that the person so 
offending shall be liable to a penalty of 408. :— 
Held: an offence committed against the pro- 
visions of sect. 23 would vitiate an election, & 
an offence committed against sect. 4 is illegal but 
would not vitiate an election. 

(6) If money is given to a man before an election 
to induce him to vote or refrain from voting, it 
is ipso facto bribery, & has the effect of disqualifying 
the candidate for being elected. But if the 
money is given after the man has voted, it must 
be shown to have been given corruptly.—BRaD- 
FORD CASE (NO. 2), STOREY & GARNETT v. FORSTER 
(1869), 19 L. T. 723; 1 O'M. & H. 35. 


| Annotations :—As to (2) Consd. Louth Case (1880), 3 O’M. & 


H. 161. Refd. Londonderry Case (1869), 21 L. T. 709. 


674. Issue of tickets for refreshments— 
No promise made as to voting.|—HERTFORD 
(BOROUGH) CASE (1833), Per. & Kn. 541; Cockb. 
& Rowe, 184. 

675. ——.]—OxForp City CaAsE (1833), 
Per. & Kn. 58; Cockb. & Rowe, 139. 

676. Dinner given by candidate — After 
election.]—PETERBOROUGH CASE (1ST CASE) (1853), 
2 Pow. KR. & D. 259. 

Aten :—Refd Carrickfergus Case (1869), 1 O'M. & H. 











677. ——— Refreshment given—On nomination 
day—At house of election agent.]—(1) The agent 
for election expenses is a general agent of the 
candidate for the purposes of the election. 

(2) Bribery alleged to have been committed in 
Jan., the general election, which was not then 
expected, not taking place till Mar., is not a subject 
of inquiry for the committee. 

(3) Refreshments supplied to voters on the day 
of nomination at the house of the election agent 
are not in themselves a corrupt treating within 
Corrupt Practices Prevention Act, 1854 (c. 102), 


2 Os 

(4) To prove that treating is corrupt, it is 
necessary to prove that some person has been 
thereby corrupted & induced by such treating to 
vote for the sitting member.—TEWKESBURY CASE 
(1857), 1 Wolf. & D. 111; 29 L. T. O. S. 266. 
Annotation :—-As to (3) Refd, Carrickfergus Case (1869), 1 

O’M. & H. 264, 

678. ——_~ —— Meeting of non-political 
society.|.—WINDSOR CASE, RICHARDSON-GARDNER 
v. EYKYN, No. 304, ante. 

679. ——- —— -]}—CORNWALL, BODMIN 
DIVISION CasE, ToM & DUFF v. AGAR-ROBARTES, 
No. 313, ante. 

680. ——— Persons attending registration 
court.|—HasTinas CASE, CALTHORPE & SUTTON v. 
Brassey & Nort, No. 622, anie. 
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681. ——_~ ——— Meeting of political organisa- 
tion.]— WorcESTER (BOROUGH) CASE, GLASZARD & 
eae v. ALLSOPP (1892), 4 O'M. & H. 153; 

ay, 85. 
ane + — Rell. Berwick-upon-Tweed Case (1923), 7 


682. -|—LANCASTER (CouNTY), 
LANCASTER DIVISION CASE, BRADSHAW & KAYE v. 
Foster, No. 306, ante. 

683. Test ballot.|—Briston CassE, 
BRITT v. ROBINSON, No. 528, ante. 

684. —-—- ———- School treat — Attended by 
other than sehool children.|—AyYLESBURY CASE 
(1886), 4 O'M. & H. 59, 62. 
sarin Fr aentd. Haggerston Division Case (1896), 

685. Treating after election.J—(1) It is 
clear... that the word “‘ corruptly ” governs the 
whole section, [Corrupt Practices Prevention Act, 
1854 (c. 102), s. 4], so that what the Act contem- 
plates & makes so penal is, not treating simply & 
without regard to its character & object, but 
corrupt treating, that is, treating with a bad 
motive, treating with an object & purpese which 
the law denounces & desires to put down (LUSH, J.). 

_ (2) The treating which the Act [Corrupt Prac- 
tices Prevention Act, 1854 (c. 102)] calls corrupt 
as regards a bygone clection must be connected 
with something which preceded the election, must 


SS —_ ee _ — 
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681 i, Meeting of political r — 
organisation, L—Retreancnte- tovided one ag 
at a meeting of clectors, all of one 
political party, or atu meeting of acom- 
inittee to aid in returning a candidate 
































Cc. 


East 
CLECTION, STRATTON v. O’SULLIVAN 
(1875), H. E. Cc. 245.—CAN. 


—.] — After a 
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be the complement of something done or existing 
before & calculated to influence the voter while 
the vote was in his power. An invitation given 
before to an entertainment to take place after- 
wards, or even a promise to invite, or a practice 
of giving entertainments after an election, which 
it may be supposed the voters would calculate on, 
would, if followed up by the treat afterwards, 
give to it the character of corrupt treating (LUsH, 
J.)—BRECON (BoROUGH) CASE, WATKINS & 
WATKINS v. HloLFORD (1871), 2 O'M. & H. 43. 
Annotations :—As to (2) Distd. Poole Caso (1874), 2 O'M. & 
H. 123; Harwich Case (1880), 3 O’M. & H. 61. Consd. 
Carrickfergus Caso (1880), 3 O’M. & H.90. Apld. Caldicott 
”. Corrupt Practices Comrs. (1907), 21 Cox, C. C. 404. 
Refd. Salisbury Case (1880), 3 O’M. & H. 130. 


686. Smallest quantity of refreshments— 
Given with corrupt motive.]—A thimbleful of drink 
given with a view to influence the election would 
make the election void; but in order to produce 
that effect the intent to influence the election 
must be clearly shown.—WESTBURY CASE, Cow- 
DRAY’S CASE (1869), as reported in 20 L. T. 24. 
Annotations :—Mentd. Blackburn Case (1869), 20 L. T. 

8233; Norfolk North Case (1869), 1 O’'M. & H. 236; 

Norwich Case, Stevens v. Tillett (1870), L. R. 6 C. P. 147 ; 

North Durham Caso Ce 20M. & H. 152; Taunton 

Case (1874), 2 O’M. & H. 66. 

687. Entertainment planned or promised 
—Carried out.]—BrEcon (BoroucH) CAsE, WAT- 
KINS & WATKINS v. HoLForpD, No. 685, ante. 

had assembled for the purrore of 
promoting the clection. uring the 
meeting an agent of resp. went into an 


adomne room with four or _ five 
friends treated & was treated by 

















PETERBOROUGH 


by & at the expense of one or more of 
their number cannot be deemed a 
breach of the provisions of the statute 
against treating.—Re HaLron ELEo- 


TION, BUSSELL v. 
H. EC. 283.-—CAN, BARBER (1875), 
681 ii. I— Ww. a 











Icmber of a political assocn., treated 
tho members of the assocn. present at 
& meeting in a tavern :—Held: the 
members were clectors assembled to 
promote the election of resp. & such 
treating was a corrupt practico by 
Det a Peat GREY : ELECTION, 
sen Oa COTT (1875), H. EK. C. 

681 iii. -]——Resp. ar- 
ranged to address a ladios’ political 
mecting, but before that mocting some 
andles of tho district had mvuoted the 
idca of having a social afternoon 
instead of a political mecting. On the 
afternoon fixed for the mocting resp. 
& his wife were present & speeches 
W cro made. After the specches, tea, 
ches was dispensed among those present, 
we whole procecdings lasting from 
es to 4.45 p.m. Petitioner alloged 

at this proceeding amounted to 











of the intention to hold such gather 
& once resp. nor his eomanitien onl 
. e upon to pay, or undertook to 
pay, or did pay, any of tho cost of the 
- rtainment. ‘Ihe invitation to the 
eoving was oxtended to ladies whether 
electors of the district or not. The 
payment for the Printing of the 
invitations & for tea, etc., & flags was 
neds by a levy arranged among the 
a aor hie ee (Rote :  noither 
. ents were guilty o 
corrupt practices or illegal Ae drop a 


EDEN LLECTIO > 
N. 4.1L. RB. CLA ON TON [1923] 


ew a Meeting of electors. 
ine tar eeting of the alton was hel 
jee hall, & C., an agont of resp., 
eetiee ee of electors went from the 
treated’ Kr (aver, where they were 
iInceting y OC. :—Held: this was a 
purpose of prusioune tee ter 
10 election ; 
tho treating by ©. was a corrupt 


meeting of electors in a town hall, 
friends of resp. remained together 
consulting & afterwards went 

a tavern, where some of them 
boarded, & had an oyster supper:— 
Held: the evidence was not sufficient 
to sustain the cha that this was 
entertainment furnished to a mecting 
of electors.—Re NORTH VICTORIA 
ELECTION, MoRAE v. SMITH (1875), 
H. E. Cc. 252.—CAN. 

d. .J— FF, an 
agent of resp. brought a jar of whisky 
to a meeting of electors assembled for 
the purpose of promoting the election, 
& gave drinks from the same to the 
electors present :—Held: a corrupt 
practice, & the election was avoided 
thereby.—Re WEST WELLINGTON ELKc- 
TION, MOORE v. MCGOWAN (1876), 
H. i. C. 231.—CAN. 

e. -}+~-Tho ma- 
jority of resp. was 337; but it 
eppearec in evidence that two agents 
of resp. had bribed between forty & 
ee voters; that in close proximity 
to the polls spirituous a badd was sold 
& given at two taverns during polling 
hours, & that one of such agents took 
vee in furnishing such liquor; & 

hat such agent had previous to the 
election furnished drink or other 
entertainment to a meeting of electors 
held for the purpose of promoting the 
election :—Held: the result of the 
election had been affected thereby, 
& tho election was void.—Re Wrst 
HASTINGS ELECTION, HOLDEN 0. 
ra aaa (1879), H. E. C. 539.— 


a; ——,] — Resp. who 
was chosen by a convention of 
party as their candidate, held a public 
mecting, composed of about sixteen 
persons, some belonging to the opposite 
political party. As soon as the pro- 
ceedings closed, resp. invited them to 
drink, which they did, he paying for 
the liquor :—Held: this was a viola- 

R. 8. oO. 1877, Cc. 10 8. 151.— 
MUSKOKA & PARRY SOUND ELECTION, 
PaGET v. FAUQUIER (1884), 1 HE. R. 
197.—-CAN. 


of somo thirty-flve or forty 


Seaman ctemainnnned 























meeting 
clectors 


them :—Held: not to be a furnishing 
of entertainment ‘‘to a mecting of 
electors assembled,” under Rh. 8S. O. 
1877, c. 10, 8. 151.—PReSCOTT (PROV.) 
(1884), 1 E. R. 88.—CAN. 

h—_—_—_- — —.]) — Whero, 
after a meeting of electors had broken 
up, an alleged agent of resp. had 
treated, at the bar of the hotel where it 
had been held, a mixed multitude 
comprised of some who had been at 
it, & others who had not :—Held: this 
was not treating “‘ a meeting of electors 
assembled for the purpose of pro- 
moting the election,” within Ontario 
Election Act, R. g. O. 1897, c. 9, 
a. 161.—Re NorTH WATERLOO PRo- 
VINCIAL ELECTION, SHOEMAKER ¥, 
LACKNER, 2 E. R. 76.—OAN. 


k. -}—A number 
of voters met at a voter’s house for the 
tag ety of going over the voters’ lists 
& then of having a card party. After 
the lists were posed of, the card 
party took place, & meat & drink wero 
supplied by the host, but the drink 
was paid for by subscription, according 
to the custom of the locality :-—Held: 
not a corrupt practice within the 
meaning of the words “treating a 
meoting of electors assembled for the 

urpose of promoting the election,” 
fa Ontario Election Act, R. S. O. 1897, 
c. 9, 8. 161.—Re SOUTH PERTH PRO- 
VINCIAL ELECTION, ELLAH v. MON-~ 
TRITH, 2 E. R. 144.—CAN. 

l.— —— ——~.) — Resp. ad- 
dressed a meeting of his supporters 
at a public-house. Thereafter M., the 
chairman, resp.’s presence, in- 
formed those present that free drinks 
would be supplicd to them. A large 
number accepted the invitation, the 
biJl bei paid by M.:—Jleld: this 
amounte to treating, & was & 
corrupt practice, & the clection of 
resp. should be declared void.— 
ROBINSON v, O’LEARY (1886), H. C. 


104.—S. AF. 

m,--— On pouse day.}— 
The distribution of sp ituous liquors 
on po day with tho object of pro- 
moting the election of 4 candidate, 
will make his clection void.—Jée SouTu 
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Sect. aye th and illegal practices: Sub-sect. 1, 


B. (a) & 
688. 





(1874), 2 O'M. & H. 170. 


689. ——— Civic entertainment before election 
—No suspicion properly attachable—Mayor adopted 
as candidate.|—-Kina@’s LyNN CASE, FLANDERS v. 


pant Oe 6 O'M. & H. 179. 
eneston upon Mule Central Division 


690. Authority of candidate or agent—Necessity 
for.|—(1) To come within the 
7&8 Will. 3, c. 4, s. 1, the acts mentioned in that 
statute must be done by the candidate, or some 

erson acting for him & on his behalf, in order to 


Anno —Distd 
Cas (1911), 6 OM. & 


e elected. 
REY ga tae HUNTER v. LAUDER 
eth), a EK. C. 52.—CAN. 


n. — ——.J)—Going into 
@ tavern for the P ibe ie of a treat. 
when the law ted that such 
poyern should be kept closed, & join 

in & accepting such treat, was a corrup 
pregees s the concurrence of resp. 

the commission of such corrupt 
practice made him liable to disqualifica- 
tion.—Re NorRTH WENTWORTH ELEC- 
8 rie v. STOCK (1875), H. E. C. 





—-,J— Where a 
ineniber of resp.’s committee on the 
day of election, invited some of his 
friends to his house, which was opposite 
“e olling hooth, & gave them beer, 
uring or soon after polling hours : 





ane Ton > not a contravention of 32 
Vict. c. 21, s. 66.—Z2e LONDON ELEC- 
DITH (18785), 


TION, JARMAN v. 
H. a C. 214.—CAN. 
——.])— M., 

Agoht on of resp. .. treated at a tavern airing 
polling bours on polling day. There 
was no evidence that spirituous 
liquors were used :—Held: the nature 
of the treat in the bar-room of a country 
tavern dad the presumption that 
the al sibene of spirituous liquors, 
& rrupt practice, which 
avoided “the. election.—Re NORTH 
VICTORIA ELE arieyi MCRAE v. SMITH 


-j— mat the day 
ot” sleotion  & during the hours of 
polling, W., an agent of resp. was 
offered a treat in a tavern within one 
of une poutng divisions of which such 
ba fal joes partook : — Held: 
ing a treat in a tavern during 
tigers hours was a corrupt practice, 
being an act participated in by an 
agent of resp. the election was avoided. 
—He SourH Essrx ELECTION, McGRE 
vw. WIGLE (1875), H. E. C. a -—CAN. 
. —-—.] — Resp. 
d polling hours on polling day, 
met P., a supporter of ft Stee ree 
candidate, told he would 
a drink; & both of them, not thinking 
fi legal, went, to 8 tavern, & the bar 
n the 
hall of the tavern :—Held: the receiv- 
ing of a treat by resp. during the hours 
of po » was &@ corrupt practice & 
avoided yh election.—Re NoRTH GREY 
ELECTION, BOARDMAN v. Scott (1875), 
= EC. $62.—CAN, 


— —.}+-On the day 
of "the ne election & during the hours 
appointed for polling, M., an agent of 

watch a was offered spirituous liquor 
which sir agent ace nove led at 
eld; ar agent, 


cog ge rece see ae of spirituous liquor 
during polling hours, was not Ity 
- tee practice.—Re EST 
O ELECTION, ADAMBON v. BELL 

aah H. E. OC. 179 as 


polling 4 day & jane: poling our 
a tavern at woe 








—— Partly carried out.]—KIDDER- 
MINSTER CASE, YOUNGJOHNS & THOMAS v. GRANT 


ELECTIONS. 


he landlo 


(3) Qu. : 


treati act, 





601. 
Wolf. & D. 102; 


therein of spirituous or fermented 
vauere for which he did not then 
—Held : he did not “ sell or give ” 
enivituote liquors within Election Law, 
1868, s. 66.—Re SourH ONTARIO ELKO- 
ee FARWELL v. BROWN (1876), 
H. E. C. 420.—CAN. 

mem- 


ber of resp.’s Pree Po at W.. par- 
took of whisky in the kitchen of a 
tavern at W. during polling hours, & 

b a voter from the 
e town of W., to vote 
treated ee nee & the voter in 
O. :—Held : Cc was not guilty of 
cant practices .-—Re SOUTH ONTARIO 
ELECTION, FARWELL v. BROWN (1876), 
H. KE. C. 420.—CAN. 





b. J—L., 
alleged a4 agent of resp. went into ine 
tavern of D., uring B pone hours on 


polling day, ased spirituous 
iquor, wit an he treated himeelf 
& several pales tL present :—- 
Held: the 4 L. was not a 
corrupt practi sO acorn ELEc- 


YKERT ¥. “NEELON (18786), 
He x. Cc. 391 -—CAN e 
6. --—-By 389 Vict. 
c. 10, 8. 3, which is substituted for 
Election Act, 1868, 8s. 66, tavern- 
keepers, who sell or give liquor at 
taverns on polling day & wit the 
hours of po , are guilty of corrupt 
practices: but persons who treat or 
are treated at such taverns are not 
affected | the statute.—PAWLING v. 
RYKERT, FORD’s VOTE (1878), H. E. C. 
500 —CAN. 











— Drinking 
on nomination or polling day is not a 
corrupt practice sufficient to avoid 
an election, unless the is given 
by an agent on account of the voter 
having voted or be about to vote.—- 
Re JACQUES CARTIER a: ee. 
VILLE Vv. LAFLAMME (1878), 28. C. R. 


rye ee 
— Voters met 
at Py tavern on polling day, & B. said 

he did not know how mark his 
ballot. One of the art after show- 











ing B. how to mark ballot, accord- 
ing to the candidate he d desired. to to vote 
for, treated :—Held: the treating 


vee net a Cale de practice. —Re NORTH 
peer » GIB BBS v. ee 


—~-.J—H., prior 
to "he election, canvassed B. in com- 
pany with resp. On election day H. 
was selected by an acknowledgod 
agent of resp., to represent at the C. 
poll, & obtained from him a certificate 
entitling him to a at the C. poll. 
He there met Ronee: reated him by 
giving him a ow of rae :—Hela: 
the treating of B. on polling ¢ day, both 
before & after he had voted Hoi 

an agent, was . corrupt act auf olent 
to avoid the election._-WEsT 
UMBERLAND CaSE (1885), 10 aN ron co 
635.—CAN, 


oo oO —.]} Daring an 








PP en su. oe a of a candidate gave orders to 
of a public-house, o 

pene of the candidate, to supply others with 
refreshments, which were supplied on the credit 
of those who gave the orders :—Held: it was not 
within the treating act. 

(2) If refreshments be supplied to voters with a 
view to influence the election, it.is bribery, & no 
action can be maintained for such supply. 
whether moderate refreshment may 
not be supplied to out-voters who come from a 

istance.—HUGHES v. MARSHALL (1831), 2 Cr. & 
J.118; 2 Tyr. 184; 11. J. Ex.16; 149 H.R. 49. 
Annotation :—Refd. Norwich Case (1869), 1 O'M. & H. 8. 


————.]—-MAIDSTONE 
30 L. T. O. S. 202. 
Annotation :—Retd. Windsor Case (1869), 1 OM, & H. 1, 3. 


opened by the 


Oasp (1857), 





election liquor was given to an elector, 
who at the same time was asked to 
vote for a particular Nagory te: — 
Held: was corrup ating. — 
WEST PRINCE CASE RAT 7 s. Cc. It. 
241.—CAN. 








h. Tho _ giving 
of a drink on election day, by & person 
standing in close rela fonship with 

resp., to a voter who had “‘ changed ”’ 
from. petitioner three days before the 
election & decided to support resp., 
cI fen to render the election of 

voild.—KAULRBACH v. MCKEAN 
(1905), 38 N.S. R. 364.—CAN. 


k. ——,.J]—The agont 
of a candidate kept liquor in a stable 
at the polling place & gave drinks of 
it to voters after voting :—Held: not 
such corrupt practice as to avoid tho 
election & one of a trivial, unimportant 
& limited charaoter.“OSTHERN Cask 
}-Two eaonts 
of resp. went for a voter, having a 
flask of brandy in their conveyance. 
The voter having said he was unwell 
was asked if he would have a drink, 
which the trial judges held meant a 
from the flask, & which he 
d:—lIeld: this offer did not 
fall within Rh. S. O. 1887, c. 9, 8. 155, 
nor did it come within s. 151 (a) & 
drink not being a valuable considera- 
Hot: —HAMILTON (PROV.), 1 KEK. R 








ghia esi ee 








Before dissolution.] 

—Resp. nnounced himsclf as a candi- 
date on Si uly 29, & almost immediately 
afterwards a considerable amount of 
treating took place, for which he was 
proved to be responsible through his 
agents. The dissolution of Parliament, 
in held, ala of which the election 
was hel did not take place till 
August :—Held: Resp. ought to be 
considered sg have been a candidato 
at the time the treating took place, 
& the election was held void.— 
YOUGHAL (BOROUGH) Casz (1869), 1 
a & H. 291.— IR. 

—— —— Aftcr the election.) 
Held ; ;: treating after the election 
is calculated to invite inquiry, & there- 
fore affects question of costs, but is 
not corrupt.—CARRICKFERGUS (BOR- 
eoeH) CasE (1869), 1 O'M. & H. 264.— 


bb. —— Custom.) — Treating 
when done in compliance with a custom 
prevalent in the country & without 
any corrupt intent, will not avoid an 
election.—Re WELLAND ELKCTION, 
reed v. CuRnin (1871), H. KH. O. 





oo. ——- —- —-—-.] — The general 
ete which prevails hére of persons 
in a mbit way when they 

neet, Ewa require stro evidence 
of a profuse expenditure o money in 
drin induce a judge to say it 
was corruptly done, 80 as to make it 
bribery or treating at common law.— 
Re KINGSTON ELECTION, STEWART ¥. 
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692. ——— ——.|—-NoRFOLK, NORTHERN DiIvI- 
SION OASE, COLMAN v. WALPOLE & Lacon, No. 


749, eet 
693. 
Dyort, No. 500, ante. 





694. Proof of actual corruption—Necessity for.] 
—TEWKESBURY OASE, No. 677, ante 


——— fee 


CAN. 


q—~- ——.}—Resp. during hi§ 
canvass & on the same evening that 
a public meeting was held for the 
urposes of promoting the election 
Freated @ number of persons, many of 
whom were voters collected in a 
bar-room :——Held: not a corrupt 
practice, & in view of the ordinary 
custom of treating in the country it 
might be regarded more as an expression 
of good feeling to those who were 
supporting --— NORTH ONTARIO 
(PROV.) (1884), l E. R. 1.—CAN. 

Yr. —-.J— The treating of 
electors prior to & on polling day by 
an agent of resp., will not be 
assumed to have been done with the 
corrupt intent necessary to make it 
an offence, when the ct. is satisfied that 
he was accustomed to keep at all times 
considerable quantities of liquors on 
hand & to supply them quite freely 
to others in the way of hospitality or 
as a matter of business, & there is no 
other evidence to show that the treating 
was done in order to influence a voter 
or voters. The same rule applies 
to treat: when done in compliance 
with a custom prevalent in the country 
& without express evidence of any 
corrupt intent in so treating: rs) 
to the supplying of meals at a private 
house to electors who have come from 
a distance, in the absence of evidence 
that this was done for the se of 
influencing the election.— 1SGAR 
DOMINION ELECTION oes 22 C. L. T. 
433; 14 Man. L. R. 310.—CAN. 

8. Disqualification of voter —~ After 
conviction.}—Treating only disqualifies 
a voter after conviction & not tpso 
facto.— QUEBEC WEST CASE, PRICE v. 
NEVILLE, POWER v. PRICE (1909), 42 
8. C. Rh. 140.—CAN. 
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695 i. Necessity for.}—Treating at 
meetings is not a corrupt practice 
within the meaning of Controverted 
Elections Act, 1871, or of Election 
Act, 1868, unless committed in order 
to influence voters at the election 
comp ained aur te N Ont YORK 

ON, ORHAM . OULTBEE 
(1871), H. E. C. 62.—CAN. 

695 ii. ———. H. & B. voted for 
resp. H. kept a saloon, which was 
closed on the pol day ; but upstairs, 
in his private residence, he gave beer 
& whisky without charge to several 
of his friends, among whom were 
friends of both candidates. B., who 

no licence to sell liquor, sold it at 
@ place near one of the BF to all 
pervons indifferently. T was not 
one by H. or B. in the interest of 
either candidate, or to influence the 
election, B. acting simply for the pur- 
pose of gain; & the candidates did 
not know of or sanction the pro- 
i—Held: neither H. nor B. 
had committed any corrupt practice.— 
BROCKVILLE CasB, Funt o. Firz- 
err (1871), H. EZ. Cc. 139.—CAN. 
freshment to voters by an agent of a 
candidate, without the knowledge or 
consent of the candidate & against his 
de an election, unless done corruptl 
or with intent to influence voter 


He Kast Toronto ELEcrion Ne 
pox v. CAMERON (1871), H. EB, é. 1 


695 iv, ———-,] —- Entertainment of 


——.]—-LICHFIELD CASE, ANSON v. 
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Treating as general corruption.|—Sce Nos. 393, 
499, 507, 510, 573, ante. 


(6) Corrupt Intention. 


See Corrupt Practices Act, 1883, ss. 1, 3, 22. 


® ante. 


ee we neon Sees: we 


some of resp.’s friends at his own 
house on the evening of the polling 
day, without any previous under- 

» is not treating.—HEBERT v. 
HANINGTON (1871), 6 All. 530.—CAN. 

695 v. ——-.}—-The giving of free 
dinners to a number of electors who 
had come a long distance in severe 
winter weather, in the absence of 
evidence that {t was done for tho 
pare o3e of influencing the election either 

y voting or not voting, or that such 
electors voted :—Held: not a corrupt 
act.—He NORTH VICTORIA ELECTION, 
CAMERON v. MACLENNAN (NO. 2) (1875), 
H. E, Cc. 671.—CAN. 

695 vi. 
except when made so by statute, a 
corrupt act, but the intent of the party 
treating may make it so, & this intent 
must be gathered from the circum- 
stances attending it.—Re Nortu MIpD- 
DLESEX ELECTION, CAMERON v. Mo- 
DOUGALL Geet 12CL. 3.0.8. 14; 
H. E. Cc. 3 6.—-CAN. 

695 vii. -}+—Held : Treating, not 
done with a corrupt intent, was not 
an offence under 32 Vict. c. 21, s. 61, 
as amended by 36 Vict. c. 2, s. 2, nor 
at common law.—Re DuNDAS ELKEG- 
TION, COOK v. BRODER (1875), H. E. C. 
205 —~ CAN e 

695 viii. -}-—Re SoUTH NORFOLK 
ELECTION, DECOW v. WALLACE (1875), 
H. EK. C. 660.—CAN. 

695 ix, —-—.}+—About an hour after 
& meeting of a few friends of resp. at 
& tavern, one of their number was sent 
some distance to buy oysters for their 
own refreshment, of which the parties 
& others partook. The following day 
a friend of resp. treated at a tavern, 
& not having change, resp. gave him 
25 cents to pay for the treat .—J/eld: 
not to be corrupt treating.—RHe WEL- 
LAND ELECTION, BUCHNER v. CURRIE 
(1875), H. E. C. 187.—CAN. 

695 x. -}+-D., who had been a 
candidate for various offices for twenty 
ha prior to the election in question, 

freely employed treating as an 
element in his eee became an 
agent of resp. & treated extensively, 
as was his common practice, during 
the election. Resp. was aware of D.’s 
ng ontey & once cautioned D. as to 
treating, but never repudiated him 

as his agent :—Held: as D. did no 
more in the way of treating during 
the election than he had done on 
former occasions, & had employed 
treating as he ordinarily did as his 
argument, & had not used it as a 
means of corruptly influencing the 
electors, he was not guilty of a corrupt 
ractice.—Re East ELGIN ELECTION, 

ANS v. ARKELL (1879), H. E. C. 769.— 





.}—Treating per seis not, 











695 xi. ———.]}-- M. canvassed a voter 
on polling day, & urged him to vote 
for resp. & while canvassing treated 
the voter, who then went & voted :— 
Held: the treating was for the purpose 
of corruptly influencing the voter to 
vote or re n from voting at the 
clection.—He NORTH ONTARIO ELEC- 
TION, GIBBS 0. WHELER (1879), H. E. C. 
785.—CAN. 


(1884), 1 E. R. 41.——CAN. 


695 xiii, ———-. }+—Resp. from the time 
of his nomination frequently treated 
the electors & others in the rooms 
of hotels whilst engaged in his canvaas : 
—Held: the treating was done with 
corrupt intent, #0 as to avoid the 
election of reep.— Re WEaT WELLINGTON 


(PROV.) 





695. Necessity for..—BEWDLEY CasE, No. 350, 


— oe 





—e ee — ee 


PROVINCIAL ELECTION, MCQUEEN v. 
on 21 C, L. T. 10; 2 E. R. 16.—— 


695 xiv. ——.}-—Treating per seis not 
illegal. It is the corrupt intent of 
influencing voters by it that the statute 
condemns.—Re ROcKwWooD, BRAND- 
RITH v. JACKSON (1884), 2 Man. L. BR. 


129.—CAN. 

695 xv. -] — Dominion Election 
Act, 1900, s. 109 is new & goes far in 
advance of the former law as to 
treating voters at an election in 
omitting the clement of corrupt intent, 
& should be strictly construed.—Re 
L1IsGAR DOMINION ELECTION (1902), 
a L. T. 433; 14 Man. L. R. 310.— 


695 xvi. .}—Treating generally or 
extensively or miscellaneously is only 
ima facie a corrupt practice. If it 
shown that the treating was not 

in fact done corruptly in order to be 
elected, or for being elected, or for 
the purpoes of corruptly influencing 
votes, it is no offence.—Re East 
MIDDLESEX PROVINCIAL ELECTION, 
ROSE v. RUTLEDGE (1903), 23 C. L. T. 
at 50. L. R. 6445; 20. W. XR. 233. 


695 xvii. .- Petitioner, on the 
day of the election, paid for the ers 
of several electors, who took dinner at 
the same house with him, but it 
appeared that such payment was not 
made in pursuance of any previous 
intention or arrangement, or with the 
intention of corruptly influencing the 
voters :—Held: as the payment, 
while unlawful, was not made “on 
account of the voters having voted or 
being about to vote,” it was not a 
corrupt practice.—STEPHEN ¥v. FLEMING 
(1908), 42 N. S. R. 282; 4 EB. LR. 
402.— N. 

695 xviii. .}—Where there was 
evidence showing that resp.’s agent, 
in his presence, treated voters & non- 
voters on their way to & from the poll, 
& the trial judge found that the motive 
with which the treating was done was 
corrupt :—Held : his judgment should 
not be disturbed.—MCLELLAN wv. 
MacIsaac (1915), 14 Sask. L. R. 450 5 
OL Ss. R. 209 ; 21 D. L. R. 429.— 


695 xix. .}-The giving by an 
election agent of drinks to five or six 
persons regardless of their politics, 
some of whom were not voters & none 
of whom received a drink before they 
voted, does not warrant a finding that 
the drink was given to any voter “‘ on 
account of his being about to vote or 
having voted,’”’ & even if such finding 
was warranted it should bo held that 
the corrupt practice was of a “ trivial, 
unimportant & limi rr. 

















ted characte 
HamM v. BASHFORD (1916), 33 W. L. R. 
473; 9 W. W. R. 1044; 23 DL. R. 
573: 9 Sask. L. R. 68.—CAN. 

with an intention to influence voters 
thereby is corrupt trea » te. the 
intention to influence is that which 
renders the thing done “ corruptly.”’— 
noveeey CasE (1869), 21 L. T. 306.— 








695 xxi. --—Corrupt treating 
must mean, ‘‘ with the object & inten- 
tion of influenc the vote.” Conuph 
treating may be before an election 


influence a man’s vote, & it may be 
after an election in consideration of 
his having voted. the corrupt 
treating is after the clection it must 
have reference to something prior to 
the election, otherwise it would not 
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696. To be clearly established.]|—(1) The 
giving of a small quantity of beer or other refresh- 
ments with a corrupt intention will avoid an 
election ; but the fact that such intention existed 
must be clear; & in considering whether this fact 
has been established, regard must be had to the 
extent of the supply. Where meat & drink are 
given away for the purpose of gaining popularity, 
& thereby to affect the election, that 1s evidence 
of corrupt motives. 

(2) Seven voters went the day before the polling 
to the house of an agent of resp. to obtain instruc- 
tions. The agent was from home, but, at their 
suggestion, the servant permitted them to pass 
the night in the kitchen, & his wife & daughter 
supplied them with a small quantity of beer & 
tobacco, & the next morning gave them a break- 
fast. During the evening resp. entered the kitchen 
& stumbled over them, as they lay asleep, but told 
them not to disturb themselves. They had all 
previously promised to vote for resp. :—Held: 
not to be treating. 

(3) Resp. went to look at some workmen to see 
how they were getting on. &, without knowing 
them to be voters, gave them three shillings :— 
Held: this was not a corrupt payment.—WALLING- 
FORD CASE (1869), 19 L. T. 766; 1 O’M. & H. 57. 
innotations :—As to (1) Consd. Louth Case (1880), 3 O’M. 

& H. 161. Refd. Mallow Case (1870), 2 O'M. & H. 18; 

Launceston Case (1874), 2 O’M. & H. 129; Cork (County) 

Eastern Division Case (1911), 6 O'M. & H. 318. 

697. ———.|—BoDMIN CASE (1869), 20 L. T. 
989; 1 0O'M. & H. 117. 

Annotations :-—Refd. Flee v. Pagham Overscers (1877), 26 





W. R. 169; Louth Case (1880), 3 O’M. & H. 161; Tower 
Hamlets, St. George’s Division Case (1896), 5 O'M. & H. 
89. Mentd. Taunton Case (1874), 2 O’M. & H. 66. 





698. -]—TAMWORTH CASE, Hint & WALTON 
v. PEEL & BULWER, No. 385, ante. 








699. .|—LICHFIELD CASE, ANSON v. Dyort, 
No. 500, ante. 

Sioa -]—WESTMINSTER CASE, No. 341, 
ante. 

701. ———.]—NORFOLK, NORTHERN DIVISION 
ie COLMAN v. WALPOLE & Lacon, No. 749, 
post. 

702. ——.]—BRECON (BOROUGH) CASE, WAT- 


KINS & WATKINS v. HOLFORD, No, 685, ante. 
03. ———.] — Harwich Cask, TOMLINE vw. 
TyLER, No. 367, ante. 

704. eJ—(1) Relief under Corrupt Prac- 
tices Act, 1883, s. 23, destroys the illegal practice 
relieved against, & prevents the election from 
being avoided. 

(2) Now, there is, of course, nothing to be said 
in the abstract against assocns. for the promotion 
of either Conservative of Liberal views. People 
have a right to associate together in order to 
persuade their fellow-countrymen to adopt those 
views of politics which they themselves are per- 





—a a oe — 





be corrupt, in the sense contemplated 
by the statute. If the treating was 
intended to produce an influence upon 
the vote, or to reward the voter after 
having voted, it is corrupt, otherwise 
not.’’-— CARRICKFERGUS (BOROUGH) 
Case (1880), 3 O'M. & H. 90.—IR. 





ment for other electors on a day other 
than the polling-day, with a view to in- 
fluencing the election, but not upon 
any contract or understan 
other cloctors shall vote in a particular 
ll not disqualify the electors 
providing the entertainm 
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suaded are the best & most wholesome, & so long 
as in doing that they resort solely to things which 
are likely to produce an effect upon the reason of 
those to whom they are addressed, no fault what- 
ever can be found with their action; it is only 
when they endeavour to go beyond that & to 
acquire popularity for political principles of a 
particular kind by endeavouring to secure the 
adhesion of those voters who take a less strong 
view of political matters by addressing themselves, 
not to their reason, but to less praiseworthy 
methods, by giving them treats or entertainments 
for the purpose, by those means, of inducing those 
who take but little interest in politics, for the sake 
of what they may get by those treats & picnics 
to join one or other of the great political parties 
into which the country is divided, that fault is 
to be found (CAVE, J.). 

(3) We think that you [the Public Prosecutor] 
have given us valuable assistance. Your costs 
have been rendered necessary by the conduct of 
resp. & his agent, & we therefore think that resp. 
ought to pay them (CAVE, J.).—-NORTHUMBERLAND, 
HEXHAM DIVISION CASE, LlupsPETH & LYAL v. 
CLAYTON (1892), 4 O'M. & H. 148; Day, 90. 
Annotations :—As to (1) Expld. Rochester Case (1892), 4 

O'M. & H. 156. Refd. Rochester Case, Barry v. Davics 

bah » Day, 98; Northumberland Berwick-upon-Tweed 

ivision Case (1923), 7 O’M. & H. 1. As to (2) Consd. 

Lancaster (County) Lancaster Division Case (1896), 5 

O’M. & H. 39. Generally, Mentd. Montgomery (Boroughs) 

Case (1892), 4 O’M. & H. 167 ; ‘Tower Hamlets, St. George’s 

Division Case (1895), 5 O’M. & H. 8. 

705. J—TowkR HAMLETS, St. GEORGE’s 
DIVISION CASE, BENN v. Marks, No. 586, ante. 

706. Evidence of—Intention to influence course 
of election.|—WALLINGFORD CASE, No. 696, ante. 

707. ——— Intention to influence’ voters.|— 
CORNWALL, BODMIN DIVISION CASE, Tom & DUFF 
”. AGAR-ROBARTES, No. 313, avite. 

708. |—(1) An attempt to obtain 
the personation of a voter is a fraud, & being done 
by an agent would, if successful, avoid the election 
at common law. 

(2) Scattered acts, such as invitations to drink, 
occurring as they do in everyday life, do not 
amount to treating simply because an election is 
going on; but if numerous, they would furnish a 
strong inference of an intention to influence 
voters, & therefore would amount to treating. 

(3) The ct. will not require the fact that an 
election has taken place to be proved, but will 
take notice of it as a matter of public notoriety. 

(4) I shall ever hold it to be a wise & bencficial 
rule—I may say that certainly is my view quite 
apart from Corrupt Practices Prevention Act, 
1854 (c. 102)—a wise & beneficial rule of con- 
stitutional law, that for the purpose of securivg 
purity & freedom of election candidates shall be 
answerable for the acts of their agents as well as 
for their own acts, & that a person can no more 
claim to be a Member of Parliament for a place, 
as the result of an election in which his agent has 











ersons treated.—Re Wamavu CASE 
1912), 31 N. Z. L. HK. 321.—N.Z, 

706 1. Evidence of—Intention to in- 
fluence course of election.}—Where a 
charge of a corrupe intent in treating 
is mado, the evidence must satisfy 
the judge, beyond reasonable doubt, 


that such 


ent from 


695 xxii, ——-.}—“ As to drink given | voting on the ground that they have | that the treating was intended direct) 
after the election, it would not be | been guilty of ** treating.”-—WEL- | to influence the election, & to produco 
treating unless it was so given in | LINGTON Case (1897), 15 N. Z L. R. | an effect upon the electors, & was s0 
parsasses of an understanding oF 454.—N.Z, done wit. a, corrupt oe 
e n encourag orehand, 695 xxiv. ’ LENGARRY ELECTION, MOLENNAN 
or unless given by way of reward.”— | offence of teoatine pla espe seh v. ORAIG (1871), H. BE. OC. 8.—OAN. 
sont rete IVISION CASE (1911), | Act, 1908, s. 216, is that it should bo —— ——— Systematic treating. 
6 . & H. 318.—IR. —The amount of treating is immaterial, 


695 xxiil, ———.]—-Semble: the fact 
that certain clectors provide cntertain- 


corrupt; & a currupt intention is an 
intention on the part of the person 
treating to influence tho votes of the 


if it is done for tho purpose of in- 
fluencing voters. Though done act of 
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been guilty of bribery, treating, or undue influence, 
than a person can fairly claim a prize if the person 
whom he employs to ride his horse, or to steer his 
vessel has been guilty of foul play in the course 
of his employment (WILLEs, J.).—COVENTRY 
Oask, BERRY v. EATON & Hint (1869), 20 L. T. 
405; 1 O'M. & H. 97. 

Arie tB8é), 4 OM. we He 105, do 10 (2) eld. Carrick: 
fergne Case (1880), 3 O’M. & H. 90; Louth Case (1880), 
38 O'M. & H. 161; Salisbury Case (1880), 3 O'M. & H. 
130; Packard v. Collings & West (1886), 54 L. T. 619. 
fae) nee Wigan Case (1881), 4 O’M.& H.1. Generally, 
Mentd. Bristol Case, Britt v. Robinson (1870), L. BR. & 
OC. P. 603; Horsham Case (1876), 3 O’'M. & H. 52; 

Salisbury Case (1883), 4 O’M. & H. 21. 

709. ———- —— To, vote or abstain from voting.] 
— TAMWORTH CASE, HILL & WALTON v. PEEL & 
BuULWER, No. 385, ante. 

710. -]—(1) To act corruptly in 
connection with an election is to do something 
which is contrary to the intention of the Act of 
Parliament. Therefore the giving of meat & 
drink to be corrupt must be done with the intention 
of influencing an election generally, as by acquiring 
popularity, or by inducing a voter to vote orrefrain 
from voting. 

(2) H. gave a breakfast before the polling, to 
which the whole town was invited. Everybody 
was invited to come & have drink there, vehicles 
were provided to carry voters to the poll, & some 
were actually so conveyed. On the day of the 
election the candidates wrote & thanked H. for 
what he had done :—Held: this went a consider- 
able way, though it was not conclusive, to show 
that H. had been adopted as an agent to a great 
extent. 

(3) In the beibery particulars 184 cases were 
put down. On five only was evidence given, & 
they failed :—Held: although petitioners had 
succeeded, each party should bear their own costs. 

The ct. refused to separate the costs & to give 
petitioners the costs of the cases of treating which 
had been established. 

(4) A candidate is responsible for the acts of 
agents when they are so far agents that what 
vend were doing they have been empowered or 
authorised by him as agents to do; he is answer- 
able for their corrupt acts although he may be no 
party to them (BLACKBURN, J.).—HEREFORD 
(BOROUGH) CASE, THOMAS v. CLIVE & WYLLIE 
(1869), 21 L. T. 117; 1O0°M. & H. 194. 
“sites HO) Belt, Lesnar 

As to (3) Retd. Norwich Case (1886), 40M. & H. 84. 

711. —— -|—By corrupt treating I 
understand treating with a view to influence voters 
to vote for the candidate or to abstain from 
voting against him (Brucz, J.). 

(2) Where a secretary is paid for registration 
work ... & he devotes his time substantially to 
work of that character, I do not feel sure that 
merely because he gives part of his time to work 
which may be determined to be election work, 
therefore a portion of his salary must be necessarily 
allotted as forming part of the election expenses 
(BrucE, J.). 

(3) A meeting that is called for general political 
purposes does not, I think, become an election 
meeting merely because a candidate attends it, 

















treating a few voters may not be 
sufficient in itself to avoid an election, 
it will so, if shown to be part of a 
general system of treating at different 


olling p HEBERT v. HANINGTON 
reTis 6 All. 530.—CAN, i up 
ae —— om eld: the UDG 
treating of non-electors may be illegal the po 
& corrupt just as much as the trea generally to procure 


of voters; a general systematic treating 
of non-electors, consisting, as they did, 
largely of che families o 
was corrupt, because it was carried out 
systematically with the intent of keep- 
opular excitement, influencing 
individual opinion, promot 

ularity of the candidate, 
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nor even because some allusions are made to his 
candidature. ...%In each case it must be a 
question of fact whether the main object of the 
meeting is to promote the election of the candi- 
date. The lectures ... were lectures to advance 
political principles; & I think it would be most 
mischievous to hold that the expenses of such 
lectures should be regarded as election expenses 
(BRUCE, J.). 

The line must be drawn between mectings called 
with the direct object of advancing the election 
of the candidate, & meetings called for another 
object from attendance upon which the candidate 
only derives some indirect or remote advantage 
(BRuCE, J.).—-SHOREDITCH, HAGGERSTON DIVISION 
CASE, CREMER v. LOWLES (1896), 5 O'M. & H. 68. 
Annotation :—Generally, Mentd. Great Yarmouth Caso 

(1906), 5 O'M. & H. 176. 

712. '—(1) A solr. employed as the 
election agent of resp., called upon the wives of 
voters with the view to obtain their husbands’ 
votes, & in so doing held out to the wives expecta- 
tions of payment of money, or money’s worth, 
e.g., by payment of rates, relief from difficulties, or 
new dresses for themselves :—Held: such a pro- 
ceeding was a corrupt practice, going to the very 
root of electoral corruption, & avoided the election. 

(2) At a previous election in 1868 upwards of 
£200 was paid by the present resp., then a candi- 
date, for beer supplied. Such payments were not 
returned in the election expenses. At the election 
in 1874 large quantities of beer were supplied by 
the publicans, but the bills sent in to resp. were 
dated the day after the polling & purported to 
charge only for beer supplied subsequently to the 
election. When such bills were sent in they were 
not objected to by resp.’s agent, nor did he make 
any remonstrance concerning them :—Held: the 
treating at the election in 1874 was sufficiently 
connected with that in 1868, to justify the anticipa- 
tion that a considerable sum of money would be 
allowed for beer, & to make the treating at the 
latter corrupt, as tending to influence voters, or as 
being a reward for having voted. (3) Semble: 
lavish treating by publicans themselves, without 
any ground for expecting payment, would be 
sufficient to avoid the election. 

(4) Petitioners being persons put forward by 
others unable to pay costs beyond the deposit in 
the event of defeat, & there being no evidence that 
their object was to purify the electoral condition 
of the borough :—Held: each side should pay 
their own costs.—POOLE CASE, HURDLE & STARK 
v. WARING, YOUNG & RENNISON v. WARING (1874), 
31 L. T. 171; 2 O'M. & H. 123. 

ions :— : ickfe Case (1880), 
AONE eH 80.” Me to (4) Expl. & Distd. Wigan Cass 

(1881), 4 O’M. & H. 1. 

718. ———.]}—ROCHESTER CASE, BARRY & 
VARRALL v. DAVIES, No. 308, ante. 

714. ——— Keeping up party zeal.|— 
CORNWALL, BODMIN DIvisIon Cask, Tom & DUFF 
vy. AGAR-ROBARTES, No. 313, ante. 

715. -]—The substance of the prin- 
ciple of agency is that if a man is employed at an 
election to get you votes, or if, without being 
employed, he is authorised to get you votes, or 
if, although neither employed nor authorised, he 


LONGFORD Casn (1870), 2 OM. & H. 




















the electors, —— Presumplion.}—R.8.O 


1877, ec. 10, 8. 157, forbids the sell- 
x or giv of liquor during the 
polling day, the same Act provides 
hat any violation of that sect. during 
the hours appointed for polling, is 
a corrupt practice :—Held: a violation 


his election.— 


04 


Sect. 9.—Corrupt and illegal practices: Sub-sect. 1 
B. (b) & (c) & C. (a) & (b).] 

does to your knowledge get you votes, & you 
accept what he has done & adopt it, then he 
becomes a person for whose acts you are responsible 
in the sense that, if his acts have been of an 
illegal character, you cannot retain the benefit 
which those illegal acts have helped to procure for 
ou (CHANNELL, J.).—GREAT YARMOUTH CASE, 

HITE v. FELL, BAKER’S CASE (1906), 5 O'M. & H. 


176. 
Annotations a an” Oxford (Borough) Case (1924), 7 
OM. & H. 49. Mentd. Maidstone Case (1906), 6 O°'M. & 


716. ——— Materiality of quantity supplied.j/— 
WALLINGFORD CASE, No. 696, ante. 

17, ——- ———.]—-BEWDLEY CaAsE, No. 380, 
ante. 

718. A question of fact for court.]—BEWDLEY 


Casp, No. 350, ante. 


(c) Action for Goods supplied for Treating. 

719. Whether action maintainable.]}—lHuGueEs 
v. MARSHALL, No. 690, ante. 

720. —— Against candidate.|—It being con- 
trary to 7 & 8 Will. 3, c. 4, for a candidate to furnish 
provisions to any voters after the teste of the writ, 
an innkeeper cannot recover against a candidate 
for provisions so furnished at his request. Pay- 
ment of money into ct. is an admission of a legal 
demand only.—RIBBANS v. CRICKETT (1798), 1 
Bos. & P. 264; 126 E. R. 896. 

Annotations :—Refd. M‘Callan v. Mortimer (1842), 9 M. & W. 
636. Mentd. Bennett v. Francis (1801), 2 Bos. & P. 550; 
Lofhouse v. Wharton (1808), 1 Camp. 550, n. 

721. —— -]— LOFHOUSE v. WHARTON 
(1808), 1 Camp. 550, n. 

122. Against person nelther candidate 
nor agent.|—At a general election, A. was, after 
n contest, returned to serve in parliament; A. 
died before the next meeting of parliament :— 
Held: (1) immediately on his death, the repre- 
sentation of that place ‘“‘ became vacant ”’ within 
7 & 8 Will. 3, c. 43; (2) if B. who was neither a 
candidate nor the agent of a candidate, canvassed 
for C., & ordered beer for the voters, after such 
vacancy, this was within the Act, even though it 
was not proved, that C. cither knew of the canvass 
or of the treating; & (3) an innkeeper could not 
recover against B. for beer supplied to those voters 
by his order. 

(4) The treating act extends to an unsuccessful 
candidate who did not. come to the poll.— Warp v. 
NANNEY (1828), 3 C. & P. 399. 

7128, —— ——.]—If a person who is not him- 
self a candidate, & who is not known to the party 
who supplies refreshments to be an agent of a 
candidate, open a public-house at an election, & 
orders supplies for the voters, he is personally 
liable to pay, & 7 & 8 Will. 3, c. 4, will afford him 
no defence if the goods were supplied entirely on 
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724. —— Against agent acting through third 
ght bata an action by an innkeeper against one 
of the committee of a candidate at a contested 
election, for refreshments supplied to voters, 
which were in fact ordered through a third party, 
M. :—Held: pltf. was bound, in order to recover 
in the action, to prove (1) that M. was employed 
by deft. alone, or by deft. & others, to give the 
order, & deft., in so employing M., was not acting 
as agent for any other person ; or (2) that M. was 
@ principal jointly with deft., or with deft. & 
others; & (3) it would make no difference that 
pitf., at the time, considered M. as authorised to 
contract on behalf of the candidate, if in fact he 
was not so authorised.—THomas v. EDWARDS 
See M. & W. 215; Tyr. & Gr. 872; 150 


t—As to (1) & (2) Refd. Higgins v. Hopkins 
3 Exch. 163; Byrno v. White (1867), 16 W. ny 


Annotations 
(1848), 
255. Generally, Mentd. Thél v. Leask (1855), 1 Jur. N. 


C. Undue Influence and Intimidation. 
(a) In General. 

See Corrupt Practices Act (1883), ss. 2, 8. 

725. Intimidation— At common law & by 
statute — Distinguished.} — DuRHAM (COUNTY) 
NORTHERN DIVISION CASE (No. 2), BURDON 2», 
BELL & PALMER, No. 481, ante. 

726. —— Extent & operation— Majority of 
sitting member.|—Durnam (CouNnTy) NORTHERN 
DIVISION CASE (No. 2), BURDON v. BELL & PALMER, 


No. 481, ante. 

27. Time of—Immaterial so long as 
voter influenced.|—-WINDSOR CASE, HERBERT v. 
GARDINER, No. 760, post. 

728. ——— Must be operative at time of election.] 

-WINDSOR CASE, HERBERT v. GARDINER, No. 
760, post. 

729. Necessity for proof of agency— 
Disturbance at public meeting of supporters— 
Candidate not present.]|—-NOTTINGHAM TOWN CASE, 
No. 487, ante. 

780. J—STAFFORD (BOROUGH) CASE, 
CHAWNER v. MELLER, No. 591, ante. 

781. Need not be successful—-To avoid 
election.]|—(1) Where several points are reserved 
on a scrutiny, & the scrutiny, allowing that all the 
votes concerning which decision was reserved in 
‘avour of petitioner, nevertheless is abortive, it 
is open to the judge to withhold altogether his 
decision at his discretion. 

(2) Everything is corrupt which has a tendency 
to influence a man’s mind with reference to mere 
cre, 

(3) An unsuccessful attempt to intimidate will 
defeat an election. It was alleged that C., a 
member of the congregation of a dissenting 
minister, told the latter that he should give up his 
pew unless the minister voted for resp. :—Held : 

ad this been made out, it would have been in- 

















his credit.—THOMAS v. HARRIES (1834), 6 C. & P. | ‘imidation within Corrupt Practices Prevention 


615, N. P. 


of the sect. during the etree pours 


conclusively presumed to have been the Roman Catholic 

intended corruptly to influence the exercised in a 

election.—Prerscotr (PROV.) (1884), 1 with their duties as ministers of religion 

B. R. 88.—CAN. & destructive of freedom of choice on 
zs. —— Denial by respondent.j]— 

Much ht will be attached to the 


denial by resp. of corrupt intent.— 
D, BRANDRITH v. JACKSON 


Re ROOKWOOD, 


Roman Catholic priests. The 
mittee reported that the influence of 


was 
manner iuconsistent 
the part of the 
aa et (1853), 2 Pow. R. & 
D e 256.— e 


bi -—— ——.]— Spiritual undue 
influence falls within the one le 
on with 


' Act, 1854 (c. 102), s. 5.—NORTHALLERTON CASE, 


To It is a mistake to 
suppose that where eral undue 
uence exists it must be shown that 
the result of the election has in fact 
Ginn Bautow 9: Putian (ebay Dor 
E v. Fu 
LIGO 133.—IR. ( ey, 
731 ii, —- —-—~ ~——,]— In de- 
fetoene au dontany chase ca 
a 
the relation of the arties 1s <a im. 


Com- avoid election. 


voters.—S 


iri 


of the law of general intimida 
PART VI. SECT. 9, SUB-SECT. 1.— regard to elections—Soura Muara Bethe weed theeet gn cir ee nature 
0. (a). Case, DALTON v. FULLAM (1893), infiuence . The actual result, 
a. Intimidation —~ By clergy.}—A Day, 132.—IR. whether or not the threat is 
petition alleged undue influence of . 7811. ——— Need not be into execution, are matters to be con- 


Part VI.—PAaRLIAMENTARY ELECTION, 


Jouns v. Hurron (1869), 21 Tl. T. 113; 10°M. & 
H. 167. 


Annotations :—Generally, Mentd. Bond »v. St. George, 
Hanover Square, Overseers (1870), L. R. 6 C. P. 3123 
Re Ingilby, Crosskell v. Ingleby 5589), 6T. L. R. 446; 


Larcombe v. Simey, [1907] 1 K x 
~}+—See, also, sect. 8, sub-sect. 1, ante. 


(6) What amounts to. 

See Corrupt Practices Act, 1883, ss. 2, 3. 

782. Definition—Corrupt Practices Prevention 
Act, 1854 (c. 102), s. 5.|—-LICHFIELD CasE, ANSON 
v. Dyott, No. 500, ante. 

788. .J—It was agreed between two 
voters of different politics that neither would 
vote. Late on the polling day it was falsely 
represented to one of them that the other had 
voted & he accordingly went & voted :—Held: 
(t) pairing amongst voters is not contrary to law, 
& then did not appear to have been a fraudulent 
contrivance within the above sect. (2) Semble: 
the device or contrivance must be one by which a 
man is prevented from voting or induced to vote 
contrary to his opinions.—NORTHALLERTON CASE, 
JOHNS v. HUTTON, THOMPSON’S & STEPHENSON’S 
CASE (1869), 21 L. T. 113; 1O0°M. & H. 167. 
Annotations :—Generally, Mentd. Bond v. St. George, 

Hanover Square, Overseers (1870), L. R. 6 C, P. 312; 

Re Ingilby, Crosskell v. Ingleby Mee 6T. L. lt. 446; 

Larcombe v, Simey, (1907) 1 K. B. 139. 

734. Customer & tradesman — Withdrawal of 
custom.]—A threat by a customer to a tradesman, 
a voter at a parliamentary election, that unless he 
voted, or refrained from voting, in a particular 
way, to withdraw custom, is an offence within 
Corrupt Practices Prevention Act, 1854 (c. 102), 
s. 105.—R. v. BARNWELL (1857), 29 L. T. O. S. 
107; 21 J. P. 323; 5 W. R. 557. 

735. ——-  _——-.] — NorFOLK, NORTHERN 
DIVISION CASE, COLMAN v. WALPOLE & LACON, 
No. 749, post. 

736. ——.] — DURHAM (COUNTY) 
NORTHERN DIVISION CasE (No. 2), BURDON uv. 
BELL & PALMER (1874), 31 L. T. 8383; 20O’M. & H. 
152, 158. 

Annotations :—Mentd. Boston Case (1880), 3 O'M. & H. 

151; Down Case (1880), 3 O’M. & H. 115; Thirsk Case 

880), 3 O'M. & H. 113; Gloucester (County) Thornbury 


1 
Givision Case (1886), 4 O’M. & H. 65; Meath, Northern 
Division Case (1892), 4 O'M. & H. 185. 














sidered ; but mere want of success is 
not conclusive, for the object of the 
law is to prevent any intimidation 
bei practised with the object of 
affecting the voting.—WATERMEYER 
v. WEGE (1804), 11 S. C. 184.—S. AF. 


PART VI. sed 3 SUB-SECT. 1.— 


was 


737i. Master & servant — Undue 
pressure on servant.J]—C. occupicd as 
a boa house, & house of a company 
rent free & was paid for boarding the 
men by the men themselves, but 
through the company reta the 
amount thereof out of their wages. 
C. acted as acrutineer for the defeated 283.—CAN. 
cundidate, & while so acting, but after 
he had voted, was sent for by P., the 
company’s m er, ah agent of resp. 
nd that his so acting 


voter ap 


influence.—Re 


— EAST SIMCOE (PROv.), 1 E. R. 291.— 
CAN. 


0. Threat to take wproceedings.|— 
B., claimed the right to -vote in respect 
of his wife’s property, & was tol 
W., an agent of resp., that he could not 
vote unless he could swear the property 
own. The voter’s oath was 
read to him, & the agent Aig haste his 
statement, & said he would 
the voter, if he took the oath. The 
be doubtful of his 
right to vote, & withdrew :—Held: 
the agent was not guilty of undue 
HALTON 
BUSSELL v. BARBER (1875), H. E. 


money of a lot of land, was canv 
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737. Master & servant— Undue pressure on 
servant.|—CocKERMOUTIX OASsnR, EMPSTER’S 
OASE (1853), 2 Pow. R. & D. 167. 

y | -| — CocKERMOUTH CASE, 
SMETHERST’S CASE (1853), 2 Pow. R. & D. 167. 

789. Dismissal of servant.]—P., the cm- 
loyer of D., a voter, called several times at D.’s 
ouse before the election, & told his wife that if D. 
did not vote for the sitting member, D. should be 
no longer his, P.’s servant; but if D. voted his 
rent would be paid :—Held: bribing & undue 
influence were proved._— WAREHAM CasE, Davis & 
PIKE’s CASE (1857), Wolf. & D. 85, 90; 29 
L. T. O. S. 346, 347. 

740. For non-political reasons.|— 
BLACKBURN CASE, POTTER & FEILDEN v. HlornnBY 
& FEILDEN, No. 365, ante. 

741, —— -] — NORFOLK, NORTHERN 
DIVISION CASE, COLMAN v. WALPOLE & LACON, 
No. 749, post. 

742, ——-  ——~.]—WESTBURY CASE, JAVER- 
TON v. PHIPPS, HARROP’sS Case, No. 391, ante. 

7438. ——— Servant voluntarily leaving work.]— 
WESTBURY CASE, LAVERTON v. PHTPPS, HARROP’S 
CasE, No. 391, ante. 

744. Pairing amongst voters.]—NoORTHALLER- 
TON CASE, JOHNS v. Hutton, THompson’s & 
STEPHENSON’S CASE, No. 733, ante. 

745. Director of company—lInfluence with com- 
pany servants.|—An allegation in a petition that 
an agreement was entered into between two 
candidates in the same interest, that one should 
use his influence & that the other should pay the 
expenses of the election, must be supported by the 
clearest possible evidence. 

A. was a director of a ry. co., whose line ran 
into the borough of H. B., a stranger to the 
electors of H., joined A. in contesting the borough, 
& they were successful, sixty out of the sixty-three 
employees of the co. at H. voting for A.& B. A 
petition was in due course presented against tho 
return upon the following ground: ‘‘ That it was 
riage to & unlawfully agreed by & between A. 
& B. before the election that A. should unduly use 
the influence of himself & the co., whereof he was 
the deputy chairman & a director, with & over 
voters for & in the said borough in favour of B., & 














practices. At a public meeting before 
the election, C., resp.’s agent, to in- 
timidate these persons & prevent 
them from voting, in a_ speech, 
threatened them with punishment if 
they voted; & subsequently printed 
notices to the same cffcct wero sent 
to these voters:—Held: the election 
was void by reason of the attempted 
intimidation practised by C., resp.’s 
agont.—SOULANGES CASE (1885), 10 
S. OC. R. 652.—CAN. 

f.—— On account stated.) —~ D. 
had a runni account for goods 
n, supplied to by K., on which 
Co. payments on account had been made 

accepted from time to time, & on 

which a sum of £38 11s. 7d. was duc. 
K. D. to engage his vote Be 
n 


by 
ook after 


ELECTIO 


ressed 
8 resp.’s nomination paper. 
his rotunat he wrote on the same 


& given to unders b 

y B., an agent of reap., who told him day demanding payment :—Held: a 
B agaiiet thelt intexcate the, threat cf that govt. would look sharply after creditor haa @ perfect right to demand 
any kind was made. ©. returned to ‘hose in arrears for their land who immediate payment of the balance 
the polling place & continued to act, id, not vote for the supporters of dune on a running account, but if ho 
but, on reflection, about twelve S°Vt-:—Held: what ocourred was at does so for the “purpose of influencing 
o'clock he ceased to do so most a brufum fulmen, or an expression , vote he is guilty of the offence of 
canvassed the men at the. boarding of opinion.— Re NorTH ONTARIO ELEO- undue influence upon the elector.— 
house for the defeated candidate, for Won MoOASKILL v. PaXTON (1875), Bast KmRry Case (1910), 6 O'M. & H. 
whom some had promi vote H. E. C. 394.—CAN, §8.—IR. 
SS a cpa tare Bi ern ee pg Pere oe igen ree 
efore he left. resp. n & majo : 
Ww. Cc. was com 5 n ha 4 charged undue influence exercised 


» had said to C. was com- of 


ted to any voter, or that any 
voter was influen thereby :—Held; certain voters 
achargeofintimidationwasnotproved. judge as ha 


votes, & the electio 


were reported by the 
ving been guilty of corrupt 


by means of the Roman Catholic 
olergy, acting for & on behalf of the 
sittiow members, who both by addresses 
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that B. should in consideration thereof pay & 
bear the expenses of & attending the election of 
the said A. or some portion thereof:’’ averment 
of the payment of the expenses & return of B. 
In support of this allegation D. was called as a 
witness, & swore that he met B. in H. at the time 
of the election, & mentioned to him the terms of 
the rumoured agreement, & that 5B. replied, 
** Essentially that is so, but it does not contain all 
the conditions.’’ On the other hand, A. & B. swore 
that no such agreement had been entered into, & 
that A. had paid all his own expenses :—Held: (1) 
A. & B. were duly elected ; (2) there was no evidence 
of undue influence ; (3) the agreement alleged in 
the petition had not been entered into; (4) the 
petition was frivolous & vexatious.—HARWICH 
CASE (No. 2) (1866), 14 L. T. 383. 

746. Threat to take proceedings—On bill of 
sale—Canvasser a voter.|—Where a canvasser held 
a bill of sale upon the goods & effects of a voter, & 
promised to take no proceedings if he voted for 
S.:—Held: the evidence might be given de bene 
esse, to be accepted in the event of agency being 
proved.—CHELTENHAM CASE, DIGBY’s CasE (1866), 
14 L. T. 839, 841. 

747. Words used in a mob — Responsibility of 
candidate for.|—The use of words by some persons 
in a mob after the close of the polling, to the 
effect that if C. was not returned they would burn 
the exchange down, is not evidence of undue 
influence & intimidation to be attached to C. & 
his agents, but is evidence of the riotous disposition 
of the mob.—NotrincHam Town Case. STEPHEN- 
80N’S CASE (1866), 15 L. T. 62. 

48. Hired gangs—Inflammatory speeches by 
ee oor enee Town Case, No. 487, 
ante. 

749. Agent threatening violence.|—(1) There 
being a coalition between candidates, the agent of 
one becomes the agent of the other; & if a 
corrupt act is brought home to the one, both are 
unable to hold their seats. But personal corrup- 
tion must be proved against each individually : 
the proof personally against the one does not 
prove it personally against the other. 

(2) Doing or threatening violence to an elector 
to induce him to vote or refrain from voting, 
vitiates the election, although done by an agent 
only. If that is done which a man has a perfect 
right to do, but with a view to influence a vote, 
it is intimidation. £.g., if a landlord threatens to 
turn out, or does turn out a tenant for his vote, 
that is inflicting harm or loss within the statute. 

(3) An employer who dismisses his servant on 
account of his vote is also guilty of undue influence. 


from the altar during divine service 
& by other means, threatened loss & 
damage, & in other manners practised 
intimidation upon the electors who 
were members of the Roman Catholic 
ion, in order to induce them 
vote or to refrain from voting at 
the election. 

It was proved that a considerable 
amount of uence had been exercised 
by the priests in favour of the two 
resps., & that in several instances the 
mass had been suspended & the con- 
gregations had been addressed & 
exhorted to pubnort them :—Held : 
this influence not been more than 
might leritimatel 


& properly have as 
been exercised.—GAaLWaYyY (BoROUGA) 
Threats.J}—- The priest 

recommend, LONGFORD 
true line of 6.—IR. 


date should be 
& may if he t 
weigh 
terrors or su 
addresses. 
injury, or of 


or instance, 
municate, or 


other religious 


h-— 


may counsel, advise, 
entreat & point out the 


moral duty: & explain why one candi- 
referred to another, 

fit, throw the whole 
of his character into the scale ; 
but he may not appeal to the fears, or 
retitution of those he 
e must not 
hopes of reward here or hereafter, & 
he must not use threats of temporal 


unishment hereafter. He must not 


threa 
to withhold the sacra- 
ments, or to rag poeag tr part 


the vot for any particular candidate 
a a or as an offence involving to be act 

unishment here or hereafter. 

oes 80 with a view to influence a voter, 

or to affect an election, the law con- OD. was 

siders him guilty of undue 

CasE (1870), 2 


ELECTIONS. 


(4) Whether the withdrawal of custom from a 
tradesman, or a threat to withdraw it, amounts 
to undue influence is a question of degree. Semble: 
where the loss proposed to be inflicted in this way 
would seriously affect the saleable value of the 
goodwill of a business, it would be such a loss as is 
contemplated by the statute. 

The loss must be so serious that a judge could 
direct a jury in a criminal ct. that a person 
threatening to inflict or inflicting it was guilty of a 
misdemeanour. 

(5) A threat to exercise undue influence must be 
deliberately uttered with the intention to carry it 
into effect, & not in a moment of anger ; whilst the 
loss to be inflicted must not be too remote. 

(6) An act of treating under Corrupt Practices 
Prevention Act, 1854 (c. 102), s. 23, does not 
affect the election. If it comes within sect. 4 it 
will affect the election. But the candidate will 
be responsible if he is in any way accessory to 
the giving or providing of refreshment corruptly, 
4.e., with the view of influencing votes at the 
election then pending. The question whether the 
intention was to influence votes must depend upon 
the circumstances & the manner in which the 
refreshment was given, the time when it was done, 
& very much upon the nature of the entertainment. 

(7) There is no law which prohibits the giving 
of feasts to clectors after the election. The 
authority of a person requested to canvass, & so 
made an agent, ceases with the election; &, 
unless there is something to show continuing 
authority, that person could not, by giving a 
feast ten days after the election, upset the 
election. 

(8) The word “ corruptly ”’ [in sect. 4 Corrupt 
Practices Prevention Act, 1854 (c. 102)] governs 
the whole, & it means, with the object & intention 
of doing that thing which the statute intended to 
forbid. . . . It is essential also that the candidate 
should be mixed up in it... he need not do it 
with his own money, or by himself personally, if 
he shall be in any way accessory to the giving or 
providing. If the agent, for whom he is respon- 
sible, does it, that, as far as voiding the election 
goes, has the same effect as the candidate doing it 
(BLACKBURN, J.).— NORFOLK, NORTHERN DIVISION 
CASE, COLMAN v. WALPOLE & LACON (1869), 21 
L. T. 264; 1O0’M. & H. 236, 240. 


Annotations :—As to (1) Consd. Norwich Case (1871), 23 
L.T.701. Refd. Boston Case, Malcolm v. Parry (2nd Case) 
(1875), L. R. 10 CG. P 168. Ae to (4) d. Durham 

Case (1874), 2 OM. & H. 152. As to 

8) Consd. Louth Case (1880), 3 O’M. & H. 161. Refd. 

Carrickfergus Case (1880), 3 O’M. & H. 90. 


750. Threat to give up pew in church.|— 
NORTHALLERTON CASE, JOHNS v. Hurron, THOMP- 
son’s & STEVENSON’S CASE, No. 733, ante. 


k, —— ———.}~—CHARLEVOIX (Dom.) 
(1877),1 3. C. R. 145.—CAN, 


749 i, Agent threatening violence. }-— 
A crowd assembled outside a pollin 
booth, twenty additional police had 
to be sent for to cnable voters to get 
to the ballot, but sooner than run the 
risk of sary nine out of the cleven 
voters prac ly ran away. Three 
of the eleven swore that they were 
compelled by members of the crowd, 


hold out 


vantage, or of 


ten to excom- 


inclu an agent of resp., to go to 
to any the booths on the underta to vote 
{lity or denounce as illiterates, they not being illiterates. 


That throughout the day D. seemed 
as Jeader of a portion 
of the crowd whose action prevented 
voters from poln to the poll :—~Held : 
guilty of undue uence, & 

he exercised it ag an re of resp.: 
Hh aaa Cass (1910), 6 O'M. & H. 


If he 


influence.— 
OM. & H. 


t 
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751. Threat of deprivation— Of what it is 
pribery to promise.]—-WESTBURY OasE, LAVERTON 
v. Purers, HARROP’s OASE, No. 391, ante. 

752. Harsh treatment—Towards political adver- 
sary.]—Mere harsh conduct towards a political 
adversary is not intimidation within the statute.— 
WESTBURY OASE, EYERS’ CASE (1869), as reported 


in 20 L. T. 16. 
Annotations :—Mentd. Blackburn Case 1869), 20 L. T. 823 ; 


h Norfolk Case (1869), 1 O’M. - 236; Norwich 
ahs Stevens v. Tillett (r8t0), L. R. 6 CG. P. 147; North 


Durham Caso (1874), 2 O'M. & H. 152; Taunton Case 
(1874), 2 O'M. , H. 66 


758. ——- By workmen against fellow work- 
men—For political purposes—Connivance of em- 
ployers.}— BLACKBURN CASE, PoTTER & FEILDEN 
v. HoRNBY & FEWDEN, No. 365, ante. 

7154. Setting up vigilance committee—To detect 
bribery on other side.J—Srarrorp (BOROUGH) 
CASE, CHAWNER v. MELLER, No. 591, anle. 

755. Watching voters at polling station— 
Checking names—Speaking to voters.]|—-LICHFIELD 
CASE (1880), 3 O'M. & H. 136. 

Annotations :—Refd. Stepney Case (1886), 2 T. L. R. 559; 
Dorsetshire Eastern Division Case (1910), 6 O'M. & H. 22. 
Mentd. Sundwich Case (1880), 3 O’M. & H.158. 

756. .|—DORSETSHIRE EASTERN DIVISION 
Casze, LAMBERT & BOND v. GUEST, No. 310, ante. 

757. Landlord & tenant— Promise to settle 
dispute between.|—WAREHAM CASE, BAKER’s 
CASE (1827), Wolf. & D. 85, 92; 29 L. T. O. S. 
316, 347. 

758. Eviction of tenant.) — NorroLk, 
NORTHERN DIVISION CASE, COLMAN v. WALPOLE 
& Lacon, No. 749, ante. 

59. ——- ——— By land agent of candidate— 
Notice of eviction after election.]|—TamMwonrtit 
CAsE, Hitn & WALTON v. PEEL & BULWER, No. 
385, anie. 

760. ——~ ——— Whether operative as threat 
at subsequent election.|—(1) T'o constitute an agent 
whose acts will affect the candidate, it is not 
sufficient that the alleged agent was on the com- 
mittee of the candidate ; & where he does acts 
inconsistent with the intentions & determination 
expressed by the candidate in communications 
with the clectors, the inference is that the acts 
were not authorised by the candidate, & he there- 
fore is not responsible for them. 

(2) A candidate is not bound to refrain from 

ng a particular thing from a Jegitimate motive 

cause he may be also actuated by a motive 
which, if it stood alone, would be illegitimate. 

(3) Where, therefore, a candidate, on the 
occasion of a flood which affected a number of 
poor cottagers, gave coals & food to voters & non- 
voters among them, although he declined to say 
at the hearing of a petition against him, that when 
he made the gifts he had not in view the election 
for the borough :—Held: such practices were not 
corrupt. 

(4) A candidate evicted tenants for having 
voted against him at one election :—Held: not to 
amount to undue influence so as to affect a subse- 
quent election. Secus: if a threat to evict made 
at one election were alive, so as to be likely to 
operate at the time of a subsequent election. 

(5) If it can be shown that a voter voted under 
the influence of a threat, it matters not when such 
threat was made.—WINDsOR CaSE, HERBERT v. 
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Ganpinur (1874), 81 L. T. 183; 2 OM. & H. 


Annotations :—As to (3) Consd. Salisb Case (1883), 4 
O’M. & H. 21; Towor Hamlets, St. George’s Division 
J . ton-upon-Hull, 


Case (1895), 5 OM. & H. 

Division Case (1911), 6 O’M. & H. 372; Notting- 

ham (Borough) Eastern Division Case (1911), 6 O'M. & H. 
( 


292. Refd. Boston Case (874), 2 eis & H.161; Carrick- 


fergus Case (1880), 3 O’M. . 90. Gencrally, Mentd. 
Barnstaple Case (1874), 2 O'M. & H. 103. 
761. Letting premises—Condition attached 
as to voting—Premises let twelve years before 
election.|—-I confess that if this had been a recent 
letting, & that if it had been a condition that the 
tenant should vote as the landlord dictated, & 
then the landlord’s agent, in the presence of the 
sitting member, had referred to the condition 
when canvassing the tenant, I should have been 
very slow indeed to decide that that might not be 
a case of undue influence. But I must take all 
the circumstances together. Twelve years ago 
C. let this house to G. as a monthly tenant at 
ls. 6d. a week. It is evident (& I cannot shut 
this out of my mind) that it was an advantage 
to G. to have the house; he said he had been 
waiting three years for the opportunity of getting 
the house, & therefore he got something which he 
desired to have. Could I have come to the con- 
clusion that there was any semblance of a threat 
in [the reference by the landlord’s agent to the 
condition] in the presence of resp. I should cer- 
tainly have held that it was undue influence suffi- 
cient to unseat resp. (MELLOR, J.).—PETERSFIELD 
CASE, GooLp’s CASE (1874), 2 OM. & H. 94. 
Annotation :—-Mentd. Dovor v. Prosser, [1904] 1 K. B. 84. 
762. Notice to quit—Tenants belonging to 
both parties.|—-DORSETSHIRE, EASTERN DIVISION 
CASE, LAMBERT & BOND v. GuEsT (1910), 6 O’M. 
& Li. 22. 
aurolalon :—Mentd. Oxford (Borough) Case (1924), 7 O'M. 


763. Single act of intimidation.}—WESTBURY 
CASE, LAVERTON v. PHTpps, HarRop’s Case, No. 


391, ante. 
General intimidation.]—See Sect. 8, sub-sect. 1, 


ante. 
Undue influence by bribery.]—-See Sect. 9, sub- 


sect. 1, A., ante. 








D. Personation. 


See Corrupt Practices Act, 1883, s. 3, Sched. ITT., 
Part III.; Ballot Act, 1872 (c. 33), s. 24. 

764. Nature of offence.]—(1) Doubtful whether 
ballot papers used at municipal elections may be 
inspected on the trial of a petition relating to a 
parliamentary election. 

(2) With the Ballot Act & secret voting, it 
becomes a very dangerous offence if any one goes 
to vote & contrives to get a vote registered in the 
name of another person when he has no right to 
vote, for unless the vote of a personator is objected 
to, there is no machinery provided for enabling 
the ct. to examine upon which side that vote was 
given in order to strike it off. If it is once 
brought home, & it is shown that a particular 
man did not vote, but another person personated 
him the vote given by that other person becomes 
invalid, & there is a provision for inspecting 
that vote & striking that vote off on a scrutiny 


ee re 





PART VI. SECT. 9, SUB-SECT. 1.—D. , further proof of the existence of the | (1905), 11 0. L. R. 242; 6 O. W. R. 
A Reeey hd corrupt intention.] | clector are een cerence, ore 104.—CAN. : 
2 MIHLONE (BOROUGH) CasE (1880), | NAMES On one ay ’ distinct from double 
30M. 8H. o7.—In. eS» | (1863), 1 W. & W. 207.—AU8. voltng. iin, Legislature Act,,, 1908, 
m. Fictitious person— Name on n. Acquittal on charge o sona- | 8. 218, which provides ** every 
roll.}—~-The crime of personation might tion’ Subsequent indictment bf pertury person commits the offence of persona- 
be committed although there is no | —Jdentity—Res judicata.}—R. v. QUINN ion who at any election applies for a 
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Sect. 9.—-Corrupt and illegal practices: Sub-sect. 1, 
D., E. & es sub-sect. 2, A. & B. (a) & (b).] 


(BLACKBURN, J.).—GLOUCESTER (BOROUGH) CASE, 

GuisE v. Warr (1878), 2 O'M. & H. 59. 

A As to (3) . Tower Hamlets, Stepney 
Division Case (1886), 4 O'M. & H. 34. 
765. Effect of offence— Vote struck off.) — 

GLOUCESTER (BOROUGH) OASH, GUISE v. WAIT, 


No. 764, ante. 
766. -]—I am satisfied that the wit- 
ness who is on the register has not voted. Some- 


one therefore must have voted in his name & the 








NaoroJI, Dsss’s Oase (1892), 4 O'M. & H. 171, 


175. 
Annotations :—~Mentd. Exeter Case (1911), 6 O'M. & H. 228; 

West Bromwich Case (1911), 6 O'M. & H. 256. 

767. Necessity for corrupt intention — Attempt 
to procure impersonation—By agent.|—CovENTRY 
CAsE, BERRY v. Eaton & Hit, No. 708, ante. 

—_— ——.]—-GLOUCESTER (BOROUGH) 
CASE, GUISE v. Walt, WILLIAMS’ OASE (1873), 2 
O’M. & H. 59, 62. 

Annotatton :—Consd. Tower Hamlets, Stepney Division Case 

(1886), 4 O'M. & H. 34. 

769. —— —— .]—GLOUCESTER (BOROUGH) 
Cask, GuIsE v. Wart, GAGE’S OASE (1873), 2 


O'M. & H. 59, 63. 

Annotation -—Reid. Tower Hamlets, Stepney Division Case 
(1886), 4 O'M. & H. 34. 
770. ——— Personation by voter.|— GLOUCESTER 


(BoROUGH) CASE, Guise v. Wart (1873), 2 O'M. & 


Annotation :—Reid. Tower Hamlets, Stepney Division Case 
(1886), 4 O'M. & H. 84. 


71. —— -]—(1) B. having voted in the 
S. Division & then in W. :—Held: the first vote 
was good & the second did not, unless given with a 
corrupt intention, involve the offence of persona- 











n. 

(2) Where a voter’s name is wrongly placed 
upon the register for two divisions of the same 
borough, he is entitled to elect in which he will 
vote.—TowER HamixEts, STEPNEY DIVISION CASE, 
ISAACSON v. DURANT, BLITz’s CASE (1886), 54 L. T. 
684; 2 T. L. R. 559, 563; sub nom. TOWER 
HAMLETS, STEPNEY DIVISION CASE, ISAACSON v. 
DURANT, O’CALLAGHAN’S CASE, 4 O'M. & H. 34, 43. 
Annotations :—As to (1) Refd. Finsbury Central Division 
a ’g Case (1893), 4 O'M. & H.171. Gene- 
rally, entd. Re Southampton School Board Case, Phillips 
& organ vw. Goff (1886), 3 T. L. R. 900; York (County) 
East , Buckrose Division Case (is8e), 40M. & 
H. 110; tenham Case (1911), 6 OM. & H. 194; 
Exeter Case (1911), 6 OM. & H. 233. 

772. Voter voting after personation.|— York 
(CouNnTYy), East RipInG, Buckrosp DIvIsION 
aCe v. McARTHUR (1886), 4 O'M. & H. 

nnotation :-— Coo i 0] 908), 

notation =—-Mentd. per v. Ogden, Oldham Case (1908) 


778. Assumed name—Application for ballot 


voting-paper in the name of some otber 


actices.}-—-STRATFORD CASK, [1920 
fy. Z. L. Rae NE ( j 


ELECTIONS. 


paper—Assumed name on register.J—If at a 
parliamentary election a man applies to the pre- 
siding officer for a ballot paper in a name other 
than his name of origin, or in the name by which 
he is generally known, but in a name which appears 
on the register of voters, & which was inserted 
therein by the overseers in the belief that it was 
the name of the appct., & for the puree of putting 
him on the register, he is entitled to vote, & is not 
a@ person who “ applies for a ballot paper in the 
name of some other person, whether that name be 
that of a person living, or dead, or of a fictitious 
person,”’ so as to be guilty of the offence of per- 
sonation within the Parliamentary & Municipal 
Elections Act, 1872 (c. 33), s. 24, or Corrupt 
Gia tae Act, 1883.—R. v. Fox (1887), 16 Cox, 


E.. False Statutory Declaration. 

See Corrupt Practices Act, 1883, s. 33 (7); 
Perjury Act, 1911 (c. 6), ss. 5, 17, sched. 

774 By agent—In return of election expenses.] 
— NORTHUMBERLAND, BERWICK - UPON - TWEED 
DIVISION CASE (1923), 7 O’M. & H. 1. 
ao 4 pont. Oxford (Borough) Case (1924), 7 


F. Incurring of Expenses by Person Other than 
Election Agent. 
See now Representation Act, 1918, s. 34, & 
further, Sect. 9, sub-sect. 2, B. (7), post. 


SUB-SECT. 2.—ILLEGAL PRACTICES. 
A. In General. 

See Corrupt Practices Act, 1883; Representa- 
tion Act, 1918, s. 22. 

775. Distinguished from corrupt practices.}— 
BARROW-IN-FURNESS CASE, SCHNEIDER v. DUNCAN, 
No. 326, ante. 

776. By an agent— Agency to be clearly 
established.]|—SWANSEA CASE (1909), Halsbury’s 
Laws of England, Vol. XII., pp. 271, n. & 341, n. 


B. What amounts to. 
(a) Payment of Voters’ Travelling Expenses and 
Hiring Conveyances. 
mary Corrupt Practices Act, 1883, s. 7 (1) (a) (b); 
) 

4177. General ari ee (1) Whoever pays any 
sum, however small, for the conveyance of a voter 
to the poll, or from the poll, will thereby avoid & 
destroy the very election which he wants to for- 
ward. The only exception is if the election in 
other respects is proved to have been absolutely 
faultless; & if a ct., like this ct., comes to the 
conclusion tbat a particular offence was ‘of a 
trivial, unimportant, & limited character,” it has 
power to relieve (WRIGHT, J.). 








& person was active generally in pro- 
ofa candidate». 


person, ving or dead, or of a fictitious moting the election 
person, or who, having voted once at . Meaning of “ & pro- | Hed: was an ‘ il) ractice ” 
any such eleotion, ap at | pAtbited acts f. reference elections— thin et ht Practioes Prevention 
the same election for a voting-paper | 34 Vict. c. 3, 8. 3 (O).}-The words | Act, 1881. which rendered the election 
in his own name,” the two uses | “illegal & prohibited acts in reference void. —Taz AROHA Case (1891), 1 
Hpac ose prey of A | to elections, ” used in above sect. mean | N. ZL. R, 28.—N.Z. 

pense acts connection ’ 
who after v once at an election | or to affect, orth erence to elections, | PART VI. SECT. 9, SUB-SECT. 2,— 
in not all acta which are ill pro- B. (a). 


at the same election for a vo “pa 
in his own name does i aa Be ed 


eg 
hibited under the election law.— BROoK- 


vr. Voter's travelling Spee 
FITZAIMMONS | q corru practice. } cin he sBayient 
th 


VILLE Casm, FLINT 0. 
an offence under the second clause | (1871), H. E. O. 139.—OAN. ef a voter’s e 
of the section-—R. 9, RAGLAN, [1919] | " q. Paid election clerk — Acttvely | poll ia illegal as such, & a corrupt 
, : -—-N.Z. promoting election of a }— | practice, even though the payment 
tak ne en Sotion ge ~s 60 Pin bri Re gy ee Gane Rsoeee 
PART VI. SECT. 9, SUB-SECT. 2.—A. | Sinsel? in faith to the work of | HUNTER v. LAUDER (1871), He EO 
7781. Distinguished from corrupt | clerk to s* committee. Where such | 59,—OAN. Reeser nae 


Part VI.—PARLIAMENTARY ELECTION. 


(2) If a candidate will go about the high places 
of a town in view of everybody, & having behind 
him not an orderly procession in the progress of 
which a good deal of drinking took place, the 
persons joining in which stopped from time to 
time to have beer at public-houses, he cannot 
complain if it is said of him that what he has 
tolerated, & what he has allowed to follow him, 
was of a nature calculated to excite & provoke to 
treating to some extent & to illegal practices to 
some extent, & that if he makes himself a party 
to that he has not done all that lay in his power to 
prevent them (WRIGHT, J.). 

(3) I regret that an election should be set aside 
on account of an act which I am prepared to 
certify was ‘“‘ of a trivial character.” . . . Wehave 
no power to relieve against an illegal act which is 
‘of a trivial, unimportant & limited character,”’ 
unless we can affirmatively find that “ all reason- 
able means for preventing the commission of 
corrupt & illegal practices were taken,’’ & I find 
myself in this case unable to pronounce such an 
affirmative finding (Brucg, J.). 

(4) With regard to costs petitioners have failed 
on all points, except that of the railway fare; they 
were justified in petitioning in respect of that; & 
they must have some costs in respect of it. The 
taxing officer must give them such reasonable 
part of the general costs as he thinks fairly attribut- 
able to that issue & the costs of the evidence on it. 
Petitioners must pay to resps. the remainder of 
the general costs of the petition & the costs of all 
the other issues. Tetitioners will get not the 
whole of the general costs of the petition, because 
the length of it & the expense of it are out of all 
proportion to what resps. ought really to bear ; 
but they will get whatever the taxing master 
thinks would have been a reasonable amount for 
the petition to have cost if it had been confined 
to that, &, of course, the evidence of the witnesses 
in connection with it (WRIGHT, J.). 

(5) In the case of a voter receiving payment, 
for the purpose of promoting or procuring the 
election of a candidate, on account of the convey- 
ance of electors to or from the poll, no offence is 
committed by him unless he knows same to be in 
contravention of the Act (Corrupt Practices Act, 
1883]; but in the case of the person making 
such payment he is equally guilty of an illegal 
practice whether he knows or not that he is acting 
in contravention of the Statute (WRIGHT, J.). 

(6) We can only say that a man acted inadver- 
tently either when he did not know what he was 
doing or when he did not know that he was acting 
illegally (BRucE, J.).—SOUTHAMPTON CASB, AUSTIN 
& ROWLAND v. CHAMBERLAYNE & SIMEON (1895), 
5 O.M. & H. 17. 

Annotalions :—<As to st) d. St. Martin’s Case (1899), 63 
J. P. Jo. 505. Refd. West Bromwich Case (1911), 8 
O'M. & H. 256. As to (6) Beld. Nichol v. Fearby, Nichol 
v. Robinson, [1923] 1 K. B. 480. 

778. Voter's travelling expenses—Paid by candl- 
date.|—BAYNTUN v. CATTLE, No. 973, post. 

778. ——— Payment bona fide.] —OamBripaE 
(BoRouGH) OasE, ADAIR v. STEUART, HARRISON'S 
Oash (1857), Wolf. & D. 42; 30 L. T. O. S. 106. 


Annotations :—Refd. Penryn Case (1869), 1 O’M. & H. 127; 
amworth Case (1869), 1 O'M. cH. 78 Meuté. Coventry 

. O’M. & H. 97; Northallerton oo (1869), 

L. T. 113; Oldbam Caso ow l Oe H. 151; 
Ryder v. Hamilton (1869), L. R. 4 O. P. 55 ; Taylor v. 
ie Mary Abbotts, Kensington Overseors (1870), 19 W. R. 


780. —— By agent—False pretences by 
voter.]|—H., a voter, obtained payment of a sum 
on the false pretence that he had come from & 
great distance to vote for the sitting member :— 

eld; his vote must be struck out, though the 
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sum was paid bond fide by the agent of the sitting 
member.—CAMBRIDGE (BOROUGH) OASE, ADAIR v. 
STEUART, Harspy’s OasE (1857), Wolf. & D. 42; 
a seria O. S. ie ieaaia 
“Famwortt Case dp 69), 10M. a 14. 
OCaao (1869), 1 O'M. & H. 97; N 
91 L. T. 118; O 6 : : 
Ryder v. Hamilton (1869), L. R. 4 0. P. 559; Taylor v. 
ae ry Abbotts, Kensington Overseors (1870), 19 W. R. 


781. —— Trivial sum.|—SouTHAMP- 
TON CASE, AUSTIN & ROWLAND v. CHAMBERLAYNE 
& SmmHon, No. 777, ante. 

When a corrupt practice.|—Sece Sub-sect. 
1, A. (a) v., ante. 

782. Hiring sconveyances—When an illegal 
practice—By candidate or agent.|——MANCHESTER, 
EASTERN DIVISION OASH, MUNRO v. BALFOUR 
(1892), 4 OPM. & H. 120; Day, 153. 

788. ——— Payment for accommodation of 
vehicles.] — STAFFORD (COUNTY), LICHFIELD 
DIvIsIon CASE, WOLSELEY, LEVETT, ALKIN & 
SHAW v. FuLForD, No. 587, ante. 

784. Payment for stabling & baiting 
horses.|—STAFFORD (COUNTY), LICHFIELD DIVvI- 
SION CASH, WOLSELEY, LEVETT, ALKIN & SHAW 
vw. FULFORD, No. 587, ante. 

785. Special train fo convey horses & 
conveyances—To polling station for use there— 
No payment made in return for expense & services.] 
—HARTLEPOOLS CASE, No. 329, ante. 

—— An illegal hiring.|—See Sub-scct. 5, post. 


(b) False Statements. 


See Oorrupt & Illegal Practices Prevention Act, 
1895 (c. 40), ss. 1-4. 

786. Allegation that candidate backed certain 
bill.)—-ANON. (1897), cited in Jelf’s Corrupt & 
Illegal Practices Prevention Acts, p. 215. 

787. Must relate to candidate’s personal char- 
acter or conduct.|—BAYLEY v. EDMUNDS, BYRON 


& MARSHALL (1895). 11 T. L. R. 537, C. A. 
Annotation :—Consd. Ellis v. National Union of Conservative 
a oe ee Ta Assocns., Middleton & Southall (1900), 
0. oO. s 


788. Not merely to public acts or conduct. 
—(1) I think this room [forming part of license 
premises & used as a committee-room] is well 
within the proviso to Corrupt Practices Act, 1883, 
s. 20. It is a part of licensed premises ordinarily 
let for the purpose of holding public meetings, & 
it has no direct communication with any part of 
the premises on which liquor is sold (DARLING, J.). 

(2) I think the matter [election address not bear- 
ing printer’s name] is absolutely trivial. The 
address bears the stamp of the London Stereo- 
scopic Co. Even if it amounts to a technical 
breach of the Statute (Corrupt Practices Act, 
1883], it is a matter in which we would certainly 
give relief (DARLING, J.). 

(3) The sect. (Corrupt Practices Act, 1883, s. 18] 
was aimed at documents which were anonymous 
or of doubtful authority, so that the printer might 
be asked who had authorised him to issue such a 
document. This was an election address signed 
by resp., & it did not come within the sect. at all 
(CHANNELL, J.). ; 

(4) As to the matter of the Liberal-Unionist tea, 
if those were expenses incurred ‘‘ on account of or 
inrespect of the conduct or management of” the 
election, then an offence was committed, because 
they were not paid by or through any agent of 
resp., but I do not think that those expenses were 
incurred in respect of the conduct or management 
of the election. I am satisfied that this assocn. 
was an independent assocn., that it had meant to 
have that tea party some considerable time before, 

H 2 
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Sect. 9.—Corrupt and illegal practices: Sub-sect. 2, 
B. (6), (c), (d), (e) & (f).] 

that it did not arrange it on that date in order to 
assist in the conduct or management of resp.’s 
election at all, that resp. had nothing to do with 
the getting of it up, that he did not contribute in 
any shape or form to the expenses, he simply 
came there to what was a party held by other 
people, not a party having to do with the conduct 
or management of his election, but something got 
up by them for their own purposes, & that being 
there, he did make the few remarks which have 
been repeated to us. In those circumstances it 
seems to me that resp. is in no way guilty of an 
offence under that sect. of this Act (Corrupt 
Practices Act, 1883, s. 18] (DARLING, J.). 

(5) What the Act [Corrupt & Illegal Practices 
Prevention Act, 1895 (c. 40)] forbids is this: You 
must not make or publish any false statement of 
fact in relation to the personal character or con- 
duct of a candidate; if you do, it is an illegal 
practice. It is not an offence to say something 
which may be severe about another person, nor 
which may be unjustifiable, nor which may be 
derogatory, unless it amounts to a false statement 
of fact in relation to the personal character or 
conduct of such candidate; there is a great 
distinction to be drawn between a false statement 
of fact, which affects the personal character or 
conduct of the candidate, & a false statement of 
fact which deals with the political position or 
reputation or action of the candidate. If that 
were not kept in mind this statute would simply 
have prohibited at election times all sorts of 
criticism which was not strictly truc, relating to 
the political behaviour & opinions of the candidate. 
That is why it carefully provides that the false 
statement, in order to be an illegal practice, must 
relate to the personal character & personal con- 
duct (DARLING, J.).—-CUMBERLAND, COCKERMOUTH 
DIVISION CASE, ARMSTRONG, JBROOKSBANK, 
BROWN, BECK, COOPER & HENDERSON v. RANDLES 
(1901), 5 OM. & If. 155. 

Annotations :—As to (1) Refd. Oxford (Borough) Case 

(1924), 7 OM. & H. 49. Ase (3) Refd. Oxford (Borou 


h 
Case (1924), 7 O'M. & H. enerally, Menta. Harti - 
pools Caso (1910), 6 O’M. & H. 1. 


789. ———_  ———.] —SHEFFIELD, ATTERCLIFFE 
DIVISION CASE, WILSON v. LANGLEY (1906), 5 
O'M. & H. 218. 

780. ——— Must be false statements of facts.|— 
If it be a false statement of fact, & it be in relation 
to the election & to the personal character & 
conduct of the candidate, this ct. has nothing 
whatever to do with the question which arises in 
cases of libel as to whether there was malice. Any 
false statement, whether charging dishonesty or 
merely bringing a man into contempt, if it affects, 
or is calculated to affect, the election, comes 
within this Act [58 & 59 Vict. c. 50].—SUNDERLAND 
CasE, STOREY v. DOXFORD (1896), 5 O'M. & H. 53. 
Annotation :—Refd. Shefficld, Attorcliffe Division Case 

(1906), 5 O'M. & H. 218. 

791. -]}—Corrupt & Illegal Practices 
Prevention Act, 1895 (c. 40), was passed for a 
special purpose. Inasmuch as it is a statute 
extending the power of the ct. to restrain certain 
defamatory statements, it is necessary to look at 
the Act carefully. The language of the statute is 
‘* false statement of fact,” & that language must 
be used in contrast to a false statement of opinion. 
The language is not merely a “‘ false statement,’’ 
but a false ‘‘ statement of fact.’” Secondly, the 
statement must be in relation to the personal 
character or conduct of the candidate. It must, 
therefore, be a false statement of fact bearing on 








ELECTIONS. 


a candidate’s character or conduct (BuckKLEY, J.). 

—ELLIS v. NATIONAL UNION OF CONSERVATIVE 

& CONSTITUTIONAL ASSOCNS., MIDDLETON & 

SOUTHALL (1900), 44 Sol. Jo. 750. 

792. -——- -——.]—-CUMBERLAND, COCKER- 
MOUTH DIVISION CASE, ARMSTRONG, BROOKSBANK, 
Brown, BECK, COOPER & HENDERSON v. RANDLES, 
No. 788, ante. 

793. Statement having no influence in result— 
Disclaimer by candidate.|—-TOowER HAMLETS, ST. 
GEORGE’s DIVISION CASH, BENN v. MARKS (1896), 
5 O'M. & H. 89, 101. 

Annotations :—Mentd. Kin n-upon-Hull Central Division 
Case (1911), 6 O'M. & H. 372; Nottingham (Borough) 
East Division Case (1911), 6 O'M. & H. 292 ; Northumber- 

land, Porwiomupon:hweed Division Case (1923), 7 O'M. 


794. Statement not in fact discreditable— Made 
with intention of being so.J—SILVER v. BENN 
(1896), 12 T. L. R. 199, D.C. 

795. Reasonable ground for belief—No defence.] 
—MONMOUTH (BOROUGHS) CASE, EMBREY & 
SWEETING v. HARRIS (1901), 5 O'M. & H. 166. 
Annotations 9 coned. Sheffield, Attercliffe Division Case 


1906), 5 O'M. - 218. Mentd. Cheltenham Casco 
SESE 6 OM. & H. 194. 


(c) Advertisements, Hoardings, etc. 


See Corrupt Practices Act, 1883, s. 7 (2), (3). 
796. Payment for exhibiting placards—To in- 
fluence votes—Not merely payment for exhibition.] 

—For me to decide that resp. is incapable of being 

elected by rcason of these boards, I must be 

satisfied that when these boards were issued there 
was in the mind of resp.’s agents the intention 
that the pay with regard to them was to be, 
not for the purpose of compensating the persons 
for exhibiting them, but to be a benefit given to 
those persons in order to induce their votes 

(MARTIN, B.).—WESTMINSTER CASE (1869), 20 

L. T. 248; 1 O’M. & H. 89. 

Annotations :—Refd. Youghal Case (1869), 21 L. T. 306; 
Se ie Chee (SEO aL Eo iat Weakly Os 
(1880), 3 O'M. & H. 78. iver eres, gee 
197. Payment criterion of illegality.) — 

PONTEFRACT CASE, SHAW v. RECKITT (1893), 4 

O’M. & H. 200; Day, 125. 

Annotations :—Refd. Tower Hamlets, St. George’s Division 


Case (1896), 5 O’M. & H. 89. Mentd. Oxford (Borough) 
Case (1924), 7 O'M. & H. 49. 


798. ———- Contract with professional bill 
posters—Similar contract possible with opposing 
party.|—1 think this was a contract under which 
the man was a contractor as distinguished from 
an agent or servant. The distinction is quite a 
fine one when the contract contemplates, at any 
rate, the probability of some personal service 
being done under it; of course, it then becomes 
rather a fine question, but I think the test laid 
down is an extremely good one. Would it have 
been a breach of contract if the same thing had 
been done by this man for the other side? If he 
was a servant or an agent it clearly would; it 
would have been a clear breach of his duty. I see 
no reason why he should not have gone & made 
precisely the same bargain with the other side, & 
posted the bills of the other side at the same time 
(CHANNELL, J.).—EXETER CASE, DUKE »v. ST. 
ie Casp (1911), 6 O'M. & H. 


Annotation :—Mentd. West Bromwi 
OM, & H. 256. omwich Case (1911), 6 


(d) Marks of Distinction. 
See Corrupt Practices Act, 1883, ss. 16, 21 (2), 28. 
799. No one deceived by distribution.)—(1) The 
Public Prosecutor is not entitled to ter a 
general crogss-examination, without definite object, 





Part VI.—PARLIAMENTARY ELECTION. 
to every witness called in the course of the hearing | 


ofa petition. | ; 

(2) A scrutiny is to be taken before the recrimi- 
natory case. ; 

(3) The documents which the men were em- 
ployed to put into the hands of voters cannot 
properly be held to be either an “ advertisement,”’ 


or an ‘ address,’”’ or a ‘notice’ within the 
schedule. The most appropriate description of it 
would be ‘‘a canvassing handbill.”’ But even 


assuming that these handbills could be held to be 
addresses or notices within the schedule, I do not 
think that the men in question were men who were 
in any true sense of the words men employed to 
‘‘ distribute addresses or notices’’ within the 
schedule (DENMAN, J.). 

(4) The election agent who personally employed 
the men for the purpose [distributing the handbills] 
has been guilty of an illegal employment & of an 
illegal payment in the employment & payment of 
the lightermen for such services, & in strictness, 
by the joint effect of [Corrupt Practices Act, 
1883], ss. 21 (2) & 11 (b), petitioner would be liable 
to the consequences of this illegal practice, & there- 
fore incapable of being elected for the borough 
during the present Parliament. I am, however, of 
opinion that as regards petitioner & his election 
agent there is sufficient evidence before us to 
authorise us to hold that the case comes within 
sect. 23 of the Act, & that we shall be justified in 
holding that the illegal conduct here arose from 
inadvertence & not from want of good faith within 
sect. 23 (b) of the Act (DENMAN, J.). 


(65) I am unable to hold that the distribution 
of these yellow cards, in the absence of any evi- 
dence that any one was in fact deceived by them, 
was an act, however objectionable & discreditable 
to the party who circulated them, which deprives 
petitioner of a right to sit for the division in case 
any vacancy should occur during the present 
Parliament (DENMAN, J.). 

(6) This being a question of law requiring 
further consideration by the Q. B. Div. of the High 
Ct. within sect. 12 of Election Act, 1868, we 
reserved that question by stating a case for the 
opinion of that ct. as to the right of such persons 
to vote, & postponed the granting of our cettifi- 
cate until that ct. should have determined such 
question, upon which would turn our decision as 
to the validity or invalidity of resp.’s election 
(DENMAN, J.). 

(7) We do feel that if recounts are to be de- 
manded, it would be far more satisfactory that 
they should take place at an early stage of the 
case ; but we do not here think it fair to preclude 
G., for the matter was undoubtedly mentioned 
early in the case. It is the first ground of objec- 
tion in resp.’s particulars, & there, certainly, the 
language used was calculated to prevent him from 
then & there insisting upon it, & from making 
the application which it would be open to him at 
any time to make. Therefore I do not think the 
delay is fatal in this case, though in other cases it 
might be a ground for refusing the application if 
any unreasonable delay took place in making it. 
The demand for a recount is a matter within the 
jurisdiction of the ct. to consider upon reasonable 
grounds, & a recount can take place by the ct. 
itself directing its own officers to act with it in 
making the recount (DENMAN, J.).—TOWER 
HAMLETS, STEPpNEY DIVISION CASE, ISAACSON v. 
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DURANT (1886), 54 L. T. 684; 2 T. L. R. 559; 

4O’'M. & H. 84. 

Annotations :—As to (1) Folld. York (County) East Riding, 
Buckrose Division Case (1886), 4 O’M & H.110. As to (4) 
Refd. Cheltenham Case (1911), 6 O’M. & H. 194. Generally, 
Mentd. He Southampton School Board Election Petition, 
Phillips & Morgan v. Goff (1886), 2 T. L. R. 900; Finsbury 
Central Division Case act 40°'M. & H. 171; Exeter 
Case (1911), 6 O'M. & H. 228. 

800. Provided by candidate—-Hat cards.}] — 
WALSALL CasE, HATELEY, Moss & MASON v. 
JAMES, No. 307, ante. 

801. Photographs — Banners.] —- TOWER 
HAMLETS, ST. GEORGE’S DIVISION CASE, BENN v. 
MARKS (1896), 5 O’M. & Il. 89, 107. 

Annotations :—Refd. eine pton upon dul Central Division 
Case (1911), 6 O'M. & H. 372. Mentd. Nottingham 
(Borough) Kast Division Case (1911). 6 O'M. & H. 292; 
Northumberland Berwick-upon-Tweed Division Caso 
Sate; Loe H. 1; Oxford (Borough) Case (1924), 





802. Provided by election agent—Banners.|— 
(1) The canvas advertisements [broad strips of 
canvas, with the words ‘“‘ Isaacson for Stepney ”’ 
upon them, & paid for by resp.’s election agent] 
are banners & nothing else (CAVE, J.). 

It is perfectly plain, with regard to many of 
these banners, that they were used as marks of 
distinction, &, when banners are so used, 1 do not 
doubt but that they come within the sect. [Corrupt 
Practices Prevention Act, 1854 (c. 102), 8s. 7] & 
that any payment for them is illegal (VAUGHAN 
WILLIAMS, J.). 

(2) There were illegal practices at the election. 
The question arises whether the ct. ought to give 
relief to those who were guilty of them, under 
sect. 23 [Corrupt Practices Act, 1883], & to declare 
them exempted out of the Act, &, consequently, 
not illegal at this election. ... The question 
depends upon whether the things were- done in- 
advertently & bond fide. Now, as to the inadvert- 
ence, it may be either that the party was not 
aware of what was done, or that he did not know 
that it was wrong. ... Now, as to the payments 
for the banners. The clection agent might fairly 
say that the payments were inadvertent in the 
sense that he did not know that they were wrong. 
Then, as to their having been made bond fide, it is 
very material to consider what was the character 
of the election in other respects, whether it was 
in other respects pure, so as to show that there 
was a bond fide desire to avoid illegal practices 
(CAVE, J.). 

(3) There is in ct. £1,000, which is available for 
the payment of costs. There is no practical 
liability beyond that amount upon the part of 
petitioners, who confess that they are not in a 
position to defray anything (CAVE, J.).—-STEPNEY 
CASE, RUSHMERE v. ISAACSUN (1892), Day, 116; 
4 O'M. & LU. 1783 previous proceedings, [1893] 
1Q. B. 118, D. C. 

‘Annotations :—As to (1) Consd. Tower Hamlets, St. George’s 

Division Case (1896), 5 O'M. & H. 89, As to (2) Refd. 

West Bromwich Case (1911), 6 O’M. & H. 256; Ker p. 


Caine (1922), 39 T. L. 2. 100; Nichol v. Kearby, Nichol 
v. Robinson, [1923] 1 K. B. 480. 


(ce) Disturbance of Public Meetings. 
See Public Meeting Act, 1908 (c. 66), s. 1. 
803. Street meeting — Whether lawful public 
meeting—Within Public Meeting Act, 1908 (c. 66), 
s. 1.) LEAMINGTON CASE (1909), 44 L. Jo. 662. 


(f) Absence of Printer’s Impress. 


See Corrupt Practices Act, 1883, s. 18. 
804. General rule.] —CUMBERLAND, UOCKER 


me er ee eel 
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Sect. 9.—Corrupt and illegal practices: Sub-sect. 2, 
B. (f) & (g) 3 sub-sects. 8,4,5&6. Sect. 10: 
Sub-sect. 1.] 


MOUTH DIVISION CASE, ARMSTRONG, BROOKSBANK, 
Brown, BrecK, COOPER & HENDERSON v. RANDLES, 


No. 788, ante. 

805. Not on election address — Whether 
material.|—-CUMBERLAND, COCKERMOUTH DiIVvI- 
SION CASE, ARMSTRONG, BROOKSBANK, BROWN, 
BEcK, Cooper & HENDERSON v. RANDLES, No. 
788, ante. 

See, also, Part VII., Sect. 5, sub-sect. 1, F. (6), 
seh oP sub-sect. 1; Part VIII., Sect. 2, sub-sect. 

» post, 


(g) Payments made ear lolita than through Election 
gent. 
See Corrupt Practices Act, 1883, s. 28. 
806. By secretary of association Or member 
Lipcehigtpo tS (egg beee et enue BuckK- 
ION CASE, SYKES v. McARTHUR (1886 
40'M.&H.110. — ri 


Annotation :—Mentd, 
enotation + —~Mentd. Cooper v. Ogden, Oldham Caso (1908), 


807. By candidate—Payment not purely for 
election purposes—Subsidy to newspaper.|—STAF- 
FORD (COUNTY), LICHFIELD DIVISION CASE, 
WOLSELEY, LEVETT, ALKIN & SHAW v. FULFORD, 
No. 587, ante. 

808. ——— Settlement of friend’s debt — Pay- 
ment made bond fide—No election agent ap- 
pointed.|—Re WoRrRcESTER CiITy CASE, Ez p. 
WILLIAMSON (1906), 51 Sol. Jo. 14. 

809. Agent other than election agent.) — 
DORSETSHIRE, EASTERN DIVISION CAsE, LAMBERT 
& BOND v. GUEST (1910), 6 O'M. & H. 22 


Annotation :—Men ( 
et a0. td. Oxford (Borough) Case (1924), 7 
810. ——— Small sums only— Payer not ex- 


pecting repayment.]—NorRwicH CASE, BIRKBECK 
v. BULLARD, No. 671, ante. 

811. —— ——.]—EXETER CASE, DUKE 
os Sa SAWDYE’s CaSE (1911), 6 O'M. & H. 
Annotation :—Refd. West Bromwich Case (1911), 6 O'M. & H. 


812. Sub -agent.] — NORTHUMBERLAND, 
Bee DIVISION CASE (1923), 7 


Annotation :-—Mentd. 
OO a. ae ntd. Oxford (Borough) Case (1924), 7 


When a corrupt practice.|—-See R tati 
Act, 1918, s. 34.7 : a aaa 








SuB-SECT. 3.—ILLEGAL PAYMENT. 
91) oreee Practices Act, 1888, ss. 13, 15, 16, 
» (2). 
za 813. Effect of, generally.|—Harwicu Case, 
TOMLINE v. TYLER, No. 582, ante. 

814. Payment by person not election agent— 
Distribution of placards.]|—NorwicH Casz, BIRK- 
BECK v. BULLARD, No. 671, ante. 

815. —— Hiring of conveyance—By clerk of 
candidate.|—-Where a clerk of a candidate hired 
without authority a brougham for the purposes 
of an election, but which he had not aaed for the 





KEYSER iy Congoy (1917), C. P. D. | PART VI. SECT. 8, SUB-SECT. 2.— 
e B. (g). 


$53.—S. 
a. When a 


t.——.] — The words “ Re Moos 
x or {tees} 2 », 
73.—CAN. 


of 
in contravention of 
sect. 90 of Act 


is fF tnclude 

0. 

bills without t name of tie printer 
MAaLAN 9. STaaves (1919), 0. ¥. D. 


J pong ie 


L. R&R, 


PART VI. SECT. 9, SUB-BECT. 5. 


b, at 
ti Til eee, fe pioent tor 


ELECTIONS, 


opnveyance of voters to the poll, the ct. refused an 
ee by the candidate for leave to pay the 
E ae CHELSRA CASE (1886), 2 T. L. R. 874, 

816. ——~- Private secretary of candidate— 
Not connected with elections.) — MONMOUTH 
poeoueee! Case, EMBREY & SWEETING ¥ 

ARRIS (1901), 5 O'M. & H. 166. 

Annotations :-—Mentd. Sheffield Attercliffe Division Case 

(1808) 5 O'M. & H. 218; Cheltonham Case (1911), 6 

™. & H. 194, 

817, ——— Distribution of handbills — Election 
addresses.|—EXETER OASE, DUKB v. St. Mauk, 
SAWDYE’sS CASE (1911), 6 O'M. & H. 228, 245. 
Ania Bane West Bromwich Case (1911), 6 O'M. & H. 


818. Payment by election agent — Distribution 
of handbills,/—TowER HAMLETS, STEPNEY 
DIVISION CASE, IsAAcSON v. DuRANT, No. 799, 


ante. 

Amounts to illegal practice.|—See Corrupt 
Practices Act, 1883, s. 21 (2), & Sub-sect. 2, B. (a), 
(c), (d), (9), ante. 





SuB-SEcT. 4.—ILLEGAL EMPLOYMENT. 


Sce Corrupt Practices Act, 1883, ss. 17, 21 (2). 

819. Printer delivering messages—Incidental to 
printing.|—Printer delivering messages incidental 
to printing not employment in conduct of election. 
—NORTHALLERTON CASE, JoIINns v. Hurron (1869), 
21 L. T.113; 1 0°M. & Hi. 167, 170. 

Annotations :—-Mentd. Bond »v. St. Goorgo, Hanover Square 

Overseers (1870), L. R. 6 O. P. 312 ; Ingilby, Crossk 

v. mmgieb (1890), 6 T. L. R. 446; Larcombe »v. Simey, 

(1907) 1 K. B. 139. 

§20. Persons to keep order—In the town.]— 
SALISBURY CASE, RIGDEN v. Epwarps & GREN- 
FELL, No. 406, anie. 

821. At meetings.] —Irswicit CASE, 
PACKARD v. COLLINGS & WEstT, No. 573, ante. 

822. Workers—To whom gratuitous refresh- 
ment given.}|—D. & his agents gave gratuitous 
refreshment to certain persons styled ‘‘ workers ”’ 
at a parliamentary election at which D. was a 
candidate :—Held: this was an illegal employ- 
ment within Corrupt Practices Act, 1883, s. 17, 
& rendered the election of D. void.—BARROW-IN- 
Furness CASE, SCHNEIDER v. DuNcAN (1886), 
54 L. T. 618; 4 O°'M. & H. 76. 





Annotations :—Refd. Tower Hamlcts, Stepney Division 
Case (1886), 4 O'M. & H. 34. Mentd. Co (County) 
Eastern Division Case (1911), 6 O'M. & H. 318; West 


Bromwich Case (1911), 6 O'M. & H. 256. 

823. Ignorance of candidate as to such employ- 
ment—Employer not agent of candidate.|—-TOWER 
HAMLETS, ST. GEORGE’S DIVISION CASE, BENN v. 
MARKS (1896), 5 O'M. & H. 89, 91. 

Annotations :—Mentd. Kingston upon Hull Central Division 

Case (1911), 6 O'M. & H. 372; Notti hem (Borouee) 


ivision Case (1911), 6 O'M. & H. ; North- 
umberland Berwick-upon-Twoed Division Case (1923), 
Bo & H.1; Oxford (Borough) Case (1924), 7 O’M. 


824. By candidate or agent— Men to attend 
nomination.) NORWICH CASE, STEVENS v. TILLETT, 
No. 666, ante. 

825. ——— Men to distribute handbills.|—-TowER 


ee 


the use of music & moving pictures by 
a candidate at a political meeting held 
in a cinema theatre, one sum being 


practice.) — 
d for rent of theatre & use of music 
ig Ww. a et pictures, is an unauthorised payment 
4 under Legislature Act, 1908, 8s. 220, & 
illegal practice. A very slight 


is an 

Se iL etreamD UAE 
an ¢ 1.4 
ipo) N. ly. It. 393,—N, Ze : 


Part VI.—PARLIAMENTARY ELECTION. 


HamiEets, STEPNEY DIVISION CasE, ISAACSON v. 

DuRANT, No. 799, ante. 

Amounts to illegal practice.|—See Corrupt 

Practices Act, 18838, s. 21 (2). : 
See, also, Sect. 9, sub-sect. 1, A. (a) (ii.) & (iv.), 

ante. 





SusB-SEcT. 5.—ILLEGAL HIRING—ROoMS AND 
CONVEYANCES. 


See Corrupt Practices Act, 1883, ss. 14, 20, 21 (2). 
826. Committee rooms—-School premises— 
Public elementary school.|—YorK (COUNTY) EAST 
RipDING, BueKROsSE DIVISION OASE, SYKES v. 
McARTHUR (1886), 4 O’M. & H. 110. 
Annotation :—Mentd. Cooper v. Ogden, Oldham Case (1908), 

247. L. R. 242. 

See, now, Representation Act, 1918, s. 25. 

827. —— Part of licensed premises—Shut off 
from rest of such premises—Used for public 
meetings, |—-CUMBERLAND, COCKERMOUTH DIVISION 
CASE, ARMSTRONG, BROOKSBANK, BROWN, BECK, 
Coorern & HENDERSON v. RANDLES, No. 788, ante. 

828. ——— Persons guilty of illegality—Members 
of committee using room.|—-YORK (COUNTY) Hast 
RIDING, BUCKROSE DIVISION CASE, SYKES wv. 
McARTHUR (1886), 4 O’M. & H. 110. 


Annotation :-—Mentd. Cooper v. Ogden, Oldham Case (1908), 
247T.L. R. 242. 


PART VI. SECT. 9, SUB-SECT. 5. 


827i. Committee rooms—Part of 
licensed premises—Shut off from rest 
of such premiscs—Used for public 
mectings.}—Where a candidate held 5 
a meeting of voters in a billiard room : 
in an hotel, which room had one door 
leading to the bar & another door 
leading to a hall or lounge, as also a 
hatch through which liquor could be 
served from the bar, & where the door 
leading to the bar & the hatch were | 44 
locked duri the meeting :—Held: | VO 
such candidate was not Ity of a 
contravention of Ord. 38 of 1903 
s. 72 (10), as amended by Ord. 26 of h. . 
1905, s. 11.—FaBRicIus 0. VAN DER | asked two 
WaLt (1916), T. RP, D. 24.—S. AF. 


c. Candidate unaware 
of nature of premises.}—-The words 





—Held 
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rs & was p 











have dinner. 


** or of otherwise be in contravention 

of this Act ’’ occurr in Act 12 of 

191%, s. 99, include such illegal practice | for which W. 
as the use of licensed premises then drove wit. 


MALAN ». STRAUSS (1919), C. P. D. 
95.—S. AF. 
d. Zliring conveyances—By agent.}— 
-« an agent of resp. was in partner- 
ship as a livery stable keeper with G. 


Under an agreement between them, k, -———.}— 








vehicle to convey the voter to the poll : n. 

: W. was an agent of resp., & | poll— 
his hiring such vehicle was a corrupt 
practice.—Re NORTH ONTARIO ELEOC- 
ron. GIBBS v. WHELER (1879), H. E. C. 


.-— --—-A team was hired 
some days before the oponing of the 
poll by an agent of S. for the purpose 

ringing voters to the polls. It 
went for the voters, but returned the 
before poe 


was a corrupt practice.—YOUNG »v. 
Smirg (1880), 4S. OC. R. 494.—CAN. 
}-~-On pollne day, W' 
voters 


vote for resp. & he would bring them 
back, & they could feed their horses & 
W. sent one of 
horses on some of his own business & 
hired from one of these voters a horse 
aid him fifty cents & 
the two voters to the 
poll :—Held: not a hiring of a horse, 
etc., to carry voters to the poll within 
32 Vict. c. 21, 4. 
VicToRIA ELECTION, MCRAE v. SMITH 
(1875), H. KE. Oo. 2523.—CAN. 

Hire of teams to bring 


103 


eee also, Sect. 9, sub-sect, 1, A. (a) iil, 
ante. 

829. Hiring conveyances — Voter hiring cabs 
without payment—Ignorance of law against hiring.) 
—YoORK (County) East RIDING, BUCKROSE 
DIVISION Casm, SYKES v. MCARTHUR (1886), 4 
O’M. & H. 110. 

Annotation :-—Mentd. Cooper v. Ogden, Oldham Case (1908), 


24 7T. L. R. 243. 
830.——— By candidate’s clerk — Without 
authority.]|—-Re CHELSEA OASH, No. 815, ante. 
831. Hiring as illegal practice — Distin- 
guished.]|—-MANCHESTER EASTERN DIVISION CASE, 


MUNRO v. BaLFouR (1892), 4 O'M. & H. 120; 


Day, 153. 
—— -]—See, further, Corrupt Practices Act, 
1883, s. 21 (2), & Sect. 9, sub-sect. 2, B. (a), ante. 








SUB-SECT. 6.—GRANT OF RELIEF BY THE COURT. 
See Part VIII., Sect. 1, post. 


SuUB-sEOor. 1.—IN GENERAL. 


See Ballot Act, 1872 (c. 33), s. 1. 
8382. Adjournment of poll—Improperly—Result 


Ostensibly to local-optton 
"elect 


Parliamentary ion on same 
day.}—A committee of the licensed 
victuallers in an electoral euek Dele 
for cabs to convey voters, ostensibl 
to vote ontye. the local-option poll, 
which was being taken on the same 
day & in the same polling-booths as an 
election of members of the House of 


the funds of the Libe Electoral 
League, formed to promote the election 
of the Liberal candidates for the House, 
& meetings took place between the 
two bodies, at which it was to 
oo opera & that the trade committee 
should support the Liberal candidates, 
the Liberal League supporting the 
trade committee at the local-option 
his oll, There was no evidence that the 

iberal League was given the control 
of the cabs paid for by the trade 
committee, or that any ent 
was made between the two bodies 
as to the use of the cabs :—Held : this 
was not evidence that would justify 
the ct. in holding that the cabs were 
used for the purpose of promoting the 
election of the Liberal candidates.— 
WELLINGTON CASE (1897), 15 N. ZL. R. 


day without the 
for :—Held: this 


go with him & 


71.—Re NORTH 


if either partner took out carriages | voters to the ct. of revision of the | 454.—N.Z. 
for his own use he was to pay his co- | voters’ list, held shortly before the o. Voter conveyed to R.) — 
artner half hire for them. On eleo- | election took place, & after reap. had | Payment agent after election --No 
ion day W. took out carriages of the | declared himself a candidate, is not a | previous hirtng.}—M., a carter, who 
partnership & conveyed voters to the corruy’ practice, although forbidden | voted for resp. at the requeat of P., 
poll, & afterwards, after the eleotion, | by ‘Election Act.— BEAUTIFUL | resp.’s agent, carried a voter to the 
duly accounted to G. for half hire for | PLAINS ELECTION, FERGUSON v. Davip- 0 place, saying that he would 
the same :—Held: this constituted a | SON (1894), 10 Man. L. R. 130.— GAN. o so without charge. Some days 
corrupt practice under R. 8. C. 1886, 1.—— Transportation by steam- | after the election, P. gave M. money, 
c. 8, ss. 88, 91.—Wxst MIpDIESEX | boal.}—Transportation by steamboat | intending it as compensation for such 
(Dom.), 1 E, R. 465.—CAN. of voters does not come within Ontario | carriage, but M. thought it was in 
e. Special train — To | Election Act, R. S. O. 1897, 8. 165, payment for work which he had done 
convey voters to & from poll.}—Hiring | which makes it illegal to hire vehicles, | for P. as @ oarter. The candidate 


by an agent of resp. of a railway train | etc., by candi 
to convey voters to & from places 
along the line of railway where the 

could vote, is a payment of the travel- 
ling expenses of voters in going to 
& from the election, & ia a corrupt 
practicn.9—Re NorTH Smconr ELz0- 
TION, SISSONS v. ARDAGH (1871), 


PROVINCIAL 
100. L. R. 356. 


a Cc, 50.—-CAN 8. 154, is hiring 
_———- —-—~—.J—A room was pro* | persons wita the 
cured at which private meetings mer voting, & th 


ri 
pala of the frien ts of reap. to promote 


Paiates 


election some ings 
he attended. e Pteeden ese | persons therein referred 
the oe ’ & wae eppoln roe rocure PUEROKA & et BOUND RIaCrtONs 
voter Who was AGET v. YAUQUIESR . xR. 
absent from the riding. W, hired a | 197.—OAN. ——o 


dates to convey electors 
to the polls.—He SauLt St. Marre 
ELECTION, 


CoYN#E’s CasB (1905) 


—CAN 


m. -—— Construct 
1877 (c. 10), ss. 153 
referred to in R. 8. O. 1 


ve. 
intention of their 


knew nothing of the matter :—Held: 
there was properly no payment by 
P. to M. for any purpase, the mone 
being given for one purpose & receiv 
for another; if there was & payment 
ion of R. S. O. | it was made after P.'s oy had 
é& 154.)—What ig | coased, & there waa no previous 

77, c. 10, | OF promise to pay to which it coul 

. » | relate bac B 


k.— ROCKVILLE & ELIZA- 
hicles to convey BETHTOWN (1871), 32 U. C. R. 132,— 


GaLVON & 
5 O. W. R. 782; 


PART VI. SECT. 10, ttaiiegeshbah 1. 

. Adjournment of poll-—-M ng 
opts ae from the ing place. 
Electoral Act, 1903, s. 151, the polling 
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Sect. 10.—The poll: Sub-secis. 1, 2, 3, 4, 5 & 6.) 


not affected—Election not void.]—CoLCHESTER 


CasE (1789), 1 Peck. 503. 
es Ysa s—~Mentd. Smith v. Hall (1863), 15 C. B. N. 8. 


833. —— -——— Causing tumults & riots.] 
NOTTINGHAM Town CASE (1803), 1 Peck. 77. 
Annotation -—Refd. Drogheda Case (1869), 21 L. T. 402. 

834. Voter polling in two places—Second vote 
not given corruptly—First vote allowed.|— EXETER 
CasE, DUKE v. St. MAuR (1911), 6 O’M. & H. 228, 
235. 


ma acar-r :—Mentd. West Bromwich Case (1911), 6 O'M. & 


Notice of rag ar Ballot Act, 1872 (c. 33), 
Sched. I., Part I.. r. 9. 

Day of poll.|—See Ballot Act, 1872 (c. 33), 
Sched. I., Part I., r. 14; Representation Act, 
1918, Sched. XXI., Part II.; Representation of 
the People (No. 2) Act, 1920 (c. 35), s. 3. ‘ 

Polling districts & places.|—-See Representation 
Act, 1918, ss. 31, 39. 





SUB-SEcCT. 2.—HOoOuURS OF POLL. 


See Elections (Hours of Poll) Act, 1885 (c. 10), 
8. : i, ieee of Polling Hours Act, 1913 (ec. 6), 
8. e 

835. Vote received after poll closed—Void.]— 
IpswicH CASE, BANTOFT’S CASE, BECKHAM’S CASE 
(2800), ie. < Omb. 332, 380, 382. Por 

oe ton :-— Ment. Tipperary (County) Case, (1875) 

836. Poll not open during proper hours—Non- 
delivery of ballot boxes, papers, etc.]|—HACKNEY 
CaSE, GILL v. REED & Hotms (1874), 31 L. T. 
69; 39 J. P.151; 20’M. & H. 77. 

Annotations :—Refd. Drogheda Case (1874), 2 O'M. & H. 
201; Re Haverfordwest Case, Davies v. Kensington 
(1874), L. R. 9 C. P. 720; Birmingham Case, Woodward 
v. Sarsons (1875), L. R. 10 C. P. 733. Mentd. Clare, 
Eastern Division Case (1892), 4 O’M. & H. 162. 


Tumultuous proceedings.|—See Sect. 10, 
sub-sect. 5, pos’. 

837. Close of poll—How reckoned—Ballot paper 
not issued.]—ISLINGTON WEST DIVISION CASE, 
MEDHURST v. LoUGH & GaAsQUET (1901), 17 
T. L. R. 210, 230; 5 O'M. & H. 120. 





SUB-SECT. 3.—POLLING STATION. 


See Ballot Act, 1872 (c. 33), ss. 6, 8, Sched. I., 
Part I., rr. 15, 16, 17; Representation Act, 1832, 








at a polling booth has been adjourned 
to a subsequent day the persons 
entitled under sect. 139 of above Act 
to vote at the poll booth on signing 
@ declaration are ose who on the t 
original polling day, were absent from 
the ollfng piace or which they were 
a e words ‘ abse 
the polling place ” in sect. 139 mean 
absent from the locality of the 
eCives P .-——-HITRSCH 4. 
1904), 1 C. L. R. 132.—AUS. 
qa. Mistake as to polling § sub- 
Givision.}—-Where a voter properly 
assessed, who was accidentally omitted 
from the voters’ list for po sub- 





353.—S8. AF. 








en the voters’ list for another 
polling sub-division, voted in the 
ormer, though not on the list :-—Held : 
his vote was good.—Ke BROCKVILLE 


ON, FLINT vv.  FITZSIMMON 
’ ars ~.. | Prevented 
aes Vore (1872), H. E. C. 129. mature closi1 
Places :—Held: a 
PART VI. SECT. 10, SUB-SECT. 2. 


¥. Poll not open during er 
houre—Irregularity not affecting femult | 





can SIMCOE (PROV.), 1 E. R. 291.— 


s. —————_. #_ DROGHEDA (BOROUGH) 
CaSE (1874), 2 O’M. & H. 201.—IR. 
. ——.+-A_ polling booth 
was closed for some time between the 
ours prescribed for the holdin 
election, but no votor presented himself 
to yore Liga eg x no bf tped was 
revented from voting at any time :— 
ILLIPS Vreld : the clection was not invalidated. 
— KEYSER v. CONROY (1917), C. P. D. 


a. --—Where ten out of 
aeven. pouNg pine oe close an 
division where his property lay, & | pinco Wane bent co ne oto ne. 

ace being kept open till the proper 

tered in rs hou: & J. was elected, the whole of 
his majority havi 
the principal polling-place, & three 
witnesses proved that they had been 
from voting by 
of onc of the ton polling- 
fA there was no 
reasonable ground for believing that 
by reason of the premature closing of 
the ten polling-places a majority of the 
electors had or might have been pre- | refusal to 


ELECTIONS. 


s. 68; Representation Act, 1867, 8. 37 ; Parlia- 
mentary Elections Act, 1853 (c. 68), 8. 6 § Parlia- 
mentary Elections (Soldiers) Act, 1919 (c. 10) ; 
Representation Act, 1921, s. 1 (2). 

838. Damaged or destroyed by riot—- Who 
responsible.]—Hustings erected to take the poll 
at a contested clection for members to serve in 
parliament, are not a building within Seditious 
Meetings Act, 1817 (c. 19), s. 38, & therefore no 
action lies against the hundred for the destruction 
of such property by a tumultuous assembly. 
Where hustings erected at the expense of the 
candidates at a contested election, were damaged 
by a riotous assembly, & were afterwards repaired 
at their expense :—Held: no action lay at the 
suit of the returning officer, against the hundred.— 
ALLEN v. AYRE (1823), 3 Dow. & Ry. K. B. 96 ; 
1L. J. O.S. K. B. 204. 

839. Right of candidate to be present at.J|—A 
candidate at a parliamentary or municipal election 
has a general right to be present in a polling 
station at the election, & not merely a qualified 
right to be present for the purpose of undertaking 
the duties of an agent, or of assisting his agent.— 

‘LEMENTSON v. MASON (1875), L. R. 10 C. P. 209 : 
44L.3.C.P.171; 32 L. T. 325; 39 J. P. 360; 
23 W. R. 620. 


SuB-SECT. 4.—QUESTIONS TO VOTERS. 


Sce Parliamentary Voters Registration Act, 
1843 (c. 18), s. 81; Representation of the People 
(Adaptation of Acts, No. 2) Order, 1918. 

840. Condition precedent—To rejection of vote.] 
—CANTERBURY CASE, VILLIERS v. LUSITINGTON, 
Munn’s CASE (1835), Kn. & Omb. 315, 323. 

841. Words of statute to be followed.] — 
CANTERBURY CASE, VILLIERS v. LUSHINGTON, 
JAcoB’s CASE (1835), Kn. & Omb. 315, 326. 

842. Who may put questions.]—On an indict- 
ment under Reform Act, 1832 (c. 45), for giving a 
false answer at the poll at an election of members 
of parliament for a borough, it is not essential 
that the returning officer should himself put the 
three questions to voters under sect. 58 of the Act ; 
it is sufficient if the town clerk do it in his presence, 
& by his direction. Neither is it necessary to 
show that the agent who required the questions 
to be put, was expressly appointed by the candi- 
date ; it is sufficient to show that he has acted as 
agent for the candidate.—Rt. v. SPALDING (1842), 
Car. & M. 568, N. 7. 


vented from voting, or that the result 
of the election could have been affected 
in any appreciablo degree, the election 
was valid.—AKAROA Cast (1891), 10 
N. Z. L. R. 158.—N.Z. 

b. Close of wsoll—Second day of 

olling—-No votes tendercd. }—The mean- 
ing of 12 Vict. c. 81, 8. 159, is that the 
poll should be kept open on the first 
day till four, & if no votes come up 
for an hour after the last vote on that 
day, & if the returning officer sees 
that all the electors have had a fair 
opportunity of voting, the election 
may then be closed.—R. v. GILBERT 
(1858), 16 U. C. R. 263.—CAN. 


PART VI. SECT. 10, SUB-SECT. 4. 


c. Refusal to swear — Freeholders 
appearing on list as farmers’ sons.}— 
Freeholders who appeared on the 
voters’ lists, owing to ao printer’s mis- 
take, as farmers’ sons, being challenged 
at the poll, refused to take the farmers’ 
sons’ oath :—Held: their refusal to 
take such oath was not a refusal to 
take the oath reguired by law. <A 
swear is where a voter 





of an 


been obtained at 


the pre- 


Part VI.—PARLIAMENTARY ELECTION. 


8438. Who may require questions to be put.|— 
R. v. SPALDING, No. 842, ante. 

844. Qualified answer given—Vote allowed.}|— 
A voter who had tendered his vote, & had given a 
qualified answer to the third question, & had been 
in consequence rejected by the returning officer, 
without the question having been again submitted 
to him, ordered to be tart on the poll, evidence 
having been adduced that no change of the 
qualification had taken place since the registry.— 
New SARUM CASE, Moopy’s CAsE (1833), Per. & 
Kn. 242, 255. 

845. Refusal to answer—Vote allowed.}]——A 
voter having in the first place refused to answer 
the third question, afterwards offered to do so, 
but was refused by returning officer :—Held: 
vote good.—TAUNTON CASE, PITMAN v. BAIN- 
BRIDGE, PRING’S CASE (1838), Fale. & Fitz. 295, 
305. 


SUB-SECT. 5.—INTERRUPTION BY Riot, TUMULT, 
ETC. 


oe Parliamentary Elections Act, 1835 (c. 36), 
s. 8. 

846. Closing of poll—-Not permissible.]—A 
poll having once been demanded it must be com- 
pleted & must not be closed even in case of riot.— 
PONTEFRACT CASE (1623), Glanv. El. Cas. 133. 

847. Whether election avoided — Both 
candidates declared returned.]|—CRICKLADE CASE 
(1775), 1 Doug. El. Cas. 293. 

848. —— et CASE (2ND CASE) 
(1851), 1 Pow. R. & D. 3 
Annotation :—Refd. Eda ie (1874), 2 O'M. & H. 201. 

849. Tumult arising in_ polling 
station—Within few minutes of closing hour.;— 
oe (BorouGgH) CASE (1880), 3 O'M. & L. 

850. Holding of poll declared impossible — 
Valid return to writ.|—-KNARESBOROUGH CASE 
(1805), 2 Peck. 382. 

Sce, also, Sect. 8, sub-sect. 1, ante. 














SUB-SECT. 6.—RETURNING OFFICER. 


See Ballot Act, 1872 (c. 33), & Parliamentary 
Voters Registration Act, 1843 (c. 18). 

851. Liability of returning officer—For refusing 
vote—Though candidate elected..—A man who 
has a right to vote at an election for members of 
parliament may maintain an action against the 
returning officer for refusing to admit his vote , 
though his right was never determined in Parlia- 
ment; & though the persons for whom he a 
to vote were elected.—ASHBY v. WHITE (1704), 1 
Bro. Parl. Cas. 62 ; Holt, K. B. K. B. 524; 2 Ld. Raym. 


—— oe 





_—o a Co 


Tefuses to take the oath ap ppropriate 
oe ue rover Wi, HOUT RESCO 

; AR W OUTH . 
H. E. C. 780.— CAN rca (1307), 


ee bes SECT. 10, SUB-SECT. 5. 
ue. Defensive force or sed b 
candidate—IWVhether election aovided. is 
poeonD Cast (1870), 2 O'M. & H. 


eral 


officer at D., & 


® No actual — prevention om allot paper or to p 
voting —W hether election Cnoiden | ae vote unless 
ere an offensive crowd gathered | oath :—Held : 


in front of a polling-booth & obstructed 
Ono wae aetuatly or Eee ees et BO 
en 
arg ate or at fae other ‘booth 3 = 
was not a ground for 
avoiding th the st ELLING 





PART VI. "SECT. 10, “SUB-SECT. 6. 


852 i, Itability of returning officer— 
For refusing st a oy of Be Na aa pear Cand HIOKS (1902), 35 N. Ss. R. 


Pitf. who resided at S. was a property 
owner & entitled to vote at 

his namo appeared on the list of 
voters as anon-resident. He presented 
himself before the deputy returning 
demanded a ballot 
pa er, but the officer refused to deliver 


e took chee non-residents’ 

pitf.’s right 
being clear deft. was responsible in 
damages for his refusal to permit him 
to do so; & even assuming that deft. 


acity, his action in 
beliot Pp oper not being bond fide, but 
being wilful & corrupt, the action was 
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938 ; 6 Mod. Rep. 45; 1 Salk. 19; 3 Salk. 17, 
14 State Tr. 695; 1 HE. R. 417, H. La 


Annotations :-—Co ned. R. v. Paty th (1704), 2 ar Raym. 1105; 
Kendall » John (1708), 


Expld. & 
Folld. Milward v. Serjeant ree ia { Hast, 58 59, D. onsd. 
Drewe ° Coulton (1787), 1 East, 563, n. ; Cullen v. oe 
1819), 2 tark. oils Hameaen + v. Macmullen (1843), 3 
otes of Supp. I. Expld. Tozer v. Child ene 
E, & B. 377. Consd. Bradlaugh v. Erskine (1583), 4 


L. T. 618. "Beta. Selwyn v. Honeywood (1744), O dtod. 
Rep. 419; Harman v. Tappenden (1801), 1 East, 555; 
Burdett v. Abbott Saas te 14 Kast, 1; ig Pryce v. Belcher 
AE 40. B. 866; Hz p. Mawby (1854), 18 Jur. 906; 
Nicklin v. wieme reo a 10 Exch. 259; Smith v. 
Thackerah arg Oe 1C. P. 564; Wood v. Woad 
gts Mas R. K’xch. 150 rete} rer gaa [1894] 
1 Q. B. 186; Allen o. Flood, (1898) A.C. 1; Novillo ». 
London ee | Newevaper (1918), 88 1 "J. 'K. B. 282: . 
Simmonds v. Nowport ercarn Black Vein Stcam Coal 
Co., [1921] 1 K. B. 616; Manton v. Brocklebank, [1923] 2 
K. B. 212. Mentd. R. v. Loggen & Froome (1718), 
‘onan Ane 
tacute fee » 1 Wm. BL 60; hapman v. 
Piokoragill (1 ne): Wils. 145; Rv. aes C780) 3 
Term I Schinotti v. Bumsted (1796), 6 Tete 
Rep. 646 ; Tee keuney Corpn. v. Diston 1805), 6 East, 
Williams v, ieaen ve 38 8), 4M. & W. 145; Stock- 
dale v. Hansar d (18 & El. 1: Fo on v. 
1842), 9 Cl. ze Fin AG ote Harnett v. Maitland 
ee 16 M. & W. 257; R.v v. Jamos (1850), 3 Car. & Kir. 
167; Embrey v. Owen (85D), 6 Exch. 353; King v. 
Rochdale Canal Co. (1851), 14 Q. B. 136; ‘Crouch v. 
Ne at (1854), 14 C. B. 255; Waite v. N. EK. Ry. 
(850), é & KE. 728; See Me cst or of 
ondon ee i Palace ky. (1863), 2 & S. 617; 
Fotheorby v. Met. ays es L. R. 2C. P. 183: Basébé v. 
Matthews (1867), L ~2C. P. 684; Morgan v. Met. Ry. 
(1865); 37 L. J. OP. yen ‘: polro olitan Board of Works 
McCarthy ‘ig74), L. R. 7 H. L. 243; Humphreys v. 


Gousins (1877), 46 L. J. Q. B. 438; Bowen ». Hall (1881), 
6 Q. B. D. 333 Dalton v. Angus (1881), 6 . Cas. 740 ; 
Spaight v. Tedcastlo aah 44 L. T. dos ills v. Arm- 


strong, The rea ar (18 Be). 3 App Caa. 1; Ratcliffe 
vo. Evans, {1892} 2 Q. B. 524; ra A London Gencral 
Omnibus Co., [1906] 2K. B. G48 ; I. R. Comra. v. Joicey 
ore 4), ets) 1 K. B. 445; Hammerton v. Dysart, T1916] 
1A. ; Weld- Blundell v. Stephens, [1920] A. C, 956. 
852. ——— 


Proof of malice.|—GREW v. 
MILWARD (1788), cited in 2 Stark. at p. 588. 
annotations :—Consd. Cullen v. Morris q ae 2 Stark. 577; 

Refd. Tozer v. Child (1857), 3 Jur. N.S. 409. 

853. -|—It is ae said in 
Ashby v. White, No. 851, ante, that he malie 
ciously obstructed: the maliliose iniendens is 
nothing, it is no averment (per CuR.).—MILWARD 
v. SERJEANT (1786). 14 East, 59, n.; 104 E.R. 
art ae nom, SARGENT v. MILLWARD, 2 Lud, 

C. 248 


Annotations :—Refd. Harman v. Tappoenden re 
555 5 Burdett v. Abbott 1811), 14 Kast, 
Flood, [1898] A. CG 1. entd. Stockdale a 

(1839), 2 Per. & Dav. 1. 














East, 
Allon v. 
Hansard 








854, ——.|— DREWE v. COULTON 
(1787), 1 East, 563, n.; 2 Lud. EB. C. 245; 102 
E.R. 217. 

Annotations :—Consd. Harman ». 


Feppenen (1801), 1 
East, 555; Cullen v. Morris (1819), 2 Stark. 577. Refd. 
Saltash Case ee Lud. KE. C. 205; Burdett v. Abbot 
1811), 14 TTR iteclegg v. Richards (1822), 6 
foore, C. P. : Cave a ne (1840), 1 Man. & G. 
257; Tozer v. ‘Child (18o7), 7k. & B. 377; Allen v. Flood, 

Ge vis oe Mentd. Ferguson v. Kinnoull (1842), 9 





— 


maintainable even on “tho theory that 
proof of malice was neccessary. 


f. For mistake — Non-com- 
pliance with formalitres.}—Action to 
recover the penalty imposed by 37 
Vict. c. 9, 8. 108 (D). The statement 
of claim alleged that deft, as deputy 
returning officer nen lect to make out 
the statement required by sect. 57, & 
enclose it in the Hallot box, & that. he 
pretended that he did make up the 
statement in question, but that he 
enclosed it, by mistake in the envelope 
containi he ballot papers; 
cha. acy t the doing so was a neglect 
ing the | of duty, within the statute. Tho 
one donied the statement of claiin, 

alleged that the non-performanco 





where 


ermit him to 
to vote 
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Sect. 10.—The poll: Sub-sects. 6, 7 & 8.] 

855. —— J—In an action against a 
returning officer for refusing a vote, the malice of 
deft. is an essential ingredient to support the 
oe een v. MORRIS (1819), 2 Stark. 577, 
‘Annotations —Refd. R. 2 Ad. & Hl, 588; 

rer v _ (1857), 7 R. 7; Allen v. Flood, 

1898 9 mend Gite of Landon Case, Cook 

Laake aie a 2 0. B. 168; Warwick (Borough) Case, 

ol vs o B. 3 ; 3 Weetealos Case, 


medley (! (tess) ) 12 © 








eae (1838), 
3 


r City 
Ford v.58 Ez p. Cooper 
Moss 
vee cited in 1 East, at p- 568, n.; 102 H. R. 


AON: :—Refd. Drewo v. Coulton (1787), 1 East, 

857. Where right to vote has been 
lost.|—Pltf. was on the register of voters for the 
borough of A., & tendered his vote for one of the 
candidates at a contested election for a member 
to serve in parliament for that borough; the 
returning officer, mistaking the duty required of 
him by Parliamentary Voters Registration Act, 
1843 i 18), s. 81, allowed a scrutin upon, & 
finally refused to receive & record pltf.’s vote. 
Pitf. had ceased to reside at A., or within seven 
miles thereof, for some time before the election, & 
was, therefore, not entitled to vote under sect. 79 
of the Act. In an action on the case against the 
returning officer :—Held: a poe n on the register 
of voters, but having lost right to vote by 
sect. 79, cannot recover damages against a return- 
ing officer (no malice existing) for refusing to 
receive his vote at the poll.—PryYCE v. BELCHER 
(1847),4C.B. 866; 16L. J.C. P. 264; 9L.T.0.S. 
411; 11 Jur. 675; 136 E. R. 749 ; sub nom. PRICE 
Ue BELCHER, 11 J. P. 824. 


Annotations :—Refd. Re Royal British Bank (1857), HH 
. T. O. 8. 148, Mentd. Brown v. Mallett (1848), 5 
ry 599; Hayward v. Bennett (1848), 17 L. 








858. Powers of—-To order arrest—Of person 
at disturbance at oar aa Be at a county 
ct. held for the election of knights of the shire, a 
freeholder interrupt the proceedings, by making a 
great noise & disturbance, the sheriff may order 
him to be taken into custody, & carried before a 


of any formality was unintentional 


another ballot paper on his demanding 


ELECTIONS. 
| justice of the 


eaco.—SPILSBURY v. MICKLE- 
THWAITE (1808), 1 Taunt. 146; 127 B. R. 788. 
anpoiafions ; aj Hegtd Reece v ane (1885), 4 4 Nev. & M. 


Bing. N. O. 638 ; 
cae OF sell (1850), 5 wees 
73 also, Sect. 2, ante. 


SuB-sECcT, 7.— PRESIDING OFFICERS, CLERKS, AND 
OTHER PERSONS. 


See Ballot Act, 1872 (c. 33), ss. 4, 8, 10, Sched. I., 
Part I., rr. 21, Bl; ; Parliamentary Voters Registra- 
tion Act. 1843 (c. 18), 8. 85. 

859. Presiding officer— Duties of.]—(1) Ballot 
Act, 1872 (c. 33), by implication, imposes a duty 
primd facie on the presiding officer at a polling 
station during an election to deliver to the voters 
young pa pers bearing the official mark appointed 
under the Act for the election, & to be present 
during such election at the polling station, so that 
the voters before depositing their voting papers in 
the ballot box, can show to him the official mark 
on the back ot such papers in accordance with the 
statute. For breach of these duties, being merel 
ministerial, an action will lic by a party aggrieved, 
eé.g., who has thereby lost the election through 
votes given to him being void for want of the 
official mark without malice or want of reasonable 
care on the part of deft. 

(2) If a clerk be appointed by the returning 
officer to assist at the polling station, the presiding 
otlicer may by the Act depute to such clerk s0 
much of his duties as he thinks fit, with certain 
specified exceptions. For the acts ot commission 
or omission of the clerk in the performance of the 
duties so delegated, the presiding officer will not 
be responsible, inasmuch as he does not appoint 
the clerk, & the relation of master & servant docs 
not exist between them. 

(3) (BoviLL, C. J., & GROVE, J.) The Act does 
not impose on the "presiding officer the duty of 
ascertaining, before the voter deposits a voting 
paper in the ballot box, whether the official mark 
Ils on such paper. 

(4) (KEATING & BRETT, JJ.) The statute docs 
impose such duty on the presiding oflicer.— 


compel him to add the votes.—Ie 


on the a a ctr & was not the one, by his action compelling him errr Tae apa aT erie 
result o :—Held: this to vote for the Lerear ts whom he W. WeKa W. L. R. 306 4 
was no ia yaad of yearns & wished to y of breaches R. 630; 11 D. ane R. $53 : > 5 raved. 
if the deft. ia the all mistake, of duty ea dpe entitled iti tt. "to judgment a D. L. R. 598.—C 

no cause of action exis inde sect. in favour for ie ne eae under . Powers en nites U-book. J 
&7.—CAMERON . CLUCAS (1882), 9 Ontario Election A O., 1897 ane the close of the poll the re- 
P. R. 405.—OAN. TINGS es BCAMIRPELDT turning officer declared the relator 


(c, 9).—Has 
(1899), 30 O. R. 577.—CAN, 


duly elected, but afterwards he 


g- ballot eater liert i received an affidavit from M. that his 
paper—Where fir ob apollea. ft Pltf, in- mes on ey hcs list. I ae Offence vote had been entered by mistake for 
advertently marked fot. for the under Criminal Code, 1892, s. 503, the relator, on which he altered this 
candidate against whom he intended to for a returning officer wilfully to erase vote in the poll- -book; & the numbers 
vote, He informed deft., the re- janes of voters, from the voters’ list bein then equal, he added his own 
turning officer, of his ae &asked Slther before of after he certifies {¢ vote for dett., & returned that 
for another ballot eft, sald = & forwards it to the deputy, & he he was ny elected :—Held :_ the 
he must first see the marked ballot cannotescape punishmentontheground ‘returning officer had no power thus to 
but, er, which pltf. refused to allow, that he had to make them in con- alter the oll-boolk, a deft.’s election 


Beg the archaea for is part; 
ree him to do so, he hand 
it te to > deft. without Peres or fo are 
it, that it might be placed in th 
ballot box, in such ey ne _thoae 
present could not was 


te uence of having made new 
re aeons which he had no authority 

e~--R. v. DUGGAN 
W. ie ae Gar; 16 Man. L. 


was illegal.—H. »v, "DONOGHUE (1858), 
15 U. C. KR. 454.—CAN. 

m, ——~ Zo decide upon sufficiency 
of nomination panee—-Desaer of power.] 
—The power ft the returning officer 
to decide upon the sufficiency of a 


olling 


(1 wis 4 
R. 440 no 


marked. Deft. looked. Fis it, & then k. -——— For leavi unopened 
either showed or placed it so that it envelopes containing di ballots.-—~ Boo, he aodents it it & granta a poll.— 
could be & was seen by near Where a returning officer did not open Jro7! Bap CAE 30. N Bie 102 
present, &, contending that it was not the individual envelopes con ning Gan: ’ 
Se SETAE eg Sepeted alte Raed ee 
e ballot box vo ose ballots re : 
ioe SIs Een SSRN = Hi, MGM'S, Eas redding olen fevugag el 
whon p n vote :— > oO Qo 80, even n. 0. vole 
See re eee de Te ae aie ode' th thecawten, Bi 
no ‘ 0 u 8 
celling it, & his aloe to gi give pitt. jasue of & mandamus to aiding offog to ate “the votes of bny 
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PICKERING v. JAMES (1873), L. R. 8 O. P. 489; 42 
L. J. C. P. 217; 873. P. 679; 21 W. R. 786. 
Folld. Re Thornb Division of 


Annotations :—As to (4 uty 
Gloucestershire Case, Ackers v. Howard (1886), 16 Q. B. D. 
730, eas ally, Mentd. Thorley v. Glossop (1876), 34 


860. —— Liability for breach—Without 
proof of malice.|—PICKERING v. JAMES, No. 859, 


ante. 





As to official mark on ballot paper.]— 
See Sect. 11, sub-sect. 3, A., post. 

861. Clerk to presiding officer—Duties deputed 
to—Ligbility for breach of.]—-PICKERING v. JAMES, 
No. 859, ante. 

862. Polling clerk—Votes lost through incom- 
petence of—Whether election avoided.J—If by 
accident & without fraud an incompetent person 
is appointed poll clerk, & partly through the acts 
of the agents of the candidates, he gets into a 
state of confusion, & votes are not taken which 
ought to have been taken. that is not a sufficient 
ground for declaring an election wholly void.— 
WARRINGTON CASE, CROZIER v. RYLANDS (1869), 
19 L. T. 812; 10°M. & H. 42. ‘ 
Annotations :—Retd. Londonderry City Case (1869) 

(1874), 2 OM. & H. 20 


21 
L. T. 709; Drogheda Case 1; 
Ishngton Western Division Case (1901), 5 O’M. & H. 120. 


863. Personation agents—Communicating course 
of poll—Election not avoided.|—BolLToN CASE, 
ORMEROD v. Cross (1874), 31 L. T. 194; 2 O'M. 
& Hi. 138, 141. 

Annotations :—Mentd. Stroud Case (1874), 2 O'M. & H. 
181; Birmingham Case, Woodward v. Sarsons (1875), 
L. R. 10 O. P. 733; Horsham Case (1878), 3 O’M. & H. 

; Case, Tomllne v, Tyler (1880), 44 L. T. 187; 

Ipswich Case, Packard v. Collings (1886), 54 L. T. 619. 

864. Sufficiency of evidence to con- 
vict.]|—Resp., having been appointed personating 
agent, as stated in an information under sect. 4 of 
Ballot Act, 1872 (c. 33), attended at the polling 
booth with a copy of the burgess roll, & remained 
there some hours placing a mark against the name 
of each voter who obtained a ballot paper, & then 
before the close of the poll left the station taking 
with him his copy of the burgess roll, which he 
left in the committee room of the candidate by 
whom he was employed. There was no proof 
that the copy of the burgess roll was seen by any 
person while in the room :—Held: there was not 
bufficient evidence to warrant a conviction under 
the above sect., as there was no proof that the 
information as to the voters was actually com- 
municated to any person, & it was not enough that 
the means of acquiring such information were 
afforded to any one. u.: whether, under 
Summary Jurisdiction Act, 1848 (c. 43), the infor- 
mation was defective as being for more than one 
offence P—STANNANOUGHT v. HAZELDINE (1879), 
40.P.D.191; 48 L. J. M. ©. 89; 40 L. T. 589; 
43 J. P. 352; 27 W. R. 620. 








SUB-sEcT. 8.—NovricE or DISQUALIFICATION. 
865. General rule.)—(1) The rule of law in 
corporate or other elections is, that where an 


electors claiming t 


S onmmmneaeeeal 








to vote under Com: 
monwealth Electoral Act, 1902, «. 139: 
—Held: in validate the 


t must be shown that the f . 
electors entitled to vote in that mantiee sain 


rt beige rendering a candidate 
ineligible, proper notice of it must be 
ven at the time of election.—R. v. 
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elector, before voting, receives due notice that a 
particular candidate is disqualified, yet will do 
nothing but tender his vote for him, he must be 
taken voluntarily to abstain from exercising his 
franchise ; &, therefore, however strongly he may 
in fact dissent, & in however strong terms he may 
express his dissent, he must be taken to assent to 
the election of the opposing & qualified candidate, 
for he will not take the only course by which it 
can be resisted, that is, the helping of the election 
of some other person. (2) If the disqualification 
depends upon a fact which may be unknown to tlie 
elector, he is entitled to notice; but (3) if the 
disqualification be of the sort whereof notice is to 
be presumed, none necd expressly be given.— 
GOSLING v. VELEY (1847), 7 Q. B. 406; 16 
L. J. Q. B. 201; 8 L. T. O. S. 555; 11 J. P. 372 ; 
11 Jur. 885; 115 EB. R. 5423; on appeal (1853), 4 
H. L. Cas. 679, H. I. 
to (1) Consd. Galway (County) Case, 
. T. 69; Drinkwater v. 
P. 626. Apprvd. Beresford 


, LR. 9 C. P. 
Hope v. Sandhurst (1889), 23 Q. B Generally, 
Eynsbam 


e e s 79. 

Mentd. Dale v. Pollard (1847), li J. P, 530; 

Case (1849), 12 Q. B. 398, n.; RK. v. Christ Church Ove1- 

seers (1857), 29 L. T. O. S. 328; TR. v. London Consistory 

Court (Official Principal), Kx p. Beall (1862), 12.C. B. N.S. 

220; A.-G. v. Wilts United Dairies (1921), 37 T. L. R. 884. 

866. When notice necessary.}— GOSLING v. 
VELEY, No. 865, ante. 

867. What notice necessary to avoid votes— 
Disqualification known to electors.|—R. vv. 
BoscawEn (1714), cited 2 Cowp. 537. 

Annotations :-—Folld. Oldknow v. Wainwright (or R. +. 

Foxoroft) (1760), 2 Burr. 1017; R.v. Hawkins (1808), 10 


East, 211. . KR. v. Tewkesbury Corpn. (1868), 
L. R. 3 Q. B. 629. Folld. Galway Case, Trench v. Nolan 
(1872), 27 L. T. 69. 


(SECOND 





868. —— .J—HorsHAM CaAsE 
CasE) (1848), 1 Pow. R. & D. 240. 
Annotations :—Consd. Galway (County) Case, Trench v. 

Nolan (1872), 27 lL. T. 69; Re Launceston Caso, Drink- 
water v. Deakin (1874), L. . 9 C. P. 626. Refd. R. v. 
Tewkesbury Corpn. (1868), 9 B. & S. 6843. 








869. -]}—NoRWICH CASE (1860), Wolf. 
& B. 144, 
870. Express notice—From meetings.]— 





SOUTHWARK (SECOND) Casi (1796), Clifford, 131. 

871. Signed document.|— NEw- 
CASTLE-UNDER-LYME (SECOND) Case (1842), Bar. 
& Aust. 564. 

872. Printed document.| — Where 
a candidate is disqualified for election, & express 
notice of that fact is given to a voter befure he 
votes by means of a printed document, a vote 
given by such voter for such candidate is thrown 
away & will be treated as null & void.—WAKkr- 
FIELD CASE, BLAKELEY’S OASE (1842), Bar. & 
Aust. 307. 

873. ——- ——- Posted at polling places. 
—TAVISTOCK CASE, No. 1378, post. 

874. Constructive notice.]|—GoSLING v. 
VELEY, No. 865, ante. 

875. What disqualification necessary to avoid 
votes—Alleged bribery—Not declared such at time 
of poll—Allegation known to voters.|—-PENRYN 
ere Corb. & D. 55. 


ee — 





























j—There being two 


difficulty as to such disqualification : 
—Held: even if resp. was disqualified 
for election, the judge could not on such 
dence declare that the electors 
voting for resp. had voted perversely, 
& had therefore thrown away their 


whose votes were refused was such that 
been eifected fe ;euection might have 

© refusal._— H mson 
ers (1904, 10. L. R. 1323.— 


PART VI. SECT. 10, SUB-SECT. 8. 
865 L, General rule.}-If there be 6 


o. What notice to avoid 
isqualifica- 


ges 0 d 
tion.}-~-Evidence of ya of 
the alleged disq tion of resp. 


Sloraines was @ matter of talk 
& that all people at the meeting fot 


e nomina a: were 
Gapped to be aware of the supposed 


votes, so as to entitle petitioner to 
claim the seat.—Re WEST YORK ELEO- 
TION, GRAHAME V. PATTERSON (1872), 
H. H. O. 156.—CAN. 

Pp. —— Disqualificat known to 
electora—At tims of i aa 1848 
M. was convicted in Ireland of treason- 
felony and sentenced to transportation 
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Sect. 10.—The poll: Sub-sect. (8. Sect. 11: Sub- 
sects. 1,2 & 3, A.) 


candidates at a Parliamentary election, one of 
them was guilty of a corrupt practice by giving 
leave, on the day of nomination, to his tenants to 
kill rabbits on his estate, for the purpose of 
influencing their votes at the election. A notice 
was given to the electors on the morning of the 
polling-day, before the polling, by the agent of the 
other candidate, in the following terms :—‘‘ Colonel 
D., having, for the purpose of influencing voters at 
this election, given to all his tenants on the W. 
estate & voters in this borough a right to trap & 
shoot rabbits, has, I believe, been guilty of a 
corrupt practice, &, as agent of H., a candidate at 
this election, I hereby give you notice that, under 
those circumstances, the said Colonel TD. is dis- 
qualified from pas a candidate, & that all votes 
given for him will be thrown away.’’ Colonel D. 
obtained the majority, & was declared elected, 
but, being petitioned against, was unseated, on 
the ground of the above-mentioned corrupt 
practice. Petitioner claimed the seat on the 
ground that the votes given to resp. being given 
with knowledge of his disqualification, were 
thrown away, & consequently petitioner was in a 
majority :—Held: bribing by a candidate at an 
election, though it renders his election void if he be 
found guilty of it on petition, does not incapacitate 
the candidate at that election in the sense that the 
votes given for him by voters with knowledge of 
it will be thrown away, & no disqualification 
arises in that sense of the term until after the 
candidate has been found guilty of bribery on 
petition, & consequently, petitioner was not 
entitled to the seat.—Re LAUNCESTON CASE, 
DRINKWATER Uv. DEAKIN (1874), L. R. 9 C. P. 626 ; 
43 L. J.C. P. 355; 30 L. T. 832; 38 J. P. 808. 
‘Annotations :—Consd. Grant ». Pagham Or emecre (1877), 3 
C.P. D. 80. Expld. R. v. Bangor Corpn. (1886 ),3 7. L. R. 
me Ach Coe nee iepe Sandhurst (1889), 33 Q. B. DD. 
brose (1890), J. Q. B. 114, 
Apia. cai (County) Case (876 5), s O’M. & H. 19; 

ee v. Morey (1903), 73 L. J. 

877. Voting without notice oe ‘disqualification 
—Remedy of electors.|—Those who voted for a 
disqualified person without notice might, if they 
chose to demand that privilege, vote again for 
another person, but nobody was bound to call on 
them to do so.— HAWKINS v. a (1813), 2 Dow. 124 ; 
3 BE. R. 810, H. L.; affy. S . ©. sub nom. R. v. 
HAWKINS (1808), 10 ) Hest 211. 


he prasad v. Parry 


:—Conad. & Phillips (1811), Ee 
¢ Gosling Ps Tone, wits } = i Cas. 


549 ; 
Distd R. v. Tewkesb n. (1868), L. R. 3 Q. B. hy 
- Galway Case, ee v. Nolan ‘187s, 27 L. T. 
R Launoosto mn Case, Ppa Mies v. Deakin 


td. Re 
(tira) f L. R. 9 o. P - 626. d. R. v. Twyning (1819), 
oR Ald. R. 2. ee ge (i865), 13 W. oe Hite 
Hobbs v. Morey (1903), 89 L. T 


Where notice detamatory See Linen & 
SLANDER. 


Sect. 11.—THE BALLOT PAPER. 
SuB-SEcT. 1.—IN GENERAL. 
Form & contents.|—See Ballot Act, 1872 (c. 33), 
Sched. I., Part I., r. 22. 


re a oe ene ee eee 








— 


for fourteen years, but he escaped 


within that period, and did not, by for 
ning 


undergoing his sentence or obtai 
& pardon, or in any other way, remove 
the disabilities created by 3 convic- was enti 


tion and sentence: in 1853, he was 
naturalised as a citizen of the United 
and was, at the time of his 


States I. R. 9 
clection in 1875 


re et et ee ee ee 


brougnt nome to the electors who 


wake fuecwn ay away, & the rival candi- 
date, pehongh non numerically in a minority, 

the seat.—Re 
PERARY CASES, eo v. CAHALAN, 
MOORE v. ee tee SHALE (1875), 


ELECTIONS. 


Official mark.]—See Ballot Act, 1872 (c. 33), 
Sched. I., Part L, r. 24; Representation of the 
People (Adaptation of Acts No. 1) Order, 1918. 

878. Tendered ballot papers—-Not endorsed with 
applicant’s mame — Impersonation.] — TOWER 
HAMLETS, STEPNEY DIVISION CASE, ISAACSON v. 
DURANT, RICHARDSON’S CASE (1886), 2 T. L. KR. 
559, 568; 4 O'M. & H. 34, 43. 

Annotations :—Distd. York (County) East Tuding Buckrore 

Division Case (1886), 4 OM Mentd. 2 


eer Ga Philip i ‘& Morgan og 


So er School 
Goff (1886), 2 T. L. R. 900; Finsbury Contral Division 


Case (1892), 4 O’M. & H. 171; Cheltenham Case A 
6 O'M. & H.194; Exeter Caso (1911), 6 O'M. & H. 2 


879. ——— Placed in ballot box—Not cael 
to presiding officer — Impersonation.] — York 
(County) Kast RimpiIna, BuckKROSsE DIVISION 
CASE, SYKES v. McCARTHUR (1886), 4 O'M. & H. 
110, 115. 


Annotation 5 mentd. Cooper v. Ogden, Oldham Caso (1908), 
247T. L. R. 2 


J—Se0 Ballot Act, 1872 (c. 33), Sched. I., 
Part I., r. 27. 

Spoilt ballot Papers.|—Sce Ballot Act, 1872 
(c. 33), Sched. I., Part I., r. 28. 

Disposal of ballot papers.]|—See Ballot Act, 1872 
(c. 33), Sched. I., Part I., rr. 37, 39. 

880. I Inspection of rejected papers or counter- 
folls.]} — A prosecution having been instituted 
against a deputy-returning officer, who had pre- 
sided at a booth during a municipal election, 
for offences under Ballot Act, 1872 (c. 33), a 
county ct. judge, in the exercise of jurisdiction 
given by Sched. I., Part II., r. 64 of the Act, 
made an order directing the town clerk of the 
borough to produce & show, for the purpose of the 
prosecution, certain rejected ballot papers, counter- 
foils, counted ballot papers, & spoilt ballot papers 
relating to the same polling station, & to open the 
sealed packets containing those documents, & 
the marked copy of the register, & to take all such 
proper means as he should deem necessary in 
order that the mode in which any particular 
elector had voted should not be discovered; & 
further ordered that no person should be allowed 
to see the face of the counted ballot papers. At 
the trial of the indictment against the prisoner, 
charging him with having fraudulently placed 
papers purporting to be, but to his knowledge not 
being, ballot papers in the ballot box, the counter- 
foils & marked register produced under the 
aforesaid order, were allowed to be given in 
evidence, & the face of the voting papers to be 
inspected so as to show how the votes appeared 
to have been given:—Held: this was rightly 
done.—R. v. BEARDSALL (1876), 1 Q. B. TD. 452 ; 
451. J. M. C. 157; 34 L. T. 660; 40 J. P. 583; 
13 Cox, C. C. 193, C. C. R. 

.|—See Ballot Act, 1872 (c. 33), Sched. I., 
Part [., rr. 40-42. 








SoB-sEcCT. 2.—WHO rep asia TO RECEIVE. 


See Ballot Act, 1872 (c. 33), s. 
881. Name wrongly aeeceae, ‘on register.| — 
Where the name of A. had been inserted on the 


a ee ee we ee eee 


of a candidate from the ballot paper is 
not per se a ground for setting aside an 
election, if it is not shown that it has 
in somo inanner affected the result of 
the election.—R. v. BRADBURN (1876), 
6 LP. RK. 308.—~CAN. 


Held: their votes | 


TIp- 


PART VI. SECT. 11, SUB-SECT. 2. 


& Sevier born British 
subject who had become an alien. M- pany VI, SECT. 11, SYB-SECT. 1. pj ?ualised clestor — Refusal of 
member of the House of Commons. candidate’s name— duly qualified who has been rofused 


Notice of his disqualification had been 


Omiasion of cand 
Effect of.}~—-Tho omission of the name 


& ballot paper by the deputy returning 


Part VI.—PARLIAMENTARY ELECTION. 


register instead of that of B. evidence was ad- 
mitted to show that such was the fact. Under 
such circumstances A. had no right to vote.— 
SOUTHAMPTON CASE, CHALK’S CASE (1833), Cockb. 
& Rowe, 100, 110. 
Annotation :—Mentd. Tipperary (County) Case (1875), 3 

OM. & H. 19. 

g82. ——— For two divisions of same borough— 
Voter entitled to  elect.|—TowER HAMLETS, 
STEPNEY DIVISION CASE, ISAACSON v. DURANT, 
Buiitz’s CAsE, No. 771, ante. 

Conclusiveness of register.)|—Sce Part V., Sect. 3, 
sub-sect. 5, ante. 


SuB-sEcT. 3.—VALIDITY OF. 
A. In General. 

Sce Ballot Act, 1872 (c. 33), s. 2. 

883. Number of vote marked on paper— 
Possibility of identification—Result of election not 
affected.|—BIRMINGHAM CASE, WOODWARD wv. 
Sarsons, No. 892, post. 

884. Official mark on ballot paper—Duty of 
presiding officer as to.]—DICKERING v. JAMES, No. 
859, ante. 

885. Face of paper not marked—-Regular 
in other respects.]—(1) A ballot paper which con- 
forms in other respects to the requirements of 
the Ballot Act, 1872 (c. 33), is not void because it 
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has not on the face of it the official mark directed 
by sect. 2 of that Act to be marked on both sides 
of the ballot paper. 

(2) It must not be taken that this ct. is of 
opinion that it was intended that the learned 
judges who try an election petition should reserve 
for this ct. difficult questions which arise dur- 
ing the hearing (LORD COLERIDGE, C.J.). — Re 
GLOUCESTERSHIRE THORNBURY DIVISION CASE, 
ACKERS v. HOWARD (1886), 16 Q. B. D. 789; 54 
L. T. 651; 5073. P.519; 34 W.R. 609; 2T.L. R. 
484; sub nom. Re GLOUCESTER (COUNTY) 
SOUTHERN OR THORNBURY DIVISION CASE, AKERS 
v. HOWARD, 55 L. J. Q. B. 273. 

886. Sufficiency of—Intention of presiding 
Officer to mark.J]—GLOUCESTER (COUNTY) CIREN- 
CESTER DIVISION CASE, LAWSON v. CHESTER- 
MASTER (1893), 9 T. L. R. 2553; Day, 155; 4 


yin oe Ae 194. 
—Mentd. Re Pontardawo Rural District Case 
AU807), 3 51 ‘Sol. Jo. 484; Execter Case (1911), 6 O'M. & H. 


887. Papers of illiterate voters—Marked by pre- 
siding officer—Irregularly returned to returning 
officer.|—BIRMINGHAM CASE, WOODWARD 01, 
Sarsons, No. 892, post. 

888. Wrong papers given to voter— Vote 
registered thereon—Subsequent vote by person 
properly entitled.|—GLOUCESTER (COUNTY) CIREN- 
CESTER DIVISION CASE, LAWSON v. CHESTER- 





officer, cannot be deprived of his vote. us —CAN. within the meaning of the Act. mg 
ey ee NORTII aye one es} ee ——.J]—A ballot ee Pe one ait oTTON 23 
‘AMERON ¥. ACLENNAN oO 1 ould t b ted 1 v. RIDGLAND ; 
(1875), H. E. ©. 671.—CAN. Fhould not be rojectod morety because 6, T.322 ; 40. L. R. 253; 10, W.2t 
besides his initials placed the voter's ety .—CAN. 


PART VI. SECT. 11, SUB-SECT. ie 


s. General rulc.}—If a ballot pape 84: 14 Sask. L 
is so marked that no one lookin —CAN. 
at it can have any doubt for which AG eee 


candidate the vote was intended, & if 
there has been a compliance with tho CG. L. T. 
rovisions of the Act, according to an 
& reasonable construction of it, 
the vote should be allowed. 

The dividing lines on the ballot 
between the names of the candidates, 
& not the lines between the numbers & 
the names, indicate the divisions within 
which the voter’s cross should sve 
placed, & the space containing t 
number is part of the division of the 
ballot containing the candidate’s name, O. P. D —S. 
so that a vote marked by a cross to the e. 
left of the line between the number & 
the name is good.—Re Wrst ELGIN 
PROVINCIAL ELECTION, 18 OC L. T. 
249; 2B. R. 38.—CAN. 


papers with a seal 


Held: 





papers 1 may a 


t. "Number 0 ag! marked on Signature be affixed by 
I OPE malate vy of tdentification— erson that renders the hallo’ 
diBect The a eputy returning officers valid & an election void.—£z p. 
ad, from a taken idea of their DRYDEN (1893), 14 N.S. W. L. R. 
duty, placed the numbers of the voters, AUS. 


as marked in the voters’ list, on the 

backs of “ae ballots :—ZHeld: under 

42 Vict. c. 4, 8. 18, the marks so ete 
Eis mot avoid the mer at —Re Russ fetta 

ae AKER v, MORGAN i 

No state- by 


ee 
ment of votes either signed or unsigned 
Lhe in the ballot box, & the deput 
officer had indorsed on eac 
ballot paper the number of the voter 


—On face of 
papers having the 


in such 
presi 


poll number on the 
—Ite MOOSE oo 1921) 3 W. 
-h.430;62 D.L. R.14. by 


-—- -——.]—Re Sovrn FR. &. 
PERTH PROVINCIAL EON: 18 
255; 2 E.R. 47.—CAN. 


8841. Official marks on ballot p 02.—CAN. 
Duty of  Hhidagia officer as to. 1 Where 
the presiding officer marked the baHot 
rovided for another 
purpose & not with 
supplied under Act 12, Phat 
the returning officer had acted 
corectly in rejecting the papers.— 
Ex 7. TB AP v. STEYN (1920), 


officer—Use of india-rubber stamp 


of an india-rubber stam 


f.—— erat of vance Oftees 


aa) tnilinia Of thie 
siding officer upon their faces, 
osition that when the papers . 
were ea ed the initials could be 


thereby invalidated. 

The mere fact that the number on 
the counterfoil to a 
does not correspon 
on the application is 


—— ——,J—Ballots with letters 
“8 B 8.”" on their back placed there 
mistake for deputy returning 
officer’s initials “*‘ R. 8.,"’ were good by 
O. 1897, c. 9, 8. 112 2 (3) Be 
WEST HURON PROVINCIAL ig eo 
eee O. W. R. 378; 9 O. L. 


lL —— Stamp of returning officer— 
abd | days —EKlection Act, 
O. 1914, o. 8, s. 114, being 

ep sable to the deputy returning 
cer, but not the “ returning 
officer,” @ ballot not stamped by the 
latter official in accordance with the 
ied Bernd direction of s. 71 (2) is 

i ot to be counted.—Re Soutn OxFrorpD 
PROVINCIAL ELECTION, MAYBERRY v. 


ack oF fu ballot. 
W. R. 


the official mark 
8. 42 :-— 


Signature | of Oyo ld SINCLAIR, é NCLAIR v. MAYBERRY 
The Tevirning oteer in signing ballot 152.0 he .-LR.1; 20D4L. RR. 
Ter Eteane _ Bu it Sich Init of poll clerk 


instead of of rey of by ap i officer. }-—~ 
A ballot paper properly marked by a 
water, but ner t initi coe oe ag pee ay 

verse | officer, having instead the 
initials ao which a peared to be & 
were assumed to be, those of the poll 
clerk, held good.—Re Wrst HURON 
PROVINCIAL REY Re GARROW v. 
CAN. 18 CL. T. 247; 2 HE. R. 58.— 


Number of station marked 

a “Gat wore @ presiding officer 
on fide ut wrong station th on every 
ballot paper at that station the number 
of the station :—Held: such officer 
‘x those peer papers 
had been oeLy F rejected.—NICHOLSON 


other 
apers 


wt— 


ballot 


‘but 





seen 
officer were not 


ostal ballot pa pi 
with the num 
not n 


on the voter's list. Th 

mot inelNaed cites in tee votes were OF itself euficiont. to invalidate the v. VAN NIERERE (1916), T. P. D. 581-— 

the returning officer, the recount by the vote.—CHANTER v. BLACKWOOD (1904), 58. AF. 

pounty udge nor before the judge who 10. L. R. 121 roe 0. —— Irregularities of deputy 

the 5 pallets Wyere propery “rejected. — ANSTRUTHER 0 LLIAMSON G8 1886), deputy: tuoning offlc “a. ithe teed 
OTHWE D © re officer is author 

RTO Cy, CASE (1884), 8 BGR. 13 (Gee oF Sean.) B17 tS Boe eee eee act: of to interfere 
. CAN. a 393.—SOOT. with or question & VO ter as to his vote ; 

ee ee — er Mistake deputy e deputy re officer, by per- 

Dominion Election Act a ballot cast oO g Tnitiate In initial mit: tting the t of a candidate 

at an election is avoided if there are ting eee allots a deputy ret become ac ted with the name of 

mayo entice, aceeer weegrowse | OPer bate hi nals HC, ewioed fae, canauan OF he the ee 

nao aur spot Re WENTWORTH “Do- Mt : i OY, ins astead cf imposed 0 n him’ to cones from ail 


(1905), ob OL a, jae 386 “SO R. such ballote were 


fe tail foitiaie yt Me instead of 
his MeN. :—Held ; 
sufficiently initialled 


rsons the > mods of voting & to main- 
fain the secrecy of the proceedings.— 


110 
Sect. 11.—The ballot paper: Sub-sect. 8, A. & B.) 


MASTER, Bruton & CLEAVER’S CASE (1893), 4 


yi & H. 194. 
Annotations oe entd. Re Pontardawe Rural District Case 
(1907), 1 61 Sol. Jo. ieee Exeter Case (1911), 6 OM. & H. 


889. Papers found after declaration of poll— 
Inadvertently left in ballot box-—Votes allowable. |— 
Three ballot papers at a Parliamentary election 
were found in different ballot boxes after the 
declaration of the poll, one, which was for peti- 
tioner, on the day of the declaration, & two, 
which were for resp., after the lapse of eleven days. 
Petitioner contended that the two in favour of 
resp. ought not to be counted owing to the break 
in the continuity of possession required by Ballot 
Act, 1872 (c. 83). The counterfoils of these papers 
were found in their proper places, & the numbers on 
the backs of the three papers did not rh yea on 
the backs of any of the counted or rejected ballot 
papers. ‘The ct. found that they were in- 
advertently left in the box when the votes were 
counted ; that they had not been counted; that 
they were properly marked; & that thoy had 
electors’ numbers on them corresponding to 
numbers in the register :—-Held : in the particular 
circumstances the three votes must be allowed.— 
Re DERBYSHIRE NORTH-EASTERN CASE, HOLMES 
v. LEE & CLEAVER (1923), 39 T. L. R. 423. 


B. Uncertain or Irregular Markings by Voter. 


See Ballot Act, 1872 (c. 83), s. 2, Sched. I., 
Part I., r. 36 (1-4). 

890. General rule.]|—(1) With regard to those 
votes as to which objections have been raised to 
the mode in which they were marked by the 
voters, we have proceeded upon what we think 
was the true intention of the Legislature in framing 


ene cer om 


Re HAuTon ELECTION, BUSSELL v. 
DARBER (1875), H. K. C. 283.—CAN. 











instead of taking from each a declara- 
tion “that he was unable 
asked ota if he was able to read or 


ELROTIONS. 


Pee Act, 1872, oc. 88]. We have, first of all, 
asked ourselves whether the voter received his 
Peper with the intention to vote. The mere fact 
hat he has applied for & received a voting paper, 
affords abundant evidence that such was his 
intention. Then we have looked at the face of 
the paper itself, with a view to see whether or not 
the r has by any mark clearly indicated the 
hari for whom he wished & intended to vote ; 
if we have found such a mark, we have upheld 
the vote, regardless of the very technical, & as we 
think unsubstantial, objections which have been 
allowed in some of the earlier cases to be found in 
the reports of election cases, our view being that 
we ought to interpret the Ballot Act liberally, &, 
subject to other objections, to give effect to any 
mark on the face of the paper, which in our 
opinion clearly indicated the intention of the voter, 
whether such mark were in the shape of a cross, 
bs a straight line, or in any other form, & whether 
made with pen & ink, pencil, or even an indenta- 
tion made on the paper, & whether on the right 
or the left hand of the candidate’s name, or else- 
where within his compartment on the voting 
paper (HAWKINS, J.). 

(2) We think we ought to adhere to the language 
of the statute itself, which says that the mark 
must be a mark by which the voter can (not 
might possibly) be identified ; whether the mark 
is such, is a matter of fact (HAWKINS, Js). 

(3) The result of our investigation of the whole 
matter is that we have come to the conclusion 
that there is an equality of votes. The effect 
is to render the election void (HAWKINS, J.).— 
GLOUCESTER (COUNTY) CIRENCESTER DIVISION 
CASE, LAWSON v. CHESTER-MASTER (1893), 9 


T. L. R. 255; Day, 155; 4 O’'M. & H. 104. 

Annotations :—As to (1 (1) § ) fala Re Pontardawe Rural District 
Case (1907), 51 Bo i34. Generally, Mentd. Exeter 
Oase (1911), 6 O°'M. & 

Aone v. el aca (1904), 1 

C. a R. 77.-—-A 


— oe ee 





to read,”’ 
vw. KRERBY 


-}—Ballots being un- 
questionably those givon by the deputy 
returning officer to the voters, should 
be eae 00d.—BOTHWELL CASE (1884), 
8S, C. R. 676.—~—CAN. 

Ontario Election 
Ac * does | not void the ballota cast at 
any particular poll where the deputy 
returning officer failed to make a state- 
ment of the votes cast in his returns; 
if the returning officer has no difficulty 
in ascertaining the number of votes 
cast the vote must be counted.—Re 
PRINCE EDWARD PROVINCIAL EKLKo- 
TION (1905), 5 O. W. R. 376; 90. L. R. 
463.—CAN. 


Under Saskat- 
chewan an Election Act a ballot cannot be 
rejected on the sole ground that some 
act of the deputy ret officer 
has afforded a moans of identification 
of the voter. An omission of the 
deputy returning officer is on the same 

ooting unless otherwise directed in 
ine Statute. An omission to number a 
coupter-foil does not destroy the vote ; 
nor does the fact that the de uty 
returning officer used 6 certain m arking 
rather than ‘er own initials on the ballo 
if the vote is pags fel on hg ee 
age Bele A ai ois 
aw, (1921) 3 W. ie rice i Sask. 
3 0; 15D. L. R. 1b OAN. 
——— ——.}+-The fact that a 
number has been placed on the back 
of each ballot paper in a voting sub- 
in pencil, by the deputy 
ffi will not inv date 
them.—e SoutH PERT PROVINCLAL 
Pp 18 OC. L. T. 266; 2 E.R. 


‘ t. fy eturn agg bell A onpeac relia the 
vorel of aii st da poling vacant 





ene | one 


write eg onpehhe'y an repabard 
in the negative, ested him to put 
his mark to the Aeclaestion of iliterecy, 
what he conceived to be its 
effect. e then openly marked the 
pee paper as instruc by the voter, 
the presence of both candidates 
thelr agents, & the poll clerk, all of 
whom taken the usual declaration 
of secrecy :— Held : da shagictcee! f there 
was no ‘Violation of the ene Pie or 
secret voting laid down in R 
oc. 10, & the votes were not imps roperly 
taken.—PRESOOTT (PRov.) (188 
KE. R. 88.—CAN, 


a. Secrecy — Voting compartments.) 
—Held: voting compartments which 
did not wholly Biase the voters, but 
were 80 constructed as to afford them, 
if ordinarily careful pein sone 
for marking their ret, 
soalent complied v th the statute’ 

WIcK MAGISTRATES, 
Taney s C. 874. —SO0OT. 


upon Teectitionten & ballot pa 
tens to electors pursue to ap Hea 


ns not attested . pereon 0 
the classes 8 peated fn mee. 
wea Hees he 1908 
ane arafid er, jecued D ursuant to 
sect. 189 a the Ao t to & der absent 
from vision must be in the 


ordinary fom having the names of the 
candidates printed or written thereon, 

& the voter must vote in the ordinary 
cross hig d does the 


by the voters wri on a blank 
ballot paper the e of one of 
86 Cari Lear] d.— 


(1930), 27 270. L. R. 449. ASAUS. 

d. Candédate’s number not essential.) 
—The candidate's number is hot an 
essential part of the ballot paper.— 

e PRINOF KpwaRkbD PROVINCIAL ELEOC- 
TION, WILLIAMS v. CURRIE (1903), 22 
ey T. 285; a R. 255; 1 
O. W. R. 468.—CAN 


PART VI. SECT. 11, SUB-SECT. 3.—B, 


890 I. a a rule.+—-An irregular 
mark in the fpare of @ cross, so long 
as it does not the form of & cross, 
does not invalidate . ence paper. — 
Re MONoK LEOTI GRAN 
MoCALLu™ (1876), H. z 0. 725 ANCAN. 

$90 ii, ——~.}—Whenever the mark 
evidences ah attempt or intention to 
make a& cross, though the cross may be 
in some respects unpertect, the ballot 
should be counted, unless from el a 
peculiarity of the mark inadé it 
reasonably inferred that there aA no 
an honest design simply to make a 
cross, but that there was also an 
intention so to mark the paper that 
it could be identified, — which i pata 
eee ballot should 


ae Case (esd), 8 he ct GO 


een i —s-2,}— Ballot i papers m neeeee 

in stich a er aa to 

honest attempt make & cross 

intention to comply with ae statate 

CAiaany, BENWEEE GBH et 
ARY, BENNETT v, mW, in 

Ne R. 187; 70D. L. R 


890 iv. -——. 
tial 8 valid vate that iat the a ballot pepe t paper 


be ked & not a mere 
line but that a badiy ¢ fo ig 
a cross with the addition sma 


Part VI.—PARUAMENTARY ELECTION. 


891. -]—It is obvious to begin with, that 
the mistakes that illiterate & unskilled persons 
may make in filling up their ballob papers are 
almost infinite, but it is equally true that the 
devices that fraudulent people may arrange 
between themselves for identification are also 
infinite, & it seems to me that what you have got 
to do when you have got ballot papers of the kind 
such as we are considering, some for the purpose 
of seeing for whom they voted, & some for the 

ose of seeing whether there are marks of 
identification, it seems to me that what you have 
got to do is to look at the paper & to form your 
own opinion upon looking at it whether what is 
there is put there by the voter for the purpose of 
indicating for whom he votes. It seems to me 
that when you find a ballot paper which has got 
something clearly going beyond the intention to 
indicate for whom he votes, then you must hold 
the vote to be bad (CHANNELL, J.). XETER 
CasE, DUKE v. St. Maur (1911), 6 O'M. & H. 
228, 229. 
meaarrtig :—Refd. West Bromwich Caso (1911), 6 O'M. & 





892. Position of cross—Not within vote space.] 
—(1) An election is to be declared void by the 
common law applicable to parliamentary elections, 
if it has been so conducted that the tribunal which 
is asked to avoid it is satisfied, as a matter of fact, 
either that there was no real electing at all, or 
that the election was not really conducted under 
the subsisting election laws, that is, that the 
constituency have not in fact had a fair & free 
opportunity of electing the candidate which the 
majority might prefer, or that there is reasonable 
ground to believe that a majority of the electors 
may, by reason of irregularities in the mode of 
conducting the election, have been prevented from 
electing the candidate they preferred. 

(2) To render an election void under the Ballot 
Act, 1872 (c. 83), by reason of a non-observance 
of or non-compliance with the rules or forms given 
therein, such non-observance or non-compliance 
must be so great as to satisfy the tribunal before 
which the validity of the election is contested that 
the election has been conducted in a manner con- 
trary to the principle of an election by ballot, 
& that the irregularities complained of did affect 
or might have affected the result of the election. 

(3) The ballot paper must not be marked so as to 
show that the voter intended to vote for more 
candidates than he is entitled to vote for, nor s0 
as to leave it uncertain whether he intended to 
vote at all, or for which candidate he intended to 
vote, not so as to make it possible by seeing the 
paper itself, or by reference to other available 
facts, to identify the way in which he has voted. 
If these requirements are not substantially ful- 


strokes, so as to resemble letter X, 
wil not render the vote null.— 
HASWELL v. STEWART (1874), 1 R. 
Me of Sess.) 925; 11 Sc. L. R. 633.— 


802 i. Posilion of croas—Not within 
vote space.}—Ballots with a cross to 
the ht just 


892 iv. 





name, but the same column, & not o 

the column on the right-hand side’ v. 
of the name, held valid.—Re North 42 
VICTORIA LECTI 


ON, OAMERON  v. 
MACLENNAN (No. 2) (1875), H. E. C. 
671.—OAN. 


the right of the name, held invalid.— 
Re MONCK ELECTION, @ 
CaLLuM (1876), H. EK. 


made his mark below the name of the 892 vil. 
ag gee whose name was printed 
as 


Dp 
t in order on the paper, & below 
after the candidate’s in # dbublo fines ‘printed at the bottom 
pe paper Nee et ek laa ey, Ae 8 
LEMING (1908) 40 N. 8. R. 282; 
. L. R. 402.— AN, 
s92v, ——-——. +The fact that the 


cross is marked in 
left hand side of the ballot 


lll 


filled, the ballot paper is void & should not be 
counted; &, if it is counted it should be struck 
out on a scrutiny. 

(4) Ballot papers with the name of the voter 
or of the candidate voted for written opposite to 
the name of the latter & not marked wit @ Cross 
or with the addition of ‘‘ cu” to the cross were 
held to be void. 

(5) The placing of two crosses, or three crosses, 
or a single stroke (thus /) in lieu of a cross, or a 
straight line (thus |) or a mark like an imperfect 
letter P in addition to the cross, or a star instead 
of a cross, or a cross blurred or marked with a 
tremulous hand, or a cross placed on the left hand 
side of the ballot paper, or a pencil line drawn 
through the name of the candidate not voted for, 
or a ballot paper torn longitudinally through the 
centre :—Held: not to avoid the vote, in the 
miceri of evidence of connivance or pre-arrange- 
ment. 

(6) Twenty ballot papers were marked by the 
presiding officer by the direction of voters who 
were unable to read. Each of these ballot papers 
was placed by the presiding officer in the ballot box 
wrepred up in the declaration of inability to read 
made by the voter. The declarations of inability to 
read of the votes so marked by the presiding officer 
were not made up into a separate packet, sealed 
with the seal of the presiding officer, & so delivered 
to the returning officer (pursuant to sched. I, 
Part I., rr. 26 & 29), but were delivered to him 
in the ballot box with the ballot papers as above 
mentioned. These votes could have been, but 
were not in fact identified by the returning officer 
at the counting of the votes :—Held: notwith- 
standing this breach by the presiding officer of 
the direction of the rules, the votes in question 
were properly counted. 

(7) At one of the polling stations the presiding 
officer before delivering the ballot papers to the 
electors attending to vote marked upon each 
(to the extent of 294) the number of the vote 
appearing on the burgess roll, which would enable 
any of the persons present at the counting of the 
votes to identify the way in which the party had 
voted. Of the electors who received these ballot 
papers, 234 voted for the petitioner, & 60 for the 
resp. These votes were not counted by the 
returning officer :—Held: this admitted error of 
the presiding officer, which did not affect the 
result, did not render the election void either at 
common law or under the Ballot Act. 

(8) Where there have been irregularities in the 
conduct of an election by the presiding officer at a 
particular polling station, but there has been no 
personal default on the part of the returning 
officer, & the result of the election has not been 
affected by the mistake of the presiding officer. 


side, after the candidate's name, is 


RANT v. MO- paced on the left of the vertical line 
C. 725.—CAN. elineated on the ballot paper.—S#EIL 
The voter had - ENNIS (1874), I. R. 8 C. L. 240.—IR. 


vil, ——— ——.]—A ballot paper 
with a cross decidedly to the left of the 
candidate’s name must be rejected.— 
HASWELL v. STEWART (1874), 1 R. 
(Ct. of Sess.) 925; 11 So. L. R. 633.— 


892 viii, ——- —-—. ]}—A mazjJority of 
the votes rejected were recorded on the 
right-hand side of L.’s name on the 


e division on the 
ballot papers, but on the ieft-hand 


aper 


892 ii. ——-_ ——.}~Ballot with a contal the candidate’s number side of the perpendicular line which 
cross not in the proper compartment not in 6 division containing partitioned off the blank space on the 
of the ballot aper, but stillto theright name, will not invalidate it.—Re right where the voter's crosg is usually 
of the candidate’s name held valid.— SouTH RTH PROVINCIAL ELECTION, placed. In a few instances crosses 
Re MONOK ELBOTION, GRANT vo. Mo- 180. L.T. 255; 2 EB. R. 47.—CAN. were placed directly under the name of 
CauLuM (1876), H. E. ©. 725.—OAN. the candidate :—Held : 


892 vi. -—-— 
Ballots with ought not to he 


928 iil 
name or not to voter's thark, pl 


grosses made at left o 


——.}—A ballot paper 


“Gf the right-hand 


recorded on the rigit-han 


candidate’s name were valid, but votes 


112 


Sect. 11.—The ballot paper: Sub-sect. 3, B.] 


the returning officer will not be visited with costs.— 
BIRMINGHAM CASE, WOODWARD v. SARSONS (1875), 
L. R. 10 C. P. 783; 44 L. J. C. P. 208; 32 L. T. 
867; 89 J. P. 776. 


Anolis tations :—As to (1) Refd. Islington Western Division 
(1901), 5 O’M. & H. 120. on ‘3 . Refd. Brodie v. 
Bevan, Dunn e ee (1921), 3 172; Young v. 


Darvel (1922), 87 .P. 8. As : Tay" Cocit, Exeter Case 
(1911), 6 OM ei. 928, 229. Poy Apld. Phill av 
Goff (1886), 17 Q. B. D. 805: York (County) Ha Hast H iding, 


Buckrose Division ek (1886 ), 4 O'M. & 

Tower Hamlets, Ste 
1886), 4 O'M. & H. 
hornbury Division ree Ackers v. Howard (18886 
. B. D. 739; Re Doras ae rth Hastern 
olmes v. Lee & Cleaver ee iL. R. 423. 


0 
penne y Division t Pitebotts Case 
As to (8) Refd. Se ar er tiwery, 
Case, 


As to 


(7) Apld. East Clare Case, Cox Tedmend 1892), Day, 
161. Generally, Mentd. Montreal! Stroct Ry. v. Normandin, 
[1917] A. G. 170. 








893. .}—A ballot paper may be well 
marked for one candidate, although a great 
portion of the cross is opposite the name of another 
candidate, if the point of intersection of the 
crossing lines is opposite the name of the former.— 
BERWICK CASE, MCLAREN v. Home (1880), 44 
L. T. 289, 290; 3 O'M. & H. 178, 181. 


Annotations : —Retd. Stepney Case (1886), 2 T. R. 559; 
York (County ) East PRiding, Buckrose Dives Case 


(1886), 4 OM & H. 110; ober v. AE aa Oldham Muni- 
cipal Case (1908), ve TT, L. R. 242, 
894. ——— ——.]—T'owER IITAMLETS, STEPNEY 


DIVISION CASE, ISAACSON v. DURANT (1886), 54 
L. T. 684; 2T. L. R. 559; 40°M. & H. 34, 37. 
Atnclaiions :—Apld. York c (County) Kast Riding, Buckrose 

Division Case (1886), & H. 110, 111. Refd. Re 

Southampton Schoo Board Case, Philips & Morgan v. 

Goff (1886), 2 T. L. R. 900; ineou ntral Division 

Case, Muinmery’s Case (1892), 4 O’'M. & H. 171, 174; 

Cheltenham Case (1911), 6 O'M. & H. 194; Exeter Case 

(1911), 6 O'M. & H, 228, 229. 

895. ——- §-§ ——.] — York (Country) Fast 
RIDING, BUCKROSE DIVISION CASE, SYKES v. 
McARTHUR (1886), 4 O’M. & H. 110. 
Annotation :—Mentd. Cooper v. Ogden, 

(1908), 24 T. L. lt. 242. 

896. -|—WeEsr Bromwict CASE, 
HAZEL v. LEWISHAM (VISCOUNT) (1911), 6 O'M. & 
ye ia 257. 

Bers Nichol v. Fearby, Nichol ». Robinson, 

math 1 TK. B 

897. on "back of ballot paper.]|—A ballot 
paper marked only with a cross on the back of the 

aper is bad.—BrERWICK CASE, MCLAREN v. 
Hg (1880), 44 L. T. 289, 290; 3O’'M. & H. 178, 
18 

Annotations :-—Distd. Stepney Case (1886), 2 T. L. R. 559. 

AR etd. York (County) 3 Hage ein ing, Buckrose Division Case 

eee 4 0’ 10, ooper tv. ra Oldham 

unici pal Case (1968), 24. b, ie 242, 243 


recorded haga va the candidate’s name 


Oldham Case 











897 iv. 





could not be accepted.—McCHLERY 
v. NAPIER (1914), 8. 8. PR. 59.—S. A 
892 ix, —— ——.}—If, from inspec- 


tion, the cross was meant for a par- 
oe candidate, it must be considered 
being ‘‘ opposite,” though it was 
placed on the right, the lefty above cr 
clow the name of such candidate.— 
NICHOLSON tv. VAN NIEKERK (1915), 
A P. D. §81.—S. AF. 

897 i. On back of ballot paper. }-— 
A cross in the right place on ad back 
of the ballot paper held not to be 
fatal.— Re MoNcCK ELECT! TON oe v. 
McCALLUM (1876), H. E. C. 725.—CAN. 

$97 ii. .J—-Ballots marked 


10. W. R. 
604, 1131 —CAN., 
897 v. 





candidates, but 





their face 











having a cross on the back only, was 
rejected.—Re NORTH GREY PROVIN- 
CIAL ELECTION, Boyp «. MoKay ered 
22 C. L. T. 286; 40. L. 286; 

474, 483 : 20. W. ‘a 231, 


——.}—Held : 
paper properly spr he for one of the 


back opposite the deputy returning 
officer’s initials, should be counted. 

Ballot pal ers having 

@ Cross on the back should 

not be counted.—Re 

cet all eee ION, MAYBERRY v. 

NOLAIR . 


ELECTIONS. 


898. -J—-If you take the whole con- 
text of the Act [Ballot Act, 1872 (c. 33)] & read 
the direction the voter is to place a cross on the 
right-hand side opposite the name of each candi- 
date for whom he votes, & that, together with the 
other provision with regard to the returning 
officer, clearly indicates that it must be on the 
face of the paper. We think that the vote was 
properly rejected on the ground that a cross upon 
the back is not a compliance with the Act 
(POLLOCK, B.).—YorkK (CouNTY) East RIDING, 
BUCKROSE DIVISION CASE, SYKES v. MCARTHUR 
(1886), 4 O7M. & H. 110, 111. 


Annotation :—Mentd. Cooper v. Ogden, Oldham Case (1908) 
247. L. R. 242. 


899. Substitutes for cross— Star.]— BiIRMING- 
HAM CASE, WOODWARD v. SARSONS, o. 892, ante. 

900. cineles7 aie is not across; but is 
it such a departure from a cross as to indicate any 
intention on the part of the voter otherwise than 
to record his vote for the person whose name is 
opposite the bad cross ? cannot myself think 
that that isso. For my part I think this is a good 
vote (PoLLocK, B.).—YorK (COUNTY) EAsT 
RIDING, BuCKROSE DIVISION CASE, SYKES vw. 
McARTHUR (1886), 4 O’M. & H. 110, 112. 
ae gent. Cooper v. Ogdon, Oldham Case (1908), 


901. .]—The question here is whether 
a ballot paper is good, in which the voter, instead 
of making a cross or a mark of the ordinary kind 
straight with his pen, deliberately makes a circle. 
If a man does that, he really must do it either 
with some sinister object, or it is so perversely & 
absurdly in deviation from the directions of 
Ballot Act [1872 (c. 33)], as to make it a case in 
which he ought really to be held to have thrown 
away his vote. If he does it with the sinister 
object of having his vote known, then he has 
forfeited his vote because he had violated the Act. 
If he does it purposely, he has done it perversely 
& done it in such a way = again to legitimately 
forfeit his vote (DENMAN, J.).—TOWER I[AMLETS, 
STEPNEY DIVISION CASE, ISAACSON v. DURAN'E 
on oq 54 L. T. 684; 2T.L. R. 559; 40°M. & H. 
34, 37 

— t ing, Buckrose 

Ae atte Pee eto Ie Balt Oe 

Bere Scho Y Board "Gane, Phillips & Morgan v. 

Goff (1886), 2 T. L. It, 900; ara td Central Division 

Case, Mummery’s Case (1 892), & H. 171, 174; 

Cheltenham Case oe. 6 OM. “x eta 194; Exeter Case 

(1911), 6 O'M. & 

902. west ‘BROMWICH CASE, HAZEL v. 
Ppa ea (Viscount) (1911),6O0’M. & H. 256, 257. 

A7T023) 1 KB. ABO. Nichol v. Foarby, Nichol v. Robinson, 


-J—A ballot paper 

















no design of complying with tho law, 
but on the contrary a clear intent 
not to mark with a cross as the ma 
directs, as, for instance, by making 
straight line or a circle, then auch 
eae os liance with the Jaw renders 
he ballot null.—BOTHWELL Casz 
(1884), 8 Ss. Cc. R. 676.—CAN. 


.}—FRe LENNOX PRO- 
VINCIAL ELECTION, sa rte v. 
MADOLE (1903), 22 C. L. 

C. L. R. 378; 10. Ww. HY 473. GAN. 


—— Single stroke.) — Ballot 
iiatked with a einalé stroke, rejected.— 
Re NORTH VICTGRIA ELECTION, CAM- 
ERON vw. MACLENNAN (NO. 2) (1875), 
HE. C. 671.—CAN. 


& ballot 
h & cross on the 0 1. 
ho cross upon 
SOUTH OXFORD 


MAYBERRY 


with a cross on the back were rejected. 
—Re SOUTH WENTWORTH ELECTION, 
ai ae v. CARPENTER (1879), 
H. E. C. 5 31.—CAN. 

897 Hil, ——~ -———.)—Ballots with a 
crose in the sd Place on the back of 
the ballot paper, instead of on the 
printed aide, he held invalid. —Re QUEEN’s 

County ELECTION, JENKINS v. BRECKEN 
(1883), 78. C. R. 247.— CAN, 


oto 1). 33 0. LC R. 1.—CAN. H. 


899 i. Substitutes for crose—Star.]— 
A ballot paper marked with a cross & 
a further line making a star should be 
counted.—Re SoOuTH OXFORD PRo- 
Miata ELECTION, MAYBERRY ». 

CLAIR, SINCLAIR v. MAYBERRY 
ROE) 32 O. L. R. 1.—CAN. 

900 i. —— Circle.}—If the mark 

made on a ballot paper indicates 





f. ———,. }—Re MONCK ELECTION, 
GRANT v. MCCALLUM (1876), H. BH. C. 


725.—CAN. 

g. — Toate SouTrH WENT- 
WORTH ELECTION, LMSTEAD vt. CAR- 
oe ne (1879), H i C. 531.—-CAN. 

SILA es BOTHWELL CASE 
(1884), BE 8 8. O. R. 676.—OAN, 
k, ——— -——.}—Re HALTON PRO: 





Part Vi.—PARLIAMENTARY ELECTION. 


903. Ballot paper faintly marked.]—BIRMING- 
HAM CASE, WOODWARD v. SARSONS, No. 892, 


ante. 
904. ——-.]|—-A__ ballot paper 


marked, although the mark does not discolour 
the paper or appear to have been made with a 
pencil, if from any circumstances the ct. can infer 
intentionally made.— 
BERWICK CASE, MCLAREN v. HOME (1880), 44 
I. A 289, 290 3 3 O’M. & H. 178, 180. 

Annotations :—Refd. Stepney Case (1886), 2 T. L. R. 559; 
Buckrose 


Cooper v. Ogden, Oldham 
unicipal Case (1908), 24 T. L. R. 242, 243 


that the marks were 


York (County) East Riding, 
1386), 4 O’M. & H. 110; 


ante. 


- wwe eee - os 


VINCIAL ELECTION, NIXON v. BARBER 
1903), 22 CL. T. 362; 40. L. lt. 
345; 10. W. R. 301.—CAN. 


1. —.}—Re NORTH GREY 
PROVINCIAL ELECTION, BOYD v. Mo- 
Kay (1903), 22 C.L. T. 286; 40.L. R. 
286; 10. W. R. 474, 483; 20. W. R. 
231, 604, 1131.—-CAN. 

m, —— ——.])—Re SoutTn OxXFrorRD 
PROVINCIAL ELECTION, MAYBERRY v. 
SINOLAIR, SINCLAIR v. MAYBERRY 
(1914), 32 O. L. IR. 1.—CAN. 

n. ——,.])—-He WEST HURON 
PROVINCIAL ELECrION, GARROW vw. 
Bees 1c. L. T. 247; 2 E.R. 58.— 











oO. Two strokes.) — A ballot 
marked with two single strokes not 
crossing, rejocted.—e MONCK ELKC- 
TION, GRANT vo. MCCALLUM (1876), 
H. EK. Cc. 725.—-CAN. 

p. J—ZZleld: a ballot 
paper marked with two strokes, the 
second a repetition of the first but not 
quite cover ig it, not amounting to a 
cross, should not be counted.—He 
SOUTH OXFORD PROVINCIAL ELECTION, 
MAYBERKY v. SINCLAIR, SINCLAIR wv. 
MAYBERKY (1914), 32 O. L. R. lL 








q. ——-———. }--Ballot papers marked 
with two strokes not in the form of a 
cross held good. —- ANSIRUTHER  v. 
WILLIAMSON (1886), 13 lt. (Ct. of Sess.) 
677; 23 Se L. LK. 393.—SCOT. 

906i. Name of candidate voted for— 
Written on ballot paper.J—Ballot with 
the candidate’s name written thereon 
in addition to the cross held invalid. 
—Re NORTH \VicroRIA JHLECTION, 
CAMERON v MACLENNAN (NO. 2) 
(1875), H. kK. C. 671.—CAN. 


906 1i. ———- ———-. |e H ALTON PRoO- 
VINCIAL ELECTION, NIXON v. BARBER 
(1903), 22 Cc. L. T. 362; 40. L. RB. 
345; 10. W. ht. 501.—CAN. 

906 iii, ——— -}—Re NORTH GREY 
PROVINCIAL ELECTION, Boyp v. Mo- 
Kay (1903), 22 C. L. T. 286; 40.L. KR. 
286; . W. R. 474, 483; 20. W. Rh. 
231, 604, 1131.—CAN, 

906 iv. -}+—-Ballots marked 
for a candidate, but having (1) the 
word ‘** vote ”’ written after his name, 
(2) tho word ‘“‘ Jos ”’ being an abbrevia- 
tion of the candidate's Christian name, 
written betore his name, (3) the 
candidate’s surname written on the 
back of the ballot :—J/eld: bad.—Re 
WEST HURON PROVINOIAL ELECTION, 
GaRROW v. BECK, 18 C. L. T. 247; 
2 &. R. 58.—CAN. 


907 i. Rejection for uncertainty.)— 
Ballot with a cross for each candidate 
rejected.—Re NORTH VicTrorra EL&Kc- 
ION, CAMERON v. MACLENNAN (NO. 2) 
(1878), H. K. e 671.—CAN. 


907 ii. -/- Where the cross is 
not unmistakably above or below the 


line se aroun the names of th 
candidates, t = 


e ballot is bad,— 
HALDIMAND CASE vw. Mon- 


» WaAlLsH 
TAGUE (1888), 15 8. C. It. 495.—CAN, 
Jo—VOL. xx. 














905. Line through candidate’s artis OR 
MINGHAM CASE, WOODWARD v. SARSONS, 
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906. Name of candidate voted for—Written on 
ballot paper.|—-BIRMINGHAM CASE, WOODWARD v. 


Sarsons, No. 892, ante. 


may be well 


24 T. L. R. 242. 
Division Case 


910. 





o. 892, 


907. Rejection for uncertainty.]|—BiRMINGHAM 
CasE, WOODWARD v. SARsONS, No. 892, ante. 

908. ———.]|—-YorK (CouNTy) East RIpIna, 
BUCKROSE DIVISION CASE, SYKES v. MCARTHUR 
(1886), 4 O’M. & H. 110. 


Annotation :—Mentd. Cooper v. Ogden, Oldham Caso (1908): 


909. Identification of voter—Name written on 
ballot paper.]—BIRMINGHAM CASE, WOODWARD t. 
Sarsons, No. 892, ante. 

Must be certain—Not only possible.]— 
GLOUCESTER (COUNTY), CIRENCESTER DIVISION 


CASE, LAWSON v. CHESTER-MASTER, No. 890, ante. 


— -—— _ 


907 iii. -/~—Ballots were rejected 
in consequence of each being marked 
with a cross in the division of both 
candidates.—Re Norro Grey PrRo- 
VINCIAL ELECTION, Boyp v. MoKay 
(1903), 22 C. L. T. 286; 40. L. R. 
286; 10. W. R. 474, 483; 20. W. R. 
231, 604, 1131.—-CAN. 


907 iv. -—A ballot having a 
distinct cross in the division of one 
candidate & an obliterated cross in 
that of the other was allowed for the 
first. But where there was a distinct 
cross in one division & a very faint one 
in the other, the ballot was rejected.— 
Re NORTH GREY PROVINCIAL ELECTION, 
Boyp vw. MoKay (1903), 22 Cc. L. T. 
286; 40. L. R. 286; 10. W. R. 474, 
aa 2 0. W. R. 231, 604, 1131.— 











907 v. .}—A ballot was dis- 
allowed which had a plain cross in one 
compartment & a fainter, partly 
sinudged or rubbed-out cross in the 
other.—Re HALTON PROVINCIAL ELEC- 


VION, N1iXON v. BARBER (1903), 22 
Cc L. T. 362; 40. L. RJ. 345; 1 
VO. W., lt. 501.—CAN. 

907 vi. 





+A ballot paper marked 
for both candidates, with a mark on 
the cross opposite the name of onc 
perhaps intended as an erasure, should 
not be counted.—Re Sourn OXFORD 
PROVINCIAL KLECTION, MAYBERRY v. 
SINCLAIR, SINCLAIR v. MAYBERRY 
(1914), 32 O. L. R. 1.—CAN. 


907 vii. -l1— A ballot paper, 
marked with two crosses one opposite 
the name of each candidate, was 
rejected, although one cross was some- 
what paler than the other.—Re SOUTH 
OXFORD PROVINCIAL KLECTION, MAY- 
BERRY v. SINCLAIR, SINCLAIR v. MAY- 
BERRY (1914), 32 0. L. Re. 1; 20 
D. L. R. 752.—CAN. 


907 viii. -}~—Ballots marked for 
both candidates & a ballot marked on 
the back, although over a candidate's 
name, are bad.—He WEST ELGIN PRO- 
VINCIAL ELECTION, 18 C. L. T. 2493 
2 KE. KR. 38.—CAN. 


907 ix. ——.]}—Whore the surname of 
a candidate has been printed so h 
up in the ballot paper as to appear in 
tho division containing the name of 
another candidate & lead to un- 
certainty as to which of the two 
candidates’ divisions of the ballot 
paper it was in:—Held: the votes 
marked opposite to such surname were 
ambiguous & could not be counted for 
either candidate & a new election was 
ordered.—SOuTH PERTH (PROvV.), 2 
K. R 52.—CAN. 


907 x. ——-.}—On a magisterial re- 
count, the magistrate disallowed the 
votes in all cases where the ballot 
papers did not clearly indicate the 
candidate for whom the elector desired 
to vote:--Held: there was a doubt 
as to which candidate the elector 
intended to vote for, & the magistrates’ 
decision should not be overruled.— 








~_——_ eee eer — 


a ~ 


HAWKES Bay CAsE ANG: 1) (1915), 34 
N. Z. L. R. 507.—N. ry 


910 i. Identification of voter—Must 
be certain—Not only possible.}—In tho 
absence of any evidenco of an improper 
Proce or plan the mere fact that 
here is upon a ballot paper a mark 
which may by possibility enable somo 
one to identify the voter, does not 
necessarily invalidate the vote.- - 
BLUNDELL v. VARDON, KENNEDY vt. 





Yr. Additional marks.}—RBallots 
with marks in addition to the cross, b 
which the voter might be identified, 
although not put there by the voter 
in order that he might be identified, 
held invalid.—Re NorRTH VICTORIA 
KLECTION, CAMERON v. MACLENNAN 
(No. 2) (1875), H. E. C. 671.—CAN. 


8s. —— Initials or known mark.] 
—Any mark which contains in itsclf 
® Iineans of identifying the voter, such 
as lis initials or some mark known as 
Lactn A one used by him is fatal to tho 
validity of a ballot.—Re MoNox ELKo- 
TION, GRANT v. McCaLLum (1876), 
H. e Cc. 725.—CAN. 


though well marked, had, in the saine 
division, the initials S. A. in small 
but legible capitals:—Jleld: bad. 
Any written word or name upon a 
baliot presumably written by tho 
voter, ought to vitiate the vote as 
being @ mcans by which he may be 
identified.—Re LENNOX PROVINCIAL 
ELECTION, CARSCALLEN v. MADOLE 
(1903), 22 C. lL. T. 363: 40. L. RK. 
378; 10. W. R. 472.—CAN. 


a. Mark made with indelible 
coluured pencil.}—Ballots marked in 
due form, but with indelible coloured 
peach, were objected to on the ground 
hat there was possibly a design to 
identify the voters, but these were 
allowed, there being no evidence & 
evidence not bcing admissible, to show 
whether a pencil of this kind had or 








had not been supplied by the deputy 
returning officer.—He WALTON PRO- 


VINOIAL ELECTION, NIXON v. BARBER 
(1903), 22 CG. L. T. 362; 4 0. L. It 
315; 1 O. W. it. 501.—CAN. 


b, ———-.J—If the mark evidences 
an attempt to disclose the voter’s 
identity the ballot must be rejected.— 
Re WEsT CALGARY, BENNETT v. SIAW, 
[1922] 3 W. W. R. 167: 70D. L. R. 
348.—CAN. 


o. ——.]—A voter, in addition to 
placi a vote against the name of 
one of two candidates, made an un- 
intelligitle mark in the space intended 
for the name of a third candidate, 
had there been one :—Held; in the 
absence of evidence to show that the 
mark in question identified the voter, 
the paper should not bo rejected.— 
Rep v. Briegs (1907), T. 8. 329.— 


I 


114 


Sect. 11.—The ballot paper: Sub-sect. 3, B. Sects. 
12,18 & 14.) 


911. Torn ballot paper.|—BIRMINGHAM CASE, 
WoopwakD v. Sarsons, No. 892, ante. 


912, ——.]—-YorK (Country) East RIpDING, 
BUCKROSE DIVISION CASE, SYKES v. MCARTHUR 
(1886), 4 O’M. & H. 110, 111. 

Annotation :-—Mentd. Cooper v. Ogden, Oldham Case (1908), 

24 T. L. R. 242. 

918, ———.]—West BROMWICH CASE, HAZEL v. 
riers (Viscount) (1911), 6 O'M. & H. 256, 


Annotation :—Mentd. Nichol v. Fearby, Nichol v. Robinson, 
(1923) 1 K, B. 480. 


Sect. 12.—EFFECT OF NON-COMPLIANCE WITH 
RULES BY OFFICIALS. 


914. Whether election avoided—Polling station 
closed.]|—It was proved that in one district of the 
borough containing 4,838 voters & two polling 
stations, the stations were closed during the whole 
day of the election so that none of the 4,838 voters 
could record his vote. It was further proved that 
at four other stations in the borough for a certain 
period during the day of election, voters were 
prepared to record their votes, but were unable 
to do so owing to the polling stations being closed : 


911i. Torn ballot paper.}—A ballot 
paper inadvertently torn held good.— 

¢ MONOK ELECTION, GRANT v. Mo- 

911 ii. ———.}—A_ voter who had 
inadvertently torn his ballot & whose 
ballot waa rejected on the counting 
of votes, was allowed his vote, the 
evidence proving that no trick was 
intended for the purpose of showing 
how he intended vote.—Re SouTH 376; 90 
WENTWORTH ELECTION, OLMBTEAD ¥. g. 











v. BRECKEN (1883), 7 8. C. R. 247.— 
CAN. 


f. ——.}—A ballot had a cross 

a division for one candidate & 
showed an crasure of another cross 
after the other candidate’s name :— 
Held: properly counted for the candi- 
date in whose division the cross was 
left uncrased.—Re 
PROVINCIAL ELECTION (1905), 5 O. W. KR. 

. . L. R. 463.—CAN. 


-}—Ballot marked with two 


ELECTIONS. 


—Held: there was no valid election, either at 
common law, or under Ballot Act, 1872 (c. 88). 
If I look to the whole, & to the sense of it as a 
whole, it seems to me that the object of the Legis- 
lature in this provision is to say this—an election 
is not to be upset for an informality or for a 
triviality, it is not to be upset because the clerk 
of one of the polling stations was five minutes too 
te, or because some of the polling papers were 
not delivered in a proper manner, or were not 
marked in a proper way. The objection must be 
something substantial, something calculated really 
to affect the result of the election, I think that 
that is a way of viewing it which is consistent with 
sect. 13 of the Act. So far as it seems to me, the 
reasonable & fair meaning of sect. 13 is to prevent 
an election from becoming void by trifling objec- 
tions on the ground of an informality, because the 
judge has to look to the substance of the case to 
see whether the informality is of such a nature as 
to be fairly calculated in a reasonable mind to 
produce a substantial effect upon the election 
(GROVE, J.).—HACKNEY CASE, GILL v. REED & 
ea 31 L. T. 609; 39 J, P.151; 2 O'M. 
Annotations :-—Distd. Drogheda Cuse (1874), 2 O’M. & H. 
201. Refd. Birmingham Case, Woodward v. Sursons 
(1875), L. R. 10 C. P. 733; Clare, Kastern Division Case 


(1892), 4 O'M. & H. 162; Re Haverfordwest Case, Davics 
ov. Kensington (1874), L. R. 9 C. P. 720. 


915. oe CASE, 
v. SARSONS, No. 892, ante. 


Act, 1874, will not invalidate an elec- 
tion, unless they have affccted the 
result of the election or caused some 
substantial injustice. The neglect of 
a deputy returning officer to initial 
the ballot papers, & the providi 

ren & ink instead of a pencil to mar 

hem, would not avoid the election.— 
Re Monck ELEcTION, GRANT vo. Mo- 
CALLUM (1876), #H, E. Cc. 725.—CAN. 


915 iii. ——-.]—-Deputy returning offi- 
cers, before giving out ballot papers to 


WoopywaARD 


PRINCE HDWARD 


CARPENTER (1879), H. E. ©. 531.— crosses in the space opposite the the voters, placed numbers on the 
CAN. name of the candidate, held good.— ballots corresponding with the numbers 

911 iii. -}—Ballot tornintwo & STEPHEN v. FLEMING (1908),42N.8S.1. attached to the names of such voters 
inned ‘together, good ballot.—Re 282; 4 E. L. R. 402.—CAN. on the voters’ lists:—Held: such 

EST HUKON PROVINCIAL ELECTION h, ——.}—A ballot paper marked conduct ha had the effect of 
(1905), 5 O. W. R. 378; 20. L. R. with a cross to the right of the name of changing the result of the election, a 
602.—-CAN. one of the candidates, with some ew _ election should be ordered.— 


911 iv. .}—A ballot from which 
the official number was torn off, no 
explanation being given as to how it 
happened, held bad.—Re Wrest HURON 
PROVINUIAL ELECTION, GARROW v. 
BECK 183 C. L. T. 247; 2 E.R. 58.— 





voter.— Re 
SINCLAIR wv. 





911 v. .}—A ballot from which a k. 
rtion of the blank part on the right- 
d side has been removed, lea 
all the printed matter except a portion 
of the Hines separating the namos, 





ood.—. LGIN PROVINCIAL 6533.—B8COT. 


(LECTION, 18 C. L. T. 249; 2 EH. R. 


38.—CAN. 
d. Additional marks.) — A cross there by accidont 
rightly placed, with two additional 


crosses, one across the other candi- 
date’s name & the other to the left, or 
a ballot ee ihe . sa a cross 
or two crosses, he ood.—. ONOK 

ELECTION, GRANT v. MoCaLLuM (1876), 5. AF. 
H. E. Cc 725.—CAN. 


e. -+-In ballot papers con- 
the names of four candidates 

the following ballota were held valid : 
(1) ballots con two crosses, one 
op the line above the first name, & 
one on the line above the second name, 
valid for the two first-named candi- 
dates; (2) ballots con two 
crosses, one on the line above the first 
name, & one on the line dividing the 
second & third compartments, valid 
for the first-named candidate.—He 
QUEEN’sS COUNTY ELECTION, JENKINS 





pert ’ electi n 
e an 0 
otherwise hav 


his’ duties un 


irregular pencil mar 

name, should be counted, none of the 

markings being such és to identify the CAN. 
UTH 


CIAL ELECTION, MAYBERRY v. SINCLAIR. 
MayBerry (1914), 32 counterfoil 
O. L. R. 1; 20 D. L. R. 752.—CAN, 


-}—Any substantive & sepa- 
rate mark on the face of the ballot 
paper in addition to the cross, such as 
@ superfluous cross, will render the vote 
null.—HAsSWELL v. 
but pro erly merken by the voter, is 1 R. (Ct. of Sess.) 92 


: where the ct, was 
ditional mark was 
in an at 
make a cross, & not a mark ez facie 
intended to violate the secrecy of the 


1. QE }- Held ry 
Ratisfied that an ad 


pusilty the ballot N 
e ot paper.—NICHOLSON . 0. : 
VAN NIEKERK (1915), T. P. D. 581.— oe eee 


PART VI. SECT. 12. 


9151. Whether election avoided. 
The refusal of voters to take the oaths 
required by the returni officer. 
the reception of such vo 

ding, is a good ground for set: 


e © 
R. (DILLON) v. MONEL (1855), 
£5 Oa ( , 


015 ii, —-—.}--The neglect or irregu- 
larities of a deputy returning offices ii 
Dominion 


East HASTINGS HLECTION, AYLES- 
WORTH v. WHITE (1879), H. E. C. 764.— 


.}—The deputy returning 
laced his initials on the 
efore giving the ballot 
paper to the voter, & afterwards, 
revious to his apo d the ballot in 

he ballot box, h detached & 
destroyed the counterfoil :—Held ;: the 
the sieaus of identifying tie bation 
1© means oO enti e ballo 

ada (1874), papers as being those supplied by him 
’ sNeee: Ene the voters, & the neglect of the 

deputy returning officers to put their 
inittals on the back of these ballot 
papers not having affected the result 
tempt to of the election or caused substantial 
injustice, the election was not invali- 
dated.—Re QUEEN’S COUNTY ELEOC- 
TION, JENKINS v. BREOKEN (1883), 7 


under his 





015 iv. 
officer had 


XFORD PROVIN- 


should not dis- 


915 v. ——.}~—An election, though 
by @ majority of sixty-six votes, of a 
deputy reeve of a municipality, who 
had participated in a transaction by 
which before poll day some eighty 
names were added the voters’ list, 
over & above those certified by the 


notwith- ci ‘pided, 
t nT) 

r woul So nae Se nS «ORE C9 ye 
Lous) a REAUME (1895), 26 O. KR. 


orit “— 

Ene eS 480 ee 
915 vi. ———.}—Where ballot papers 
had been tampered with, & Mhe 
devuy returning officer took the ballot 


Elections to his own house, instead of 


Part VI.—PARLIAMENTARY ELECTION. 


916. —-—.]—An election ought not to be held 
void by reason of transgressions of the law com- 
mitted without any corrupt motive by the return- 

ing officer or his subordinates in the conduct of 
tho election, where the ct. is satisfied that the 
election was, notwithstanding those transgressions, 
an election really & in substance conducted under 
the existing election law, & that the result of the 
election, 4.¢e., the success of the one candidate 
over the other, was not, & could not have been, 
affected by those transgressions. If, on the other 
hand, the transgressions of the law by the officials 
being admitted, the ct. sees that the effect of the 
transgressions was such that the election was 
not really conducted under the existing election 
laws, or it is open to reasonable doubt whether 
these transgressions may not have affected the 
result, & it igs uncertain whether the candidate 
who has been returned has really been elected 
by the majority of persons voting in accordance 
with the laws in force relating to elections, the 
ct. is then bound to declare the election void. 
It appears to us that this is the view of the law 
which has generally been recognised, & acted 
upon, by the tribunals which have dealt with elec- 
tion matters (KENNEDY, J.).—ISLINGTON WEST 
Division CASE, MepHURST v. LOUGH & GASQUET 
(1901), 17 I. L. RB. 210, 230; 5 O'M. & H. 120. 


Sect. 13.—COUNTING THE VOTES. 
See Ballot Act, 1872 (c. 33), Sched. I., Part [., 
rr. 31-35. 


Sect. 14.—DECLARATION OF THE RESULT AND 
RETURN OF THE MEMBER. 

See House of Commons (Hlections) Act, 1695 
(c. 7), ss. 1-6; Ballot Act, 1872 (c. 33), s. 2, 
Sched. I., Part i: rr. 44, 45. 

917. Validity of return—House of Commons to 
judge.]—BUcKINGHAM (COUNTY) CASE, GOODWIN 
& FORTESCUEB’sS CASE (1604). 2 State Tr. 91. 


Annotations :—Refd. Blackburn Case (1869), 1 ie & H. 
tgs jtaunton Case, Waygood v. James (1869), L. R. 4 


918. Form of return — Amendment.]—PoNTE- 
FRACT CASE (1623), Glanv. El. Cas. 133. 


directly to the town clerk, & it was 
impossible to say that the result of 
the election was not affected pnereD ys 
an order sett aside the election w 
ih» —R. ( VISON) v. IRWIN s (1903), 

2c L. T. 299; 40. L. R. 192; 
i O. W. R. 371.—CAN. 

915 vii. ——.}—T here were two supple- 
mental ballot- -boxes, one in charge of 
a presiding appar tP & one in the custody 
of the returning officer, which were not 

opened or shown to be empty before 
tl e opening of the poll, but each of 915 ix. 
which, before be rought into use 





were written, & 





corners of the pallot-pa pers on which 
the numhers of the voters on the roll 
this became 
known outside the pollin 
there was no evidence 
had actually been deterred from youns 
on this account, & it a 
ct. that the secrecy of 
in fact been maintained :—Held 

was not a ground for avoiding the 
rears —WELLINGTON Case (18 

15 N. Z. L. R. 454.—N.Z. 
.}~—The ct. will not inter- 
fere to disturb an election on. account 
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919. Error in return—Amendment.]|—CuipprEen- 
HAM OaSB (1623), Glanv. El. Cas. 47. 

920. cube ng substance 5 of — Not eae 

substance.|—-SOUTHWARK CasBz 

(leaB), Glan Glanw El. EL Cas. 7 


(1693), Glanv. El. El. Cas. 18 
922. ——.] — KNARESBOROUGH 
(1859), cited $ O'M. & H. at p. 29. 
nTrnoO Cn 
An on slation -—R Reld. Tipperary (County) Case (1875), 38 
9238. ——— _ Action in respect of — Whether 
maintainable—Against returning officer.]—Action 
on the case lies not against a sheriff for making a 
double return to a Parliamentary writ.—BARNARD- 
ISTON Vv. eas (1689), 6 State Tr. 1063, H. L.; 
affg. 8S. sub nom. SoaMES v. BARNARDISTON 
(1676), 1 ye K. B. 480; sub nom. BERNARD- 
ISTON v. SOME (1676), 2 ay 114, Ex. Ch. 


fd. Onsiow's Case A681), 2 Vent. 37; 


ak — PONTEFRACT CASE 


CAasE 





cee 
Kendall 








Annotations :—Re 
Prideaux v. Morice Ot Ashby v. White 
(1705), 2 Ld. Raym. 9 e. John Wi 07), Holt, 
B. sont Hoo i ‘vo. Wynn 1746), borin 597 ; 
Stockdal Saeed pe arr CH Srey ey in v. 
Gosactt tt (1864), 60 620 entd. Tord ¥. ei 1706), 
Mmotare v. Nevinson (1724), 2 L ym. 

1338 F Everett v. Griffiths, [1920] 3 1") 163. 

° Sufficiency of allegation.) — 
In an action for a double return it is sufficient for 
pltf. to allege that he was duly elected ; he need 
not state anything to show that the election was 
regular.— HALES v. OWEN (1703), 2 Ld. Raym. 
904; 1 Com. 182; 92 H. R. 104. 

925. Triple return -—— Where two members re- 
quired — Effect of.]-—- KNARESBOROUGH UCASE, 
(1853), 2 Pow. R. & D. 210. 

926. False return—Whether action les— 
Against returning officer.|—We have no jurisdic- 
tion of this matter, the principal part thereof 
being a return in Parliament. o action before 
23 Hen. 6, c. 14, lies against a sheriff or chief 
officer of a corpn. "for a false return, & the cts. at 
Westminster must not enlarge their jurisdiction 
in these matters (per CuR.).—ONSLOW’s CASH 
(1681), 2 Vent. 37; Lord Somer’s Tracts, Vol. 8, 
270; 8 Hargrave State Tr. p. 94, n.; 86 E.R. 


294; sub nom. ONSLOW v. RAPLEY, 3 Lev. 29. 


Annotations :—Refd. Prideaux v. aoe Hoe (41003 2 ha he 2) 
Ashby v. White (1703), 2 Ld. Ra 
Wynn (1746), wiles, 597. Menta. 
(1846), 20. B 


“Alexander v. Ne eee 








www ee ee ere oe 


agents of the defeated candidate to 
examine the seals placed on the ballot 
boxes :—Held: as all the seals were 


the 
polling officers & those affixed by the 
aarcnite of the defeated candidate—é& 
as the election waa conducted fairly 
& honestly & therefore represented the 
will of the electorate the e: election should 
not be set aside. de, Knyann v. CONROY 
(1917), C. P. D. 353.—S. 


PART VI. SEOT. 14. 
Declaration of peru’ —_ sede le 


- ~_— —_ i —< 


generally 
-booth, but 
that any elector 


eared to th 
) aoe had 
this 


97), 


when the other boxes were filled, | of a mere blunder or y which éindidale--Quo are warranto 
was opened, shown to be empty, & | is not expressly shown to have Valtered Where a candidate is declined. alee elected 
resealed. The ret officer did | the result o on nomination day, as be the only 


not count or record the number of 


the election.—R. v. 
TESOHRMAKER, 1 J. KR. 


candidate propose ; his eloction cannot 


ballot-papers in each box, or mix the be question on a quo warranto 8 
whole of the ballot-papers before sits 
connting; but this was omitted with PART VI. SECT. 13, ee Polk 


aoe aera: & & ooo of the agents for Power 
tes :—Held: though 
these wero Dreneies of the rules they 
did not violate any principle laid down 
& were not guftlofent te avoid the 
election.— Re P ROKK oase. [1908] 
eT R 438) ab 2 — IR. 


of Supreme Court 
to "aorepeL) }—The cue ct. of Sas- 
katchewan has urisdiction to 
compel the judge "ot a eerie ct. to 
hold a recount under the 


Elections Act, that 
h expressly given to the ct. 
—Re Pirro OREEK 


Marks close of election.}— 

An election is mot over till the declara- 

tion of the poll is made.—DvuFFry v. 
RYAN Cees 3 sid 110.—CAN. 


made.}—By 
oipsl ‘Act, 3 EAg. "VEE - 19, 8. ar rash 


tcohewan 
Mion a 


915 vill, ——. wae fe a number | by the | ure.—— the clerk “ shall, at the town » OF 
the returning officer & (1913), 22 W. L. R. 60; 6 D. L. R. | if there is no town at some other 
deputies were unable from the defective at BSR W. BR. 33.—CAN, public place .. thee ihe eclare to 
conditions ger $ FF gin A on ballot boxes—Ezamina- elec Gijates gi 
secure by giim required ion a gear the count of votes, the | the h hest ae ot of votes.” T 
by Electoral ict, 1893, ‘. 10 » the | returning officer re to allow the | township of O. had a township hall, 


I 2 
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Sect. 14.— Declaration of the result and return of the 
member. Sect. 15: Sub-sects. 1 & 2, A.]| 


927. —— —— False & Double Returns 
of Members of Parliament Act, 1695 (c. 7).J—-An 
action on the case at common law will not lie 
against a returning officer for falsely returning a 
candidate for a seat in Parliament; but an action 
lies on the above Act.—PRIDEAUX v. MORRICE 
(1702), 7 Mod. Rep. 13; 2 Salk. 502; 1 Lut. 82; 
Holt, K. B. 523; 87 KE. R. 1065. 


Annolation :—Consd. Myddelton v. Wynn (1746), Willcs, 


928. ——- ——— -—— Return amended. 
KENDALL Vv. JOHN (1707), Holt, K. B. 629; Fortes. 
Rep. 104; 90 EH. R. 1248; sub nom. COUNDELL v. 
JOHN, 2 Salk. 505. 

Annotations :—Mentd. Doo v. Brabant (1791), 3 Bro. C. C. 


393; Lee v. Clarke (1802), 2 East, 333 ; Wells v. I den 
(1824), 3B. & C. rag. ) , seul 


929. When return complete — Delivery of in- 
dorsed writ—To Clerk of the Crown.j]—(1) The 
** return ’’ of a member to serve in Parliament is 
not made until the writ with the certificate of 
the returning officer indorsed thereon reaches the 
hands of the Clerk of the Crown in Chancery, so 
that he may act upon it. 

(2) The election of a member for P. took place 
on Feb. 3. Onthe morning of Feb. 4, the returning 
officer indorsed on the writ a certificate of the 
return of W., & delivered it to the postmaster at 
P., who forwarded it by the 12.30 p.m. mail, 
properly addressed & indorsed to the General 

ost Office in London, where it arrived about 
6 p.m. It was sent thence by special messenger 
to the office of the Olerk of the Crown at West- 
minster, where it arrived between 8 & 9 o’clock 
the same eveni The office being closed, the 
document was left with a servant of the house- 
keeper, & consequently did not reach the Clerk 
of the Crown or any one connected with the 
office until the morning of Feb. 5:—Held: the 
21 days for the filing of a petition under Elections 
Act, 1868, s. 6 (2), reckoned from Feb. 5.—HRe 
POOLE CASE, HURDLE v. WARING (1874), L. R. 9 
C. P. 435; 43 L. J. O. P. 209; 30 L. T. 329; 38 
J.P. 471; 22 W. R. 735. 
Annotations :—As to (2) Retd. Re Taunton Caso, Marshall v. 


James (1874), L. R.9 0. P. 702. Generally, Ment . Taylor 
v. Jones (1875), 1 C. P. D. 87. e : A 


930. Election of member against consent — 
Obligation to serve.|—GLOUCESTER (COUNTY) 
CASE (1623), Glanv. El. Cas. 99. 





Sect. 15.—EXPENSES OF ELECTION. 
SuB-sEctT. 1.—Costs oF RETURNING OFFICER. 
See Parliamentary [Elections (Returning 
Officers) Act, 1875 (c. 84), 8. 6; Representation 
Act, 1918, s. 29, & Sched. V.; Itepresentation 


(Returning Officers’ Expenses) Act, 1919 (c. 8). 





= see ~ -_——_ 


but the clerk made the declaration at election, & 
another hall:—Held: ‘town hall” 
includes ‘‘township hall,” & the 
declaration was ar, but the 
election was not thereby invalidated.—. 
R. v. PEDDIE si0e7) 90. W. R. 393; 
"40. L. R. 339.—CAN. for 
ro -——— Delay.}—-A. was nomi- 
nated by two persons, one of whom 
was unqualified. The poll was in.A.’s 
favour, but in consequence of the 
protest of his opponent G. against his 
nomination the returning officer did 
not declare A. elected. More than 
four months afterwards, on the appin. 
G., he declared G. elected Had : 
no declaration ha been made till 
to long afterwards, there had been no 


neither candidate was 
entitled to the seat.—Rh. v. AL 
2 J. R. N. Ss. 123.—N.Z. 


ly contravening R. &. 
1877, c. 10, 8. 125, in not delaying the 
return after receiving notice trom tho 
county judge of a recount of the 
ballots. The county 
& notice to deft., 
controverted had reached him in time, 
& a duplicate of it was left at his 
residence :—Zield : 
not show that the notice came to deft.’s 
knowledge before he made his return, 
& therefore he did not contravene 


hi 
waic 


the evidence did 
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931. What included in expenses — Election 
auditor’s fee—Though candidate withdraws before 
poll..|—-EDWARDs v. WHITEHURST, No. 324, ante. 

932. —— Not charges for personal services.]— 
A returning officer at a parliamentary election is 
not entitled to remuneration for personal services 
rendcred by him in the conduct of the election, 
under the heading of professional or other assist- 
ance, which he has not as a matter of fact em- 
ployed.—He SHOREDITCH, HOXTON DIVISION CASE, 
Ea p. WALKER (1887), 56 L. T. 5293; sub nom. 
Hoxton Cass, 3 T. L. R. 487, D. C. 

933, ——— Whether statutory scale of charges 
exhaustive—Charge for storing ballot boxes.|— 
(1) At a parliamentary election the high sheriff 
was the returning ofticer, the duties being per- 
formed on his behalf by a firm of solrs., one of 
whom was under-sheriff. The returning officer’s 
charges included a charge for professional assist- 
ance rendered to him by the under-sheritf’s firm, 
which was disallowed on taxation, on the ground 
that no detailed account was sent in to the return- 
ing officer within fourteen days of the return, as 
required by Parliamentary Elections Returning 
Officers Act, 1875 (c. 84), 8s. 5:—Held: the charge 
was wrongly disallowed on the above ground, the 
sect. not being applicable, as between the returning 
ofticer & the candidates, to charges made for work 
done for the returning officer by his own agents. 

(2) The right of a returning officer under sect. 2 
of the same Act to be paid his reasonable charges 
& expenses is not limited to such charges only as 
have been vouched under sects. 4, 5 of the Act, 
nor is a charge made by him to be disallowed 
merely because in the account sent in by him to 
the candidates it appears under a wrong heading. 

(3) A returning officer is not limited to charging 
for such services & expenses as come verbatim et 
literatim within the descriptions in the sched. to 
the Act, if they are services & expenses of one of 
the kinds mentioned in the sched. A charge for 
sto1ing ballot boxes from one election to another 
in order to avoid the expense of procuring fresh. 
ones was therefore allowed, although no such 
charge is expressly provided for in the sched. to the 
Act.—Re Essex, SouTH EASTERN DIVISION CASE 
(1887), 19 Q. LB. D. 252; sub nom. Re Kssex, 
SouTH EASTERN DIVISION CASE, te RETURNING 
OFFICER, 56 L. J. Q. B. 856; 57 1. T. 1045; 3 
nV. L. R. 559 ; 36 W. R. 44, D. C. 

934. Charges for professional assistance — 
Rendered by returning officer’s agents.|—Jic 
Essex, Soutm EASTERN DIVISION CASE, No. 933, 
ante. 

935. ———- Reasonable charges—-What amount 
to.|—-Re Essex, SOUTH HASTERN DIVISION CASE, 
No. 933, ante. 

936. Charge appearing under wrong head- 
ing.|—J?e Essex, SouTH EASTERN DIVISION OASE, 
No. 938, ante. 

937. Taxation of expenses— By registrar of 





the sect., so that there could be no 
recovery.—HAYS v. ARMSTRONG (1884), 
7 O. Rk. 621.—OAN. 


t. ——— When complete.J}—The re- 
turn of a member is made only when 
it has been actually received by the 
Clerk of the Crown in Chancery, & 
not when the returning officer has 
placed it in the express or post offico 
for transmission to such clerk.—~ 
OTTAWA (PROV.), 2 E. R. 64.—CAN. 


LEN, 


s. Return of the member—wNotice o 
recount.}—Action by pltf., a defeate 
Vmeagarat ro against th 


e ret officer, 


e had mailed 
it was not 


a. —— Relurn creating a tie.jJ—~ 
A return of votes creating a tie is a 
“return”? within the meaning of 
Act 9 of 1883, sect. 3.—CROSSBY v. 
DEMAINE (1894), 8 E. D. C. 183.— 8. AF. 


Part VI.—PARLIAMENTARY ELECTION. 


county court—-No appeal lies to Judge.]|—Where the 
accounts of a returning officer have been taxed by 
the registrar of a county ct. under the Parlia- 
mentary Elections (Returning Officers) Act, 1875 
(c. 84), s. 4, the county ct. judge has no juris- 
diction to review the registrar’s taxation.—R. v. 
LAMBETH County COourr JUDGE (1886), 17 
Q. B. D. 96, D. C. 

938. —— -]—Where a county ct. 
judge had deputed to the registrar the taxation 
of a returning officer’s bill for expenses :—Held : 
the registrar’s decision was final, & the county 
ct. judge had no power to review the regis- 
trar’s taxation.—-Re CAMBERWELTI. UCASE (1886), 2 
TL. R. 257, D. C. 

939. Time for application— When judge 
not sitting.|—Parliamentary Elections (Returning 
Officers) Act, 1875 (c. 84), 5s. 4, enacts that an 
application to tax the charges of the returning 
officer at a parliamentary election may be made, 
within fourteen days from the delivery of his 
account, to the county ct. having jurisdiction at 
the place of nomination for the election :—Held : 
an application made within the specified time to 
the registrar of the county court when the judge 
was not sitting, was properly made within above 
sect.— R. v. BLOOMSBURY COUNTY CoURT JUDGE 
(1886), 17 Q. B. D. 788; 55 L. J. Q. B. 443; 56 
L. ‘I’. 3213; 51 7. P. 212; 2 T. I. R. 665, C. A. 
Annotation :—Consd. South suet aaah Waterworks Co. 


1 
e 


v. Stone (1887), 56 L. J. M. C 














2.—EXPENSES OF CANDIDATE. 

A. What are. 

See Corrupt Practices Act, 1883, s. 33 (1), (5), 
(8), (9), 35 (1), (2), Sched. II., Part I.; Repre- 
sentation Act, 1918, s. 47, Sched. VIII. 

940. General rule.|—(1) Although the election 
may commence from the time when any particular 
individual] is announced as a candidate, it does not 
follow that the work of the election does begin 
then. From the time when a man becomes the 
adopted candidate he is in a position in which he 
may incur expenses for the conduct & manage- 
ment of that election which is still in the future ; 
(2) but it does not at all follow that all the expenses 
which he incurs because he is a candidate, & which 
he would not incur if he were not a candidate, & 
which, in one sense, therefore have a reference to 
that election which is still in the future, are 
expenses incurred in the conduct & management 
of the election. There are two classes of expendi- 
ture which a candidate almost invariably does 
incur, & which he begins to incur from the time, 
at any rate, when he is announced as a candidate. 
Tirst of all there is a class of expenses incurred 
in promoting & disseminating the political opinions 
of the party to which he belongs, & in holding 
meetings for the purpose of delivering speeches 
upon this or that subject which the party politicians 
have taken up, or which they take up in answer 
to what their opponents are taking up. Expenses 
must be incurred in that way by an intending 
candidate, & a candidate who comes down & 
makes speeches in support of what are supposed 
to be the principles of his party is incurring 
expenses & incurring those expenses with reference 


SuRB-SECT. 


exp -}~—The per- 

enses of the candidate should 
be included in the statement of election 
expenses req to be furnished to 
officer under 37 Vict. 


the returning 
c. 9, 8. 123.—Re BELLECHASSE ELEC- 


puis 


 aeaenrs 8 
f there is 


TION, LARUE v. DESLAURIERS (1880), 
5 Ss. C. hk. 91.—CAN. 

b. Expenses of commitiee rooms. 
The candidate is not restricted to 


no intent thereby to influence 
voters or to induce others to procure 
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to his future election. But those expenses, if 
they can be identified as being in reference to the 
political views of his party, are not expenses ‘ in 
respect of the conduct & management of his 
election.” . . . There is another class of expenses 
which is more doubtful but which always occurs, 
& that is this, the expenses which a candidate 
incurs for the purpose of making himself personally 
popular. That class of expenses is not necessarily 
part of the conduct & management of an election. 
Expenses of that character would not come 
within ‘‘ expenses in respect of the conduct & 
management of the election,’’ which have to bo 
pet through the election agent, & which have to 

e kept within a definite maximum (CHANNELL, J.). 

(3) ‘* Corrupt ’’ means doing the thing which the 
legislature forbids. . . . Treating has been defined 
as getling at voters through their mouths & through 
their stomachs, supplying them with food & giving 
them drink (CHANNELL, J.). 

(4) The time when the election is supposed to 
commence ... is certainly not limited to the 
commencement of the active part of tho election 
by the occurrence of a vacancy or by the issue of 
a writ (CHANNELL, J.). 

(5) The difference of opinion results in favour 
of resp. as far as the seat is concerned, but in 
petitioner’s favour as regards costs (CHANNELLI,, J.). 
—GREAT YARMOUTH CASE, WHITE v. FELL (1906), 
5 O'M. & H. 176. 


Annotations :—A8s to (4) Refd. Maidstone Case (19068), 5 


O’M. & H. 200. Generally, Mentd. Oxford (Borough) 

Case (1924), 7 O'M. & H. 49. , 

941. Expenses from commencement, of election 
—Meeting to secure adoption of Aandidate.]— 
ao ae CASE, BIRKBECK v. B RD, No. 671, 
ante. .- 

942. ——-.|—DorsETSHIRE, EASTERN DIVISION 
CasE, LAMBERT & BOND v. GUEST, No. 310, ante. 
When election held to commence.}|—Sce 
Sect. 4, ante. 

943. Expenses connected with registration.|— 
PENRYN CASR, No. 543, ante. 

44. .|—(1) Expenses incurred by a candi- 
date as a subscription to registration expenses 
need not be returned as election expe ‘ 

(2) A candidate at the general electfan of 1885 
established a newspaper in Aug. 1885, wich 
ceased to appear in Jan. 1886 :—Held: losses 
incurred in connection therewith need not be 
returned as election expenses. 

(3) Where a petition is utterly unfounded the 
costs of the Public Prosecutor will be ordered to 
be paid by petitioner. 

(4) Tio call resp. & his agents as the sole wit- 
nesses in support of a petition, & to treat them as 
hostile witnesses is not the proper way to conduct 
a petition —LAMBETH, KENNINGTON DIVISION 
ASK, CROSSMAN v. DAvis (1886), 64 L. T. 628; 


4 O'M. & H. 93. 
tati :—As to (1) Refd. El & Nairn Case (1895), 
AON. ee H oY to (2 Gonsd. Stafford TOsanEyS 


: j . 1. As 

Lichfield Division Case (fs05}, § O'M. & H. 27. 

945. .| — SHOREDITCH, HAGGERSTON DIVvI- 
SION CASE, CREMER v. LOWLBES, No. 711, ante. 

Sce, now, Representation Act, 1918, s. 15. 

946. Expenses in publishing newspaper.} — 
LAMBETIL KENNINGTON DIVISION CASE, OROSSMAN 
v. DAVIS, No. 944, . 

947. Expenses incurred by political organisation 











hg return, hire rooms for committees 


meet in connection with the 
election.—Re East TORONTO ELECTION, 
RENNICK v. CAMERON (1871), H. E. C. 
70.—CAN. 


enses, but may, 


. Printing of hand-dille.] — Held: 
the Seating: of faa oile by which o 
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Sect. 16.—Eapenses of election: Sub-sect.2, A. & B. 
Sects. 16 &17. Part VII. Sect. 1.] 


—Public meetings—Dependent on circumstances. | 
-—— SHOREDITCH, HAGGERSTON DIVISION CASE, 
v. LOWLEs (1896), 5 O’M. & H. 68. 


CREMER 
see entd. Great Yarmouth Case (1906), 5 OM. 


048. ——— Lectures educating constituency.]— 
SHOREDITCH, HAGGERSTON DIVISION OASE, CREMER 
v. LOWLES, No. 711, ante. 

049. ———  ———.] —- CORNWALL, BopMIN DIVvI- 
BION CASE, Tom & DUFF v. AGAR-ROBARTES, No. 
818, ante. 

950. —— Issuing printed matter.) — SHORE- 
DITCH, HAGGERSTON DIVISION CASE, CREMER v. 
LowLis (1896), 5 OM. & H. 68. 

ae emer a —Mentd. Great Yarmouth Case (1906), 5 O'M. 


051. ——— Salary of secretary.|—-SHOREDITCH, 
HAGGERSTON DIVISION CASE, CREMER v. LOWLES, 
No. 711, ante. 

952. ——— Tea meeting.|—-CUMBERLAND, COCK- 
ERMOUTH DIVISION CASE, ARMSTRONG, BROOKS- 
BANK, BROWN, BECK, CooPER & HENDERSON v. 
RANDLES, No. 788, ante. 

953. Expenses before issue of writ .|— ROCHESTER 
ar ig BARRY & VARRALL v. Davies, No. 308, 
ante 

954. Expenses before adoption as candidate.|— 
—MAIDSTONE OASE, EVANS v. CASTLEREAGH 
(ViscouNT), No. 812, ante. 

955. Expenses for promotion of candidate’s 
interest—-Principally & primarily.]|— MAIDsTONE 
Moa. EVANS v. CASTLEREAGH (VISCOUNT), No. 
ab6. Subscription to charities.|—Tho travelling 
& hotel ee of a candidate being ‘ personal ex- 
her ’” by Corrupt Practices vention Act, 
854 (c. 103), gs. 38, & the expenses of advertise- 
ments, are, by sect. 22, to be defrayed by himself 
or his agent; & it is not necessary that an account 
of these or of bond Jide eubscripti ions for public or 
charitable purposes excepted by sect. 24 should 
be sent in to thie agent appointed under sect. 16.— 
GRANT v. G/UINNESS (1855), 17 C. B. 190; 25 
lL. J.C. P. 066; 26 I. 'T. 0.8. 200, 20 J. P. 41; 
1 Jur. N16. 1217 ; 4 W. R. 198; 139 FE. RB. 1042. 

Personal expenses J—Grant vu. GUINNESS, 
No. 956, ante. 

958. Expenses of advertisement.]— GRANT v. 
GUINNEsS, No. 956, ante. 

959. Expenses of committee room—lIn club.|— 
TOWER Hamets, St. GEORGE’S DIVISION CASE, 
BENN v. MARKS (1896), Be O'M. & H. 89, 114. 

Annotations :—Refd. N mberland Berwick-upon- Tweed 

Amtrision Case (1923), - OM. & H. 1; Oxford (Borough) 

Case (928), 7 7 OM. & H. 49. se es 

Hull, Central Division Case (1911), 6 & H 

Nottingham (B (Borough) Eastern Diviaion Case (1911), "4 


960. charges for cars—Paid by third person.] 
erson announced himself a candidate 


Presumption as to corrupt mractice. I— 


ELECTIONS. 


——DORSETSHIRE, EASTERN DIVISION OASE, JLAM 
BERT & BOND v. GuEst (1910), 6 OM. & H. 22, 52. 
Bares herr ‘—Mentd. Oxford (Borough) Case (1924), 7 O'M. 


Illegal payments.]}—-See Sect. 9, sub-sect. 8, ante. 


B. Return and Declaration. 

See Corrupt Practices Act, 1883, ss. 83 (1), (5), 
(8), (9), 35 (1), (2), Sched. IL., Part I.; Repre- 
sentation Act, 1918, s. 47, Sched. VII. 

961. Return unaccompanied by vouchers or 
bills.|— BRADFORD Case (No. 1), HALEY v. RIPLEY, 
No. 555, ante. 

962. No detailed statement given.]—BRADFORD 
CasE (No. 1), HALEY v. RipLEy, No. 555, ante. 

963. When return to be made—Transmission 
by post—Receipt after statutory perlod.|—Oorrupt 
Practices Act, 1883, s. 33 (1), which provides that 
within 35 days after the day on which the candi- 
dates returned at an election are declared elected 
the election agent of every candidate at that 
election shall ‘‘ transmit ’’ to the returning officer 
a true return respecting his election expenses, the 
word ‘‘ transmit ’’ means ‘“‘ send ’”’ &, therefore, if 
the return is posted to the returning officer within 
the 35 days the above sub-sect. is complied with, 
although the return does not reach him until after 
the expiration of that period. The fact that the 
return of election cxpenses transmitted to the 
returning officer under sect. 33 contains an error 
does not make it a nullity so as to render the 
candidate liable to the penalties imposed by 
sub-sect. 5 of that sect. upon a candidate for sitting 
or voting before the return required by the Act 
has been transmitted.—MACKINNON ¥v. CLARK, 
[1898] 2 Q. B. 251; 67 L. J. Q. B. 763; 79 L. T. 
83; 47 W. R. 19; 14 T. L. R. 485; 42 Sol. Jo. 
608, C. A. 

964. Error in return—Liability of candidate to 
penalties.|MACKINNON v. OLARK, No. 963, ante. 

965. Insufficient return —- Made deliberately — 
Evidence of corrupt practice.|—BEWDLEY Casz, No. 
350, ante. 

966. False return—-Made knowingly—Election 
avoided.|—-NORTHUMBERLAND aaa ie ee 
TWEED DIvision Case (1923), 7 O'M. & H. 

ANNO Oe :— Consd. Oxford (Borough) Case au 7 


967. .]—OxFrorn 
CasE (1924), 7 7 ON M. & H. 49. 

Irregularities in return—Relief by court.|-~ 
See Part VITI., Sect. 1, sub-sect. 6, post. 








(Borovan) 


Srcr. 16.—ACTION BY CREDITORS AGAINST 
CANDIDATE OR AGENT. 
Sce Corrupt Practices Act, 1883, ss. 19, 27. 
968. Against candidate — For goods supplied— 
Knowledge of purpose material.|—A mercer fur- 











that he “has not been guilty of any 


or election was a contract relating hen an agent of a candidate receives | other corrupt practice in respect of the 

to a perenentey election within | & spends for election purposes large | saidelection.”” Certain payments wero 

23 Vict. c. 17, & the gag of such | sums of money, & does not render an | made ane il ersonally, & not 

printing was a lawful debt & might be | account of such ex tfon that it will | through ection agent :—Held : 

paid without incurring the penalty of | create a presumption forrupt such payments whee not corrupt 

that statute.— LUKE v. PERRY (1862), ractioes | nave been resorted to.— | practices.—Re Wrst Hasrinas ELro- 
Be P. 424.—CAN. ELLEAU 9, DEasAULT TION, WESLEY 0. Wits (1875), H. E. C. 

Band en polling day Lunches fo? (1885), i 8 ©. ® a ae 211.— CAN. 

soruiinces ums paid for the services f. Err rn.j— R I 

of a band on the evening of po day STEWART ” 8rd a mR. "Ge not of Bess.) PART VI. SECT. 16. 

& for lunches supp scrutineers _— ae gon h. 4 Seige candidate — For oe 


Moogn Jaw, Jouwsor 


2 
O73; (1 93) aad) O. R. arr, eioaN: 


PART VI. SECT. 15, SUB-SECT. 2.—B, 
0. No detatled statement given — 


Sieeberclest 
expenses excep 


PS 88 paid in Cc. 
to 


fea not paid & will ot. var election 
t through an agent, & 


relation to candidatur Sho, 
Constitution Amendment Act, 1890 

8. 282, applies to actions, sults, or other 

expense an sath 8) both by & against a 

5, 8. B. 6, Fe candidate, & also applies to any breach 

that he a somureoe or agreement of a nature 

e sect. & not merely to 

r total fatto to perform any such 
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nished ribands to a person who was a candidate 
for the representation of a city in Parliament ; the 
ribands were partly used as presents for voters ; 
the mercer was himself a voter, & received orders 
for some of the ribands, from the candidate him- 
self, in his committee-room, but was not told for 
what purpose they were wanted :—Held: he was 
entitled to recover the price of the ribands from 
the candidate, notwithstanding the provisions of 
7& 8 Will. 3, c. 4. 

The question is whether pltf. knew that these 
ribands were ordered for the purpose of distribu- 
tion among the voters; for if he did, he is not 
entitled to recover (BEsT, C.J.).—RICHARDSON v. 
WEBSTER (1827), 3 0. & P. 128, N. P. 

969. —— ——.|—If articles connected with a 
Parliamentary election are supplied upon the 
orders of a candidate given personally, the right 
of the creditor to maintain an action for the price 
is not affected by Corrupt Practices Prevention 
Act, 1854 (c. 102), ss. 18, 31.—NURTON v. DICKSON 
(1860), 5 H. & N. 637; 29 L. J. Ex. 387; 6 Jur. 
N. 8S. 708; 157 E. BR. 1334; sub nom. Norton v. 
DiIcKsoN, 24 J. P. 598; 8 W. R. 530. 

70. ——- Advance made by bank—In favour 
of supporter of candidate—Adoption of act by 
a a v. CAMPBELL, No. 566, 
ante. 

971. ——— Money advanced by agent—Expended 
illegally.|—It is unlawful for any election agent or 
sub-agent, except the expense agent, to make pay- 
ments on behalf of the candidate even for current 
disbursements, & such payments cannot be re- 
covered from the candidate. An election sub- 
agent, who was a solr., employed canvassers for 
the work of the election, & paid them out of his 
ownmoney. The expense agent having disallowed 
these payments the sub-agent brought an action 
against the candidate in the district registry for 
the money expended. ‘The candidate obtained the 
common order to tax pltf.’s account as a solr.’s bill 
of costs, & then obtained an order to stay further 
proceedings in the action pending the taxation. 
On the taxation the candidate objected to the 
payments as illegal under Corrupt Practices Pre- 
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vention Act, 1868 (c. 29):—Held: (1) the pay- 
ments were illegal, & although the sub-agent had 
an implied authority to employ canvassers, he had 
no implied authority to pay them, &, therefore, 
he could not recover the amount expended from 
the candidate; (2) the candidate could take the 
objection of illegality on the taxation of the bill 
of costs.— Re PARKER (1882), 21 Ch. D. 408; 652 
L. J. Ch. 159; 47 L. T. 633; 31 W. R. 2123 sud 
nom. R. v. PARKER, 47 J. P. 516, O. A. 

972. Against agent—For canvassing services— 
No undertaking of ability by agent.]|—An election 
agent is not liable to be sued for the services of 
persons employed by him in canvassing voters, 
without proof of an undertaking on the part of 
such agent to make himself personally liable for 
those services, but slight evidence is sufficient 
to show that the credit was given to the agent.— 
LONGBOTTOM v. Ropaers (1841), 2 Man. & G. 
427; 133 E. R. 812. 

973. ——— Money advanced by candidate— 
Expended illegally~—-With knowledge of candidate. | 
—(1) Money deposited with an agent, & expended 
by him in illegal disbursements, cannot be re- 
covered from him by the principal, if the principal 
was at the time aware of the illegal disbursements, 
or if he subsequently assented to them. 

(2) Payment by a candidate at an election for 
a member of Parliament, of the expenses of taking 
up the freedom of his voters, is illegal. 

(3) Semble: it is illegal for a candidate to pay 
the travelling expenses of a voter.—BAYNTUN v. 
OATTLE (1833), 1 Mood. & R. 265, N. P. 

Annotation :—As to (3) Refd. Cooper v. Slade (1858), 6 

H. L. Oas. 746. 

Goods supplied for treating.]|—Sce Sect. 9, sub- 
sect. 1, B. (c), ante. 


Srct. 17.—UNIVERSITY ELECTIONS. 
See, now, Representation Act, 1918, s. 36, 
Sched. V., Part J., Proxy Paper (University) 
Order (Stat. BR. & O. 1921, No. 2002.) 


Part Vil—Municipal and Other Elections. 


Sect. 1.—IN GENERAL. 


Sce, generally, CORPORATIONS, Vol. XIIJI., pp. 
322-325, 330, 331, 839-348, Nos. 575-601, 665- 
686, 773-863. 

974. Omission to be sworn into office — 
Amounts to renunciation of election.|—If a cor- 
porator be not sworn into his office within a 
reasonable time after his election, it is a waiver 
of the election.—R. v. JORDAN (1736), Lee temp. 
Hard. 255; 9 East, 263, n.; 95 EB. R. 164. 
Annotations :-—Refd. R. v. Courtenay (1808), 9 East, 246. 

Mentd. R. v. Saddlers’ Co. (1863), 32 L. J. Q. B. 337. 

975. Mandamus to compel swearing in.]— 


contract or agreement :—Held: a 
complaint against a candidate for the 9875; 
House of Representatives for work done 
in relation to his candidature could not 
be maintained.—-HENNINGSEN v. WIL- 
LIAMS (1901), 27 V. L. R. 374.—AUS. to hold 
~——— For “election expenscs” 
payable by agent.}—Held : a candidate 
at a parliamentary election is liable to 
be sued for “ election expenses *’ not- 





BUCHAN (1869), 7 Macph. ee of Sess.) 
41 Se. Jur. 505.—8COT. 


PART VII. SECT. 1. 


1. Extraordinary vacancy — Fatlure 
election — Power. of Governor 
tn Council.}—Held: an election under 
Local Authoritics Act, 1902, is not 
merely the taking a poll but a con- 
tinuous process, consisting of several 


R. v. JORDAN (1736), Lee temp. Hard. 255; 9 
East, 263, n.; 95 EB. R. 164. 
Annotations :-—Retd. R. v. Saddlers’ Co. (1863), 32 L. J. Q. B. 

337. Mentd. R. v. Courtenay (1808), 9 Kast, 246. 

076. No regular presiding sworn officer—Con- 
trol of election— Devolves upon electors.|— 
(1) Where there is no regular presiding sworn 
officer at an election, e.g. of churchwarden, one of 
whom by custom was chosen by parishioners 
paying scot & lot, & the other appointed by the 
rector, which latter in fact presided, the control 
of the election devolves at common law upon the 


electors themselves ; but unless there be a custom 


hold an election in accordance with 
the statute, the power of appointment 
conferred upon the Governor comes 
into operation. It is not necessary 
that he should wait until the last day 
which could have been fixed for taking 
a poll has passed without a poll being 
taken.—Hopa@kg v. KR. (1907), 5C. L. R. 
373.—AUS. aig ee 
m. Special election—. ory notice. 
—-Municipal Ordinance, OC. O. 1898, G, 


withstanding 16 Vict. c. 29, which steps, & t as soon the ¢ 

provides for the appointmont of an prescribed by the statute for the ane 70, 8. 21, requires at least six days 
election agent i om alone election of any of these steps has expired, notice of & ial election & only 
expenses shall paid, under the without such steps ha been taken, five days’ notice was given :—Held - 
sanction of penalties.——-THOMSON v. & it has thua heoome possible to the statutory provision as far as it 
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Scet. 1.—In general. Sects. 2 & 3.] 


to regulate the time for making such election, it 
is not competent to a majority of the electors 
assembled at the time of such election to narrow 
the period which the common law would allow ; 
&, therefore, a resolution by them that it shall 
conclude at a given time must at least limit a 
time reasonable in itself with respect to numbers 
& distance, & be of sufficient notoriety. 

(2) Whether a resolution by a majority of the 
vestry on the first day of the election to close the 
poll at 4 o’clock on the next day in a parish where 
the number of electors did not exceed 180, & where 
the affidavits stated a custom for 200 years not 
to keep the poll open for more than two days, & 
no instance within living memory of extending 
it beyond 4 o’clock on the second day, were suffi- 
cient to warrant the closing of the poll at that time, 
while some of the voters were still coming in to 
poll, & others had no notice of the resolution was 
a fit question to be tried upon a mandamus.— 
R. v. WINCHESTER (COMMISSARY OF Bp.) (1806), 
7 Rast, 573; 103 E.R. 222. 

Anse tons :—As to (1) Consd. Baker & Downing v. Wood 


tati ( 
37), 1 Curt. 507. per Westerton v. Davidson (1854), 
eee Ad. 385. As to (2) Refd. R. v. Goole (1861), 4 


77. —— Time for election—Electors must not 
arbitrarily limit.)—-R. v. WINCHESTER (COMMIS- 
SARY OF Bp.), No. 976, ante. 

978. Election of honorary freeman—Vote taken 
collectively—-Not individually—Election void.]— 
Where at a corpn. meeting, for the purpose of 
electing honorary freemen, a list of names was 
proposed, upon the whole of whom the vote was 
taken collectively, instead of individually :— 
Held: such election was void, even where the 
corpn. consisted of an indefinite number.—R. v. 
PLAYER (1819), 2 B. & Ald. 707; 106 BK. R. 523. 


Annotations :—Refd. Campbell ». Maund (1836), 5 Ad. & El. 
865; KR. v. Brightwell (1839), 10 Ad. & El. 171. 


979. Ordinary & extraordinary vacancies—One 
election to fill both—No distinctions made— 
Election void.]—A councillor to fill up an occa- 
sional vacancy under 5 & 6 Will. 4, c. 76, 
8. 47, & councillors to replace the third part of the 
council annually going out of office, ought not to 
be chosen at one & the same election. 7 Will. 4 
& 1 Vict., c. 78, s. 11, does not prospectively 
sanction such a proceeding. An election having 
been held to fill up an occasional vacancy & the 
ordinary ones at the same time, a quo warranto 
information was brought against a party claiming 
to have been elected to fill one of the ordinary 
vacancies. Issue being joined on averments 
raising the question whether he was duly elected, 
it appeared on the trial that voting papers were 
delivered containing the particulars required by 
sect. 32 of the former Act, that deft. was named 
in a majority of such papers, & that the presiding 
alderman & assessor declared him & two others 
elected to fill the ordinary vacancies, & a fourth 








related to the length of the notice for a 
special election must be treated as man- 
dato, ny ie aii oon was ah a CAN 
v. LLIVETTE > 

I ia ae Oa a WR. Bass 4 4, Pre mcormorated 
D. L. R. 697; 4 Alta. L. R. 233.—CAN. 
n. Candidates — Deposit.) — - 
cipal Corporations Ack isde, = TB, 
does not make the deposit of £10 a 
condition precedent to being a candi- 
date; it only makes it the duty of the 
L pease acne is a cand ne to 
.—SIMSON », NTER 

(1893), LIN. ZL. R. 705. —N.Z 
o. Commencement of.) — Municipal 
elections commence with the nomina- 
tion day, & the disqualification of 


tions Act, 


election 


a candidate has reference to that day. 
—R. v. Boyp (1868), 4 P. R. 204.— 


com any — Right 
to vote by peoresenialive | he autho- 
rised representative of an incorporated 
co. is entitled, under Muni 
vote at elections for 
mayor or reeve, & alderman or council- 
lors :—Held: the provision is intended 
to restrict such voting power to one 
representative only for a co.—R. v 

ORTH SAANICH MUNICIPAL 

Nala ye W.L. R. 639: 15 B.C. RB. 


a. Nomination — Declaration of 
by _mayor.J—-Two vacancies “ter ® 


TELECTIONS, 


party to fill the occasional one. Deft. endeavoured 
to show by this & other evidence that the voters 
understood, at the time of the election, which 
persons were candidates to fill the ordinary & the 
occasional vacancies respectively, & that they 
gave their votes accordingly. The judge told the 
jury that the information which enabled the pre- 
siding officers to declare deft. elected to fill an 
ordinary & not the occasional vacancy was by law 
to be derived from the voting papers alone. On 
bill of exceptions & writ of error to the Exch. 
Chamber :—Held: the direction was right.— 
ROWLgeEY v. R. (1844), 6 Q. B. 668; 1 New Mag. 
Cas. 156; 14 L. J. Q. B. 62; 4L. T. 0. S. 177; 
8 Jur. 1170; 115 E. R. 252, Ex. Ch.; affg. S. C. 
sub nom. R. v. ROWLEY (1842), 3 Q. B. 1438. 
ann :—Distd. Summors v. Moorhouse (1884), 48 J. P. 

980. —— —— —— ——.]—R. v. NEWBURY 
CoRPN. (1851), 18 L. T. O. S. 107; 16 J. P. Jo. 4. 

981. ——- ——- ———- ———.]—-Four members of 
a local board under Public Health Act, 1848 (c. 63), 
having gone out of office, three at the expiration 
of their term of office, & one by resignation before 
the end of his term, four new members were elected 
at one election without distinction. Neither in 
the notice of election nor in the voting papers 
delivered to the electors, was any distinction 
made between the regular vacancies & the casual 
vacancy :—J/eld: the election was invalid.—R. v. 
RIprPon (1876), 1 Q. B. D. 217; 45 L. J. Q. B. 
188; 34 L. T. 444; 40 J. P. 586; 24 W. R. 363. 

982. —— Whether valid.]—ROWLEY v. 
R., No. 979, ante. 

Candidates—Definition of.]—Sce Municipal Cor- 
porsucne Act, 1882 (c. 50), s. 773; Municipal 

lections (Corrupt & Illegal Practices) Act, 1884 
(c. 70), s. 34. 

—— Who qualified to be.]— See T.ocanL GOVERN- 
MENT. 





SECT. 2.—MANDAMUS TO ELECT. 


See, gencrally, CROWN PRAcTIcE, Vol. XVI., 
Part VI., pp. 276-352. 

983. Vacancy must first be ascertained—On 
quo warranto.|—Where a town councillor, elected 
under 5 & 6 Will. 4, c. 76, has, during his term of 
office, been put out of the burgess roll by the 
overseers for alleged non-payment of rates, but 
continued to exercise the office, the ct. will not, on 
affidavit of those facts, & of the alleged default. 
issue a mandamus to the mayor, or alderman of 
the ward, to proceed to a new election. The 
vacancy must be first ascertained by judgment on 
a quo warranto information.—R. v. PHIPPEN 
(1838), 7 Ad. & El. 966; 112 H.R. 734. 

984. Electors prevented from voting— Poll 
taken with closed ppd re 1) In the election of 
churchwardens, if a poll be demanded, the votes 
are to bo given by the qualified inhabitants 


occurred in the council of tho P. 
municipality, one owing to expiration 
of time. the other owing to a resigna- 
tion. The mayor issued a notice re- 
questing nominations for the vacancies, 
but distinguished the nature of the 
vacancies. M. was nominated to fill 
the vacancy caused by the resignation, 
G. to fill the vacancy caused by 
effluxion of time & B. generally. The 
mayor declared M. elected & gavo 
notice that the other seat would be 
contested by G. & B.:—Held: the 
mayor’s declaration was ht.— 
BOSHOFF v. PIETERMARITZBURG MUNI- 
cipaLrry (1889), 10 N. Ll. RR. 109.-— 


cipal Elec- 


COUNCIL 
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present; but all qualified inhabitants, whether 
they were present or not at the show of hands, 
have a right to be admitted into the vestry-room 
& vote during such poll, although the qualified 
inhabitants present at the time of granting the 
poll resolve that the poll shall be confined to those 
then present. 

(2) It is not a sufficient ground for impeaching 
such election, on motion for a mandamus to elect, 
that the poll was taken with closed doors, unless 
it be expressly sworn that some qualified person 
who meant to vote was thereby prevented from 
doing so. 

(3) If such an instance were shown, the ct. 
would grant a mandamus, without inquiring 
strictly whether the number of persons excluded 
was in fact such as to affect the result of the 
election.—RK. v. LAMBETH (RECTOR) (1838), 8 Ad. 
& El. 356; 3 Nev. & P. K. B. 416; 1 Will. Woll. 
eae 398; 2 J. P. 423; 2 Jur. 566; 112 E. R. 
Annotations :—As to (1) Refd. White v. Steclo (1862), 12 
C. B. N. 8. 383; RR. v. How (1863), 33 L. J. M. 0. 53. As 
to (2) Apld. Westerton v. Davidson (1854), 1 Kec. & Ad. 
385. Folld. Jt. v. Goole (1861), 4 L. T. 322. Refd. R. v. 


Cousins (1873), L. R. 8 Q. B. 216; Shaw v. Thompson 
1876), 3 Ch. D. 233. As to (3) Refd. R. v..Ward (1873), 
2 R. 8 Q. B. 210; Julius v. Oxford, Bp. (1880), 6 App. 


Cas. 214. Genrrally, Mentd. Re St. John’s, Cardiff 
(1847), 11 Jur. 183. 


985. Poll demanded & refused.J|—-At a 
vestry meeting to elect churchwardens, after the 
election of the rector’s churchwarden, two per- 
sons were proposed & seconded for the office of 
parishioners’ churchwarden. The chairman re- 
fused to take a show of hands, but proceeded to 
write down the names of the ratepayers present, 
& the number of votes they were entitled to, & 
then declared A. B. duly elected. The proceed- 
ings were protested against & a poll demanded, 
but the chairman refused to grant one, & declared 
the mecting at an end. 

_ The ct. refused to grant a mandamus command- 
ing the election of a churchwarden, it not appearing 
by the affidavits that any one had by the irregular 
proceedings been prevented from voting, or that 
any practical injustice had resulted from it.— 
R. v. GOOLE (INCUMBENT & CHURCHWARDENS) 
(1861), 4 L. T. 322; 25 7. P. 308. 

Annotation :—Apld. R. v. Ward (1873), L. R. 8 Q. B. 210. 


PART VII. SECT. 3. O. ht. 5.—CAN, 

Jr. Validity of election of coun- 
cillor.}—Where & mandamus. was 
applied for to swear in a person who 
claimed to be duly elected a councillor, 








; .}—This action was brought 
after the time to question deft.’s 
election under Municipal 
verted Elections Act had expired, & 
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986. Failure to elect councillor—Within ap- 
pointed time.]|—-Where the council of a borough 
omitted to proceed 1o the election of councillors 
at the time appointed by the Acts, a rule absolute 
for a mandamus was granted, requiring them to 

roceed to an election.—R. v. SWANSEA CORPN. 
(1838), 2 J. P. 792. 

987. Omission in charter—For previous 
election of assessors.}—R. v. SALFORD CORPN. 
(1845),5 L. T. O. S. 40. 

988. Defective nomination.|—Where on a 
casual vacancy for the election of a town councillor 
no proper nomination is made, a mandamus will 
be granted, on the application of a burgess of the 
borough, to hold an election, & the ct. will order 
the costs of the application to be paid by the 
corpn.—Re STRATFORD-ON-AVON (MAYOR) (1886), 
27. L. R. 431, D. C. 

989. ——— Equality of votes in poll—Casting 
vote not given.]|—Re RANKIN (1901), 46 Sol. Jo. 
106, D.C. 

990. Poll closed on account of rlot—Election 
not proceeded with.|—R. v. BATHWICK WARD, 
Bat (ALDERMAN & AssSESSORS) (1846), 8 
L. T. O. S. 94. 

Municipal corporations.] —Sce Sect. 5, sub-sects. 
2, A.. & 3, A., post. 

County Councils.]—See Sect. 6, sub-sect. 1, post. 

Guardians of poor.]—See Scct. 10, post. 

See, further, CROWN PRAcTICR, Vol. XVI., pp. 
314, 315, Nos. 1249-1274. 








Secr. 3—QUO WARRANTO. 

See CROWN PRACTICE, Vol. XVI., pp. 355-362, 
362-372, Nos. 1853-1929, 1933-2100. 

991. Validity of election of councillors—Quali- 
fication of voting burgesses—Whether inquiry into 
permissible—On hearing of cause.]—(1) The re- 
turning officer, at an election of councillors, under 
5 & 6 Will. 4, c. 76, has merely the ministerial 
duty to perform of returning the candidates who 
have the actual majority of votes, without refer- 
ence to their possessing or not, in his judgment, 
the proper qualification. Where, to a quo warranto 
for exercising the office of councillor, deft. pleaded 


Ez p. RICHARDS (1870), 2 Han. 131.— 
CAN 


f. ——-,.}—Six aldermen were 
to be elected, & eight wore nominated, 





Contro- 


under Municipal Council Act, the ct. 
discharged the rule, it appearing that, 
& councillor had been returned & 
sworn in for the township, which return 
had been contested; the propor 
optional in peo case pene aun quo 

anto.—Re RENNAN , 86 
O. S. 330.—CAN, ( 


. —— information in the 
nature of a quo warranto may issue 
to show cause by what authority a 
municipal councillor for any district 
claims to be a momber of such council. 
CAN. 

t. ———.}—When a person elected 
a city councillor has entered upon, & 
is exercising the office, a warranto 
is the proper mode of trying his right 
to it.— Hz p. CAMERON (1847), 1 Han. 


306.—CAN 
a. ——.}—All roceedings taken 
to contest the validity of any election 
mentioned in Municipal Act, R. 8. O. 
87, c& 184, s. 187, should be com- 
menced by writ of summons in the 
nature of a quo warranta, as provided 
Ll tins Ot & gir writin eth 
warranto, or other- 
wise.—R.  v. SrRWaRT (1888), 16 


with a view to declare doft.’s election 
void :—Jleld: if deft. had been sworn 
& entered upon his duties, the proper 
remedy at that date would be quo 
warranto —-PENNY tv. BRENT (1908), 
4 K. L. R. 437.—-CAN. 


6. ——.J—Held: for any other 
ground than those set up in Municipal 
Act (Man.), 8.192, complainant should 
proceed by information in the nature 
of quo warranto.—Re Birraest MUNI- 
CIPAL ELECTION, MARTIN v. ERLENDS- 
BON, [1917] 2 W. W. R. 189; 34 
Dp. L. R. 82; 27 Man. L. R. 464 


d. ———.] — Where__—itthe council 

asses a resolution declaring an 
nsolvent, but elected, candidate to 
be unseated & a new councillor is 
elected to the seat & attends meetings, 
the unseated councillor’s remedy is to 
take proceedings in the nature of quo 
warranto.—HARRIS v. LEASK RURAL 
MUNICIPALITY No. 464, [1923] 3 
W. W. R. 720.—OAN. 

@. ———~ Alderman.}—Semble : an in- 
formation in nature of a quo warranto 
might lie to try the right of a person 
to exercise the office of alderman.— 


& the returning officer publicly de- 
clared the names of tho candidates 
& the place & time for a_ poll, but 
on the followi day issued a notice 
purporting to disqualify two of tho 
candidates & declaring the other six 
elected by acclamation :—Held; tho 
remedy of quo warranto was opon 
notwithstanding eet Elections 
Act, Cc. 71, 8. 92, R. Ss, . C. 1911.— 
R. (MCFARLANE) ¥. BALMENT (1915), 
8 W. W. ht. 111.—CAN. 


g. —— Reeve.}—At_an_ election 
under Municipal Act, 55 Vict. c. 42 (QO), 
for a deputy reeve of a town, there 
were three candidates, & after tho 
election & before the first meeting of 
the council, the two who had received 
the highest number of votes succes- 
sively disclaimed, whereupon the 
remaining candidate, who had received 
the lowest number of votes, made the 
declaration of office & took his seat. 
On a motion in the nature of & quo 
warranto made by the candidate who 
had received the highest number of 
votes to have it declared that there 
was no election & that the seat was 
vacant :—Held: what took place 
constituted an olection of resp. & 
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Sect. 3.—Quo warranto. 
A., B. & C.] 


that he was duly clected, & issuc was joined 
{hereon :—Held: it was sufficient for the relator 
to prove at the trial that other candidates had the 
actual majority, without proving their qualification. 

(2) The voting-papers given at the election of 


Sects. 4 & 5: Sub-acet. 1, 


ELECTIONS. 


35. 


councillors which by sect. 35 of the above Act the 


mayor is to cause to be kept in the town clerk’s 
office for six months after the election, are not 
such public documents as to prove themselves on 
production from the proper custody. Where, 
apers have been handed over by 


therefore, such 


the mayor to the town clerk, were by his cler 


delivered over to the clerk of the succeeding town 
clerk, who produced them at the trial :—Held: 
the former town clerk also should have been called 
upon to prove that the papers transmitted by him 
wero the same which he had received from the 


mayor. 





entitled him to the seat.—R. (PERCY) 
v. WortH (1893), 23 O. R. 688.—CAN. 


h. ——.}+—Upon an applica- 
tion for leave to file an information 
in the nature of a quo warranto calling 
upon resp. to show by what authorit 
he held office as reeve of a munici- 
pality, it appeared that appct. & resp. 
were both nominated for the office, & 
that the returning officer declared 
appct. disqualified, &, there being no 
other candidate, declared resp. elected : 
—Jicld: deft. was usurping the office 
of reeve; & quo warranto was the 
proper method of questioning his right. 
~—Re ST. VITAL MUNICIPAL ELECTION, 
Topp v. MAGER (1912), 21 W. L. R. 
203: 2W. W.R. 185; 3D. L. R. 350. 


—CAN. 

k. Power of court to = allow.}- 
The legislature having provided «4 
cheap, speedy, convenient pro- 
cedure, to try contested elections, the 
ct, will not, in goneral, allow parties 
to resort to the more expenrive one by 

warranto; the general practice 
ito confine parties aggrieved to the 
relief to bo obtained under the statute. 
—R. ». Roacw (1859), 18 U. C. R. 226. 


-~——CAN. 





° Re KELLY v. MACAROW 
(1864), 14 C. P. 313, 457.—CAN. 

m,-— eilial & court judge.}—A 
county ct. judge has power to grant 
a fiat in term time for the issue of a 
writ of quo warranto to try a contested 
municipal election.—R. v. ANDERSON 
(1880), 8 P. IX. 241.—CAN. 

n-~—— .) — Notwithstanding 
R. S. O. 1887, c. 184, ss. 187 to 208, a 
county judge has no authority, as 
such, to give leave under con. rule 
1038 to serve a notice of motion to 
initiate quo warranto procecdings under 
the Municipal Act: & he has no 
authority at all to act in proccedings 
of that nature as a local judge of the 
high ct., that power being expressly 
excepted from the powers conferred 
upon him as a local judge by con. rule 
41.—R. DOUGHERTY) v. MOCLAY 
(1889), 13 P. R. 56.—CAN. 








0. Master in  chambers.}— 
The jurisdiction of the master in 
chambers to grant a warranto 


quo 
summons under Municipal Act, 1883 
(QO), is established by A. J. Act, 1885 
& 13.—R. v. HOowLAaND (1886), 11 
P. R. 264.—CAN. 

p. ~—— Disqualified candidate.}— 
Motion by way of quo warranio to 
unseat a municipal councillor on the 
ground that he was not at the time of 
election, & never was & is not now, a 
British subject, either by birth or 
nat tion :~Zield: the applica- 
tion was too late under Municipal Act, 
8. 220.—R. v. WOoOELLER (1912), 21 
O. W. R. 672: 3 O. W. R. 838; 
D. L. R. 281.—CAN. 


et ee 


s. 50 (1), (2). 





-_— 1—In Municipal 
Act, R. S. M. 1913, c. 133, 8. 192 
the word “ disqualified ” refers, no 
ony to persons who are disqualified 
under sects. 53-57, but also to persons 
who lack the qualifications necessary 
under sect. 52 to make them eligible 
for election, &, therefore, when a 
person of the latter class has been 
declared elected as a councilman there 
fs no jurisdiction in the ot. to give 
leave to prceeee by way of quo war- 
ranto to test his right to exercise the 
officce.— RR. v, LECLAIR, [1918] 2 W. W. R. 
ee 28 Man. L. R. 622; 42 D. L. R. 


64 CAN. 

r. Continuing  dia- 
qualification.}—Where a person elected 
to a municipal office is at the time of 
his election disqualified for election, 
the election can only be attacked by 
an election petition; but where he is 
disqualified from holding municipal 
office his case comes undcr the cate- 
gory of continuing si uenocations 
which afford good ground for ao pro- 
ceeding by quo warranto.—R. UT- 
TALL) v. BROWN, [1923] 2 W. » KR. 

8. To set aside tte own order 
—Whether appeal lies.}-—The judge of 
a county ct. ordered a writ of quo war- 
ranto to test the validity of the election 
of an alderman; @& subsequently, 
before appearance entered to the 
writ, set aside all proceedings in the 
matter for irregularity :—Held: the 
order of the county judge, if he had 
authority to make it, was not subject 
to review, & if it could be reviewed 
the application should have been to the 
ct., not to & judge in chambers. The 
writ of quo warranto having been 
issued & served, the county ct. jud 
had not power to set it aside.— 
v. COLEMAN (1882), 7 A. R. 619.—-OAN. 

t. ——,}-—In @ quo war- 
ranto proceeding, in which a county 
. : eons order act ae 
a ep upon the relation, 
& quashing them with costa :—Held: 
no appeal from such an order lies to a 
judge in chambers, as appeals from the 
county cts. in oer cases are to a 
divisional ct.—R. (MCFARLANE) v. 
COULTER (1903), 22 COC. L. T. 4143 
4 O. L. R. 2 ? 1 O. W. R. 636.— 




















a.———— Irregularities committed 
during election.}—Where the Act re- 
quires the voting at the election for 
mayor to be by ballot, & ties 
are committed in the conduct of the 
election by which secrecy of vo 
o conaraiees. unless it is shown tha 
these i ties affected, or might 
have affected, the result of the election, 
the ct. will not interfere by quo war- 
ranto to set aside the election.-R., . 
JONES, 2 J. R. N. 8. 45.—N.Z. 


b. Opposition to—On ground of 


(3) Qu.: whether, in quo warranto to inquire 
into the validity of the election of councillors, the 
title of the burgesses who voted can be gone into.— 
R. v. LEDGARD (1838), 8 Ad. & El. 58 
P. K. B. 513; 1 Will. Woll. & I. 487; 7L.J.Q.B. 


237; 2J.P.518; 112 E. R. 941. 
Annotations :—Aas to (2) Refd. R. v. Cross (1852), 19 L. T.0.8. 
As to (3) Refd. R. v. Owens (1859), 28 L. J. 


: 8 Nev. & 


Q. B, 316. 


Sect. 4.—RELIEF BY COURT IN CASES OF 
CORRUPT OR ILLEGAL PRACTICES, 
See Part VITT., Sect. 2, post. 


Sect. 5.—MUNICIPAL CORPORATIONS. 
SUB-SECT. 1.—ELECTION OF COUNCILLORS. 
A. Electoral Divisions. 
See Municipal Corporations Act, 1882 (c. 50), 


colluston.}—A stranger to the pro- 
ceedings in a quo warranto may, if 
otherwise qualified, attack them on the 

und that they have been initiated 
n collusion with deft., but he cannot 
set up irregularities, as such, unless 
the relator has committed them 
puyol. i v. VANCE (1871), 6 

. R. 334.—CAN. 

_ ¢. Application ES Cte d aterial defects 
in—Effect of.}+— pon an application 
for a fiat for the issue of a sammngis 
in the nature of a quo warranto under 
Municipal Act, 1883, to try the validity 
of resp.’s election, the statement of the 
relator did not show that he was a 
candidate or an elector who voted or 
who tendered his vote at the election ; 
& his recognisance filed by the relator 
was not entered into before a judge or 
commissioner for affidavits, 
nor allowcd by a judge, nor was it 
conditioned to prosecute the writ 
with effect; & the affidavit of the 
relator did not set out fully & in detail 
the facts & circumstances alleged in 
the statement :—Held: these wero 
defects in the material necessary to 
found the application, not mere 
irregularities which could be amended 
at a larger stage, & the flat, the writ, 
& all proceedings were set aside with 
costs.—-R. v. BILLINGS (1888), 12 
P. R. 404.—CAN. 

d.-——— Time for making—Efeci 
of pou refusal.}—An ‘* election ’”’ 
within the meaning of Medicine Hat 
Charter, Title IX 
before the summing up & declaration 
of the ue by the returning officer, 
& an application for a flat authorising 

rocee attac the election may 
made (1) within six weeks from the 
date of such summing up & declara- 
tion, that date a be excluded in the 
computation ; (2) notwithstanding the 
previous refusal thereof, where such 
refusal was on the sole und of 
insufficiency of material.—R. (LAND) 
© DriF, R. (LAND) v. FAWOETT, R. 
(LAND) v. KinG, [1921] 1 W. W. R. 
1026; 16 Alta. L. R. 847: 68 DL. AR. 
659.—CAN , 

e. Joinder of parties.}—In quo 
warranto proceedings under Municipal 
Act, it is permissible to join two or 
more persons in the one motion only 
when the grounds of objection apply 
equally to both.—R. v. HAGERMAN 
(1901), 31 O. R. 636.—CAN. 


{. Procedure.}—Proceedings in the 
nature of quo warranto must be 
taken under Controverted Municipal 
Elections Act, R. 8. S., 1920, o. 91, 
& the person designa a to try such 
questions is the judge of the ict 
She Seunleyhtite ts State ot acta 

em y wholly or mainly 
aituated.--HARuIS vw Leask RURAL 
Municrpatity No. 464, [1923] 3 
W. W. R. 120.—CAN. 
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B. Time for Election. 


See Municipal Corporations Act, 1882 (c. 50), 
ss. 18 (2), (3), 38, 52, 230. 

992. After election of assessors.|—-Where there 
has been an error in not having elected the proper 
number of assessors on Mar. 1, or the day following, 
the time appointed under 5 & 6 Will. 4, c. 76, for 
such election, the election of councillors cannot 
take place until after the whole of the assessors 
have been duly elected, & the ct. will grant a rule 
absolute for a writ of mandamus in the first 
instance for the election of the former.—R. v. 
SWANSEA CORPN. (1838), 3 J. P. 48. 

See, now, Municipal Corporations Act, 1882 
(c. 50), 8. 29. 


993. Casual vacancy—Time runs from notice 
of vacancy—Not from occurrence.|—R. v. BESTER, 
No. 1060, post. 

Postponement during national emergency.]— 
See Elections & Registration Act, 1915 (c. 76), 
8s. 1 (1); Parliament & Local Elections Acts, 
1916 (c. 44), 1917 (c. 50), 1918 (c. 22). 


C. The Returning Officer. 


See Municipal Corporations Act, 1882 (c. 50), 
ss 53 (1), (2), 67 (1), (2). 

994. The mayor— Borough not divided into 
wards.|—(1) The mayor of a borough not divided 
into wards, who, with the two assessors, presides 
at & declares the result of an election of town 
councillors for the borough, under § & 6 Will. 4, 
c. 76, ss. 32-35, is precluded from being a candidate 
for election as town councillor, inasmuch as, acting 
as returning officer, he cannot return himself. 

(2) Under sect. 28 of the above Act, which 
enacts that no person shall be eligible as councillor 
** during such time as he shall hold any office or 
place of profit, other than that of mayor,” in the 
disposal of the council of the borough, the mayor 
is eligible as town councillor, if the borough is 
divided into wards, for a ward in which he is not 
acting as returning officer. 

(3) Where the mayor is one of the councillors 
who go out of office on Nov. 1, he causes a vacancy 
in the number of councillors, though, as mayor, 
he continues a member of the council till Nov. 9.— 
R. v. OWENS (1859), 2 E. & F. 86; 281. J. Q. B. 
316; 33 L. T. O. S. 257; 23 J. P. 741; 5 Jur. 
N.S. 764; 7 W. RR. 566; 121 BE. R. 34. 

Angrgtons oe i nat Bg OY Se 

629. Refd. Galway (Count Gane. Trenen v. Nolan 

Oo 


) 
(1872), 27 L. T. 69; R.v. O fins (1876), 1 Q. B. D. 336 ; 
jh. v. Morton, (1892] 1 Q. B. 39. 
PART VII. SECT. 5, SUB-SECT. 1.—C. 
g. Absence at time a election— 
Irregularities by substitule—Effect.}—- —rT 
At an election of county councillors 
one of the deputy returning officers 
Asal apeent som Pr poote A hss 
rate occasions, during polling day. 
The town clerk placed the deputy s 
initials on the back of the ballots 
given to voters, & the consequence 
was that these ballots were upon a 
judicial investigation identified & 
separated, & it appeared that during 
the third absence nine votes were 
cast for relator & nine for resp. Upon 
the whole resp. had two more votes 


names o 
as candidates. 


his certificate at 
officer refused to 


in rejecti 
officer, 


than relator, & by County Councils 
Act, 1896, 8.13, there being two 7% aO8> 
county councillors to be elected, &@ 95—aAUS, 


voter could give both his votes to one 
candidate. here was no 8 tion 
of bad faith:—Ield: the absences 
& what was done during the absences 
ne pon eaece ue recut of Bie elec on 

° @ 88 rovisions 0 
Cones Gated Municipal Maat, 1892, 
s. 175, it should not be declared invalid. 
—-R. (WaATTERWORTH) v. BUCHANAN 





on the last re 
roperty of 
Consolida 


(1897), 28 O. R. 352.—CAN. 
h. Duty of— Purely _ministertal.] 
6 f O. & T. had 
duly sent in to the returning officer 
At the time when the 
nominations were sent in 
unoertificated insolvent, but received 
11 o’clock on the 
** day of nomination.” 
accept T.’s nomina- 
tion & declared O. 
Teid : the returning officer was wrong 
T.’s nomination, as a 
oe officer is merely a ministerial 
has no power to 
the qualifications of candidates.— 
Ex p. THOMPSON (1892), 
L. R. 61; 8N.8. W. W.N. 


k. —— Remedy for 
—Pltf.s name was properly 
& nunca. as 

the 


value entitling him 
a vote at a municipal election under 


ted Municipal Act 
s. 80, & was entered on the’ voters’ 


995. ——- ———- Not if seeking re-election a 
councillor.|—5 & 6 Will. 4, c. 76, enacts “ that i 
the mayor of any borough shall, at the time when 
it shall be necessary to execute the powers & 
duties herein provided with respect to clections, 
be dead, absent, or otherwise incapable of acting, 
the council of such borough shall forthwith elect 
one of the aldermen to execute aJl such powers & 
duties in the place of the mayor.” In a borough 
not divided into wards, the mayor, being returning 
officer, offered himself for re-election as town 
councillor, & the council elected one of the alder- 
men to act at the election in the place of 
the mayor; the mayor was re-elected a town 
councillor :—Held: (1) the mayor was not dis- 
qualified as a candidate, but he could not act 
as returning officer & he was “‘ incapable of acting ”’ 
within the above sect.; (2) the appointment of 
the alderman as substitute & the election were 
valid.— R. v. WHITE (1867), L. R. 2 Q. B. 557; 
8B. & 8. 587; 36L. J. Q. B. 267; 16 L. T. 828 ; 
31 J.P. 595; 15 W. R. 088. 

Annotations :—As to 1) Expld. R. v. Morton, [1892) 1 Q. ZR. 
89. Refd. R. v. Collins (1876), 1 Q. B. D. 336. Ae to (2) 
Refd. HR. v. Towkesbury Corpn. (1868), L. R. 3 Q. B. 629. 
996. Person nearest in. office to mayor — If 

mayor absent.]—(1) The presiding officer at an 

election under 1] Geo. J, c. 4, must be the nearest 
person in place & office to the absent mayor. 

(2) If acharter appoint the election of the mayor 
to be the next day after a month from the pre- 
scriptive day. it means a Junar month after such 
day.—R. v. MorGAN (1740), 7 Mod. Rep. 322 ; 87 
E. R. 1267. 

997. Absence at time of election—Owing to 
riot—Election void.]—In the absence of a returning 
officer, on account of a riot happening, there is no 
precedent of an election being held good.—f. 7. 
Hit, (1772), Lofft. 43; 98 EK. RR. 623. 

998. Power of—Not to decide eligibility of can- 
didate.|—k. v. Lepaann, No. 991, ante. 

999. .|—YTwo candidates, R. & P., 
were nominated for the vacant office of councillor 
of one of the wards of a borough. P. objected to 
R.’s nomination on the ground that Rt. was dis- 
qualified, being an alderman of the borough whose 
term of office had not expired, but the mayor 
disallowed the objection. Throughout the election 
P. insisted upon his objection, & claimed to be 
elected whatever the result of the poll might be. 
The votes having been counted, showed a majority 
for R., & the returning officer read out the names 
& numbers to the mayor, who announced them in 
public. Having taken time to consider the 








list, but after the final revision thereof, 
ho ceased to be the tenant, but was 
the owner of real property, as a frec- 
holder, of the value entitling him to 
vote. Deft., the returning officer 
refused to furnish him with a ballot 
or to permit him to vote unless he took 
the oath required for tenants :—Held : 
deft.’s duties were merely ministerial 
& that an action for a breach thereof 
was maintainable without any proof 
of malice or negligence; plitf. was 
entitled to vote at such election, & 
deft.’a refusal to allow him to vote 
constituted a breach of his duty, 
& rendered him Hable to the penalty 
given by sect. 168, & also to damages 
at common law.—WILSON v. MANES 
eee) 28 O. R. 419; affd., 20-A. Kh. 
98.—O0AN 


been 
T. was an 
The returning 


uly elected :— 
determine 
breach. 

are 


assesament roll of 
@ tenant of real 


l— —— To receive nomina- 
tons for qualified candidates.}—-A 
returning officer must receive nomina- 
tions for any candidate who appoars 
to be assessed for $100, even if 

in fact disqualified upon other grounds. 


1892, 
—R. (DUNCAN) v. Lava@nun, K. 
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Sect. 5.—Municipal corporations: Sub-sect. 1, C., 
D. & E. (a).] 


objection the returning officer on the following 
day issued a public notice stating the number of 
votes given to cach candidate, & the objection, & 
declaring P. to be duly elected. P., thereupon, 
made & subscribed the declaration of acceptance 
of the office required by Municipal Corporations 
Act, 1882 (c. 50), ss. 34, 35. R. subsequently 
made & subscribed a similar declaration :—Held : 
(1) the returning officer had no jurisdiction to 
determine the question of disqualification. the 
proper method for determining that question being 
an election pen as provided by sect. 87 of the 
above Act, & the duty of the returning officer being 
to count the votes & ‘‘ forthwith to declare to be 
elected the candidate to whom the majority of 
votes have been given,” as provided by Ballot 
Act, 1872 (c. 38), 8s. 2; (2) P. had not been 
declared to be elected, & the office was not full 
of him ; (3) he was not entitled to a mandamus to 
compel the mayor & corpn. to receive his votes at 
their corporate meetings.—PRITCIIARD v. BANGOR 
Coren. (1888), 13 App. Cas. 241; 571. J. Q. B. 
318; 58 L. T. 502; 52 J. P. 564; 37 W. R. 
103, H. L.3; affg. 8S. C. sub nom. R. v. BANGOR 
CorRPNn. (1886), 18 Q. B. 1D. 349, C. A. 
Annotations :—As to (1) Apld. Hobbs v. Morey, [1904] 1 
K. B. 74. Refd. R. v. Morton, [1892] 1 Q. B. 39: R. vw. 
Douglas, [1898] 1 Q. B. 560; Liverpool ear ser 


Ward Case, Harfoid v. Linekey, [1899] 1 852. 
Generally, Mentd. R. v. Cooban (1886), 56 L. J. M. C. 33. 


1000. Duty of—To count voting papers— 
Declare the _ result.|—PrircitaRD v. BANGOR 
Corpn., No. 999, ante. 


D. Notice of Election. 

See Municipal Corporations Act, 1882 (c. 50), 
ss. 54, 232, Sched. 3, Part III., rr. 1, 2. 

1001. Failure to give due notice—One only of 
two vacancies notified—Joint & single candidates 
—Votes for joint candidates avoided.J—At an 
election of councillors for a ward, under 5 & 6 
Will. 4, c. 76, there was one vacancy only, by 
rotation. <A councillor had also become dis- 
qualified, under sect. 52 of that Act, bytbkpcy.; 


(STEVENSON) ¥ BLANCHARD (1885), (LORD PROVOST oF DUNDEE) v. AIR, 
— CAN. [1910] S. C. 54.—SCOT 


2 Man. L. R. 78 


Right to be relieved— 
On ground of nartisanship.|}—Where 


p. Mapistratcs 





m. 


pointment by Court of Returning O,. 


ELECTIONS. 


but the council had omitted to notify the vacancy. 
Two days before the commencement of the poll, 
the mayor, with the consent of the aldermen & 
assessors of all the wards, gave a notice, purporting 
to be published with such consent, of the polling- 
places, & stated also in such notice that the bur- 
gesses were required to elect two councillors for 
the above ward. A majority of the burgesses 
gave votes for two candidates jointly, others 
voted for a third candidate singly :—Held: (1) 
the single candidate, having only the available 
votes, was elected; (2) the notice, being given 
without authority as to electing two councillors, 
did not prevent the double votes from bemg 
thrown away.—R. v. LEEDS CoRPN. (1838), 7 
Ad. & El. 963; 3 Nev. & P. K. B. 1455; 1 Will. 
Woll. & H. 23 3 q I. Ae Q. B. 80; 2 ds Pr. T1; 
2 Jur. 345; 112 KB. R. 733. 

See, also, CORPORATIONS, Vol. XIITI., pp. 339- 
341, Nos. 773-704. 


E. Nomination. 
(a) In General. 


See Municipal Corporations Act, 1882 (c. 50), 
ss. 55, 56, Sched. 3, Part II., rr. 1-18. 

1002. The nominator—Qualification in ward 
election—Right to vote.|—Under 22 Vict., c. 35, 
s. 6, where a municipal borough is divided into 
wards, the person nominating a candidate for 
town councillor must be entitled to vote for the 
particular ward for which he nominates, & if ho 
be entitled to vote only for another ward, his 
nomination & the election of the candidate are 
void.—R. v. PARKINSON (1867), L. R. 3 Q. B. 1135 
8B. & S. 769; 87L. J. Q. B. 523 17 L. T. 169; 
32 J. P. 244; 16 W. R. 78. 

1008. Disqualified candidate— Contract with 
council—Release from contract after nomination 
—Election Met —aA petition was presented against 
a town councillor, alleging that his election was 
void on the ground that, at the date of his nomina- 
tion, he had an interest in a contract with the 
council. Jesp., in answer to an advertisement, 
had offered to supply to the council, for twelve 
months, certain goods at specified prices, & the 


not fix a day for holding an election 
° to fill an extraordinary vacancy in the 
council within such time as to enable 


eel ing ©,. the election to be held within 25 days 


the duty of returning officcr at a 
municipal election for a royal burgh 
devolved upon the senior bailic, who 
declined because he had adopted a 
position of partisanship on behalf 
of some of the candidates, the ct., 
while denying his right to be relicved 
of a task which was imposed upon him 
by statute, in the circumstances, 
appointed the bailie next in seniority 
to act in his place.—MUSSELBURGH 
MAGISTRATES (1881), 9 R. (Ct. of Sess.) 
78; 19 8c. L. R. 48.—SCOT. 


n. Misconduct by—Election avoided.} 
—At a township election, after the 
nomination of several candidates, 
the returning officer adjourned to 
another room to receive votes. No 
votes were tendered for any one, & 
he therefore closed the eloction at 
about three o’clock, & declared defts. 
elected by acclamation :—Held: the 
election was void.—R. v. BROUSE 
(1852), 1 P. R. 180.—CAN. 

oO. -J— At an election of 
town councillors under Town Councils 
(Scotland) Act, 1900, one of these 
candidat had been nominated 





es who 
for two vacancies died before the 
poll opened. The Lord Provost, as 
returning officer, stopped the pro- 
ceedings :—Held;: the stoppage of the 
poll was an rides s which rendered 

© proceedings abortive.—URQUHART 


cer.}—Where all tho magistrates of a 
puree retired from office but sought 
re-clection, & there was to be a con- 
test, the ct. appointed the sheriff 
substitute of the county to act as 
returning officer—-PEEBLrs MAaIs- 
TRATES (1881), 9 R. (Ct. of Sess.) 80; 
19 Sc. L. R. 48.—SCOT, 

qa. —— -—— Refusal to appoint 
Town Clerk.}—At a municipal election 
all the magistrates being ineligible 
as returning officer the ct. declined to 
appoint the town clerk on the ground 
that he had already the statutory duty 
laid on him of acting as poll clerk.— 
PREBLES MAQISYRAIES (1881), 9 KR. 
ee Sess.) 80; 19 Sc. L. R. 48.— 


yr. Mayor—Candidate for election— 
No power to act as returning officer.}-—~ 
The mayor or chairman of a muni- 
cipality, being himself a candidate for 
election, is thereby olagusiiied from 
acting as ret officer at such 
election, on the gencral principle that 
& person ought not to occupy a quasi- 
udicial position in his own case.— 

YASON v. LINDENBURG (1901), 18S. C. 


PART VII. SECT. 5, SUB-SECT. 1.—D. 

s. Failure to give due notice— 
Duty of returning officer. }—If the chair- 
manu or conncil of a municipality does 


of the occurrence of the vacancy &% 
to enable 14 days’ notice thereof to 
be given, it is the duty of the returning 
officer to give 14 days’ notice of tho 
election so as to enable it to be held 
on the 30th day after the occurrence 
of the vacancy.—DUNSTAN v. NEAMS, 
(1914] V. L. R. 364.—AUS. 

t. Election avoided.) — Owing 
to the neglect of the chairman of tho 
F. municipality to give the 21 days 
notice of the election of councillors, as 
required by Act 45 of 1882, s. 49, the 
applicants, who had consented at the 
request of several voters to become 
candidates, were ignorant of the day 
& place of nomination, & were conse- 
quently prevented from being nomi- 
nated Y vreld : the election of the 
two councillors who had consequently 
been elected unopposed should be set 
aside & a fresh election ordered to take 
place. —MADER v. FRASERBURG MUNI- 
CIPALITY (1899), 16 8. C. 503.—S. AF. 





PART VII. = cs SUB-SECT. 1.— 


a. The nominator—Qualification. }— 
An elector who nominated a candi- 
date was rated in respect of two 
properties. The rates on one had been 

aid but not on the other :—Held: 

e was not an elector entitled to vote, 
& therefore he could not nominate the 


Part VII.—Municreat 


offer was accepted. Afterwards he applied to a 
committee of the council to be released from his 
contract. The committee resolved that, subject 
to approval by the council, he be released from 
that date. He was then nominated. After his 
nomination the council approved the resolution 
of the committee releasing him. On argument of 

uestions of law reserved :—Held: (1) the adver- 
tisement, tender, & acceptance constituted a 
contract ; (2) resp. had an interest in the contract ; 
(3) the ratification, after resp.’s nomination, of 
the resolution releasing him did not relate back 
to the date of the resolution, because the interests 
of persons other than the parties to the contract 
might be affected, &, therefore, resp., at the date 
of his nomination, had an interest in a contract 
with the council, & was disqualified, & his election 
was void. 

(4) We think resp. to the petition should begin 
(DARLING, J.).—Re GLOUCESTER MUNICIPAL CASE, 
1900, Forp v. Newrs#, [1901] 1 K. B. 683; 70 
L. J. K. B. 459; 841. T. 354; 65 5. P. 391; 49 
Ww. ae 3453; 17 T. L. R. 325; 45 Sol. Jo. 327, 
LD. C. 


Annotation :—Gencrally, Mentd. Kensington Electric Light- 
ing Co. v. Notting Hill Electric Lighting Co. (1918), 82 


J. P. 197. 

1004. Election void—Right to seat.]|— 
Petitioner & resp. were nominated in proper form 
for election to the office of councillor for a ward 
in a borough, & resp. obtained the majority of 
votes & was declared elected. Both at the time 
of his nomination & of the election, however, he 
was disqualified by reason of his interest in a con- 
tract with the council. Petitioner claimed the 
seat on the ground that his being the only valid 
nomination he should be declared elected. Resp. 
admitted the disqualification :—Held: the dis- 
qualification not being apparent on the face of the 
nomination paper, the nomination of resp. was 
valid, & as petitioner did not allege any notice to 
the electorate of the disqualification of resp., the 
votes given for him could not be treated as having 
been thrown away, & petitioner was not entitled 
to claim the seat.—HOoBBsS v. Morey, [1904] ] 
K. B. 74; 73 L. J. K. B. 47; 89 L. T. 5313 68 
J. P. 132; 52 W. RR. 348; 20 T. L. R. 50; 48 
Sol. Jo. 69; 2L. G. R. 7, D.C. 

Annotation :—Folld. Boyce v. White (1905), 92 L. T. 240. 

1005. ——— Notice of disqualification—Effect of 


Candidate.—Ez p. IRWIN 
8S. h. N. Ss, W. 310.—AUS. 

b. Description of.}—An elector 
who nominated a candidate for the 
office of alderman described him- 
self as a ‘‘ mineowner ” :—Held: a 








(1901), 1 
declarcd 





sufficient description of his occupa- f hipaa to 
tion.—iz p. IRWIN (1901) 1 S. R. for 
N. Ss. W. 310.—AUS. i 2 

c. Disqualified candidate—Minor.}— 
A person under age at the time of candidato, are 
his nomination as candidate for the tive; & the presi 


office of county councillor is not a 
county elector, & is not capable of 
assenting to his nomination as required 
by law.— GLOVER v. ROBINSON (1888), 


nomination, 
requirements. 


an election may 
petition on the ground that the person 
clected aaly 
nominated.—He STEWART, [1922] 
W. W. RR. 372; 66 D. L. KR. 76; 32 
Man. L. R. 97.—CAN. 


O 
he he provisions of R. 8. O. 1897, 

3, 8. 128 (1), that overy nomination 
s to state the full name, etc., of the 
directory, not impcra- 


after the close of the meeting for 
reject those made on 
account of Soap ie liance with such 
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want of— Whether election void.]—Llunpbs v. MOREY, 
No. 1004, ante. 

1006. -——- ——- —— -——.]—Petitioner & 
resp. were the only candidates for the office of 
councillor for a borough. Both were nominated, 
but resp. at the time of his nomination was absent 
from the United Kingdom & no written consent 
by him to such nomination given one month before 
such nomination was ever produced. Petitioner 
was not aware of this fact until the day of the 
poll, when it was too late to print & circulate in 
the constituency a notice of the objection to 
resp.’s nomination. Resp. was elected. On a 
petition against resp. :—Held: the ct. could only 
declare the election void, & not that petitioner was 
elected. BOYCE v. WHITE (1905), 92 L. T. 240; 
53 W. R. 480; 21 T. L. BR. 244; 49 Sol. Jo. 260 ; 
3 L. G. R. 787, D. OC. 

1007. Candidate abroad—Necessity for written 
consent—Election void—Right to seat.J|—A., when 
absent from the United Kingdom, was nominated 
town councillor. No written consent by him to 
his nomination was produced at the time of the 
delivery of the nomination paper. On a special 
case stated at the hearing of an election petition 
by a rival candidate :—Held: <A.’s election was 
void, & the other candidate who had been duly 
nominated was entitled to the seat.—BROWN v. 
BENN (1889), 53 J. P. 167; 5'T. L. BR. 247, D.C. 

1008. —— —— —— ——..]— Bock v. WHITE, 
No. 1006, ante. 

1009. Good & bad nominations—Validity of 
election.]—A candidate at a municipal election was 
twice nominated, one nomination being good, but 
the other being bad. His name appeared in the 
ballot papers twice, once in respect of each nomi- 
nation. 71 voters appended their marks to his 
name under one nomination, & 301 under the 
other. All the voters so voting intended to vote 
for the candidate, & if both classes of voters could 
be added together, he had a majority, & was 
entitled to be returned :—Held: (1) having been 
duly nominated, & having a majority of votes, he 
was entitled to be returned ; (2) the defect in the 
bad nomination was not cured by Ballot Act, 
1872 (c. 33), Sched. 1, rr. 12, 13, inasmuch as those 
rules did not apply to the nomination at a 
municipal election. 

(3) Such provisions of Ballot Act, 1872 (c. 33), 


ee ee ee a eer 


be questioned on 


on ~~ 





—_— Te eiicslilemteammanmnd 


more than one candidate is proposed, 
in which case no time limit is imposed. 
re PaRKE (1899), 30 O. R. £98.— 


k. Time d& place for.}—Notwith- 
standing Municipal Amendment Act, 
1898, the nomination of candidates for 
the office of councillor, in towns having 
@ population of not more than 5,000 
persons, & whero the election is to be 

y general vote, may take place al 
the same time & place as the nomina- 
tion for mayor, & therefore at ten 
o’clock in the forenoon. Semble: an 
error in this respect as to the time & 
place of the nomination would come 


was not 


nomination — Time 


officer cannot, 


: if objection is 


GN. ZL. R. 303.—N.Z. taken at the time, & the nominations within the curative provisions of 
d.——— Ineligible at date of Ye not amended, the presi officer Municipal Act, R. 8. O. 1897, 8. 204, 

nomination.}—A candidate for election Should, then & there reject them.—- & would not be a fatal objection to the 

eligible to be elected in terms of 2 O- lL. R. 165.—CAN. R. (WARR) v. WALSH (1903), 23 C, L. T. 

Or ce No. 10, 1912, ss. 35 & 44, g. Improper conduct of returning 94; 50. L. R. 268; 2 0. W. R. 108, 

at the time of nomination, as well as Oficer—Refusal to receive nominations 129.—CAN. 

of polling. Gun q election.}—R. v. JULL 1 Time for receiving — Error in 

here the municipal rates of a (1869), 5 P. R. 41.—CAN. 


candidate for election as municipal 
councillor were in arrear on the day 
of his nomination for election :—J/eld : 
the candidate was ineligible for elec- 
tion.—ISMaIL v. GARDINER, [1921] 
OC. yt Dd. 4.—S. AF. 

e. Bad nomination.J—Under Muni- 
cipal Act, R. S. M. 1913, 8. 192 (c), 


sub-s. 


h. Meeting for 
Municipal Act, R. 


advertised date—Effect 


of. J—At uh 
town councillor» 


— Closi of.j}— annual election o 
Ss. O. 1897, 8. 128, 


the official public notice by advertise- 

» which provides for the closing ment req d that nominations of 

of the meeting for the nomination of candidates were to be sent in ** on or 
candidates for municipal offices after before Monday, July 21 ” aay 21 in 
the lapse of one hour, only applies reality was a alesis dg ‘he notice 
where no more than one candidate is was afterwards correc to ‘‘ Monday, 
proposed, sub-sect. 3 applying where July 20.” YLersons were misled by tho 
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aaa ora ima corporations: Sub-secit. 1, £. 
a 

as confine objections to the nomination paper to 
a period preceding the taking of the po not 
apply to municipal elections, which are to be 
conducted, as respects nomination, according to 
Municipal Election Acts. ee at CASE, 
NoORTHOOTE v. PuLsFoRD (1875), L. R. 10 C. P. 
476; 44L. J.C. P. 217; 32 L. T. 602; 39 J. P. 
487; 23 W. R. 700. 

Annotations s——As to (1) & (2) Refd. Birmingham Case 

Woodward v. Sarsons & dadier (1875), 32 L. oer, 867. 

Men) Refd. Monks v. Jackson (1876), 1 C. P. D. 683. 

1010. Objection to nomination—Time for— 
Application of Ballot Act, 1872 (c. 33).|—-BARN- 
STAPLE CASE, NORTHCOTE v. PULSFORD, No. 1009, 
ante. 

1011. ——— Allowed by mayor-—Jurisdiction of 
court to review decision.]—(1) It is sufficient to 
entitle a person to be nominated for the office of 
councillor for a municipal borough that, if other- 
wise duly qualified, he be enrolled on the burgess 
roll in force at the time of the election, although 
his name may not be on the burgess roll which was 
in force at the time of the nomination. ‘Therefore, 
where one of several candidates for the office of 
councillor was nominated on Oct. 23, 1877, who 
was not enrolled on the burgess roll for the year 
be g Nov. 1, 1876, but was enrolled on the 
burgess roll for the year beginning Nov. 1, 1877, 
when the election was held, & was in all other 
respects qualified to be elected councillor :—Held : 
he was rightly nominated. 

(2) The Ct. of Common Pleas has jurisdiction on 
a petition questioning the election, to review the 
decision of the mayor, who had allowed an objec- 
tion to such nomination, on the ground that the 
name of such candidate was not on such previous 
burgess roll. ere v. ANDREWS (1878), 8 
CG. P. D. 510; 47 L. J. Q. B. 586; 39 L. T. 166; 

42 J. P. 744, D. ©. 
a a nigd Generally, Mentd. Line v. Warren (1885), 14 


Q yne’s Settlmt. Trusts, Re Gibbs, 
Lyne v. Gibbs, [1919] 1 Ch. 80. 


(b) The Nomination Paper. 


Sec Municipal Corporations Act, 1882 (c. 50), 
ss. 65, 56, Sched. 3, Part II., rr. 1- 18. 

1012. Form of—Electoral division left blank— 
Validity not affected.|—The deputy returning 
officer for an electoral division of a county supplied 


original notice & sent in nominations 
on July 21 which were rejected by the 
town council :—Held: the persons 
nominated on July 21 were entitled to 
be placed on the list of candidates S. AF. 
focether with those nominated on or 

before y 20.—STIGANT v. CAPE 
TOWN TOWN COUNCIL (1874), Buch. 
oe ee AF 


been called. 


SOO ee holdin ce — When 
ified for nom nai 2. When officer to reject 
the a of an office is elected to 
another mpatible | with “it, the tion paper of 
Phe second office ipso adi 


first vacant, but the 
olding of one office is not a dis- district 
qualification for either nomination or Semble : 

ection to a second incompatible one. poy ferries lod aistriot 


—HAWEEN v. MORRIS (1894), 9 HE. D.C. 
71.—S. AF. , i 
n, Necessity for.) — Nominations {9% want of form ; 


ba duly Ad vartiasd for candidates 


to fill the vacancies in the town council the omission.—R. 








of C. Nine persons were proper! : 

nominated by The ratepayers. 3 Mean. 5 Mi W. & A'B. 143.—AUB. 

while anot vacancy -}—A returning 
without for any potcl iii ought not to reject &® nomination 
to fill this vacancy, the council gave paper for informality: he 

notice that the on of seven per- return it fer amen enament,— 

sons, to fill al! the vacancies JONES, Ez p. Daroy (1879), 5 'Y. L. it. 
out of the candidates already nomi- 334.—AUS. 

nated, would proceed :—Held: eleo- ~}-—H. 


tion should be restricted to the six 
vacancies for which ar Pa had 


—CLARK CAPE 
TOWN COUNCIL (1896), 13 8. C. 339.— 


PART VII. sea S.. | SUB-SECT. 1.— 


Form of—Power of dell i 
nomination per. }— 

It is not a valid Lobiection to a Y cainlies L 
vision of a district, that it nominates 
him for the office of momber for the 
aoa ot to take upon 

ae teonal 
law, or to bs ate & nomination pape 


him sumolent information, " shoul id 
return it to the nominee 


ELRCTIONS. 


for use at an election of a county councillor printed 
nomination forms, in which the name of the 
division did not appear, but space was left for it. 
A candidate was nominated by one of such forms, 
which was signed by the nominators & delivered 
to the officer without the name of the division 
having been inserted :—Held: the omission was a 
“* mistake in the use of the form ”’ within Municipal 
Corporations Act, 1882 (c. 50), s. 72, as incor- 
porated with Local Government Act, 1888 (c. 41), 
& did not affect the validity of ae nomination.— 
MARTON v. GORRILL (1889), 23 Q. B. D. 1389; 58 
L. J. Q. B. 329; 60 L. T. 867; 54 J. P. 1813 5 
T. L. R. 443, D. O. 

1018. Delivery of—Time for.]—By 22 Vict. 
c. 35, s. 5, the town clerk is required, seven days 
at least before the day fixed for the election of any 
councillor to publish a notice in the form con- 
tained in Sched. B. of that Act. This form has 
the following Bevdelivere ‘6. That all nomination 
pa rs must be delivered to the town clerk on or 

ore the day of next.”’ By sect. 6 the 
burgesses may nominate in writing certain candi- 
dates, which nomination is to be ‘‘ sent to the town 
clerk at least two whole days, Sunday excluded, 
before the day of election.’’ At the last general 
inunicipa] election the town clerk published his 
notice as required by sect. 5, & directed that the 
nomination p epets should be sent in by Oct. 28, 
the election taking place on the following Nov. 1. 
Certain nomination papers were accordingly sent 
in by that day, but others containing the names 
ot other candidates were not sent in until the 29th, 
these latter he refused to accept, & he published 
the list of candidates, omitting those whose names 
appeared ae in the last-mentioned lists, who, 
ti erefore, had no oppor unity of being elected :— 
Held: the town clerk was wrong, & he had no 
right to require the nomination papers to be sent 
in for a longer period than two whole days at 
least before the day of election.—R. v. GQLOVER 
(1866), 15 L. T. 2893; sub nom. RK. v. GROVES, 30 
J. P. 792. 

1014. .}—Municipal Corporations Act, 
1882 (c. 50), Sched. 3, Part II., r. 7, as to the time 
at which nomination papers of candidates for the 
office of borough councillor must be delivered is 
mandatory, & if the rule is not complied with, it 
is not competent for the ct. to hold under sect. 72 
of the Act that the election of a candidate, who has 








nated as a candidate for the office 
of alderman, & was described in the 
nomination paper as 
The returning officer refused to accept 
the nomination on the groupe that 
being a stock & station Fey hans! his 
occupation was not described —Held : 
the returning officer’s dut being simply 
ministerial & not judicial he uhould 
have received the nomination oper — 
Uh 64 reo ag (1893), 14 N. S. W. 
A nomination 


.]-—— 
Darien did not state the candidate's 
pocupe tion . Bea ee was 
properly no recorning 
Officer of a orice er withdrew the motie of tee ihe pol 


he ene officer 
was High’ in Siting the nomination 
o not paper after discovering the def 


TOWN 


te for a sub- 








cal points of 

if it d efect ; 

e statement of the candidate’s 

occupation in his nomination paper 

being required by the Act must be 
regarded as 


essential; & there beving 
pea no rate sect. ae (3) an no 
1813] 9 Tas. ee R. 73° ear a 
A nomination paper 
for a councillor at @ for a whole 
municipality divided to wards is 
defective & a returning officer may 


Munpat (ees! 


officer 
ous 


ewe, 


was nomi- 
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been nominated in this irregular manner, has been 
conducted in accordance with the principles laid 
down in the body of the Act, & that therefore his 
election is valid.—CUTTING v. WinDsoR (1924), 
40 T. L. R. 8395; 22 L. G. RB. 845. 
-}-—See, now, ae Corporations 
Act, 1882 (c. 50), Sched. 8, Part II., r. 7. 

1015. Withdrawal after delivery—To insert 
unnecessary alteration—Redelivered.|—Municipal 
Elections Act, 1875 (c. 40), s. 1 (1), (2), & (8), pro- 
vides that nine days at least before any election of 
town councillors, the town clerk publish a 
notice intimating the last day on which nomination 
papers, which are to be signed by the candidate, 

is proposer & seconder, & by eight burgesses, & 
delivered by the candidate himself or by his 
proposer & seconder are to be delivered to him, 
which day is to be seven days at least before the 
day of election, & the day & hour at which the 
mayor will attend to hear & determine objections 
thereto. At the annual election of town councillors 
for 1875, the town clerk of N. issued a notice in 
the prescribed form, but erroneously stating the 
last day for the delivery of nomination papers to 
be Saturday, Oct. 23, which did not leave seven 
clear days between that day & the day of election, 
Nov. 1. W., a candidate for one of the two 
vacancies, duly delivered his nomination paper at 
the town clerk’s office on Friday, Oct. 22; but, 
inasmuch as one of the eight burgesses had written 
one of his Christian names with a contraction, 
‘‘ Fredk.,” W., supposing that to be a fatal 
objection, without notice & without the know- 
ledge of the town clerk, got the paper back from 
a clerk in the office & returned it on the following 
day re-signed by tbe burgess. T., another 
candidate, delivered his nomination paper on 
Saturday, the 23rd. H. & P., two other candi- 
dates who had duly delivered their nomination 
papers on Friday, the 22nd, objected to the 
allowance of the nomination papers of W. & T. 
The mayor, assuming to have authority to hear 
it, disallowed the objection, & the result of the 
pee was that W. & T. were declared duly elected. 

. & P., thereupon, filed a petition against this 
return, but did not claim to be seated. Upon a 
sl ltes case setting out the facts for the opinion 
of the ct. :—Held: (1) the mayor had no power to 
deal with the objection as to the time of delivering 
the nomination papers, & his decision might be 
questioned on petition; (2) the nomination paper 
of W. must be taken to have been delivered on 
Friday, the 22nd, & was, therefore, in time, the 
taking it away for an unneces alteration not 
being done with intent to withdraw it; (8) the 











refuse to act upon it & to declare a 
poll.—Re Fort GaRRY RURAL M 


UNI- reques 
CIPALITY, SMART v. Sr eAGuE, (1087) 
rs 





tion paper, was one in which the parties 
signing ted resp. 
as a candidate at the election for 
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nomination paper of T., though delivered in 
accordance with the terms of the town clerk’s 
notice, was delivered too late; (4) the notice 
published by the town clerk being so defective as 
to be calculated in the opinion of the ct. to mislead 
the candidates & so prevent a fair election, the 
whole proceeding must be declared void & a new 
election ordered.—HoweEs v. TURNER (1576), 1 
oO. P. D. 670; 45 L. J. Q. B. 550; 35 L. T. 58; 
sub nom. HowEs v. WRIGHT, 40 J. P. 680. 

Annotations :-—As to (1) Refd. Monks v. Jackson (1876), 1 

C. P. D. 683. As to (2) Consd. Gothard v. Clarke (1880) 

5 C. P. D. 253. da to (4) Retd. Lino v. Warren (1885), 14 

Q. B. D. 548; Harford v. Linskey, [1899] 1 Q. B. 852. 

1016. ——— In accordance with notice of town 
clerk—Notice defective—Election void.]—Howxrs 
v. TURNER, No. 1016, ante. 

1017. By whom made-—Not by agent.|— 
Under Municipal Elections Act, 1875 (c. 40), s. 1 
(3), the nomination paper must be delivered to the 
town clerk by the candidate himself, or by his 
proposer or seconder personally, & not by an 
agent, & the objection is one which is cognisable 
by the mayor, whose decision allowing it may be 
questioned on a petition against the return of the 
successful candidate.—MONKS v. JACKSON (1876), 
10. P. D. 683; 46 L. J. Q. B. 162; 35 L. T. 95; 
41 J. P. 231. 
ae :—Consd. Harfard v. Linskey, [1899] 1 Q. B. 





1018. Misnomer of candidate—Initial for 
Christlan name—Void.|—In a nomination paper 
at an election for town councillors of a borough 
under Municipal Elections Act, 1875 (c. 40), the 
name of a candidate, which was Robert Vicars 
Mather, was inserted thus: ‘‘ Robert V. Mather ”’ : 
—Held: this was not such a statement of ‘‘ the 
surname & other names of the persons nominated "’ 
as to satisfy the requirements of sect. 1 of that 
Act & the form given in sched. 2, & the inaccuracy 
was not cured by 6 & 7 Will. 4, c. 76, 8. 142.— 
MATHER v. BRowN (1876), 1 O. P. D. 596; 45 
L. J. Q. B. 547; 34 L. T. 869 ; 40 J. P. 616; 24 
W. R. 736. ‘ ; ; 

-—Di 3B toke Corpn. (1877), 
age tone a ‘Gothard v. ‘Clarke (1880) 5G PD. 

253. Refd. Howes v. Turner (1876), 1 0. P. D, 670; 

Henry v. Armitage (1883), 12 Q. B. D. 257. Mentd. 

Illingworth v. Bulmer Kast Highway Board (1883), 52 

L. J. Q. B. 680. 


1019. Abbreviation of Christian name— 
Valid.|—A nomination paper at the elcction of a 
town councillor pursuant to Municipal Elections 
Act, 1875 (c. 40), sufficiently states the christian 
name “ William,’ of the person nominated by tho 
abbreviation ‘‘ Wm.’’—-HENRY v. ARMITAGE (1883), 





office must be signed either by the 
candidate or by @ person on 


behalf. 
“Where a person at the request, & 


to offer if 


1 W. W. R. 1537; 35 D. L. municipal councill ledged them- 
27 Man, L. R. 566.—CAN. selves to su mort I - Te eats “nis in the presence of an intending candi- 
t. ——.}—In nomination for freturn:—Held: the paper was only date fills in a nomination paper with 
reeve of a rural municipality the re- & promise to nominate, & not an actual the name of such seater without 
nomination, & the election must there- any intention on the part of clther that 


turning officer has no right decide 
that a candidate is ineligible because 
of non-payment of his taxes; if the 
candidate’s nomination paper is bh -——— S 
regular the returning officer is bound 
to accept it.—WOLFE v. LAFRENIERE 
(1920), W. Ww. R. 560.—CAN, 

_a. —— Must be actual nomina- 
tion.}—The R. 8. oc. 56, ‘“* of County 


© words 
tion. 


fore be set aside.— BURGESS v. DONALD- 
SON (1890), 22 N. 8S. R.—CAN. 
ignature of candidate.|— 
Below the signatures of the rate payers 
to the nomination paper of a candidate 
for election as as 


J.G. hereby consent to such nomina- 
” This was not ed 


nature of tho 
candidate adoption by 
the candidate of such name as his 
signature is insufficient to make it 
o sgae ie icat Ae. ae 110 
councillor were Loca overnmen ct, 6. om It. 

: ov, WILLIAMS, Hx 7. GLEESON (1897), 23 
the above-named YT, 'R, 486.—AUS 


the same shall be the s 
@ subsequen 


but the d.——— ——-]—JIn an_ election 
: held under R 


Incorporations,’’ s. 11, provides that 
no person shall be a candidate “for words “J. G.” were written by that ulation of Local 
cletion ‘tae, municipal oounelion = Sanildate Held, Charo WAS tot ee aaa 
shall have mn no t ure 6p i 
in wrt by at least six persons who Within Act No. 176", s. 84.—R. v. tion before it is signed by the electors 
are qt ed to vote at the election for ODDIE (1869), 6 W. W. & A’B. 221.— sak ° 
which he shall be nominated, ete., eto, AUS. cere me ee 
——,J— The nomination 


The only paper filed with the 
"officer, & claimed 


to be # nomina- paper of a can 


o—— ——-,]—The nomination 
te for a municipal 


2°s candidate ia not invalidated by 
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Sect. 5.— Municipal corporations: Sub-scet. 1, E. 
(b) & F. (a) } 


12 Q. B. D. 257; 568 L. J. Q. B. 111; 50L. 1.4; 
48 J.P. 424; 32 W. R.192,0.A. — 
Annotation :— : ’ ° 

Bee) ts Tang et lant v. Linney, Thorpe v. Linney 

1020. - Surname mf{s-spelt—Valid.|—-In four 
nomination papers at an election for a council of 
a ward of a borough under Municipal Corporations 
Act, 1882 (c. 50), the name of a candidate, which 
was Timothy Miller, was inserted thus: ‘‘ Timothy 
Millar,” in accordance with the entry in the 
burgess & ward roll :—Held: there was a sufficient 
statement of ‘‘ the surname .. . of the candidate ”’ 
to satisfy the requirements of sects. 72 & 241, & 
Sched. 3, Part II., r. 5.—MILLER v. EVERTON 
(1895), 64 L. J. Q. B. 692; 72 L. T. 839; 503. P. 
358; 11 T. L. R. 364, D. C. 

1021. Persons subscribing nomination paper— 
The nominator—Number on burgess roll wrongly 
stated—-Void.|—The number on the burgess roll of 
a burgess nominating a candidate at a municipal 
election for the office of town councillor, must, in 
order to satisfy the requirements of Municipal 
Elections Act, 1875 (c. 40), s. 1, (2), Sched. 1, 
Form 2, & Note, be stated in the nomination paper. 
Therefore, where, instead of the right number 695, 
the number 704 appeared in such paper, & an 
objection taken thereto was allowed by the 
returning officer, although no one had been or 
could be misled by the mistake:—Held: the 
decision of the returning officer was correct, & the 
effect of the mistake was not remedied by & could 
not be amended under the provisions of Parliament 
& Municipal Registration Act, 1878 (c. 26), s. 41, 
& Ballot Act, 1872 (c. 33), s. 13.—QGoTHARD v. 
CLARKE (1880), 5 C. P. D. 253; 49 L. J. Q. B. 
474; 42 L. T. 776; 44 J. P. 587; 29 W. R. 102. 





Annotations :—Consd. Henry v. Armitage (1883), 53 
Distd. Gledhill v. Crowther (1889), 60 L. T. 866. Refd. 


ea v. Linney, Thorpe v. Linney (1885), 15 Q. B.D. 


1022. ——— The seconder—Property of, wrongly 
described—Name of property recently changed.| 
-—S. was nominated a candidate for the office of 
councillor in the borough of B. ; in his nomination 
paper, his seconder was described as of LH. Street. 
The situation of the property of the seconder was 
described on the burgess roll as being in W. Street. 
The street was generally known as H. Strect, & 
its name had been only recently changed to W. 
Street ; no one had been or could be misled by 
the description thereof as H. Street. The mayor 
of B. having declared the nomination paper to be 
void on the ground that the seconder of S. had 
improperly described the situation of the property, 
in respect of which he was enrolled on the burgess 
roll :—ZHeld: the situation of the property of the 
seconder was sufficiently described, & the decision 
of the mayor was wrong.—SoPER v. BASINGSTOKE 


the fact that he signed the nomination 
paper before his nominators, but a 
nding by the trate that the 
nomination was void on that ground 








636. 


on which the magis ’s jurisdiction 
depends, & therefore, as by sect. 57 p 
his finding is final, it cannot be dis- 

turbed by the supreme ct.—GILOHRIST 


Signing by agent.}— 


A person appointed by telegram to SUTHERLAND 


accept & sign the nomination paper (RETURNING OFFICER) 
on behalf of a candidate for election 1.—S. AF. 
us member of a municipal council is h. —— Description o 


a duly accredited t within tho 
incaning of Cape Muntoipal Ordinance, 


1912, 6. 68.—MAASDORP v. GRAAFF- 
pila os OF) (1915), C. P. D. 


js not & prel uestion of law paper was tendered. me ‘2 poverty 
officor & was found to be signed not 
the candidate but by his attorney. 
The power of attorney was not pro- 
duced to th t 


e re 
rejected the nomination 
Held: there was no need to produce 
the power of attorney.—IMMELMAN 1. 


—A candidate for election as alder- 
man must in his nomination paper 


ELECTIONS. 


Coren, (1877), 2 C. P. D. 440; 46 L. J. Q. B. 422 $ 
36 L. T. 468; 41 J. P. 535; 25 W. BR. 693. 

1028. ———- Assenting burgesses—Subscription to 
more papers than vacancies—All papers not 
affected.|—Municipal Elections Act, 1875 (c. 40), 
s. 1 (2), deals with the form of nomination at 
municipal elections, which it requires to be in 
writing & subscribed by two enrolled burgesses 
as proposer & seconder, & by eight other, called 
assenting, burgesses, & provides that ‘ each 
candidate shall be nominated by a separate nomi- 
nation paper, but the same burgesses, or any of 
them, may subscribe as many nomination papers 
as there are vacancies to be filled, but no more.”’ 
In a borough there were four vacancies on the 
town council. The four petitioners were duly 
nominated & each nomination paper was signed 
by P. as an assenting burgess. After the four 
nomination papers had been delivered to the 
town clerk, P. signed the nomination paper of a 
fifth candidate, which was duly delivered to the 
town clerk. The mayor on an objection duly 
raised, decided that petitioners’ nominations were 
void. On petition to this ct.:—Held: the 
nominations were valid.—BURGOYNE v. COLLINS 
(1882), 8 Q. B. D. 450; 51 L. J. Q. B. 335; 46 
J. P. 390; 30 W. R. 923, D. C. 

1024. Names not written in full.J|— 
By Municipal Corporations Act, 1882 (c. 50). 
Sched. 3, Part II., Rules as to nomination in 
election of councillors: 1. Kvery candidate for 
the office of councillor must be nominated in 
writing. 2. The writing must be subscribed in 
the case of a ward clection by two burgesses of 
the ward as proposer & seconder, & by eight other 
burgesses of the ward as assenting to the nomina- 
tion. A nomination paper at a ward election was 
subscribed “‘ Edwin J. Hooper,” ‘‘ W. E. Waller,”’ 
‘* KR. Turner,” by three of the assenting burgesses. 
Upon the burgess roll were entered the names 
‘Edwin John Hooper,” ‘‘ William EK. Waller,” & 
‘* Robert Turner,’ the numbers opposite these 
names on the burgess roll being same as those 
appearing opposite the signature of the assenting 
burgesses on the nomination paper :—Held: the 
nomination paper had been duly subscribed by 
the assenting burgesses.— BOWDEN v. BESLEY 
(1888), 21 Q. B. D. 309; 57 L. J. Q. B. 473; 59 
]. T. 219; 525.2. 536; 36 W. RK. 889; 47. LR. 
500, D. C. 

St ada :—Apld. Gledhill v. Crowther (1889), 23 Q. B. D. 


1025. —— Name subscribed different from 
name on burgess roll—Burgess roll wrong.}|—A 
nomination paper at a ward election was sub- 
scribed with the correct name of Henry D. Daven- 
port, as an assenting burgess, but his name was 
erroneously entered on the burgess roll as Daven- 
port, Henry D., Evereux :—Held : the nomination 

aper was not invalid.—HARDING v. CORNWELL 
(1889), 60 L. T. 959, D. C. 


state his occupation if any. 

Resp. was described in his nomina- 
tion paper as a civil cngineer. After 
poe as such for many years he 

ad engaged in business as a journalist 
& then as an hotel broker. About ten 
beng before the election he had retired 

m business, & aince then had 
followed no occupation. During a 
previous term of office as alderman he 

ad done engineering work for the 
council with payment:—Held: he 
was improperly described in the 











officer, who 
paper :— 


ee . Ry sm et) nomination paper as a civil engineer 


& an application to oust him was 
grantee P: WINDEYER (1914), 14 
8S. R. N. Ss. ° 70.—AUS. 

k. Persons subscribing nomination 


candidate.) 


Part ViI.—MunIcIPAL AND OTHER ELECTIONS. 


1026. Alteration of—Without consent of all 

rsons subscribing — Invalid.]— By Municipal 
Piections Act, 1875 (c. 40), s. 1 (2), at any municipal 
election, of councillors, every candidate shall be 
nominated in writing: the writing shall be sub- 
scribed by two enrolled burgesses of such borough 
or ward as proposer & seconder, & by eight other 
enrolled burgesses of such borough or ward as 
assenting to the nomination. At an election of a 
ward councillor a burgess was nominated in a 
paper signed by B. & H. as proposer & seconder, 
& by eight other burgesses as assenting to the 
nomination. After the nomination paper had 
been delivered to the town clerk it was altered in 
the absence of the seconder & assenting burgesses 
by striking out the name of BL. as proposer & 
substituting that of G., another duly enrolled 
burgess :—Held: the nomination was invalid.— 
HARMON v. PARK (1881), 7 Q. B. 1. 369; 50 
L. J. Q. B. 775; 45 L. T. 174; 45 J. P. 714, D.C. 
Annotation :—Distd. Cox v. Davios, [1898] 2 Q. B. 202. 

1027. Objections to-—— Extent of mayor’s 
authority — Delivery of nomination papers.]—- 
MONKS v. JACKSON, No. 1017, ante. 

1028. -- —.| -HowEs v. TURNER, No. 
1015, ante. . 

1029. ——-- Decision of mayor-—-Reviewed in 
petition.|—-Monks v. JACKSON, No. 1017, ante. 








F. Corrupt and Illegal Practices. 
(a) Corrupt Practices. 

See Municipal Corporations Act, 1882 (c. 50), 
8. $1; Corrupt Practices Act, 1883; Municipal 
Corrupt Practices Act, 1884; Municipal Elections 
(Corrupt & Illegal Practices) Act, 1911 (c. 7), 5. J 
(1); Public Meeting Act, 1908 (c. 66), 5. 15 Ver- 
Jury Act, 1911 (c. 6), ss. 5, 17, Sched. ; Local 
Elections (Expenses) Act, 1919 (c. 13). 

1030. Bribery -—- When offence complete.|— 
Under 5 & 6 Will. 4, c. 76, s. 54, the offence of 
corrupting a voter is complete where the bribe is 
offered & accepted, & the voter promiscs to vote 
in pursuance of the corrupt contract, although he 
may break his promise, or may never have in- 
tended to perform it; but where a bribe is offered, 
bnt not accepted, the offence is that of offering to 
corrupt; & it is for the jury to say whether there 
was a complete agreement or not.—lIARDING v. 
STOKES (1837), 2 M. & W. 233; Murp. & Il. 6; 
61. J. Ex. 76; 1 J.P. 108; 1 Jur, 200; 150 
EK. R. 742, 

Annotation :—Retd. Baker v. Rusk (1850), 15 Q. B. 870. 

1081. Payment after election—Evidence 
of promise before election.]—At an election for 
two councillors for St. John’s Ward, in the borough 
of Blackburn, ‘I’. was one of the candidates elected. 
Some of the burgesses who voted for T., after they 
had voted, received from T.’s agent a ticket, & 
were directed to go & did go to a particular inn, 
where they were shown into a room & upon pre- 
senting the ticket received the sum of 2s. 6d., & 
from another agent of T. one or two 4d. tickets for 
ale, & spirits, as a gift. Others of the burgesses 








— 
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entitled to vote at the said election, & who voted 
for T., signed the voting papers required to be 
handed in not in their real names, but in the 
names by which they were by mistake described 
on the burgess roll. The grounds of objection in 
a rule nisi for a quo warranto information against 
T. were, the reception of votes for T. from persons 
not entitled to vote, or who fraudulently per- 
sonated persons who were entitled to vote; & 
the reception of votes from persons who had been 
bribed to vote for T, :—Held: (1) as the persons 
were entitled to vote, the objection taken was 
answered, the misnomer in the burgess roll being 
cured by 5 & 6 Will. 4, c. 70, s. 1423 (2) the fact 
of the burgesses having voted in wrong names did 
not vitiate their votes; (3) as there appeared to 
be evidence, from which a jury might have 
inferred an agreement with the voters before 
voting, that they should receive 2s. 6d. for their 
votes, that would have been a ground for making 
the rule absolute.—Rh. v. THWAITES (1853), 1 
K. & B. 704; 1C. L. R. 673 22 1. J. Q. B. 238; 
21 LT. O. S. 72; 17 J. P. 281; 17 Jur. 712; 


118 K. BR. 600. 
Annotation :-—.18 tou (1) Refd. BR. vv. Tugwell (1868), I. 2. 
3 Q. LB. 704. 


1032. ——— Remuneration for time lost in 
voting.|—By Corrupt Practices Prevention Act, 
1854 (c. 102), s. 2, & 22 Vict. c. 35, 8s. 12, every 
person shall be deemed guilty of ‘ bribery,’? who 
shall... offer, promise, or promise to procure, or 
to endeavour to procure, any money or valuable 
consideration to or for any voter... to induce 
him to vote... at any parliamentary or municipal 
election. JYeft., soliciting the vote of a voter, 
said ‘he should be remunerated for any loss of 
time’ :- -Held: this was an offer or promise 
within the sects.—SIMPSON v. YEEND (1869), 
Il. R.4Q. B. 626; 10 B. & S. 752; 38 LJ. Q. B. 
313; 21L. T. 56; 33 J.P. 677; 17 W. RR. 1100. 

1033. Treating—By candidate—Although sub- 
sequently not elected.|—T., a candidate for a 
school board, went with a friend, S., to a public 
house, where several voters were present, & S. 
brought on a discussion as to education, & sug- 
gested T. as the right man to represent the district, 
& T. treated some of the voters to drink, after 
addressing them as a candidate. T’. went to the 
poll as a candidate, but was not elected :—Held : 
‘. was properly convicted of corrupt practices 
under Elementary Education Act, 1870 (c. 75), 
gs. 91.—TURNBULL v. WELLAND (1871), 24 L. T. 
730; 363. P. 212. 

1034. Application of Corrupt Practices 
Prevention Act, 1854 (c. 102).|—-By Corrupt Prac- 
tices (Municipal Elections) Act, 1872 (c. 60), the 
provisions of Corrupt Practices Prevention Act, 
1854 (c. 102), s. 23, by which giving refreshments 
to voters at parliamentary elections is made 
illegal under a penalty of 40s., are rendered appli- 
cable in the case of municipal elections.—HAR- 
GREAVES v. SIMPSON (1879), 4 Q. B. D. 403; 48 
L J. Q. B. 607; 41 L. T. 2163 48 J. P. 7673 27 


W. BR. 885, D. C. 








paper — Required number.] — Four 
persons ened &® nomination paper in 
favour of J. as a member of a divisional 
council. B. signed another nomina- 
tion paper in favour of J -» but did not 
sign the first paper. J. signed H.’s 
name to the first paper & sent it to tho 
civil commissioner, Tio vaper signed 
by B. never reached tho hands of the 
civil co ssioner. J. & D. were the 
only candidates, &, as D.’s nomination 
paper was irregular, J. was declared 
lected. Nn. & B. now moved tu havo 
J.’3 eloction set aside. The applica- 
tion was refused on the ground that, 


J.—VOL. XX. 


substantially, J. had been nominatod 
by five persons.—DEVENISH & BOTHA 
vw, JACKSON (1890), 7 8. C. 311.—S. AF. 


PART VII. SECT. 5, SUB-SECT. 1.— 
F. (a). 


Ll. Bribery -.tn indictable offcnee.} —- 
Where ao statute rolating to inunicipal 
elections made no provisions to me ptes 
bribery :—Z/eld: it would no doubt 
he an indictable offence.—R. 1. Hoag 
(1857), 16 ULC. R. tte.) -CAN, 


m. Treating - In candidate's intercat 
—HKlection avoided.) During a muni- 


cipal olection incals & Hquore were 
supplicd to voters at a private house 
in the interest of one of the parties :—~ 
Held: the election must be set aside.— 
MCMILLAN tv. MCLKOD (1886), 7 Rt. & G. 
65.—-CAN. 


n. Jurisdiction over foreigners.) — 
Jt is no defence to a charge, under 
Rh. 8. O. 1897, c. 9, of having committed 
jllegal & corrupt acts in connection 
with provincial eloctions, that the 
offenders were American citizens & 
that they were served properly out- 
side the jurisdiction, -Jée SALT St, 
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Sect. RBar ge corporations: Sub-sect. 1, F. 
(a) & (b) & G. (a).) 


1035. Intimidation—No systematic riot—Great 
confusion only—No proof of effect on result.|— 
At an election of a town councillor there was great 
confusion during the last three-quarters of the 
last hour of taking the poll; but inasmuch as 
there was no proof of systematic riot or intimida- 
tion, or that if all the voters then ready to vote, 
but prevented doing so, had been allowed to vote, 
the result would have been different, a rule for a 
quo warranto to set aside the election was refused.— 
Ez p. Gipson, R. v. MACGILL (1862), 26 J. DP. 87. 

See, also, Part VI., Sect. 9, sub-sect. 1, ante. 


(b) Illegal Practices. 


See Municipal Corporations Act, 1882 (c. 50), 
8. 8L: Corrupt Practices Act, 1883; Municipal 
Corrupt Practices Act, 1884, ss. 2-6, 9-17, 21; 
Municipal Elections (Corrupt & Illegal Practices) 
Act, 1911 (c. 7), 5s. 1 (1); Public Meetings Act, 
1908 (c. 66), 8.1; Perjury Act, 1911 (c. 6), ss. 5, 17, 
ears ; Local Elections (Expenses) Act, 1919 
(c. 13). 

1036. Absence of printer’s impress—Distribu- 
tion of bills—-By candidate’s brother—No evidence 
of agency.|—Upon an information against applt. 
under Municipal Corrupt Practices Act, 1884, 
s. 14, it was proved that applt. was a candidate for 
a seat in the local board of Willesden; that resp. 
received from his own servant at his residence a 
printed address & letter having reference to the 
election, & purporting to be signed by applt., but 
without the printer’s name & address thereon ; 
that this document was printed for publication by 
instructions conveyed to the printer in a letter 
from applt.’s brother, who resided with him; & 
that the printer had debited applt. with the cost 
of printing, but had not been paid :—Held: this 
was no evidence that applt. ‘“‘ printed or caused to 
be printed ’’ the document in question, within 
sect. 14 of the above Act. 

Placards or posters, also without the printer's 
name or address, printed by instructions of one, 
E., who was advertised in a local newspaper as the 
chairman of a committee for promoting the election 
of appit., & who sent the “‘ copy ”’ to the printer, 
were proved to have been posted about the district 
at E.’s expense :—Qu.: whether this was evidence 
of the printing & posting by an agent of applt. 

The justices having convicted applt. in one 
penalty for both the alleged offences, & the con- 
viction being bad as to one of them :—Held: it 
was bad altogether.— BETTESWORTH v. ALIANGUAM 
(1885). 16 Q. B. 1). 44; 503. PP. 553 34 W. R. 
206; 2T. L. RK. 66, D.C. 

1037. ——— ——— By chairman of committee for 
candidate.|,—BrErTrESWwORTH v. ALLINGHAM, No. 
1036, ante. 

1088. -|—In July, the name of resp., 
who was an alderman on the borough council, had 
been informally mentioned, & it was a matter of 
common knowledge that he was going to stand as 
a candidate for the office of mayor at the next 








MARIE PROVINCIAL ELECTION, GALVON 
& Coyni’s Case (1905), 5 O. 
782 > 10 O. L. Rh. 356.—CAN, 7 
0. Helator  quilty of corrupt 
practice—Whether disqualified.J—In a 
trial of a contested election under 
Municipal Act, s. 232, the fact that 
the relator self been 


p. The ballot 
tnemateriul—lf int 


PART VII. SECT. 
W. h. G. ( ) 


paper — Informality 


—So long as the intention of the voter 
is clearly apparent a departure from 
the form prescribed by the ordinance 
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election in the following Nov. At the end of 
Aug. applt. caused to be printed a circular, headed 
with resp.’s name & the words ‘‘ Shall he be our 
new mayor?” & sent six copies thereof in sealed 
envelopes, marked “ private,’’ to resp., the town 
clerk, & four councillors of the city. The circulars 
bore no printer’s name or address :—Held: the 
circular was a “bill. . . having reference to a 
municipal election’? within Municipal Corrupt 
Practices Act, 1884, s. 14, & applt. was rightly 
convicted by the magistrate.—ALCoTr v. EMDEN 
(1904), 68 J. P. 434; 20 T. L. R. 487; 48 Sol. Jo. 
495; 2L. G. R. 1313, D. C. 

———.]—See, also, Part VI., Sect. 9, sub-sect. 2, 
B. (f), ante; Sect. 6, sub-sect. 1, post. 


aanry WY wY Wwe 


Sce, also, ‘Part VI., Sect. 9, sub-sect. 2, ante. 


CG. The Poll. 
(a) In General. 


See Ballot Act, 1872 (c. 33), s. 20. 

1039. Votes elsewhere than at appointed place 
——Whether valid.|—Qu.: whether a vote taken 
elsewhere than at the place appointed, in the 
election of town councillor, is valid.—lh. vr. 
Procrer (1838), 2 J. P. 1663; subsequent proceed- 
ings (1889), 8 L. J. Q. B. 227. 

1040. Name of voter wrongly described in 
register—Vote given in registered name—Validity 
a PP ”. THWAITES, No. 1031, ante. 

041. Erroneous return— One member instead of 
two—Mandamus for new election.|—R. v. EAGLE 
(1855), 24 L. T. O. S. 256. 

1042. The register—Conclusion as to right to 
vote.]—(1) The burgess roll, formed under 5 & 6 
Will. 4, c. 76, ss. 15-22, is conclusive as to the 
persons entitled to vote, & the qualification of a 
voter on the roll cannot be questioned in a quo 
warranto against the person elected. 

(2) By sect. 32 of the same Act, at the election 
of town councillors the voting paper shall contain 
the Christian names & surnames of the persons for 
whom the burgess votes, with their places of abode 
& descriptions. By sect. 142 no _ inaccurate 
description of any person, body corporate, or place 
named... in any roll, list, notice, or voting paper 
required by this Act, shall hinder the full operation 
of this Act in respect to such person, etc., provided 
that the description of such person, etc., be such 
as to be commonly understood. <A voting paper 
contained the Christian name & surname of the 
candidate & his place of abode, & nothing more ; -- 
Held: this was not an inaccurate description, but 
a total omission of the description of the candidate, 
& was not cured by sect. 142, & the vote was 
therefore invalid. 

(3) By sect. 44, if any burgess shall be rated in 
respect of distinct premises in two or more wards, 
he shall be entitled to be enrolled & to vote in 
such one of the wards as he shall select, & not in 
more than one. <A burgess appeared on the roll 
both of the N. ward & S. ward, & voted in the S. 
ward : —Held: not having been objected to at the 


5, SUB-SECT. 1.— tion will not be set aside on account 
a of an official having disregarded or 
or ereeth some direction of the Ballot 
Act, if the election has been conducted 
in & manner substantially fair, & the 
mistake or inisconduct has not affected 
the result of the clection.—R. v. 


ton of voicr clear.) 


uilty of acti, TOUCHBURN (1876), 6 P. R. 344.—CAN. 
similar oorrupt practices did not Po pas a ae By A GUEN,, BIRO r. Declaration by voter impera- 
disqualify him from acting as relator.— tive.}—An election of # councillor 
RK. v. BERTHIAUME (1913), 24 O. W. KR. q; Irregularity committed by oficial under the Local Improvement Act, 
559; 4 O. W.N. 1201; 11D. L. R. —Not affecting result of elect was adjudged void because the persons 
63.—CAN. Election sustained.}—A municipal elec- who voted did not make the declara- 


Part VII.—MunicrpaL AND OTHER ELECTIONS. ‘ 


revision ct., he was not bound to select his ward 

before the election, & his vote was valid.—R. v. 

TUGWELL (1868), L. R. 3 Q. B. 704; 9B. &S. 367 ; 

37 L. J. Q. B. 275; 38 L. J. Q. B. 12; 33 J. P. 

101; 16 W. R. 1039. 

Annotations ;—As8 to (2) Consd. Mather v. Brown (1876), 24 
Ww. R. 736. Refd. RR. v. Plenty (1869), L. RK. 4 Q. B. 346. 
As to (3) Folid. R. v. Harrald (1873), L. R. 8 Q. B. 418. 
Consd. Tower Hamlets, prepney Division Case, O’Cal- 
laghan’s Case (1886), 4 O’M. & H. 34. 

1043. The ballot paper—Description of candi- 
date—Place of residence—Erroneously described. | 
— At the election of a town councillor, a candidate, 
whose place of residence was ‘‘ Newmarket Road ” 
was described in the voting papers as of ‘‘ Gonville 
Place.’ ‘‘ Gonville Place’’ was situated in a 
different ward from ‘‘ Newmarket Road,’’ but had 
until a few days previous to the election been the 
residence of the candidate :—Held: that was not 
an inaccurate description of a place stated in a 
voting paper which was cured by 5 & 6 Will. 4, 
c. 76, s. 142, which applied only to the inaccurate 
description of a right place, not to the accurate 
description of a wrong place.—R. v. COWARD 
(1851), 16 Q. B. 819; 20 lL. J. Q. B. 359; 17 
LT. O. 8S. 71; 15 J. P. 595; 15 Jur. 726; 117 
EK. RK. 1096. 


Annotations :—Refd. lt. v. Avery, R. v. Grogory (1852), 17 
Jur. 272; RB. v. Plonty (1869), L. Lt. 4 Q. B. 346; North- 
cote v. Pulsford (1875), L. lk. 10 C. P. 476, 


1044, —— ——_ ————- ———-.|—_te MAIDENIIEKAD 
MUNICIPAL CASE (1855), 19 J. P. Jo. 755. 
1045. ——- ——- ———- ———.]—Att an election for 


councillors for M. voting papers were tendered 
signed A. B., ‘‘ voting for property situate in the 
parish of C.”?; they were rejected, & the rejection 
altered the majority. In an information in the 
nature of quo warranto against the councillors 
returned, it was admitted on the record that the 
borough of M. consists of parts of two parishes, 
the parish of C. being one: that, though there 
are in M. streets & lanes, the description in the 
voting papers was such as to be commonly under- 
stood; & that the boundaries of the parish are 
well known & defined :—Held: the fault, if it was 
one, was cured as a misdescription under 5 & 6 
Will. 4, c. 76, 8. 142.—It. v. SPRATLEY (1856), 6 
Kk. & B. 363; 25 L. J. Q. B. 257; 27 L. T. O. S. 
102; 20 J. P. 628; 2 Jur. N.S. 735; 4 W. R. 
527; 119 EK. R. 900. 

1046. Place of business sub- 
stituted.|—(1) On an election of borough council- 
lors under 5 & § Will. 4, c. 76, the voting papers, 
delivered under sect. 32 of that Act, must state 
the candidate’s place of residence. 

(2) His place of business, if he do not reside 
there, is not a place of abode within that scect., 
although the business be extensive, & the premises 
where it is carried on be in the same ward as the 
residence, & although the proprietor be better 
known by his place of business than by his place 
of residence. At an election by means of voting 


ee ee 








tion required.—R. (GUNDER BJORGE) 
». ZYELLICKSON (1910), 13 W. Ll. hk. 
433.—-CAN 


8s. Votes reccived after proper hour 
for closing — Election avuoided.] — 
municipal election held under 3 & 4 
Vict. c. 108 & ** The Ballot Act, 1872 ” 
declared void, on the ground that votes 
were received after 4 o’clock, p.m.— 
GRIBBIN v. KIRKER (1873), I. It. 7 
C. L. 30.—IR. 


t. Presiding officer— Misconduct.|\— 
At a municipal election the presiding 
officer was the son of deft. At the 
close of the poll there was a majority 
of one in favour of petitioner. The 
presiding officer took the ballot-box 
home & counted the ballots, no one 


67.—CAN. 


election w 





.F—-At a municipal 
election, at which deft. was candidate, 
the election was held at deft.’s house ; 
the authorised representative of the 
other party was excluded 
tion was conducted uy dett.’s brother 
as presiding officer, & hi 
& partics claiming to be voters wore 
excluded from the polling booth. The 
aside.—MORITOHIK 
7R.&G.66.—CAN, 280 

b -—— .}—During a muni- 
cipal electlon resp., 


as set 
v. MORRISON (1886), 
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papers stating only the place of business : —Held : 
this was no answer to a quo warranto information.— 
R. v. HAMMOND (1852), 17 Q. B. 772; 21 L. J. Q. B. 
153; 19 L. T. O. S. 21; 16 J. P. 312; 16 Jur. 
194; 117 E. R. 1477. 


Annotations :—As to (2) Distd. He Maidenhead Caso C1855) 
19 J.P. 755; KR. v. Spraticy (1856), 6 K. & B. 363. Refd. 
Rh. v. Avery, KR. v. Gregory (1852), 17 Jur. 272. Generally, 


Mentd. KR. v. Lilley, kz p. raat Cash eae 104 L. T. 77; 


lt. v. Braithwaite, [1918] 2 K. 

1047. Occupation omitted.]—KH. v. 
TUGWELL, No. 1042. ante. 

1048. —— Initial for Christian name.]— 
By 5 & 6 Will. 4, c. 76, 5s. 32, at the election of 
councillors of a borough, each burgess may vote 
by delivering a voting paper containing the 
Yhristian names & surnames of the persons for 
whom he votes, with their respective places of 
abode & descriptions ; by sect. 142, no misnomer 
or inaccurate description of any person... in any 
voting paper... shall hinder the full operation of 
the Act with respect to such person... provided 
that the description of such person .. . be such ag 
to be commonly understood. In the nomination 
papers, under 22 Vict., c. 35, ss. 6, 7, a candidate 
was rightly nominated as William Venford, & the 
names were so published by the town clerk. There 
was no other person of the name of Penford 
qualified in the borough. In some of the voting 
papers the candidate voted for was inserted as W. 
Penford :—-Held: the initial W. instead of 
William was a misnomer cured by sect. 1412, & the 
voting papers were therefore valid.—R. v. PLENTY 
(1869), L. R. 4 Q. B. 346; 9 B. & S. 386; 38 
L. J. Q. B. 205; 20 L. T. 521; 33 J. P. 5335 17 
W. R. 792. 

Annotations :—Consd. Mather v. Brown (1876), 1 C. P. 1. 
596. Refd. Henry v. Armitage (1883), 12 Q. B. 1. 257. 
Mentd. It. v. Monmouth Corpn., R. v. Bolton Corpn. 
(1870), 39 L. J. Q. 3B. 77. 

1049. Irregular markings—Cross opposite 
petitioner’s name —Mark opposite other candidate’s 
name.|—-BosToNn, LINCOLNSHIRE CASH, HLEY tr. 
DuRANT (1900), 44 Sol. Jo. 430, D. C. 

1050. ——- -— Cross not in voting space.|— 
(1) A ballot paper was marked by the voter putting 
a cross opposite the printed words “ ballot paper ‘o 
& immediately above the vacant space left for 
the voter’s mark, the ends of the cross extending 
very slightly into the space opposite the name of 
the first candidate upon the paper: —Held: this 
was a valid vote for that candidate. 

(2) Three ballot papers were marked with a 
cross in the vacant space opposite the name of one 
of the candidates, & with a diagonal line opposite 
the name of the other candidate, there being only 
two candidates :—Held: the votes were good for 
the candidate against whose name the crosses 
were made. 

(3) A ballot paper was marked in the proper 
space apparently by a pencil of which the lead 
had broken off, leaving only an impression :— 
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being present to represent potitioncr, aber at officer, claiming tho right 
& on the following day declared resp. 

° clected. The clection was set aside.— 
MONEIL ». MCNEIL (1886), 7 It. & G. 


do so for the purpose of secing that 
no more than one ballot was deposited 
by each elector, opened three ballot 
papers in such a way that, if ho had 
een ¢o disposed, he might havo 
ascertained for whom the parties 
depositing the paper voted :—Held: 
the evidence of the presiding officer 
that he did not see or Know for whom 
the partics voted was irrelevant; 
the manner in which the papers were 
opened by him was a violation of the 
spirit & intention of It. 8., c. 57. 
Hittz v. SKERRY (1890), 22 N.S. R, 
—~CAN. 


The elec- 


8 son us clerk ; 





C. Not hale i to act-- 
Effect on election.J—The fact that a 


K 2 


R., who acted a» 
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Sect. 5.—Municipal corporations: Sub-sect. 1, G. 
(a), (0), (c) d& (da), H. & I.| 


Held: the vote was good.—CooPER v. OGDEN, Re 
OLDHAM CASE (1908), 72 «J. P.115; 24 T. L. R. 
242; 652 Sol. Jo. 192; 6 L. G. R. 373. 

1051. ——- Crosses & diagonal lines. |— 
CoorPEr v. OundEN, Re OLDHAM CASE, No. 1050, 
ante. 

1052. ——— Faintly marked.|—CoopPErv. OUDEN, 
Re OLYHAM C'ABE, No. 1050, ante. 

The returning officer. —Sec Sub-sect. 1, C., ante. 





(0) Nolice of Disqualification. 


1053. When votes thrown away—When voters 
have notice of disqualification.|—R. v. WITHERS 
(1735), cited 2 Cowp. at p. 537; 2 Burr. at p. 
1020; 98 EK. R. 1228. 

Annotations :—Consd. It. v. Hawkins (1808), 10 Kast, 211 ; 
Gosling v. Veley (1853), 4 H. L. Cas. 679; Galway 
nts ) Case, Tronch v, Nolan (1872), 27 LT. 69. 

fd. 1%. v. Foxcroft (1760), 2 ae 1017; KR. vw. Tewkes- 

bury Corpn. (1868), lL. R. 3 Q. B. 629. 

1054. —-—— At time of ee Ve 
BATH Corpn. (1741), 3 Lud. EK. ©. 32453 cited in 
2 Cowp. at p. 537; 98 EK. R. 1228. 

Annotations : “-Consd. Rv. Pew ihe (1808), 10 Kast, 211; 
Gosling ». Veley (1853) H. L. Cas. 679; Galwa 
County) Case, Trench v. Nolan (1872) 27 1. 1. 69. way 
t. v. Foxcroft peta 2 ae js 
1055. a panes a Ceding of councillors 

under 5 & U Will. 4, c. 76, if there be a disqualifica- 

tion rendering any person ineligible, notice of it 
should properly be given at the time of clection. 

Qu.: whether, in default of such notice, where 

the party is disqualified by being an assessor, & it 

appears that the electors must have known of his 
being so, votes given for him are thrown away, 

by the operation of 7 Will. 4 & 1 Vict., c. 78, 5. 15, 

~-R. v. HIORNS (1838), 7 Ad. & El. 960 ; . 3 Nev. & 





hk. ce. Tow Eanes 





Pp. K. B. 148; 23.2. 70; 2 Jur. 108; 112 K. RK. 
732. 
1056. —— |—At the election of town 


councillors in a borough not divided into wards, 
there were four vacancies & five candidates. H., 
one of the four who had a majority of votes, was 
the mayor, & acted as returning officer, & was, 
therefore, incapable of being elected :—Held: the 
mere knowledge on the part of the electors who 
voted for B. that he was mayor & returning officer 
did not amount to knowledge that he was dis- 
qualified in point of law as a candidate, &, there- 
fore, their votes were not thrown away, so as to 
make the election fall on the fifth candidate.—R. 
v. TEWKESBURY OoRPN. (1868), L. R. 3 Q. B. 629 ; 
98. & S. 683; 37 L. J. Q. B. 2883 18 L. 'T. 851; 
32 J. P. 580; 16 W. BR. 1200. 


Annotations :-—Consd. Galway (County) Case, Trench v. 
Nolan (1872), 27 tie T. 69; Launceston Case, Drinkwater 
v. Deakin (1874), L. R. 9 CG. P. 626... Distd. Etherington 
v. Wilson (1875), L. RK. 20 Eq. 606. Consd. Cork (County) 
Kastern Division Case oe 6 O'M. & H. 318. Refd. 
It. v. Bangor Corpn. (1886), 56 I. a 434; 

Hope v. Sandhurst (B80), 23 Q. B.D. 79. 


1057. -}—(1) A woman is incapable 
of being elected a member of a county council. 

(2) The votes of clectors given for a candidate, 
when it is publicly known that such candidate is 
&@ woman, are thrown away, even though the 


Beresford- 








presiding officer who conducts an 
election is not properly appointed or 
qualified is not sufficient ground for 
avoiding such arta —CASEY 1, 
Sarr (1894), 26 N.S. R177. CAN. 
clected.—R. 


PART VII. cao . SUB-SECT. 1.— 


d. .tlvence of notice. J—~Where the 


cundidate ut a municipal election who | explicit the 


has tho largest number of votes is 
disqualified to be clected, but no notice 
of such disqualification has been given 
before the election the candidate next {. 
on the poll is not entitled to be declared 

v. ig tar Ai Ke rag WATSON 
(1885), 11 V. L. R. 

e. Must be aa F—Where the 
notice to the electors of deft.’s want 
of qualification was not sufficiently 
next cundidato could 36. -CAN, 


ELECTIONS. 


electors may not have been aware that this fact 
actually constituted a disqualification. 

(3) An appeal lies to the Ct. of Appeal from the 
decision of the High Ct. upon a special case stated 
in a municipal or county council election petition 
under Municipal Corporations Act, 1882 (c. 50), 
8. 93 (7), provided the High Ct. has given special 
leave to appeal.— BERESFORD-HOPE v. SANDITURST 
(LADY) (1889), 23 Q. B. D. 79; 58 L. J. Q. B. 
316 61 L. T. 1503; 53 J. P. 805; 37 W. R. 548 ; 
5 T. 1. R. 472, C. A. 

Annotations : site to (1) Expld. De Souza r. Cobden, Bee) 
1 Q. B. 687. Consd. Ihondda’s Claim, [1922] 2 A. 
339. Refd. Bebb v. Law Soc, (1913), 83 TL. J. Ch, 303, 
As to (2) Consd. Hobbs v. Morvy, [1904] 1 are . 


As to (3) Gonsd. Everett v. Griffiths (No. 3) 
K. B.138. Refd. Unwin v. M‘Mullen (1891), 7 T. L. 1. 450. 


1058. —— |-—A. & his partner S. were 
under contract & bound to repair roads, & do 
other works for a borough town council. In Oct., 
A. dissolved the partnership, & made over the 
contracts to S. In Nov. A. was elected town 
councillor for a ward in the borough. On a special 
case, if was held that A. was disqualified under 
Munic ipal Corporations Act, 1882 (c. 50), s. 12, on 
the ground that the liability under the contracts 
remained. Petitioner had published a notice 
before the election to the effect that A. was dis- 
qualified by reason of the contracts with the 
council, & the question was publicly discussed in 
the ward :—Held: the votes given for A., whose 
disqualification was so notorious, were thrown 
away, & petitioner who had the next number of 
votes must be declared clected.—Cox v. AMBROSE 
(1890), 60 L. J. Q. B. 1143 50/7. P.23;3 7T. LR. 
59, D.C. 

1059. ——— — -.|—Hopss v. Morey, No. 1004, 
ante. 

1060. What amounts’ to_ notice — General 
notoriety.|—-(1) When a party secks to invalidate 
an election upon the ground that votes given were 
thrown away by reason of the party for whom 
they were given being disqualified, it must be 
shown that such a number of voters as are sufficient 
to turn the election had notice of the disqualifica- 
tion before voting, & it is not sufficient to allege 
that the fact of disqualification was “‘ generally & 
notoriously known in & through the said borough 
at & before the said nomination,” etc. 

(2) If a town councillor resigns, it is enough that 
a fresh election takes place within ten days from 
notice thereof being given by two burgesses, 
though more than ten days after the vacancy.— 
R. v. BESTER (1861), 3 1. PT. 6673; 25 J. P. 6773 9 
W.R. 277; sub nom. Re Bester, 7 Jur. N.S. 262. 








1061. -——.]|—C'ox v. AMBROSE, No. 1058, 
ante. 
1062. - —— Whether knowledge of fact creating 


disqualification sufficient —Necessity for know- 
ledge of legal disqualification.|—R. v. TEWKESBURY 
CorRPN., No. 1056, ante. 

1063. «| —--BERESFORD-HOPE vv. 
SANDHURST (LApyY), No. 1057, ante. 

1064. Notice to how many voters —To number 
sufficient to turn election.| —K. vu, Bester, No. 
1060, ante. 

See, also, CORPORATIONS, Vol. XII, p. 323, 
Nos. 588-591. 








not be declared duly eleeted.—R. v. 
GOWAN (1852), 1 2. RR. 104.—CAN. 


Must be given at) nomin dion ] 
—On an application to unseat an 
alderman as not being qualified, & 
to seat another candidate in his place : 
—-lield: notice of the dis ualification 
should hav e been given at the pomuts 
lion, -R. oe Hpaw (1887), 4 Py at. 


Part VII. Munictpan 


(e) Voters in More than One Ward. 


1065. Right to vote in one ward only—As 
elector shall select.|—R. v. Smiru (1853), 20 
L. T. 0.8. 192; 17 J.P. Jo. 51. 

1066. —— - —.|—A burgess who has property 
for which he is rated in two or more distinet wards 
is not entitled to be enrolled or to vote in more 
than one, & if, at the time of revising the lists, he 
refuses to make his selection of the ward for which 
he wishes to vote, the mayor may strike out his 
name from all the lists except one. —R. v. Cam- 
BRIDGE (Mayor) (1858), 1 EK. & KE. 210; 28 
l. J. Q. B. 10; 32 1. T. O. S. 1263; 5 Jur N.S. 
430; 22 J.P. Jo. 785; 120 BE. BR. 887. 

1067. Vote registered in both wards—First vote 
given valid.]|—R. v. TUGWELL, No. 1042, ante. 

1068. |—By 5 & 6 Will. 4, c. 76,5. 44, 
‘Tf a burgess be rated in respect. of distinct 
premises in two or more wards he shall be entitled 
to be enrolled & to vote in such one of the wards 
as he shall select, but not in more than one.’ A 
burgess of a borough, divided into wards, was on 
the roll for two wards: at the election of town 
councillors he voted for Il. in one ward, & im- 
mediately afterwards voted in the other ward :— 
Held: the vote for H. was good, for that by voting 
in one ward the burgess had properly made his 
selection, & the fact of his voting afterwards in 
the other ward could not vitiate his previous vote. 
- RR. vo. HARRALD (1873), J. R. 8 Q. B. 4183; 42 
L. J. Q. B. 2113 28 1. T. 767; 38 J. P. 40; 21 
W. RB. 910. 


Annotation :-—Refd. Tower Hamlcts, Stepney Division Cane 
(1886), 4 O'M. & H. 34. 











(d) Production and Inspection of Ballot Papers. 

See Ballot Act, 1872 (c. 33), Sched. I., Part I. 

1069. Production—By town clerk - For use in 
evidence against him--—On criminal information.| - 
The ct. will not order a town clerk, against whom 
a criminal information has been filed for mis- 
conduct in his office. relating to an clection of 
councillors of the borough, to produce the election 
papers which are in his official custody, in order 
that they may be impounded, to be forthcoming 
at the trial as evidence against him, though it is 
suggested that the six months, during which the 
clerk is required to keep the papers, by 5 & 6 
Will. 4, ¢. 76, 8. 35, will expire before the trial. - 
R. vo. NicHOLETTS (1836), 5 Ad. & El. 8763) 6 
Nev. & M. K. B. 827; 111 E.R. 1208. 

1070. —— --—— Received by him from prede- 
cessor—Identification insufficient to be put in 
evidence.|—R. v. LEDGARD, No. 991, ante. 

1071. --—- ——-~ For inspection by burgesses— 
Within six months after election.)—Where a town 
clerk of a corpn. had parted with voting papers, 
used on an election of councillors, which, pur- 
suant to Municipal Corporations Act, 1882 (c. 50), 
s. 35, are directed to remain in his custody, for 
Inspection thereof by burgesses, for six months 
after clection :—Held: a rule nisi for a mandamus 
against the individual then in possession of such 
ee would be granted.—ANON, (1842), 6 J. P. 





1072. ——- Power of county court to order— 
Prosecution for fraud.]—R. 7. BEARDSALL, No. 
880, ante. 


PART VII. SECT. 5, SUB-SECT. 1.— peters had been issued & how many 
G. (d). iad been =used.—Fr me iar 





g. Inepection — Power of court to (1911), 11 8. R.N. 
order.j|~-The ct. ordered the parcels h ——— ; 
of ballot papers to be opened & the registrar to 
examined by the prothonotary in 

order to ascertain how many ballot 


inspect the marked 
voters’ list, rejected ballot papers & 
counterfoils, & to take out any ballot 
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HW, Acceptance of Office and Statutory Declaration. 

See, now, Municipal Corporations Act, 1882 
(c. 50), s. 34. 

1073. Statutory declaration—Who must make.] 
-—(1) At an election for two councillors of a borough 
on Novy. 1, 1851, A., B., & C. were candidates. A, 
& B. had the greatest number of votes, & were 
returned as clected ; but B. was disqualified, & 
the voters had notice of his disqualification. In 
July, 1852, judgment of ouster was signed in a 
quo warranto filed against B. On Oct. 26, 1852, 
C., by a notice, required the council to admit him 
as a councillor, & to administer to him the declara- 
tion required by 5 & 6 Will. 4. ¢. 76, 5s. 50. On 
Nov. &, 1852, (. made the declaration, & on 
Nov. 9 voted at the election for mayor, when his 
vote was rejected: —Held: (. was elected on 
Nov. 1, 1851, & ought to have been then returned, 
& having made the declaration before Nov. 9, 
1852, he was entitled to vote at the election of 
mayor. 

(2) 5 & 6 Will. 4, c. 76, 5. 50, requiring persons 
elected councillors to make the declaration within 
five days after they have notice of their election, 
applies only to persons who are returned as elected, 
& the five days are to be computed from their 
notice of their return.—R. v7. Coaks (1854), 3 
K.& B. 249; 2C.L. R. 9473 231. 3. Q. B. 1838; 
22 L. T. O. S. 239; 18 J. P. 296; 18 Jur. 378; 
118 BE. R. 1183. 

Annotations :—.18 to (1) Consd. Galway 

Trench v. Nolan (1872), 27 lL. T. 69. Ex 


Bangor Corpn. (1888), 13 au: Cas. 241. 
Tewkesbury Corpn, (1868), L. R. 3 Q. B, 620. 


1074. -—- Time for making From when time 


AND OrnEeR ELECTIONS. 


(County) Case, 
pld. Pritchard rv. 
Refd. It. vr. 


; begins to run.]—Jt. ». Coaks, No. 1078, ante. 


I. Return and Declaration of Eapenses. 

See Municipal Corrupt Practices Act, 1884, 8. 21. 

1075. Necessity for making return—Although 
no expenses in fact incurred.|--(1) The return of 
expenses & the accompanying declaration which, 
under Municipal Corrupt) Practices Act, 1884, 
every candidate is required to send to the town 
clerk within 28 days of the election of a town 
councillor must be sent although no expenses may 
have been actually incurred by the candidate in 
& about the election. 

(2) The et. will, upon satisfactory proof that 
the omission happened under such circumstances 
as to amount to an authorised excuse under the 
Act, make an order that the return & declaration 
be made by the candidate notwithstanding the 
lapse of the prescribed statutory period for making 
them.—E£yr p. Ronson (1886), 16 Q. B.D. 8263 ¢ 
T. dics BR. 274. DiC, 

-fnnotation : —Aa to (2) Consd. Nichol r. Fearby, Nichol v, 

Robinson, [1923] 1 K. B. 480, 

1076. ---— —--.]——-Every candidate is required, 
under Municipal Corrupt Practices Act, 1884, to 
send to the town clerk, within 28 days of the 
election, a return of his expenses with the accom- 
panying statutory declaration. By sect. 21 (4), if, 
atter the time for making such return, the candi- 
date in default shall, before the date of the allow- 
ance of such authorised excuse as is mentioned in 
the Act, sit or vote in the council, he shall forfeit 
£50 for every day on which he does so to any person 
who sues for same. By sect. 21 (7), if a candidate 





paper on which the number of votes, 
to which the voter was entitled, had 
not, been inserted & to insert therein 
the proper number of votes ~~ VEKSTER 
. Pe a a (1911), CG. P. D. 480.— 


McMAHON 
Ss. 83 .—AUS. 
The ct. directed 
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Sect. 5.—Municipal corporations: Sub-sect. 1, I.; 
sub-sect. 2, A., B. & C.) 


appeals to the High Ct. & shows that failure to 
make such return & declaration has arisen by 
reason of inadvertance or by any reasonable cause 
of a like nature, the ct. may make such order & 
declaration as to them seems just, notwithstanding 
the lapse of the prescribed statutory period for 
making the return. P. was returned unopposed 
at a municipal election for the county borough of 
H., & believing that as he had incurred no expenses 
of any kind, no return & declaration was required, 
omitted to return his expenses as ‘nil’ until 
after the statutory period for making such return 
& declaration had expired :—Held: there was 
sufficient evidence before the ct. that the omission 
had been under such circumstances as to amount 
to an authorised excuse under the Act, & the 
relief sought ought, therefore, to be granted.— 
Ex p. PENNINGTON (1898), 46 W. R. 415; 42 
Sol. Jo. 254, D. C. 


Annotation :—Refd. Nichol v. Fearby, Nichol v. Robinson, 
[1923] 1 K. B. 480. a sia 


1077. Failure to make or irregularities in return— 
Action for penalties—-Requisite conditions—Appli- 
cation of Municipai Corporations Act, 1882 (c. 50), 
8. 224.|—Defts. were duly elected members of a 
town council, &, thereafter, each sat or voted at 
meetings of the council & at committee meetings 
of the council without having made the return & 
declaration required by Municipal Corrupt Prac- 
tices Act, 1884, s. 21 (3), each being ignorant of 
his statutory obligation to do so. In an action 
by pltf., suing as a common informer, to recover 
penalties from defts. under sect. 21 (4) of the Act 
for having sat or voted without having made the 
return & declaration :—Held: Municipal Cor- 


porations Act, 1882 (c. 50), 8. 224, did not apply | 


to an action for penalties under Municipal Corrupt 
Practices Act, 1884, 5.21 (4), & unless relief was 
granted under sect. 21 (7) of the last-mentioned 
Act, defts. were liable to penalties for having sat 
or voted at meetings of the council, but not for 
having sat or voted at meetings of committecs 
of the council.—NicHoL v. FEARBY, NICHOL v. 
RosBInson, [1923] 1 K. B. 480; 92 L. J. K. B. 
280; 127 L. T. 522; 86 J. P. 204; 38 T. L. RR. 
735; 20L. G. BR. 705. 

Relief by court.|—Sce Part VIII., Sect. 2, 
sub-sect. 4, post. 





SUB-SECT. 2.—ELECTION OF THE MAYOR. 
A. In General. 


See Municipal Corporations Act, 1882 (c. 50), 
BS. 34, 61 (2), 66 (1), (2); Municipal Corrupt 
Practices Act, 1884, ss. 5 (1), (2), 8 (2); Local 
Elections (Expenses) Act, 1919 (c. 13). 

1078. Commencement of mayoralty— From swear- 
ing in.J—A charter directs that the old mayor 
shall continue until another is duly elected & 
sworn. Another mayor is duly elected; but he 
cannot act as mayor until he is sworn; & if he 
does, judgment of ouster shall go against him. 
Costs do not lie against deft. to an information in 
the nature of a quo warranto.—PENDER v. R. 
(1725), 2 Bro. Parl. Cas. 204; 1 E. R. 953, H. L. 
Annotation :—Mentd. A.-G. v. Allgood (1743), Park. 1. 


the holding of the annual election ra 


ELECTIONS. 





1079. —— .|—By charter the cay.al bur- 
gesses & common council of a borough were 
authorised every year, on Monday next before 
Michaelmas, to elect & nominate one cf the capital 
burgesses to be mayor for one whole year thence 
next ensuing; & he, before he were admitted to 
execute that office, or in any way to intermeddle 
in the same office, was, on Friday next after the 
Feast of St. Michael next ensuing such nomination 
& election, not only to take his corporal oath well 
& faithfully to execute the office, but also all the 
oaths appointed by a mayor to be taken; & after 
such oath so taken, he might execute the office of 
a mayor of the borough for one whole year then 
next ensuing. It was then provided, that none 
who should have once borne the office of mayor 
should be again elected, & preferred to be mayor 
within the space of three years next ensuing the 
end & determination of his office of mayoralty :— 
Held: (1) the words ‘‘ three years,’’ mentioned in 
the prohibitory clause, imported years of office, 
& not calendar years, &, therefore, a person who 
had once served the office of mayor might be again 
promoted to the same office as soon as three 
mayoralties had intervened ; (2) a party became 
mayor, not when he was elected, but when he was 
sworn in, & it was sufficient if three mayoralties 
intervened between the time when he ceased to 
be mayor, & the time when he was sworn into 
office a second time.—R. v. SwYvEr (1830), 10 
B. & C. 486; 8L. J. O. S. K. B. 221; 109 H.R. 
531. 

Annotation :—<As to (1) Refd. R. v. St. Mary, Warwick 

(1853), 1 KE. & B. 816. 


1080. Mandamus to elect—-Election colourable & 
void.]|— Mandamus will be granted after a colour- 
able & void election of a mayor.—R. v. CAM- 
BRIDGE Corpn. (1767), 4 Burr. 2008; 98 HE. R. 46. 


Annotations :—Consd. R. v. Bridgewater Corpn. (1784), 8 
Doug. K. B. 379. Refd. HK. wv. Godwin (1780), 1 Doug. 
K. B. 397; J. v. Hertford College (1878), 3 Q. B. D. 693. 
1081. -]—When a corporator is duly 








elected mayor, he may be compelled to take the 
office, either by mandamus or by indictment ; but 
when it is admitted that the election has been 
merely a pretence & a contrivance, the ct. will 
grant a mandamus, under 11 Geo. 1, c. 4, to pro- 
ceed to another election.—R. v. COLCHESTER 
Corpn. (1784), 4 Doug. K. B. 14; 99 HE. R. 743. 

Annotation :—Refd. R. v. Pasmoro (1789), 3 Term Rep. 199. 

1082. Election presided over by mayor not 
de jure—Subsequently removed by ouster.|— 
Where the mayor who presides at the clection of 
a new mayor is only mayor de facto & not de jure. 
& is subsequently removed by judgment of ouster, 
the election of the new mayor is void, & the ct. 
will grant a mandamus for the election of a new 
mayor, under 11 Geo. 1, c. 4, although a quo 
warranto is depending against the present mayor.—. 
R. v. BRIDGEWATER CORPN. (1784), 3 Doug. K. B. 
379; 99 E. BR. 706. 

1088. ——— Mayor holding over.|—<A rule abso- 
lute for a mandamus to proceed to the election of a 
mayor will be granted in the first instance, where 
a mayor holds over.—R. v. TRuRO (MAyor) (1816), 
2 Chit. 257. 

1084. Not on casual vacancy.|—-(1) Where 
an election to the office of mayor becomes void 
within the year, the ct. has no power under 
7 Will. 4 & 1 Vict., c. 78, to issue a mandamus 
commanding a new election. 


warrant the declaring of the election 








PART VII. SECT. 5, SUB-SECT. 2.—A. the mayor of a cit , are directory void.—Re BRANDON, WaLLaACE v. 
k. Statutory _ requirements — Irre- | not imperative, & breaches of any of | FLEMING (1911), 20 Man. L. R. 705 ; 
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8S. M. 1902, as. 90, 116, 118, 191 & | not amounting to mrtg ts 
287, relating to the duties of the | & not materially affecting the resul 1 D mayor.}-—Held: when & 
municipal officers in connection with | of the polling, will not be sufficient to | mayor is re-elected, the pereon “ who 
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(2) Where there is a statutable incapacity in a 
person being twice elocted to the office of mayor, 
the ct. will consider the election as void ab initio, 
& will, therefore, issuc a mandamus, command- 
ing a new election, & such mandamus must be 
addressed to the mayor & bhurgesses, though 
there is legally no mayor.— It. v. PEMBROKE CorrPNn. 
(1840), 8 Dowl. 302; 4J.P.28; 4 Jur. 317. 

1085. ——— Re-election of holder during preced- 
ing year—To whom mandamus addressed.|—R. v. 
PEMBROKE CoRPN., No. 1084, ante. 

——.]—See, also, CROWN PrRactick, Vol. XVI., 
pp. 814, 315, Nos. 1249-1274. 

1086. Assumption of office—Mandamus to com- 
pel—After due election.|—R. v. COLCHESTER 
C‘orPN., No. 1081, anie. 

1087. Prohibition against re-election—Within 
stated number of years—How years reckoned.|— 
It. vu. SwWYER, No. 1079, ante. 

1088. Acceptance of office—Declaration within 
statutory period—After notice of election to office.} 
—QOn rule nisi for a quo warranto information for 
the office of mayor, it appeared that deft.’s 
eligibility to that office consisted in his being an 
alderman of tho borough, & his election to the 
latter office was now impeached because the 
council had neglected, at the first efection of 
aldermen, in 1835, to declare which aldermen 
should go out in 1838: that deft. was elected 
alderman in Nov. 1841, & mayor Nov. 1842; 
that, by 7 Will. 4 & 1 Vict., c. 78, s. 23, no applica- 
tion could, when this rule was moved for, have been 
made to remove him from his office of alderman ; 
& that, when the ct. gave judgment on this motion, 
there would barely have been time to obtain 
judgment of ouster before the year of the mayoralty 
would expire. The ct., in the exercise of their 
discretion, discharged the rule. Deft. was elected 
mayor Nov. 9, 1842, being then absent from the 
borough, to which he did not return until Nov. 23. 
He had in the meantime casual information of his 
election, but did not receive any official notice of 
if until his return. Within five days after his 
return he made the requisite declaration, & took 
upon him the office :—Held: this was a sufficient 
acceptance of the office within five days after 
notice, under 5 & 6 Will. 4, c. 76, 8. 51. 

_ The rule nisi specified the objections to deft.’s 
title as alderman, but did not expressly show that 
his title as mayor was dependent on his title as 
alderman ; this, however, appeared by affidavit :— 
Held: this was sufficient.—R. v. PREECE (1843), 
5 Q. B. 94; 1 Dav. & Mer. 156; 12 L. J. Q. B. 
335; 1L. T. O. S. 360; 73. P. 754; 7 Jur. 8963 
114 KE. R. 1183. 

Annotation :-—Consd. li. v. Dixon (1850), 15 Q. B. 33. 

Qualifications for office of mayor.]—See Loca. 
GOVERNMENT. 


B. Time for Election. 


See Municipal Corporations Act, 1882 (c. 50), 
6S. aes 61 (1), (2), 66 (1), 230 (1), Sched. II., 
rr a 9 e 

1089. Before election of new aldermen.|—Semble : 
(1) under 5 & 6 Will. 4, c. 76, the election of mayor 
should take place before new aldermen are elected 
in the room of the retiring aldermen; (2) not the 


shall last have held the office” is 
not such mayor himaelf, 
erson, who, prior to the individual 

hen re-elected, last held the office of 

mayor: & if such person is wil to 
act, it is not necessary to have an elec- 
tion to the office of deputy-mayor 
eer at 15 of 1904, Bre -—WHITE- 
; ITENHAGE UNICIPALITY 

(1908), E. D, OQ. 20.—8. AF. 


casti 
about to be held 
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m. I’ho may vote— 
mayor— Erhaustive ballot 
tiring mayor presiding at the election 
of his successor has an original 
vote upon a motion to deter- 
mine the mode of voting at the election 
. At a meeting for 
the election of mayor, 
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new aldermen, but those who have to retire, are 
entitled to vote at the election of the mayor.— 
R. v. MSDOWALT. (1838), 2 Jur. 1087. 

_ 1090. -J—The corpn. of Exeter held a pre- 
liminary meeting at 9 o’clock in the morning of 
Nov. 9, 1838, for the election of aldermen, & 
chose thereat six new aldermen, in the room of 
those outgoing, & held a second meeting at noon 
for the election of mayor, at which one of the new 
chosen aldermen was elected mayor, & they voted 
in the choice of such mayor :—Held : quo warranto 
would be issued to the new mayor.~— R. ». EXETER 
(MAYOR) (1839), 3 J. P. 49. 

1091. .|—(1) In corpns. governed by 5 & 6 
Will. 4, c. 76, the election of mayor on Nov. 9 
must precede that of aldermen. 

(2) A prior election of aldermen, whether at the 
quarterly meeting holden according to sect. 69, or 
at an earlier mecting on the same day, is void.—- 
R. v. M‘GOwAN (1840), 11 Ad. & El. 869; 3 Per. & 
Dav. 557; 9L. J. Q. B. 2443; 45. P. 700; 4 Jur. 
913; 113 EB. R. 644, 








C. The Voting. 


Sec Municipal Corporations Act, 1882 (c. 50), 
ss. 15, 22 (1), 61 (3), (4), 102, Sched. JI., r. 9. 

1092. Who may vote—Retiring aldermen.|—R. 
v. M‘Dowat., No. 1089, ante. 

1093. -] — Outgoing aldermen on 
Nov. 9 in cach year may vote for the mayor to 
be elected on that day.—R. v. Mappy (1840), 11 
Ad. & Kl. 869, 878; 3 Per. & Dav. 563; 9 
L. J. Q. B. 2473; 4 5. P. 7013 4 Jur. 9143; 118 
EK. RR. 644, 648. 

-.]—Sece, now, Municipal Corporations 
Amendment Act, 1910 (c. 19), s. 1. 

1094. The chairman—Although possessing 
casting vote.|—-(1) At an election for the office of 
mayor of a municipal borough one of the candi- 
dates voted for himself :—Held: inasmuch as a 
salary of £30 per annum had, by a resolution of the 
town council, been attached to the office of mayor, 
the vote was invalid, the candidate having a 
‘‘ pecuniary interest’? in the matter within 
Municipal Corporations Act, 1882 (c. 50), 5. 22 (3). 

(2) At the said election a vote was given for one 
of the candidates by W., who had been appointed 
chemist to the council, & to whom at the date of 
his election as councillor a balance was due for 
goods supplied to them. Subsequent to that date 
he had supplied them with goods to the amount of 
4d. only :-—Held: the vote was invalid by reason 
of the provisions of Municipal Corporations Act, 
1882 (c. 50), 8s. 12 (1). : 

(3) A vote was given for one of the candidates 
by J., who was the owner of a building let to the 
council for a polling station at the clection of 
councillors at a charge of £2 2s.:—Held: the 
contract came within the exception in sect. 12, 
sub-sect. 2 (a), of the Act as a “ lease of land,” & 
the vote was therefore valid. 

(4) The chairman of the meeting at which the 
election was held was not ipso facto disqualified 
from voting, & a vote given by him for one of the 
candidates was therefore good, notwithstanding 
that under sect. 61, sub-sect. 4, he was entitled 
to a casting vote. 


carried that the election should take 
place by an exhaustive ballot, & tho 
aldermen filled up their ballot papers 
in accordance with the chairman's 
instructions. The ct. refused to enter- 
tain a motion to set aside the election 
on the ground that the method in 
which the votes had been given was 

known as an “ exhaustive 
ie p. HowaRTHA (1900), 21 











The outgoing 
.*}-A re- 


not propert 


@ motion was  hallot.’’—. 
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Seel. 5.-—Municipal corporations: Sub-sect. 2, C.$ 
sub-sect. 3, A., B. & C.| 

(5) The petition did not raise any question as 
1o the vote given by J. :—Held: in order to entitle 
petitioner to question the validity of the vote an 
wnendment of the petition would be necessary, & 
under the circumstances, such an amendment 
ought not to be allowed.—NELL v. LONGBOTTOM, 
[1894] 1 Q. B. 767; 10 T. L. R. 344; 38 Sol. Jo. 
309; sub nom. Re Loutu Cask, NELL v. LONG- 
Borrom, 63 1. J. Q. B. 490; 70 1. T. 499; 10 KR. 
193, D. C. 


Annotation :—As to (2) & (3) Folld. Bland v. Buchanan, 
[1901] 2 K. B. 75. 


1095. ——— Not person disqualified—Lessor of 
building to council—For use as polling station.|— 
NELL v. LoNasotrom, No. 1094, ante. 

1096. ——— -——— Person holding place of profit— 
In gift of council.|—-NELL v. LONGBOTTOM, No. 
1094, ante. 

1097, ———- ——- ——- ———.]—(1) Where the 
election of a person to the office of town councillor 
is void upon the ground that he has an interest in a 
contract with the corpn. of a municipal borough, 
he cannot give a valid vote at the election of a 
mayor, notwithstanding Municipal Corporations 
Act, 1882 (c. 50), ss. 42 (1), 102. 

(2) Local Government Board’s Provisional 
Order Confirmation Act, 1900, Art. 9, does not 
deprive a mayor of the right which he has under 
Municipal Corporations Act, 1882 (c. 50), to give 
an original vote at the election of his successor. 

(3) The expression ‘ equality of votes’’ in 
sect. 61, sub-sect. 4 of the latter Act, means 
‘* equality of valid votes.’’ Therefore, at a muni- 
cipal election the chairman may give a contingent 
casting vote which is to operate only in the event 
of there being an equality of valid votes.— 
BLAND v. BUCHANAN, [1901] 2 K. B. 75; 70 
L. J. K. B. 466; 84 L. T. 390; 65 J. P. 404; 49 
W. R. 601; 17 T. L. R. 348, D.C. 

1098. ——— The candidate for himself—Not if 
salary attached to office of mayor.|—NELL v. 
LONGBOTTOM, No. 1094, ane. 

1099. ——— The outgoing mayor.|—BLAND 0». 
BUCHANAN, No. 1097, ante. 

1100. Casting vote—May be contingent—Operat- 
ing in event of equality of votes.|—BLAND v. 
BUCHANAN, No. 1097, ante. 

1101. Equality of votes—Means equality of 
are votes.|—BLAND v. BUCHANAN, No. 1097, 
ante, 


SUB-SECT. 3.—ELECTION OF ALDERMEN. 
A. In General. 


See Municipal Corporations Act, 1882 (c. 50), 
8s. 14 (1), (7); Municipal Corrupt Practices Act, 
1884, s. 5 (1), (2); Local Elections (Expenses) 
Act, 1919 (c. 13). 

1102. Election to fill vacancy—On removal— 
Validity of removal.|—SHUTTLEWORTH v. LINCOLN 
CoRPN. (1613), 2 Bulst. 122; 80 E. R. 1001. 

1108. Statutory declaration—Failure to make 
**on admission ’’—Or within month previously. ]— 
(1) 9 Geo. 4, c. 17, 5s. 2, 3, do not give the party 


N.S. W. L. R. 32: 16 N.S. W. W.N. {| test: 
185.—~AUS. 

n. Casting vote—IWho may rive.) 
—At an olection for a mayor under 
3 & 4 Vict. c. 108 (Ir.) in case of an 
equality of votes, the casting vote is 
to he given, not hy the mayor, but by 
the alderman who shall have been 
elected by the greatest number of 
votes recorded in his favour on a con- 


returned by 


& an alderman elected after a 
contest is to be considered as elected 
by a greatcr numiber of votes than one 
a la 
without a contest.— 
(1875), I. R. y Cc. L. 66.—IR. 


PART VII. SECT. 5, SUB-SECT. 3.—A. 


o. ‘* Unduly elected '’ —Personation.] 
—-Under the Sydney Corporation Act, 


ELECTIONS. 


elected a month at all events for deciding whether 
he will make the declaration or not, but only 
excuse him from making it at the time of admission, 
if he has made it within a month before. 

(2) The words “ upon his admission ’? mean at 
the time, & not within a reasonable time after, & 
the authorities who admit may prescribe the order 
in which the ceremonies forming parts of the 
admission shall take place. 

(3) If the party offers himself to the proper ct. 
to be admitted, not having made the declaration 
within a month before, &, being asked whether he 
will make it or not, declines to say, but requires 
the ct. to admit him, which they refuse, the 
election is thereupon void, & a precept may issue 
for a new election.—R. v. HUMPHERY (1839), 10 
Ad. & El. 335; 113 E. R. 1283 sub nom. 
HUMPHERY v. R., 2 Per. & Dav. 691, Ex. Ch. 


Annotations :—As to (2) Refd. Rt. v. Arkwright (1848), 12 
Paynter v. James (1867), L. RR. 2C. P. 348. 


Q. B. 60; 

As to (3) Consd. It. ». Moon, Ex pp. Salomons (1844), 4 
L. T. O. 8.119. Refd. It. v, Cambridge Corpn. (1840), 12 
Ad. & El. 702. Generally, Mentd. R. rv. Stockton (1845), 7 


Q. B. 520; Sidcbotham v. Holland, [1895] 1 Q. B. 378. 


1104. Retiral rota— On first election of alder- 
men-——Delay in appointing.|—Under 5 & 6 Will. 4, 
c. 76, 8. 25, it is necessary that the councillors who 
elected the first aldermen should also have 
appointed who were first to go out of office, &. 
where such appointment has been made, not by 
those councillors, but by the councillors of a 
subsequent year, & aldermen have been elected in 
place of those so appointed to go out, the election 
is void, although the irregular appointment was 
not objected to when made.—R. v. ALDERSUON 
(1841), 1 Q. B. 878; 1 Gal. & Dav. 429; 10 
L. J. Q. B. 277; 6 Jur. 821; 113 EB. BR. 1368. 

1105. Mandamus for new election—Failure to 
fill vacancy—After judgment of ouster.|—A party 
declared to be elected alderman of a borough at 
the triennial November election was ousted by 
judgment in quo warranto. The council not having 
elected a successor within ten days after judgment 
signed, the relator, on the seventeenth day after 
the expiration of the ten days, obtained a man- 
damus commanding the council to proceed in the 
election, which was obeyed, & a return made :— 
Held: the council would be ordered to pay the 
costs incident to the mandamus under 1 Will. 4, 
c. 21, s. 6.—R. v. CAMBRIDGE CORPN. (1845), 4 
Q. B. 801; 1 New Mag. Cas. 174; 14 L. J. Q. B. 
82; 41. T. O. S. 290; 9 J. P. 229; 9 Jur. 11; 
114 KE. R. 1099. 

Annotation :—Apld. Re Stratford-on-Avon Corpn. (1886), 2 

T. L. ht. 431. 

1106. Failure to elect.) —At a mecting of the 
town council a minority of the councillors present 
delivered voting papers to the mayor for certain 
persons to be elected aldermen. The mayor & 
the majority of the town councillors had been 
advised that the day was not the proper one for the 
election. The mayor consequently declined to 
proceed with the election, & no election was 
declared. It was, in fact, the duty of the council 
to have proceeded to the election of aldermen on 
that day, had they known the law :—Held: (1) the 
act of the minority was not the act of the town 
council; (2) the election had not been part held, 





1902, a person declared to have been 
elected as an alderman does not 
appear to be “‘ unduly elected ” with- 
in the meaning of sect. 56 if nothing 
more appears than that votes given 
by personators have been accepted 
counted & that the number of those 
votes is ter than the difference 
between the number of votes cast for 
that person & the number of votes 


er constituency 
ALL tv. WALKER 
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” but there had been no election ; (3) consequently, 
aw mandamus might issue calling upon the council 
to proceed to elect aldermen.—R. 1. BRADFoRD 
CorpPN. (1851), 2 L. M. & P. 35; 207. J. Q. B. 
9963 16]. T. OOS. 3725 15 0. BP. 83. 

1107. —— -—.]—R. ov. SALTFORD CoRPN, 
(1851), 17 L. T. O. 8.1473 15 J. P. Jo. 418. 

1108. ——— Wrong computation of dates.]—/r 
SUERFFIELD CoRPN. (1851), 17 L. T. O. S. 433 15 
J. P. 260. 

1109. -—— Voting papers insufficiently com- 
pleted.|——Re WILTON CASE (1886), 2 'T. L. R. 283. 

Qualifications for election.|—Sce LOcAL GOVERN- 


MENT. 


B. Time for Election. 


See Municipal Corporations Act, 1882 (c. 50), 
s. 60 (1), (2). 

1110. The 9th of November.|—-R. v. M‘Gowan, 
No. 1091, ante. 

1111. After election of mayor.)—R. 1. EXETER 
(Mayor), No. 1090, arde. 

1112. .]|—R. v. M‘Gowan, No. 1091, ante. 

1113. ——.|—H. v. DUDLEY (1840), 11 Ad. & El. 
869, 875; 3 Per. & Dav. 561, 564; 9 L. J. Q. B. 





aa 4 J. P. 701; 4 Jur. 914; 113 E.-R. 644, 
647. 
1114. -J]—(1) By Municipal Corporations 





Act, 1882 (c. 50), 8s. 60 (2), the election of aldermen 
shall be held immediately after the clection of the 
mayor. 

(2) An outgoing alderman elected mayor, 
though he has made the necessary statutory 
declaration & done all things necessary to quality 
him to act as mayor, cannot vote at the election 
of aldermen, except by his casting vote under 
the above Act, s. 60 (6).—BrRiIpPoRT CASE, 
IJOUNSELT v. SuTTILU (1887), 19 Q. B. D. 498; 
56 LL. J. Q. B. 502; 57 L. T. 102; 51 J. P. 440; 
36 W.R.127; 37. L. 2.711. 


Cc’. The Voting. 

See Municipal Corporations Act, 1882 (c. 50), 
s. 60 (3), (4), (5), (6), (7). 

1115. Method of voting—On list—Candidates 
equal to vacancies.|—lt. v. MONDAY (1777), 2 Cowp. 
5380; 98 BE. R. 1224. 
dnnotations :—Apld. KR. v. Playor (1819), 2 B. & Ald. 707. 

Folld. It. v. Bmghtwell (1839), 10 Ad. & El. 171. Refd. 

ht. v. Bellringer (1792), 4 Term Rep. 810; LR. » Hawkins 

(1808), 10 East, 211; WR. ». Portsmouth Corpn. (1821), 

4 Dow. & Ry. K. B 767. Mentd. Gosling », Veley (1853), 

4H. L. Cas. 679; LK. v. Tewkesbury Coipn. (1868), L. J. 

3 Q. B. 629; Galway (County) Case, Tiench v. Nolan 

1872), 27 L. T. 69; Staple of England (Mayor, ectc., of 

ya ea of) v. Bank of England (1887), 21 Q. BB. D. 


‘|—Where a given number 
of aldermen was to be elected on a given day, 
under 5 & 6 Will. 4, c. 76, s. 25, which prescribed 
no particular mode of electing, the proper mode 
was to put to the vote a list containing as many 
names as there were vacancies to be filled up, any 
elector being at liberty to propose & have put to the 
vote a list of his own.—R. v. BRIGHTWELL (1839), 
10 Ad. & El. 171; 2 Per. & Dav. 413; 9L. J. Q. B. 
224; 3J.P.48; 113 E. RB. e5. 

1117. ——— Delivery of voting paper—To chair- 
man.|—By Municipal Corporations Act, 1882 
{c. 50), s. 60 (4), any person entitled to vote at 
an election of alderman may vote “ by signing & 
personally delivering at the meeting to the chair- 
man, a voting paper containing the surnames & 


cast for the unsuccessful candidate PART VI. SECT. 5, SUB-SECT. 3.—B. 

p. Statutory hour o 
an election of an alderman the poll 
must be kept open until three o’clock. 


declared to have received the next 
highest number of votes.—-BRIDGE v 


BOWEN (1916), 21 C. L. R. 582.—AUS. 
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other names & places of abode & descriptions of 
the persons for whom he votes.” <A voting paper 
was delivered commencing, “IT, tho undersigned 
A. B..” & ending with the signature ‘“C. D.”; 
& upon a petition against the return of the persons 
elected, the comr. received evidence showing that 
the town clerk had inserted A. B.’s name in order 
that the voting paper might be used by hin, but 
by inadvertence it was handed to GU. I)., who 
signed & personally delivered it to the chairman 
without discovering the mistake :-—Held: the 
vote was valid, & the comr. was right 1n receiving 
evidence of the circumstances under which it 
was given.—SUMMERS v. MoorHOUSE (1884), 13 
Q. B. D. 388; 51 L. T. 290; 48 J. P. 424; 82 
W. R. 826; sub nom. SUMMERS v. MOORHOUSR, 
WAKEFIELD MUNICIPAL CASE, 53 L. J. Q. B. 564. 

1118. Notice of disqualification—Votes given 
without notice—Not thrown away.]—Upon the 
nomination of two aldermen of a borough, in 
order that one of them might be afterwards 
elected mayor pursuant to charter :—Held: votes 
which were given before notice of the inelegibility 
of one of the candidates, on account of his not 
having received the sacrament within one ycar 
were not thrown away so as to authorise tho 
returning officer to return another candidate, who 
was in a minority.—R. v. BRIDGE (1813), 1 M. & S. 
76; 105 K. R. 29. 

—— ——.|—R. v. ALLEN (1818), 12 

J.P. Jo. 755. 


1120. The voting papers—Inaccuracy—Vote 
avoided.|—On the clection of an alderman for 
a borough, if the voting papers do not contain an 
accurate description of the place of abode of the 
party voted for, the votes are bad, under 7 Will. 4, 
& 1 Vict. c. 78, 8s. 14; though the inaccuracy be 
without fraud, & the description in the voting 
paper be commonly understood to be that of the 
party.— R. ov. DEIGHTON (1844), 5 Q. B. 8963 1 
Dav. & Mer. 682; 13 L./.Q.B. 2413; 31.7. OVS. 
74; 8J.P.579; 8 Jur. 686; 114 BE. RR. 1486. 
Annotations :——Consd. It. v. Hammond (1852), 17 Q. B. 

772. Dastd. Rt. v. Bradley (1861), 3 L. I. 853. 

1121. ——— Contraction of Christian name.|— 
7 Wil. 4 & 1 Vict. c. 78, s. 14, is satisfled if the 
voting paper contains a contraction of a (‘hristian 
name which is well known & in ordinary use as 
representing that name, &, in such a case, the name 
need not be written in full. Therefore, the con- 
tractions ‘‘ Wm.” & ‘ Willin.”? may be used in a 
voting paper as equivalent to “ William.”’—R., 0. 
BRADLEY (1861), 3 K. & KB. 634; 30 L. J. Q. &B. 
180; 3L. T. 853; 25J.P.197; 7 Jur. N.S. 7567; 
9 W. R. 372; 121 EB. R. 580. 


Annotatwns :-—Consd. RR. v. Plenty (1869), L. R. 4 Q. B. 
346. Apld. Henry v. Armitage (1883), 12 Q. B. D. 257. 
Refd. Mather v. Brown (1876), 1 C. P. D. 596. 


1122. Inadvertently confused—Insertion of 
wrong name—Validity of votes.|—-SUMMERS v. 
MoornHovsk, No. 1117, ante. 

1123. Statutory provisions not complied 
with—New election.|—R. v. WILTON CORPN. 
(1886), 34 W. R. 273, D. C. 

1124. ——— Personal delivery to chairman— 
What amounts to—Collected by town clerk.|—At an 
alection of aldermen for a borough, the chairman 
requested the town clerk to collect the voting 
papers & hand same to him. The town clerk 
accordingly left his seat, walked round the 
members of the town council present, & received 
from the hands of cach of certain of them a voting 


By mustake the returning officor closed 
the poll at a quarter to three :—J/eld : 
election invalid.—FKc op. RUSSLLL 
(1881), 2 N. Si, Ww. L. Kh. 82.—-AUS. 











election. }—At 
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Sect. 6.— Municipal corporations: Suh-sect. 3, C.; 
sub-sect. 4. Sect. 6: Sub-sects.1 & 2. Sect. 7: 
Sub-sects. 1 & 2.) 


aper, & immediately handed such voting papers 
into the hands of the chairman, who could sce, 
& in fact did see, that cach of such members was a 
person entitled to vote at the clection :—Held: 
there was a personal delivery of the voting papers 
to the chairman within Municipal Corporations 
Act, 1882 (c. 50), s. 60 (4).—-BAXTER v. SPENCER 
(1895), 64 L. J. Q. B. 644; 59 J. P. 3763 11 
T. L. R. 365; sub nom. BAXTER v. SPENCER, Re 
HASLINGDEN Cask, 72 L. T. 838, D. C. 

1125. Who may vote—Not outgoing alderman— 
Elected mayor.|—An outgoing alderman may be 
elected mayor, but as outgoing alderman he has 
no oliginal vote in the election of aldermen.— 
R. v. STANLEY (1840), 11 Ad. & Hl. 869, 882; 3 
Per. & Dav. 561; 9L. J. Q. B. 248; 4 J. P. 792; 
113 HK. R. 644, 649. 

1126. ——_ ——_ ———- Except by casting vote.]|— 
BRIDPORT CASK, HOUNSELL v. SuTTint, No. 1114, 
ante. 

1127. ———_ ——— Resignation prior to expiry of 
office.|—Re PONTEFRACT MUNICIPAL CASE (1899), 
15 T. L. R. 147, D. C. : 

1128. -|—Resignation of his 
office by a borough alderman in the manner pro- 
vided by Municipal Corporations Act, 1882 (c. 50), 
s. 36 (1), will not render the office vacant until it 
is declared to be vacant by the borough council 
with the formalities prescribed by sect. 36 (2); 
&, consequently, an alderman, who in the course 
of rotation is about to go out of office under 
sect. 14 (6), (7), cannot by merely resigning his 
. Office before the ordinary day of election of 
aldermen, & in the absence of a declaration by the 
council that the office is vacant, get rid of his 
disqualification to vote at the election of aldermen 
under sect. 60 (3).— PEASE v. ]LOWDEN, [1899] 1 
Q. B. 386; 68 L. J. Q. B. 239; 79 L. T. 672, D.C. 

See Municipal Corporations Amendment Act, 
1910 (c. 19), 5. 1. 

1129. Candidate voting for himself—Giving 
original & casting vote.|—At an election of an 
alderman for a borough there were two candidates, 
one of whom was the mayor. The mayor presided 
& voted for himself, which caused an equality 
of votes. He then gave the casting vote in his own 
favour, & declared himself elected. 

On application for a quo warranio to question 
his right to act as alderman :—Held: assuming 
that he was improperly elected, the case was one 
in which either the person whose election was 
questioned was at the time of the election dis- 
qualified, or he was not duly elected by a majority 
of lawful votes, within Municipal Corporations 
Act, 1882 (c. 50), s. 87, & in either view the election 
could not be questioned except by an election 
petition, & quo warranto would not lie.—R. v. 


PART VII. SECT. 5, SUB-SECT. 4. 

qa. Proceedings to test validity — 
Disqualification of candidate. }—Where 
& person has been declared by the 
returning officer elected an auditor of 
a shire council, & has accepted office & 
acted in the performance of his duties, 
unless the election is colourable only, 
the only remedy open to a person 
Ww to test the validity of tho 
election is by quo warranio, or under 
** Local Government Act, 1874,’’ s. 71, 
& not by mandamus. 

The mere fact that a person has been 
& =i saabnc clerk in the office of 
a8 council, & as such has kept the 
account for a portion of the past year, 
does not disqualify him from be 
elected an auditor of the shire.—Re 











to enter the hall. 


votes would 


CARROLL (1888), 14 V. L. R. 607.— 
AUS, 


r. —— Bona fides 
At a mecting convened for election of 
auditors, the attendance was so tee 
that numbers of voters were unabie 
Nominations were 
called for & thereafter the chairman 
announced that the meeting would 
be kept open until] one o'clock 
be recorded by ballot. 
Ballot boxes & voting compartments 
were provided, the number of each 
voter on the list of voters was placed 
on the back of the paper issued to 
him, & each person tendering his vote 
was asked the three questions specified 
in Act 40 of 1889, 8. 48 : 
the Act does not specify how votes 
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Morton, [1892] 1 Q. B. 89; 61 L. J. Q. B. 39; 
56 J. P. 105; 40 W. R. 109; 8 T. L. R. 50; 36 
Sol. Jo. 44; sub nom. R. v. MorTON, Ea p. CUTTs, 
65 I. T. 611, D.C. 


SUB-SECT. 4.—HLECTION OF AUDITORS, 

Sce Municipal Corporations Act, 1882 (c. 50), 
ss. 25 (1), 62 (1), (4), (6); Municipal Corrupt 
Practices Act, 1884, ss. 5 (1), (2), 20; Local 
Elections (Expenses) Act, 1919 (c. 13). 

1130. Hlegal practice——Expenses incurred — 
Printed attack on opponent—No relief by court.|— 
At an election of an auditor for a borough one of 
the candidates paid 14s. for printing cards, for a 
copy of the burgess roll, & for a notice in the local 
newspaper containing an attack upon another 
candidate who had already filled the office of 
auditor for the three preceding years. When he 
was informed that it was illegal to incur any 
expenses at the election he withdrew the cards & 
incurred no further expense. He defeated the 
other candidate by one vote. Upon an applica- 
tion for relief :—Held: (1) though the offence was 
committed through inadvertence, it was not just 
that relief should be given, the notice containing 
a personal attack upon the other candidate having 
been paid for, & it being impossible to say that it 
had no effect on the election ; (2) the fact that the 
other candidate had at a previous election paid 
certain expenses was not a ground entitling applt. 
to relief.—Re DRoITwicH ELECTIVE AUDITORS’ 
CASE, Ex p. ToLLtEy, Ha p. SLATER (1907), 71 
J.P. 236; 23 T. L. R. 3723 51. G. BR. 473, D.C. 


Sect. 6.—COUNTY COUNCILS. 
SuB-sEcT. 1.—ELECTION OF COUNCILLORS. 

See Local Government Act, 1888 (c. 41), ss. 2 
(2) (d), (e), 51, 75; Municipal Corrupt Practices 
Act, 1884; County Councils Elections Act, 1891 
(c. 68), ss. 1 (1), (4), 3; Elections (Hours of Poll) 
Act, 1885 (c. 10); Polling Districts (County 
Councils) Act, 1908 (c. 13), s. 2; Local Elections 
(Expenses) Act, 1919 (c. 13); Representation of 
the People Act, 1922 (c. 12), s. 2. 

1131. Nomination paper—Signature— Variation 
from register.|—-The nomination paper for the 
election of a county councillor was signed by a 
nominator ‘‘ James Sykes, junr.’’ ‘The name 
James Sykes appeared in the register of county 
electors without the addition of the word ‘‘ junior.”’ 
The number set against the name in the nomina- 
tion paper & in the register was the same. The 
usual signature of the nominator was ‘‘ James 
Sykes, junr.,’’ & he was generally known as James 
Sykes, junr., although his father was dead : 
Held: the nomination paper, being signed with 
the ordinary signature of the nominator, was 








are to be taken, & as the chairman 
had acted with perfect bona fides, the 
election was MBRINK  v. 


good. 
of, chairman. }— CAPE. Crvit. Cour. (1909), 26 8. C. 21.— 


PART VII. SECT. 6, SUB-SECT. 1 


s. Irregularity by returning officer 
—Ballot pa Effect on election. 
On an election for a shire councillor 
three ballot papers were delivered to 
voters ed by the _ ret 
officer :—Heid : 
not invalidate ‘ 
Luoyp, Ez p. LEAKER (1867), 4 
W. W. & A’B. 226.—AUS. 


t. Non- liance with  atatutory 
formalities Relator estopped 


& that 


-—Held: as 
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valid.—-GLEDHILL v. OROWTHER (1889), 23 Q. B. D. 
186; 58 L. J. Q. B. 827; 60 L. T. 866; 53 J. P. 
677, D. C. 

1132. Returning officer—Expenses of —Scale pro- 
vided by council—Whether exhaustive.]|—UNwINn 
v. DEVON County Counctir (1893), 9 T. L. RK. 405. 

1133. ——— Duty on death of candidate—Be- 
tween nomination & poll—Poll to be counter- 
manded.]|—Where, at a contested clection for a 
county council, a candidate dies between the 
nomination & the poll. it is the duty of the return- 
ing officer for the division in which he was a 
candidate to countermand notice of the poll.— 
R. v. STEWART, [1898] 1 Q. B. 552; 78 L. T. 256; 
62 J. P. 229; sub nom. WESTACOTT v. STEWART, 
67 L. J. Q. B. 421; 46 W. R. 379; 42 Sol. Jo. 
827; sub nom. Re LONDON CouNTY, CENTRAL 
HACKNEY DIvIsion, COUNTY COUNCILLORS ELEC- 
Dae WESTACOTT v. Stewart 14 T. Il. R. 261, 
D a | 


1134. Right to vote—Person registered in two 
electoral divisions—Entitled to vote in one only.|— 
In elections of county councillors under Local 
Government Act 1888 (c. 41), an elector, although 
registered under County Electors Act, 1888 (c. 10), 
in more than one electoral division of the same 
county, is not entitled to vote in more than one 
electoral division of the same county at the same 
election.— KNILL v. TowsE (1890), 24 Q. B. DD. 
607; 59 L. J. Q. B. 455; 638 L. T. 47; 54 J. P. 
789; 38 W. R. 521; 6 T. L. BR. 810, C. A. 

1135. Mandamus to elect—Casual vacancy— 
~—Failure to fill.|—Where an election for a casual 
vacancy on a county council has been omitted to 
be held or been a void election, application should 
be made to the ct. for an order for a writ of 
mandamus for an election to be held on an ap- 
pointed day, in accordance with Municipal Cor- 
porations Act, 1882 (c. 50), s. 70 (2), as incor- 
porated into Local Government Act, 1888 (c. 41). 
—fte Wrst SussEx County CounciL, Fer p. 
HENDERSON (1895), 65 L. J. Q. B. 1845; 73 1. 'T. 
566; 59 J. P. 808; 12 T. L. R. 99, D. C. 

1186, —— Void election to fill..—AHe WrEsT 
SussEx County Counci,, Ea p. HENDERSON, 
No. 1135, ante. 

1137. Corrupt & illegal practices—Absence of 
printers’ impress—Election address.|—He EAsT 
SUFFOLK & EYE BorouGcH CouNTY COUNCILLORS 
ELECTION (1888), 5 T. L. BR. 170, D. C. 

1188. ———-——— Circular printed on notepaper. |— 
Re Barstow DIvIsion, EssEx Counry Coun- 
CILLORS ELECTION (1888), 5 T. L. R. 159, D. C. 
——.|—See, also. Part VI., Sect. 9, sub- 
sect. 2, B. (f ); Sect. 5, sub-sect. 1, I’. (0), ante. 
Relief by court.|—See Part VIII., 
Sect. 2, sub-sect. 2, post. 

1189. Holding meeting on __ licensed 
premises.|—-te BENNINGTON DIVISION, KESTEVEN, 
LINCOLNSHIRE CASE, Ex p. HuTCHINSON (1888), 
5 T. L. R. 186, D. C. 

Qualification for election.|——See LocaL GOVERN- 
MENT. 

















quiescence in sel fase ke }-The relator 
attacked the election of resps. as 
county councillors for non-compliance 
with certain statutory formalities :— 
Held: the relator, by voting for one 
of the resps., who was in the same class 
C'party ins togaarton ar cola 
ry y e rity co 
not be heard to compla -— R. 
(McL&opD) v. BaTHURsT (1903), 23 
GL. T. 201; 60.L. R. 673; 
O. W. R. 246.-—CAN. A no 
a. Powers of civil commissioner.|— 
When once a civil commissioner has 
declared the final result of any election 


may correct any 


by a fifth 
eceased 


for members of the divisional] council, 
in te f Act 40 of 


Sunctus ripe & cannot direc 
of further proceed which 
ht lead to a different result. 


ntil the election for any district 
has taken place, the civil commissioner 
are mistakes he may have 
made © preliminary p 
provided that he does not contravene 
73; 2 any dail apie of the Act. oe 

on paper mynd ‘ou 

reons entitled to vote for a district, 
rson in the name ofa § 


stered 
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SUB-SECT. 2.,—ELECTION OF CHAIRMAN AND 
ALDERMEN. 

See Municipal Corporations Act, 1882 (c. 50), 
ss. 15 (3), 16, 37, 60 (2), 61; Local Government 
Act, 1888 (c. 41), ss. 1, 2, 75; Municipal Corrupt 
Practices Act, 1881, ss. 5, 8; Local Elections 
(Expenses) Act, 1919 (c. 13). 

Qualification for election.|—Sce LocaL GOVERN- 
MENT. 


Sect. 7.—URBAN DISTRICT COUNCILS. 
SUB-SECT. 1.—ELECTION OF COUNCILLORS. 

Sce Ballot Act, 1872 (c. 33); Local Government 
Act, 1894 (c. 73), ss. 23, 48; Urban District 
Councillors Election Order, 1898; Municipal 
Corrupt Practices Act, 1884; Local Elections 
(Expenses) Act, 1919 (c. 13). 

1140. Ballot paper—Containing name of person 
not a candidate—Validity of election.|—At an 
election of urban district councillors the ballot 
papers, by a mistake of a clerk of the returning 
officer, contained the name of a candidate who had 
withdrawn. A petition having been presented to 
avoid the election of those candidates who had 
been elected by a majority of votes less than the 
number given to the candidate who had with- 
drawn :— Held: (1) the election of those candi- 
dates was void; (2) notwithstanding Ballot Act, 
1872 (c. 33), s. 11, which provided a penalty for a 
returning officer who was guilty of any wilful 
misfeasance or any wilful act or omission in 
contravention of the Act, the returning officer was 
rightly made a resp.; (3) the ct. had power, 
although in the circumstances such power ought 
not to be exercised, to make an order for the 
payment of costs against the returning officer by 
whose negligence an election was avoided.— 
WILSON v. INGHAM (1895), 64 I. J. Q. B. 775; 
59 J. P. 614; 43 W. R. 621; 11 TT. L. R. 452; 
sub. nom. WILSON v. INGHAM, KIRKLEATHAM CASE, 
72 L. T. 796; 15 Rh. 488, D.C. 


Annolation :—As to (2) Refd. Islington, Western Division 
Case (1901), 5 O'M. & H. 120. 


1141. The returning officer—Right to vote— 
Not in first instance—Casting vote only.]—e 
WHITLEY & MONKSEATON CASE, BRITTAIN v. 
RITcHie (1899), 43 Sol. Jo. 532, D. C. 

1142. ——_—- ——— Liability for improper voting — 
Penalties & damages.|—-BRITTAIN v. WHITEIIONN 
(1900), Times, Mar. 30. 

Qualification for election.|— See ]ocat, GOVERN- 


MENT. 


SuB-SECT. 2.—ELECTION OF CHAIRMAN. 


See Public Health Act, 1875 (c. 55), s. 199, 
Sched. I., rr. 1-8; Local Government Act, 1894 


(c. 73), ss. 48-59. 
1143. Inherent right of council to elect.]—- The 
members of an urban district council, in pursuance 


the civil commissioner as 
null & void, & if, by mistake, he has 
published the nomination of the 
candidate, he may revoke such publica- 
tion & declare the only other candidate 
who had been duly nominated to be 
duly elected for such district.— 
Roux v. BRITSTOWN CIVIL COMR. ; 
HITCHCOCK v. STEYTLER (1893), 10 


8, C. 24.—8. AF ~ it fr - 
b. Appeal.}—An app es fro 
a decision ae civil comr. under Act 
40 of 1889, 8. 71, to the supreme ct.— 
ERGER v. OOSTHUIZEN (1917), 


MALB 
©. P. 2. 1131.—8. AF. 


treated b 
1889, he is 
t the 


roceedings, 


yoter may be 
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Sect. 7.--Urban district councils : Sub-sect. 2. 
Sects. 8 & 9: Sub-sects. 1 & 2. Sect. 10.) 


of an order made under Local Government Act, 
1894 (c. 73), s. 23 (6), by the county council 
retired together on Apr. 15, 1910. New members 
of the council were elected on Apr. 4, 1910. 
Among the newly-elected councillors was one 
who had been on May 4, 1909, appointed chairman 
of the council composed of the retiring members. 
At the first meeting of the newly-clected members 
on Apr. 19, 1910, this member claimed to act as 
chairman until a new chairman was appointed, on 
the ground that by Public Health Act, 1875 (c. 55). 
Sched. I., r. 3, his appointment as chairman lasted 
for one year; &, acting as chairman, he gave a 
casting vote on the election of a new chairman to 
the council :—Held: (1) the former chairman had 
no right as such to act as chairman at the mecting 
of the newly-appointed councillors on Apr. 19, 
1910, for by the order of the county council the 
former members of the council, including their 
chairman, retired on Apr. 15, &, consequently, the 
new chairman was not validly appointed ; (2) the 
proper course for the newly-elected councillors to 
adopt was to appoint one of their number to act as 
chairman for the first business of the meeting, 
including the appointment of a chairman for tne 
year, & this might be done either in pursuance of 
the inherent right of a corpn. to appoint one of their 
number to act as chairman, or under & by virtue 
of Sched. I., r. 5, to the last-mentioned Act, on the 
ground that the chairman of the council was 
absent within the meaning of that rule.—R. v. 
ROWLANDS, Ea p. BEESLEY (OR BEASLEY), [1910] 
2K. B. 930; 80 L. J. K. B. 123; 103 L. T. 311; 
74 J. P. 453; 26 T. L. R. 658; 54 Sol. Jo. 750: 
8 1L. G. R. 923, D. C. 

Annotation :—As to (1) Distd. RN. v. Jackson, Ex p. Pick, 

{1913) 3 K. B. 436. 

1144. Chairman of retiring council—No right to 
act as chairman—-Pending election of new chair- 
man.|—HR. 7. RKOWLANDs, Ew p. BEESLEY (OR 
BEASLEY), No. 1143, ante. 


Sect. 8.— RURAL DISTRICT COUNCILS. 

See Vocal Government Act, 1894 (c. 73), ss. 20, 
i AS Rural District Councillors Election Order, 
1145. Nomination paper —Validity of—Signed 
before name of candidate filled in.]|——A nomination 
paper of a candidate for election as a rural district 
councillor is not invalid by reason of its having 
been signed by the proposer & seconder before 
the name of the candidate was filled in.—Cox v. 
DAVIEs, [1898] 2 Q. B. 202; 67 L. J. Q. B. 925; 

nom. CRICKHOWELL RURAI, DISTRICT CASE, 
Cox v. Davigs, 14 T. L. R. 427, D. C. 
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1146. ———- Forged —Municipal Corporations Act, 
1882 (c. 50), s. 74--Effect of Forgery Act, 1913 
(c. 27), 8. 20.|—Applt. was convicted of delivering 
a forged nomination paper to the returning officer 
of a then pending.rural district council election, & 
was sentenced to three months’ imprisonment 
with hard labour. The indictment on which 
appit. was charged was laid under Municipal 
Corporations Act, 1882 (c. 50), 8. 74, which made it 
a criminal offence to deliver to a town clerk a forged 
nomination paper for {he purpose of any municipal 
election. The material words in that sect. were 
repealed by Forgery Act, 1913 (c. 27), s. 20, 
Sched. Rural district councils were created by 
Local Government Act, 18914 (c. 73), of which 
sect. 48 (3) provided that sect. 74 of Municipal 
Jorporations Act, 1882 (c. 50), should apply to 
elections for such councils. The relevant pro- 
visions of the Act of 1894 & the Rural District 
Councillors Election Order, 1898, which was made 
under it, & provided for the adaptation of sect. 74 
of the Act of 1882 to rural district council elections, 
had not been repealed :—Held: Local Govern- 
ment Act, 1894, & the Rural District Councillors 
Election Order, 1898, did not operate to keep 
alive Municipal Corporations Act, 1882, s. 74, so 


| far as it related to rural district council elections, 


but they were themselves impliedly repealed by 
Forgery Act, 1913, so far as they adapted the 
provisions of sect. 71 of the Act of 1882 to rural 
district council elections.—R. v». TAYLOR (1924), 
93 lL. J. K. B. 912; 8&8 J. P. 152; 40 T. L. R. 
836; 69 Sol. Jo. 12; 22 1. G. R. 681 3; 18 Cr. App. 
Rep. 105, C. C. A. 

1147. Ballot paper—tIrregular marking—Jn- 
tention of voter clear.|—A ballot paper is not 
rendered void under Ballot Act, 1872 (c. 33), by 
reason of the voter placing his mark outside the 
ruled compartments on the paper, within which 
compartments it is intended that the voter’s mark 
shajl be placed, if the mark is in such a position 
opposite to the name of a candidate as to leave no 
doubt for whom the voter intended to vote.— 
PONTARDAWE RuRAL CouNcin Case, [1907] 2 
K. B. 313; 76 L. J. K. B. 702; 51 Sol. Jo. 484 ; 
sub nom. Re PONTARDAWE RURAL DISTRICT 
CouNCcIL CASE, Hopason v. Evans, 71 J. P. 371; 
23 T. L. R. 538; 5 Il. G. R. 1060, D.C. 

Qualifications for elections.] —- See 
GOVERNMENT. 


LocaL 


Sect. 9.—PARISH COUNCILS. 
SuB-SECT. 1.—ELECTION OF COUNCILLOKS. 
See Local Government Act, 1894 (c. 73), ss. 47, 
48, Sched. I., Part 1., r. 7; Parish Councillors 
Election Order, 1901; Parish Councillors (Tenure 
of Office) Act, 1899 (c. 10); Municipal Corpora- 








ss PART VII. SECT. 8. 


Cc. Nomination Pa er—Misnomer— 
Validity.-—-A candidate for election 
as rural district councillor described 
himself in his nomination paper as 
M. B. W., the name in which ho 
appeared in the register of voters, & 
which he always assumed, & signed 
in transactions requiring his signature 
His mother’s name was B., & he had 
added the initial ‘* B,”’ to the Christian 
name M., to distinguish him from others 
in the district named M. W. :—Held ; 
the name of the candidate was properly 
8 nm accordance with Election 
Order of 1899, Rule 4 (2), even assum- 
ing there was a misnoner, it was cured 
by Rule 32 of the said order.—R. v. 


d. Chairman — Must be elected.] — 


Local Government (Ireland) Act, 1898, 
8s. 25 (1) (0), renders compulsory the 
election of chairman to a rural district 
council.—R. v. Moriarty, [1915] 2 
A R. 375; 49 I. L. T; 221.—IR. 


8. Absence of— Hight of 
tice-chairman to act.}—The vice-chair- 
man of a rural district council in the 
absence of the chairman, took the chair 
at a iceting, & continued present & 
willing to preside. Notwithstanding 
that, the members clected another 
member to the chair. An election to 
& vacant seat on the rural district 
council was held, & the voting being 
equal the member elected to the chair 
gave a cast vote :—Held: as lo 
as the vice-chairman was present 
willing to occupy the chair & act 
legally he was entitled to remain in 





the chair & there was no power in the 
meeting while he was present to elect 
a chairman in his place. The election 
of the new member to the vacant 
seat was invalid.—Rh. v. BRENNAN 
(1916), 50 I. L. T. 68.—-IR. 


PART VII. SECT. 9, SUB-SECT. 1. 


f. Must be confirmed by seasions— 
Unless irreqular.j—Where a list of the 
parish officers clected at the parish 
mecting has been pre erly certified by 
the chairman & attested by the clerk, 
the sessions are bound to confirm the 
election unless some irregularity is 
shown in the election.—Ax p. ROBIN- 
RON (1873), 1 Pug. 321.—CAN. 


g- Place of meeting.)—- The  ses- 
sions of the county had, pursuant to 


Part VIJ.—MunIcIPAL AND OTHER ELECTIONS. 


tiuns Act, 1882 (c. 50), s. 87; Municipal Corrupt 
Practices Act, 1884, s. 25. 

1148. Method of election—New parish created 
from portion of old—Method prevailing in old 
parish.|— Where an Act of Parliament created one 
parish out of a portion of another, & directed that 
the election of officers in the new parish should 
follow the mode adopted in the old parish :— 
Held: this direction only applied to the mode of 
election then in practice in the old parish, & if that 
mode was long afterwards declared to be illegal, 
& another substituted for it, the new parish was 
not bound to adopt the substituted mode.—kR. v. 
Sr. JAMES, WESTMINSTER (CHURCHWARDENS) 
(1836), 5 Ad. & El. 391; 2 Har. & W. 253; 111 
E. R. 1213. 

1149. The poll—Granted on demand of un- 
authorised person—Subsequent powers of chair- 
man.]—R. v. MILES, La p. Cote, No. 1589, post. 

1150. How election questioned—-Not by manda- 
mus.|—R. v. Mites, Ex p. Coin, No. 1589, post. 

—— By petition.|—See Part IX., posi. 

Qualification for election.] —Sce Locan GOVERN- 
MENT. 


SUB-SECT, 2.—ELECTION OF CHAIRMAN. 

See Local Government Act, 1894 (c. 73). 8. 3 (8), 
Sched. I., Part II, r. 33; Hlections & Registration 
Act, 1915 (c. 76), s. 1 (1), (3). 

1151. Time for election—The annual meeting.] 
—By Local Government Act, 1894 (c. 73), 8.3 (1), 
it is provided that a parish council shall consist 
of a chairman & councillors; & by sect. 3 (8) that 
‘‘at the annual meeting the parish council shall 
elect, from their own body or from other persons 
qualified to be councillors of the parish, a chairman 
who shall . . . continue in office until his successor 
is appointed.” <A parish council elected a chair- 
man from its own body. At the next election 
of parish councillors the chairman was a candidate 
but was not elected. At the annual meeting of 
the new council he presided as chairman. A 
qualified person, who was not a councillor, was 
proposed for chairman of the new council. The 
chairman voted for him, &, the votes being equal, 
also gave a casting vote in his favour & declared 
him to be the duly elected chairman of the new 
council :—Held: the chairman of the old council 
continued in office, & was, therefore, a member of 
the new council, until his successor was appointed, 
& he was entitled to vote & to give a casting vote 
on the election of the new chairman & the election 
of the new chairman was valid.—R. v. JACKSON, 
Er p. Pick, (1913) 3 K. B. 436; 82 L. J. K. B. 
1215; 109 L. T. 175; 77 J. P. 443; 297. L. R. 
7353; 110. G. R. 1237, D.C. 

1152. Chairman of outgoing council—Right to 
preside at succeeding council—Until successor 
elected—Old chairman not a member of new 
re te v. JACKSON, fw p. Pick, No. 1151, 
ante. 


Sect. 10.—GUARDIANS OF THE POOR. 
See Local Government Act, 1894 (c. 73), ss. 20, 
24, 48; (Guardians (Outside London) Election 
Order, 1898. 


Act of Assembly, appointed a certain 
school-house in the parish of L. as 
the place of meeting for nomination 
of candidates for parish officers, but 
the poll-clerk had given a notice 
for the meeting to be held at the house 
of C. duo the same settlement. The 
eae craareni met at the place named 
n the notice & organised the mect- 


afterwards took 


mecti 
as tha 


bad.—Har  j. 
Pug. 389.—CAN. 


ing, & then adjourned to mect at 

the school-house, whore the clection 

place :—-Held: the h. 
foundation of the election being the 
for nomination of candidates, 
was not held at the place 
appointed by law, their clection was 
ROBINSON 
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1158. Mandamus to elect—Failure to elect— 
On appointed day.|—Where an Act of Parlia- 
ment gives to certain persons a special limited 
authority, & requires them to exercise it for a 
public purpose, the ct. in its discretion will order 
them to exercise it, although the time directed 
by the Act for its exercise may have passed. 
Accordingly, where an Act gave power to a corpn. 
to elect a number of persons from among the rate- 
payers to be guardians of the poor, & directed 
that election to take place at a given time, the 
corpn., who had allowed that given time to pass 
without proceeding to the election, were compelled 
by mandumus so to do, lest the intention of the 
legislature should be frustrated by the corpn. 
neglecting their duty.—R. v. NORWICH CORPN. 
(1830), 1 B. & Ad. 310; 8L.J.0.8. K. B. 359 ; 
109 E. R. 802. 

Annotations :—Refd. It. v. St. Mary, Newington Grdna. 

1851), 17 L. T. O. S. 163; Rochester Corpn. v. It. (1858), 

. B. & &. 1024; KR. v. Hanley Revising Barrister, It. v. 


Stoke-on-Trent Town Clerk, {[1912] 3 K. 1B. 518. Mentd. 
Bowdon v. Hall (1843), 4 Q. B. 840. 


1154. Method of voting— Ancient usage.|— 
By a local Act, the inhabitants of the parish of 
C. paying church & poor rates were empowered 
to elect guardians of the poor. In Vestrices Act, 
1818 (c. 69), which regulates the mode of voting 
in vestries, 18 a proviso, that that Act shall not 
affect the right or manner of voting in any vestry 
held by ancient usage or by special act: —Held: 
this proviso did not except the parish of C. from 
the operation of the above Act, & to bring a vestry 
within the exception it must have a peculiar 
constitution.—R. v. Sr. JAMES, CLERKENWELI. 
(CHURCHWARDENS) (1834), 1 Ad. & EL. 317; 3 
Nev. & M. K. B. 411; 2 Nev. & M. M. CU. 275; 3 
L. J. M. C. 99; 110 E. R. 1226. 

1155. Returning officer-— Assistants to —Power 
of Poor Law Commissioners to appoint./—Under 
Poor Law Amendment Act, 1834 (c. 76), ss. 15, 
46, the Poor Law Comrs. have no power to appoint 
assistants to the returning officer for the election 
of guardians, to be paid out of poor rates, nor to 
give the returning officer such power of appoint 
ment, & an order for the election of guardians, 
containing such a provision, is wholly void.— R. v. 
llunt (1840), 12 Ad. & El. 1380; 3 Per. & Dav. 
476; 9L. J. M. C. 86; 45. P. 462; 113 BK. R. 
760. 

Annotation :—Mentd. Rt. v. Robinson (1851), 17 Q. LB. 466. 

1156. ——— Barrister acting as—Special contract 
for remuneration -— Enforceability.|-— Huan v. 
KENSINGTON UNION CiVARDIANS (1841), 3 Q. B. 
935, n.; 114 BE. R. 767. 


Annotations :—Refd. Veitch v. Russell (1842), 3 Q. B 9283; 
Kennedy v. Broun (1863), 13 C. B. N. 8. 677. 


1157. Clerk to urban district council— 
When entitled to act.]|—The clerk to an urban district 
council is not entitled to act as deputy returning 
officer for the election of guardians for the parish 
unless the parish is coextensive with the urban 
district or with any ward or wards of such district, 
or unless the county council has given directions 
that the polls for the election of guardians & for 
the election of urban district councillors shall be 
taken together.—R. v. CARTER (1904), 68 J. P. 


466. 
Annotation :--Refd. Roberts v. Battersea Metropolitan 


Borough (1914), 110 1. ‘T. 566, 








PART VII. SECT. 10. 


Quo warranto—Does not lie in 
respect of election of quardians.}-——-Upon 
the discussion of a question relating 
to the election of poor law guardians : 
—Held; 6 & 7 Vict. c. 92, a 25, 
having provided a special tribunal for 


x76), 3 
enn the decision of such questions, the ct. 
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Sect. 10.—Guardians of the poor. Sects. 11, 12, 13, 
ei) 15, Part VIII. Sect. 1: Sub-sects. 1 


1158. ——— Casting vote given by deputy—No 
vote in ward for which acting.|—-At an election in a 
borough of guardians, a deputy returning officer, 
not having a vote for the ward in which he was 
acting, gave a casting vote to H., one of two 
candidates, H. & W., for whom the votes were 
equal, instead of determining the election by lot 
in accordance with Guardians (Outside London) 
Election Order, 1898, r. 22. The deputy returnin 
officer thought that the returning officer ha 
instructed him that he had a casting vote. The 
copy returning officer declared the result of the 
poll in accordance with r. 24 (1) of the said Order. 
Lhe returning officer, on discovering the mistake, 
urged H. & W. to treat the declaration of the poll 
as a nullity, & to draw lots for the seat, but H. 
refused to do this. The returning officer then 
published the result of the election in the various 
wards of the parish in accordance with the returns 
of the various deputy returning officers, & an- 
nounced H. as the successful candidate for the 
scat. The returning officer then asked H. to 
concur in creating a vacancy of his seat, but this 
also H. refused to do. W. issued an clection 
petition, & joined H., but did not join the returning 
officer, as aresp. Resp. did not give notice under 
Municipal Corporations Act, 1882 (c. 50), s. 97, 
& rr. 47, 65, of the general rules of an intention 
not to oppose the petition. At the hearing resp. 
did not oppose the petition, except as to costs :— 
Held: (1) resp. was not duly elected by a majority 
of lawful votes, & the election was void; (2) the 
returning officer could not be ordered to pay costs 
as he had not been joined as a party to the pro- 
ceedings ; (3) resp. must pay petitioner the costs 
of & occasioned by the petition, including the 
costs of the special case, from the time when he 
might have given notice under the said sect. & 
rules of an intention not to oppose the petition ; 
(4) petitioner must pay his own costs up to that 
date.—WatTTsS v. EMMING, Jie BIRMINGHAM 
GUARDIANS (1907), 71 J. P. 504; 51 Sol. Jo. 
674, D.C. 

1159. Acts of election—Proper days for— 
Intervention of dies non—Delivery of nomination 
paper.|—The Poor Law Comrs., by a general order 
directed to unions amongst which was the union 
including the parish of W., directed ‘‘ that when- 
ever the day appointed in this order, for the 
performance of any act relating to or connected 
with the election of guardians shall be a Sunday 
or Good Friday, such act shall be performed on 
the day next following, & each subsequent pro- 
ceeding shall be postponed one day:” & that 
every nomination for the office of guardian should 
be in writing, & should be sent, after Mar. 14, & 
before Mar. 26, to the clerk or person appointed 
to recelve nominations; & such clerk or person 
‘ shall, on the receipt thereof, mark thereon the 
date of its receipt, & also a number according to 
the order of its receipt ; provided that no nomina- 
tion sent before the 15th or after the said Mar. 26 


oe aioe Bench would not hry a 
rranto.— It. v. AUSTIN (1853), 
4 I.c. L. R. 441; 6 Ir. Jur. oR. 


k. The voting paper — Signed b 
procy—Omisaon of principal's name 
Validity.}—When a voting paper for 
the election of a poor law guardian 
was ed by a Dy duly authorised, 
but which paper did not contain on 
the face of it tho name of the person 
authorising tho proxy to vote :—weld: 


the votes given by such voting paper 
were properly rejected, the paper not 
being in conformity with t 

of the poor law comrs. as to the elec- 
tion of he hervineara v. AUSTIN (1853), 
3 I. Cc. ro HK. 441 > 6 Ir. Jur. 2.—IR. 


1. Number of polling stations.) —- 
Where an olection for guardians takes 
p in an urban district clectoral 

ivision only one polling station shall, 
in the absence of a direction from the 


ELECTIONS. 


shall be valid: ’’ & that, if the number of persons 
nominated should not exceed the number to be 
elected, the clerk should certify such persons as 
elected ; otherwise the election to take place from 
those nominated. The parish W. was to elect 
three guardians. Three persons were duly nomi- 
nated. Mar. 26 fell on a Sunday; &, on that 
day, a paper nominating a fourth person, M., was 
delivered to the clerk of the union. The clerk, 
considering this last nomination a nullity, certified 
the other three as elected guardians. Complaint 
being made to the Poor Law Board, they, under 
Poor Law Amendment Act, 1842 (c. 57), 8. 8, 
inquired into the case, & by an order declared the 
election of the three void. Motion being, within 
the time limited in that sect., made for a cerliorart 
to remove the last mentioned order :—Held: 
(1) the legality of the order might, on such motion, 
be inquired into as to matters shown by affidavit, 
though not apparent on the face of the order ; 
(2) the order was right, the nomination of M. 
being valid.—Re WESTBURY-UPON-SEVERN UNION 
(1854), 4 E. & B. 314; 119 BE. R. 121; sub nom. 
R. v. Poor Law Comrs., 24 L. T. O. S. 156; 1 
Jur. N.S. 251; 3W.R. 74; 18 J.P. Jo. 758. 

1160. Quo warranto—Lies in respect of office of 
guardian of poor.|—Quo warranto lies for the office 
of guardian of the poor elected under Poor Law 
Amendment Act, 1834 (c. 76), s. 38.—R. v. 
HamMpToN (1865), 6 B. & 8S. 923; 13 L. T. 431; 30 
J. P. 244; 12 Jur. N.S. 683; 15 W. BR. 43; 122 
EK. R. 1434. 


Annotations :—Extd. R. v. Dix ety 30 J. P. Jo. 390. 
Refd. k. v. Speyer, lt. v. Cassel, [1916] 1 K. B. 595. 


1161. The poll—Personation of dead person— 
Whether offence of personation committed.|— 
By Poor Law Amendment Act, 1851 (c. 105), s. 3, 
if any person, pending, or after the election of any 
guardian shall wilfully, fraudulently, & with intent 
to affect the result of the election . .. personate 
any person entitled to vote at such election, he 
shall be liable on conviction by two justices to 
three months’ imprisonment :—Held: the sect. 
made no provision against the offence of person- 
ating a voter who was dead at the time of the 
election, as the offender could not be convicted of 
personating any one “ entitled to vote’’ at the 
election.— WHITELEY v. CHAPPELL (1868), L. R. 4 
Q. B. 147; 9B. & 8.1019; 38L. J.M.C.51; 19 
L. T. 355; 83 J. P. 244; 17 W. R. 175; 11 Cox, 
C. C. 307. 

1162. ———- Common law right to.J|—R. v. 
CLIFTON (1871), 35 J. P. Jo. 374. 

1163. The voting paper—Right to inspect— 
By unsuccessful candidate—Mandamus to compel 
inspection.]—R. v. BASINGSTOKE UNION GUARDIANS 
(1851), 15 J. P. Jo. 67. 

Qualification for election.|—See Poor Law 

Metropolitan guardians of poor.]—See Guardians 
(London) Election Order, 1898. 


Sect 11.—METROPOLITAN ELECTIONS. 
See METROPOLIS. 


council, be provided for each 500 
local govt. electors, enourn the poll 
for a county council clection for the 
county electoral division in which 
such district electoral division is 
situate is taken at the samo time. In 
a rural clectoral division, where the 
voters are scattered & sparse, the 
returning officer may use his discretion 
as to the number of polling stations.— 
Re ENNISKILLEN RBAN DISTRIOT 
(1900), 34 I. L. J 126.—IR. 


e orders 
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Sect. 12.—VESTRIES. 
Sce ECCLESIASTICAL LAw, Vol. XIX., pp. 275 
et seq.; LOCAL GOVERNMENT. 


Sect. 13.—CHURCH WARDENS. 
Sce ECCLESIASTICAL LAW, Vol. XIX., pp. 280, 
281, Nos. 669-691. 


Sect. 14.— UNIVERSITY ELECTIONS OTHER 
THAN PARLIAMENTARY. 

Collegiate elections—Appointment of fellows, 
etc.|—See CHARITIES, Vol. VIII., pp. 366, 386, 
388, 390, Nos. 1705-1710, 2020, 2021, 2024, 2062, 
2101, 2103, 2104. 


Secr. 15.—ELECTIONS BY TAKING A POLL. 

1164. What fs a poll.|—A poll must primd facie 
mean a poll of all entitled to vote, 7.c. those who 
are or may be present during the poll (LORD 
DENMAN, ©.J.).—R. uv. SOUTHAMPTON WATER- 
Works Comrs. (1845), 5 L. T. O. S. 216; 3; 9 J. P. 
Jo. 387. 

1165. How taken.]——(1) Where a _ statute 
directs an election by poll :—Semble : the poll may 
be taken from the holding up of the electors’ hands. 

(2) If the tellers appointed to take the numbers 
differ, & a poll is demanded & refused, the ct. will 
grant a mandamus to enter adjournment of the 
election meeting, & to proceed to complete the 
i ie v. ST. LUKE’s (1833), 2 Nev. & M. K. B. 

1166. Demand for poll—Refusal to grant— 
Mandamus to complete election.|—R. v. St. LuKi’s, 
No. 1165, ante. 


Part VIIl.—Authorised 


Sect. 1.—PARLIAMENTARY ELECTIONS. 
SubB-secT. 1.—TREATING AND UNDUE INFLUENCE. 

See Corrupt Practices Act, 1883, s. 22. 

1169. Bribery — No relief against.) — PoNTE- 
FRACT CASE, SHAW v. RECKITT (1893), 4 O'M. & H. 
200; Day, 76. 

Annotations :—Mentd. Tower Hamlets, St. George’s Division 


Case (1895), 5 O'M. & H. 89; Oxford (Borough) Caso, Hall 
& Morrell v. Gray (1924), 7 O'M. & H. 49. 


1170. Prevention of acts—-Necessity for.| — 
ROCHESTER OASE, BARRY & VARRALL v. DAVIES, 
Be Pa ante. 

1 





; ——— Although act allowed to be 
trivial.|—SOUTHAMPTON CASE, AUSTIN & ROWLAND 
v. CHAMBERLAYNE & SIMEON, No. 777, ante. 


SUB-SECT. 2.—ILLEGAL PRACTICES, PAYMENTS, 
EMPLOYMENT, AND HIRING. 
See Corrupt Practices Act, 1883, s. 23. 
1172. Acts committed inadvertently — What 
amounts to inadvertence.|—-STEPNEY CaAsE, RUSH- 
MERE v. ISAACSON, No. 802, ante. 


——— Time for—After declaration of show 
of hands.|—-Where waywardens were elected for 
several townships in a parish, each waywarden 
for a separate township being by a show of hands 
decl duly elected :—Held: it was too late to 
demand a poll for the earlier townships at the end 
of the whole of the elections, for each election was a 
separate district election.—R. v. THomas (1883), 
11 Q. B. D. 282; sub nom. BR. v. St. Asapu 
(VicAn), 52 L. J. Q. B. 671; 47 J. P. 792, D. C. 

1168. ——— Granted but subsequently cancelled 
—Cancellation arising through mistake —Previous 
election by show of hands invalid.|—At a vestry 
meeting for the election of a waywarden, according 
to Highway Act, 1862 (c. 61), 8. 10, A. & B, were 
duly proposed & seconded as candidates for 
election. A vote of those present at the mceting 
was then taken, when A. had a majority of votes, 
& a poll was demanded on benalf of B. It was 
then observed that no account had been taken 
of the plurality of votes, & a second vote was 
accordingly taken, when B. had a majority. A 
poll was demanded on behalf of A., & fixed for a 
later day. On the day appointed for the poll the 
vestry was closed, in consequence of a notice 
having been affixed to the vestry door, without the 
authority of B., that he declined to stand as way- 
warden, & no poll was taken. 8B. then received a 
certificate of his having been duly elected way- 
warden, signed by the chairman of the mecting at 
which the votes were taken, according to Highway 
Act, 1864 (c. 101), s. 19, & proceeded to take his 
seat at the highway board :—Held: there had 
been no valid election, since it appeared that the 
ratepayers had not wilfully abstained from voting, 
but were misled by the notice.—It. v. Coorer 
(1870), L. R. 5 Q. B. 457; 389 L. J. Q. B. 2733 35 
J.P. 37. 

Sce, also, Part VI.. Sect. 10, Part VII., Sect. 5, 
sub-sect. 1, G., arte. 


Excuses and Exceptions. 





1173. —— -| —WALSALL CASE, ILATELEY, 
Moss & MASON v. JAMES, No. 307, ante. 

1174. .]|— SOUTHAMPTON UASE, AUSTIN 
& KOWLAND v. CHAMBERLAYNE & SIMEON, No. 777, 


ante. 
-|—(1) Inadvertence is a word 








1175. 
which is capable of several interpretations, & 
which has been interpreted in various ways, not 
always, I think, consistent with each other. It 
may mean mere thoughtlessness, it may mean 
what is equivalent to a mere mistake, but in this 
case it was also an ignorance of the law.... 
Persons might be fairly described as acting in- 
advertently because they did not know the law... 
Inadvertence does not cover a case where in the 
immediate duty which he is performing he ought 
to have a fyll knowledge of the law (RIDLEY, J.). 

(2) Although petitioner fails in getting costs in 
the cases which resp. has failed to prove, still 
resp. cannot be given the costs of those relating 
to votes he has failed to strike off, nor of those 
relating to votes which petitioner has succeeded 
in striking off. There is but one issue in the case, 
& that is who succeeded & who did not; who was 








PART VIII. SECT. 1, SUB-SECT. 2. able cause the ct. may considor the candidate may, if there is no intent 


1 — freei them from the 

yor learnt dataea tee 2 Moos Jaw, (1922) induce others to procure his return, 

.R. 328; 69D. L. R. 211.— pay men tuo act as canvassers, to dis- 
r 


m. Acts committed 
Where the fault jot, parties found oo uences.— Re 
guilty of corrup egal practices ° 
arises through inadvertence, ancidental CAN. 


thereby to influence voters or tu 


ute cards & placards, & to porform 


aniscalculation, or other similar reagon- n. Acts committed bond fide.j)~—A similar servicos in connection with 
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Sect. 1.—Parliamentary elections: Sub-secis. 2, 3, 
4,5 &6. Sect. 2: Sub-sects. 1 & 2.) 


properly elected & who was not? We cannot 

divide the issues in this case any more than they 

could be divided in a case in which an account 
was ordered. . .. The Public Prosecutor’s costs 

cannot be granted against petitioner (RIDLEY, J.). 
There being no similar case in litigation, nothing 

like a scrutiny petition trial, it being a thing which 

stands entirely by itself, it is impossible to apply 
what may be called the ordinary rules in nisi 
prius litigation (BUCKNILL, J.).—-WksT BROMWICH 

Case, HAZEL v. LEWISHAM (VISCOUNT), FELLOWES’, 

LELLOW’s & KENDRICK’S CasEs (1911), 6 O'M. & 

H. 256, 289. 

Annotation :—As to (1) Consd. Nichol v. Fearby, Nichol v. 
Robinson, (1923] 1 K. B. 480. 

1176. Acts committed bona fide — Personal 
character of election—-As evidence of bona fides. |— 
STEPNEY CASE, RUSHMERE v. ISAAUSON, No. 802, 
ante. 

1177. Expenses over maximum amount.]— 
Ex p. AYRTON (1885), 2 T. L. R. 214. 

1178. Names & addresses of clerks & messengers 
omitted.|—-NorwicH CAsE, BIRKBECK v. BULLARD, 
No. 671, ante. 

1179. Receipt of honorarium by sub-agent— 
After election.|— Re Essex, SouTiH-WESTERN 
DIVISION CASE, No. 330. anie. 

1180. Election address printed on back of photo- 
graph—-Photograph only bearing printer’s impress— 
Triviality of act.|—CUMBERLAND, COCKERMOUTH 
DIvision CASE, ARMSTRONG, BROOKSBANK, BROWN, 
BEcK, COOPER & HENDERSON v. RANDLES (1901), 
5 O'M. & H. 155. 

Annotations :—Refd. Oxford (Borough) Case, Hall & Morrell 
v. Gray (1924), 7 O'M. & H. 49. Mentd. Hartlepools Case 
(1910), 6 OM. & H. 1. 

1181. Payment by parliamentary candidate— 
Before agent appointed.|—He WORCESTER CITy 
CASE, Ex p. WILLIAMSON (1906), 51 Sol. Jo. 14. 

1182. Payments by other than election agent— 
Payments otherwise regular.|--Although pay- 
ments were illegal, because made by a person who 
was not the election agent of the candidate, they 
were payments which could properly have been 
inade by an agent, & having been made honestly, 
bond fide, & openly, & in ignorance of the 
consequences, appct. was entitled to relief.—He 
WORCESTER (BOROUGH) CASE, Ex p. CALDICOTE 
(1907), 51 Sol. Jo. 593. 

1188. Payment for streamers.|—-Under Cor- 
rupt Practices Act, 1883, s. 23, the ct., in view 
of all the circumstances, granted relief from 
the consequences of an illegal payment for 


ELECTIONS. 


streamers used for the purpose of promoting the 
election of a candidate for, Parliament. 

Looking at the whole of the facts—the fact that 
the election had been conducted on perfectly 
proper & fair lines; the fact that all concerned 
had acted in perfectly good faith; the fact that 
very few of these banners were made; & the fact 
that as soon as attention was drawn to them they 
were taken down—he came to the conclusion that 
this was a case in which relief might be granted 
‘icon J.).— Ha p. CAINE (1922), 39 T. L. R. 


Annotation :—Refd. Nichol v. Fearby, Nichol v. Robinson, 
{1923] 1 K. B. 480. 


1184. Effect of relief—Prevents avoidance of 
election.) NORTHUMBERLAND, HEXHAM DIVISION 
oe UDSPETH & LYAL v. CLAYTON, No. 704, 
anc. 


SUB-SECT. 3.—PAYMENT OF EXPENSES. 
See Corrupt Practices Act, 1883, s. 29 (6). 
1185. Failure to pay—Within prescribed time.| 
-Ex p. PoLson (1923), 39 T. L. R. 231. 


Sup-sEecT. 4.—PAYMENT OF DISPUTED C'LAIMs. 
See Corrupt Practices Act, 1883, s. 29 (9), (10). 
1186. Application for leave to pay—Notice of— 

To whom given.]—Notice of an application, by a 
candidate at a parliamentary clection, for leave 
to pay disputed claims after the expiration of the 
period allowed for that purpose, should be given 
to the other candidates, the returning officer, & 
to the constituency by advertisement.—Re SALOP 
SOUTHERN OR LUDLOW DIVISION CASE (1886), 54 
L. T. 129; sub nom. Re SOUTH SHROPSHIRE CASE. 
34 W. R. 352; 2 7T. L. R. 347. 

1187. Preparation of canvassing books-—By 
person not ultimately selected as agent—Amount 
settled by arbitration.|—/?c PARLIAMENTARY 
ELECTION (1887), 4 T. L. R. 38, D. C. 


SUB-SECT. 5.—RETURN AND DECLARATION OF 
I XPENSES. 

See Corrupt Practices Act, 1883, s. 34. 

1188. Insufficient return—-No suspicions aroused 
by return.]—- YORK (County) East  RIpINa, 
BucCKROSE DIVISION CASE, SYKES v. MCARTHUR 
(1886), 4 OM. & H. 110. 


Annotation :—Mentd. Cooper v. 
(1908), 24 T. L. I. 242. 


Ogden, Oldbam Caso 


—— 





the election.—Re Kast TORONTO ELEC- 
TION, RENNICK t. CAMERON (1871), 
H. EK. me 70.—CAN. 

o. Payment for services —~ Services 
not rendered.|}—Where moncy was paid 
to voters for services agreed to be 
rendered, but such services wero not 
rondered owing to the misconduct of 
the voters :—J/eld : such payment was 
not bribery.—He Wrst TORONTO ELEC- 
TION, ARMSTRONG Uv. CROOKS (1871), 
H. K. Cc. 97.—CAN. 

p= Fair & reasonable amount 

aid.}—Where the amounts paid for 
hiring teams were fair & roasonable :— 
Held: such hiring was not bribery. 
—Re NoRTH VICTORIA ELECTION, 
CAMERON tv. MACLENNAN (1874), H. E.C, 
612.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5. 

q. False return—Made knowingly— 
Ry officer of court—-No conviction for 
perjury.j—Theo ct. will not, upon an 
application for an authorised excuse 
under Currupt W& Illegal Practices 


Prevention Act, 1883, s. 34, for non- 
coinpliance with provisions as_ to 
roturn & doclaration respecting election 
cxpensesy, convict an officer of the ct. 
of wilful & corrupt perjury in know- 
ingly making a return.— Re 
WANKLYN (1911), 45 1. L. T. 237.—IR. 


r. -—— JAladc inadvrertently.J—In a 
petition by a member of Parliament, 
who had acted as his own election 
agent, for an authoriscd excuse for 
failure tu enclose certain vouchers 
with the return of his expenses, & to 
insert in tho declaration the amount 
of his expenses in the clection :—Held ;s 
the failure was due to inadvertence, 
& not to want of good faith, & the 
excuse should be allowed.—CLARK 1. 
SUTHERLAND (1897), 24 It. (Ct. of Sess.) 
821; 34 Sa Le. RR. 555; 48. L. T. 
363.—SCOT, 

8. -———,] — An unsuccessful 
candidate for Parliament & his clectiou 
agent presented a petition to the ct., 
under Corrupt & JIegul Practices 





Prevention Act, 1883, s. 31, for an 
order allowing ‘‘ an authorised excuse 
for their failure to make the return & 
declarations relating to the oxpensos 
of the election in the form required 
by sect. 33 of the Act. The failure 
was duc to ignorance, the candidate 
be a miners’ agent who had never 
previously stood for Varliament, & 
the election agent ra & check- 
weighman at a coal pit who had beon 
appointed owing to the impossibility 
of obtaining the services of a solr. 
The election accounts were, in fact, in 
order & properly vouched, & petitioners, 
on becoming aware of their error, 
endeavoured to have it rectified :-— 
Held; tho failuro was due to in- 
advertence & not to want of good 
faith; the prayer of the petition should 
be granted conditionally upon the 
accounts & declarations being lodged 
in the statutory form.—Siantm & 
SLOAN 0 MACKENZIK, [1919] S.C. 
516, SCOT. 


t.-——— -——-.]—Munro & M‘MuL- 


Part VIIT.—AvutTrHorisen Excuses ann BxcEptrions. 


1189. False return—Falsity in every particular— 
No relief granted.|—Westr Liam, NortH DIVISION 
CASE (1911), 6 O'M. & H. 392. 

Annotation :—Folld. Northumberland, Berwick-upon-Tweod 

Division Case (1923), 7 O'M. & H. 1. 

1190. --—— Made knowingly—Court no power to 
relieve.| —- NORTHUMBERLAND, BERWICK-UPON- 
TWEED DrIviston CASE (1923), 7 O’M. & Il. 1. 
Annotation :—Apld. Oxford (Borough) Case (1924), 7 O'M. & 

H. 49. 


1191. Failure to transmit return— Within pre- 
scribed time.] - Ax ». PoLsSoNn (1923), 39 T. I. R. 
231. 


SUB-SECT. 6.—THE APPLICATION FOR RELIEF. 


1192. Notice of intention to apply—Sufficiency 
of statement in court—Written notice.|—-WALSALL 
CASE (1892), as reported in Day, 76. 

Annotations :—Mentd. Clare, Eastern Division Case (1892), 
40'M. & H. 160; Stepney Case (1892), 4 O’M. & H. 178; 
Pontefract Case (1893), 4 O’M. & H. 200; Stafford 
(County) Lichtield Division Case (1895), 5 O'M. & H. 27; 
Tower Hamlets, St. George's Division Case (1895), 5 
O'M. & H. $9; Lancaster (County), Lancaster Division 
Case (1896), 5 O'M. & H. 39: Great Yarmouth Case 
(1906), 5 O'M. & H. 176; Cheltenham Case (1911), 6 
O'M. & H. 194; Cork, Eastern Division Case (1911), 6 
O'M. & H. 318; He p. Camino (1922), 39 T. L. KR. 100; 
Nichol v. Fearby, Nichol rv. Robinson, [1923] 1 K. 1. 480. 
1193. — - What must be stated in.]|—DorsErT- 

SHIRE KASTERN JDIVISION CASE, LAMBERT & 

Bonp v. GuEST (1910), 6 O'M. & FH. 22. 

etnnotation :— Mentd. Oxford (Borough) Cane (1924), 7 
O'°M. & H. 49. 

1194. When granted—After withdrawal of pe- 
tition.| —LICHFIELD CASE (1892), as reported in 
Day, 76. 

Annotations:  Mentd. Lancaster (County), Lancaster 
Division Case (1896), 5 O'M. & H. 389; Gieat Yarmouth 
Case (1906), 5 O'M. & H. 176; Hartlepools Case (1910), 6 
O’M. & H. 1; Louth North Divimion Case (1910), 6 
O'M. & H. 108. 
1195. Necessity for—Report of election com- 

missioners— Exonerating candidate from guilt.|— 

Re WorcEstER City CASE, Er op. WILLIAMSON 

(1906), 51 Sol. Jo. Tf. 


Sect. 2.—MUNICIPAL ELECTIONS. 
Sun-SsEcT. ].—TREATING AND UNDUE INFLUENCE. 
i. Municipal Corrupt Practices Act, 1884, 
s. 19. 
1196. Knowledge of candidate —As to com- 
mission of act—Matertal to relief.|.—Hir ». Exiiry 
(1898), G2 J. P. To. 281, D.C. 





SuB-SECT. 2.—ILLEGAL PRAcTICESs, PAYMENTS, 
EMPLOYMENT, AND IIIRING. 
1197. Condition material to relief—TIllegal prac- 
tice not affecting result of election.|—/?e Drorrwich 





LEN ©. MACKINTOSH, [1920] S. C. 
218.—SCOT. 
a. Failure to transmit return — 


Within prescribed time—Owing to 
ignorance of agent—Candidate relying 
on open. }--An unsuccessful candidate 
for Parliament & his election agent 
failed to lodge within the prescribed 
time, the return & declaration of 
expenses required by Corrupt & 
Illegal Practices Prevention Act, 1883, 
s. 33. The candidate’s failure to 
lodge his declaration was due to the 
fact that he had gone on holiday 
immediately after the eloction relying 
upon his agent to keep him right in 
the matter, & the agent had omitted 
to send him one of the necessary 
documents tosignintime. The agent’s 
failure to lodge his return & declaration 


J.-—- VOL. xX. 


tion. 


tions being lod 


but would be re 


was due to a mistaken belief on his 
part, that although completed, they 
could not be lodged unless accom- 
panied with the candidate’s declara- 
The candidate was himself a 
sulr., the agent had no professional 
qualification, but had acted as agent 
in a recent bye-election & in a general 
election, & had been selected to act 
as agent in the constituency in question 
by a former prospective candidate. 
In a petition under sect. 34 of the Act 
for authorised excuses :—Held : 
ditionally upon the accounts & declara- 

god in statutory form, 
an cxcuse would be allowed in the 
candidate’s case because 
might be attributed to inadvertence, 


cast.—Re PoLe & SCAULON, 
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ELECTIVE AupITonrs’ CASE, Ex p. TOLLEY, Ex p. 
SLATER, No. 1130, ante. 

1198. Acts committed inadvertently — What 
amounts to inadvertence.|—(1) Relief to persons 
guilty of the offences mentioned in Municipal 
Corrupt Practices Act, 1884, ss. 13, 14, 16, will be 
granted where the offences are committed through 
‘inadvertence ... or pome other reasonable 
cause of a like nature.’ ‘ Inadvertence’’ means 
negligence or carelessness where the circumstances 
show an absence of bad ~~ 

(2) Notice of intended application for such 
relief should be given (a) to the opposing candidate 
or candidates ; (b) to the returning officer; & (c) 
should be posted about the borough or district, & 
advertisements should be inserted in the news- 
papers circulating in the district. No notice need 
be given to the A.-(G. by sect. 14. 

(3) By sect. 14 the ct. have no power to grant 
relief to a printer who has been guilty of an offence 
relating to a “‘ bill, placard, or poster.’’—He COUNTY 
CounciIn ELEcTIONA, Hr p. LENANTON, Ea ». 
PIERCE (1889), 53 J. P. 263; 5 T. L. R. 1738, D.C. 
ann oation :—As to (1) Refd. Ex p. Caine (1922), 39 7. L. R. 


1199. ---— No attempt to understand the 
law.|—(1) The effect of Local Government Act, 
1888 (c. 41), 5. 75, is to incorporate into that Act 
Municipal Corrupt Practices Act, 1884, ss. 13, 





| 17, 20. 


(2) An appeal lies to the Ct. of Appeal against 
the refusal of a div. ct. to make an order, under 
Municipal Corrupt Practices Act, 1884, s. 20, 
exempting a candidate at an election of count 
councillors from penalties incurred by him through 
inadvertence, under sect. 17, by reason of practices 
which are declared to be illegal by sect. 1%, such a 
matter not being a criminal matter within the 
meaning of Jud. Act, 1873 (c. 66), 5. 47. On the 
occasion of the first election of county councillors 
under Local Government Act, 1888& (c. 41), a 
candidate inadvertently incurred a penalty for an 
illegal practice, & a div. ct. refused to grant him 
relief, on the ground that ignorance of the pro- 
visions of the Act was no excuse for a breach of 
them :—Held: having regard to the difficulty 
of construing sect. 75 of the last-mentioned Act, 
& to the fact that another div. ct. had granted 
relief to other candidates under precisely similar 
circumstances, the exercise of the discretion by the 
Div. Ct. might, with their assent on being informed 
of the decisions of the other ct., be overruled, & 
the relicf granted. 

(3) Bond fide inadvertence by itself may not 
be sufficient to exempt a candidate at municipal 
or county council elections from penalties when 
no pains have been proved to have been taken to 
understand the Jaw in reference to such elections ; 
but consideration should be given to candidates 
upon a novel occasion, where the acts in reference 


S. C. 98.—SCOT. 

b. —— Owing to illness.)— 
Appct., the defeated candidate in an 
election, had failed to transmit a 
return of clection expenses to the 
rpiliiga | ofticer within the prescribed 
time. e stated that his failure was 
owing to an injury to his head from 
a fall from a horse. This was 
supported by medical evidence :— 
THield: appct.’s illness should’ be 
allowed as an ecxcuse.—KEr p. FREK- 





con- 


PART VIII. SECT. 2, SUB-SECT. 2. 


c. Acts committed inadvertently — 
Itccusable ignorance of law.)}—The 
comr., on the trial of a municipal 
election petition, having beld that the 


I, 


his failuro 


in the agent’s 
(1921) 
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Sect. 2.—Municipal elections: Sub-sects. 2, 3, 4 


to the conduct of such elections are complicated & 
capable of misleading laymen.—Hz p. WALKER 
(1889), 22 Q. B. D. 384; 53 J. P. 260; sub nom. 
Re YORKSHIRE CoUNTY COUNCIL, Ha p. WALKER, 
58 L. J. Q. B. 190; 60 L. T. 581; 5T. L. R. 217; 
sub nom. Re WALKER, 37 W. R. 293, C. A. 

— : . Thomas (1889), 60 
Annotations :~ gtd Walon» Donton, (19211 3c, B, 103, 

As to (3) Refd. Re Droitwich Elective Auditors, Hx p. 

Tolley, Hz p, Slater (1907), 71 J. P. 236. 

1200. Candidate misled — By text 
book on land.|—Re County COUNCILLORS’ ELEo- 
TIONS, BIRLEY’S CASE (1889), 5 T. L. R. 220, D. C. 
Annotation :—Mentd. Nichol v. Fearby, Nichol v. Robinson, 

(1923) 1 K. B. 480. 

1201. ——_ ——_— ——— By persons of experience. 
—Re County COUNCILS’ ELECTIONS, LAYTON & 
WoopBRIDGe’s CasE (1889), 5 T. L. R. 198, D. C. 

1202. —— §——- —- _ ——.]—He ScHoon 
BoaRD ELECTION, Ex p. MONTEFIORE (1888), 5 
T. L. R. 78, D.C. _ as 

i— . , on Division, Kesteven, 
ma reo ag on atekinaee A888), 5T. L. R. 136. 

1203. Absence of pprinter’s impress.|—By 
Municipal Corrupt Practices Act, 1884, s. 14, it is 
made an illegal practice to print, publish, or post, 
or cause to be printed, published, or posted, any 
bill, placard, or poster, which fails to bear upon 
its face the name & address of the publisher. By 
sect. 20, where it is shown to the ct. that any act 
or omission, which would, by reason of being in 
contravention of any of the provisions of the Act, 
be but for the sect. an illegal practice, arose from 
inadvertence, & not from any want of good faith, 
the ct. may on application make an order allowing 
such act or omission to be an exception from the 
provisions of the Act, which would otherwise 
make the same an illegal practice. Four persons 
stood as candidates for election at the municipal 
election in the borough of Huntingdon, held on 
Nov. 1, 1884. These persons employed a printer 
to print their bills & posters. <A fortnight before 
the election C., one of the candidates, went to the 
printer, G., & particularly drew his attention to 
sect. 14 of the above Act. G. in his turn gave 
instructions to his workmen in accordance with 
the instructions received by him from C. On 
Oct. 28, G. printed, published, & posted certain 
posters on behalf of the four candidates, appcts., 
which did not bear his name & address. When 
the omission was discovered he took steps to 
rectify it. A prosecution under the -Act was 
commenced against C. & his colleagues, & G., the 
printer of the posters, but by consent the hearing 
of the summons before the magistrates was ad- 
journed until an application was made to the ct. 
for an order excusing appcts. from the conse- 
quences of the omission. Appcts. made their 
application under sect. 20, & filed affidavits to the 
effect that the issuing of the posters without the 
printer’s name & address being on them was due 
to inadvertence, & not to the want of good faith :— 
Held: under the circumstances, appcts. were 
entitled to an order excusing them from the 
consequences of the omission under sect. 20.— 
Re HUNTINGDON (BOROUGH) MUNICIPAL ELECTION, 
Ea B: CLARK (1885), 52 L T. 260; 17. L. R. 248, 
D. 


1204. 


loyment & payment, by the agent 
Of reaps, of Soitaln persons to assist of such acts :— 
in counting the votes was an Illegal the acts 
employment & illegal practice, an 
application was m for an order 











.j—Re County COUNCILLORS’ ELEC- 


arose 


exempt resp. from the consequences 
er Held: inasmuch 


from an excusable 
ignorance of the law, & not from any CasE 
want of good faith, resp. was entitled 


ELECTIONS. 


pon VICKERMAN’S CASE (1889), 5 T. L. R. 220, 


Annotation :—Mentd. Nichol v. Fearby, Nichol v. Robinson, 
[1923] 1 K. B. 480. 


1205. ——.]—Re HartsHam Drvision ‘or 
NORFOLK ELECTION oF CoUNTY COUNCILLORS, 
Ez p. Ives (1888), 6 T. L. R. 136, D. C. 

1206. ———.]—-Re County COUNCILLORS’ ELEc- 
ta a (EARL) CASE (1889), 5 T. L. RB. 


Annotation :—Mentd. Nichol v. Fearby, Nichol v. Robinson, 
{1923] 1 K. B. 480. 
without 


1207. ———-_ Address name.| — Re 
CouUNTY COUNCILLORS’ ELECTIONS, ByRcH’s CASE 
(1889), 5 T. L. R. 195, D. C. 

1208. ——— Circular containing libellous or 
scurrilous matter.|—Re Counry COUNCILLORS’ 
ELECTIONS, DE WETTE#’sS CASE (1889), 5 T. L. R. 
173, D. C. 

Annotation :—Refd. Hc p. Caine (1922), 39 T. L. R. 100. 

1209. |}—Re CouNTY COUNCILLORS’ 
ELECTIONS, FENWICK’S OASE (1889), 5 T. L. R. 
220, D. C. 

Annotation Mente. Nichol v. Fearby, Nichol v. Robinson, 


[1923] 1 K. B. 
Candidate’s knowledge of illegality.] 








1210. 
—HRe PEMBROKE Country COUNCIL CASE (1889), 
5 T. L. R. 272, D.C. 











1211. .|\—Eax p. SmirH & Warp (1898), 42 
Sol. Jo. 254, D. C. 
1212. Court unable to relieve printer.]|— 


Re County CoUNCIL ELEcTIONS, Ex p. LENANTON, 
Ke p. PIERCE, No. 1198, ante. 

———.]— See, also, Part VI., Sect. 9, sub-sect. 2, 
B. (f), Part VII., Sect. 5, sub-sect. 1, F. (b), 
Sect. 6, sub-sect. 1, ante. 

1213. Meeting held in licensed premises.]/— 
The ct. exempted the candidate at a school board 
election for having held a mecting at a club where 
liquors were sold to the members.—Re Harr 
(1885), 2 T. L. R. 24, D. C. 

1214. ———.]—Re BENNINGTON DIVISION, 
KESTEVEN, LINCOLNSHIRE CASE, Ex p. HUTCHIN- 
SON (1888), 5 T. L. R. 136, D. C. 

1215. ——.]—-Re ScuHoot Boarp ELeEctTion, 
Ez p. MONTEFIORE (1888), 5 T. L. R. 78, D. C. 
Annotation :—Refd. Re Bonnington Division, Kesteven, 

Lincolnshire Caso, Ez p. Hutchinson (1888), 5 T.L. R. 136. 


.|—Hx p. Huanss (1900), 45 Sol. Jo. 





79, D.C. 

1217. Illegal employment.]|—On application for 
relief from the consequences of illegal practices in 
respect of the election of a county councillor, the 
ct. at present, will be disposed to deal leniently 
with bond fide mistakes, as the election is the first 
of the kind, & the law on the subject not easy at 
first to understand nor as yet well known. The 
ct. granted relief to a candidate who, through pure 
inadvertence, employed & paid twelve messengers, 
at the price of ls. 6d., to distribute an election 
address to 1,035 voters in a division for which, 
under Municipal Corrupt Practices Act, 1884, the 
legal limit was two.—Re DuUNcHURCH Division, 
WARWICK (County), Hx p. DARLINGTON (1889), 
563 J. P. 71; 5 T. L. R. 183, D. C. 

1218. ——— Discretion of court—Appeal from.]— 
A divisional ct. refused to make an order under 
Municipal Elections (Corrupt & Illegal Practices) 
Act, 1884 (c. 70), s. 20, allowing the employment 
of paid canvassers by a candidate at a county 
council election to be an exception from the pro- 
visions of the Act which would otherwise, by 


to be exempted from the consequences 
of such acts, & his election should not 
be declared voi N QUAY WarRD 
Monxs (1903), 37 


1b (6) a8 
» DALY v. 
i. L. T. 139.—IR. 


Part VILI.—AvTHORISED EXCUSES AND EXCEPTIONS. 


sect. 13, make the same an illegal employment :— 
Held: it was a matter in the discretion of the 
Divisional Ct. ; but the fact that the election had 
taken place since the hearing in the Divisional 
Ct. & appct. had not been elected, constituted a 
change which entitled the Ct. of Appeal to take all 
the existing circumstances into their consideration, 
& to make the order.—F2 p. Tuomas (1889), 60 
L. T. 728; sub nom. Re FLINTSHIRE, RHYL DIVvI- 
SION CASE, Fz p. THomas, 5 T. L. R. 234, C. A. 

1219. ——-.]—Re Hornsey MUNICIPAL ELKc- 
TION, Ex p. AMES (1906), 70 J. P. Jo. 607. 

1220. Illegal payment—Agreement to pay agent 
—No payment in fact made.J—Re County 
COUNCILS’ ELECTIONS, MONTGOMERY’S CASE (1889), 
65 T. L. R. 198, D. C. 

1221. Maximum of expenses exceeded—Unfore- 
seen outlay—Through postponement of election.| 
—Re HACKNEY CENTRAL DIVISION MUNICIPAL 
ELECTION, Ex p. WooD & STUART (1898), 42 Sol. 
Jo. 396, D. C. 

1222. ——.]—Re St. MarTHEW’s Warp, CAM- 
BRIDGE (BOROUGH) CASE, Ez p. HAwkiIns & 
FRENCH (1899), 44 Sol. Jo. 102, D. C. 

1223. ——— Poll apprehended—But not de- 
manded.|—Ez p. DE JAFONTAINE (1914), 78 
J. P. Jo. 352, D. C. . 

1224. Illegal hiring of conveyance.]—Re CouUNTY 
COUNCILLOR’S ELECTION (1904), 68 J. P. Jo. 208, 
Dc. 

1225. Expenses incurred—Where none allowed 
——Election of auditors.|—A candidate for the office 
of elective auditor of a borough was granted 
relief in respect of having, contrary to Municipal 
Corrupt Practices Act, 1884, s. 5, incurred expense 
in the circulation of postcards soliciting the sup- 
port of the electors, where it appeared that: he had 
acted in ignorance of the fact that a candidate for 
the office of borough auditor is prohibited by that 
sect. from incurring any expense in furtherance 
of his candidature.—H2 p. GALE (1905), 69 J. P. 
281; 3L. G. R. 421; sub nom. Re CHELTENHAM 
AUDITORS’ CASE, Hx p. GALE, 49 Sol. Jo. 334, 
D. C. 

1226. Refreshments supplied-—Recipients paying 
therefor.|—- Re COUNTY COUNCILLORS’ ELECTIONS, 
GrReGoRY & FRost’s CASE (1889), 5 T. L. I. 220, 
D.C. 


Annotation :—Mentd. Nichol v. Fearby, Nichol v. Robinson, 
{1923] 1 K. B. 480. 

1227. Out-door meeting adjourned to public- 
house—By reason of storm.|—-He CoUNTY COUNCIL- 
LORS’ ELEcTIONS (1889), 5 T. L. R. 195, D. C. 


SuB-sEcT. 3.—PAYMENT OF EXPENSES. 

See Municipal Corrupt Practices Act, 1884, 
ss. 21 (1), (6), 37, Sched. I.; Local Government 
Act, 1894 (c. 73), 8s. 48 (3) (0). 

1228, Failure to pay within statutory period — 
Due to inadvertence.}]—— He PRESTON, FISHWICK 
WARD COUNCILLOR, Re HUBBERSTEY (1899), 43 
Sol. Jo. 826, D. C. 

Incomplete return—Payment of balance.] — 
See Nos. 1236, 1237, post. 


SuB-SEcT. 4.—RETURN AND DECLARATION OF 
: EXPENSES. 

See Municipal Corrupt Practices Act, 1884, 
ss. 21 (7), (8), 37, Sched. I.; Local Government 
Act, 1894 (c. 73), s. 48 (3) (d). 

1229. Failure to make return—Extension of 
time granted.]—/ite SPEED (unreported), cited in 18 
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Q. B. D. at p. 339; sub nom. Re Sprncn, cited in 
3 T. L. BR. at p. 274, D.C. 
Annotation :—¥olld. Hr p. Robson (1886), 18 Q. B, D. 336. 

1280. ——- ——.]—Fr p. Rosson, No. 1075, 
ante. 

1231. -|—The ct. allowed a return of 
expenses to be made after the time had expired.— 
Ez p. MATTHEWS (1886), 2 T. L. R. 648, D. C. 
Annotation :—Mentd. Re Ipswich Caso (1887), 3 T. L. R. 397. 

1282. ——.]—Re Ipswicn Casr (1887), 3 
T. L. R. 397, D. C. 

1238. ——- Relief from _penalties—Failure 
through inadvertence.]--Exz p. PENNINGTON, No. 
1076, ante. 

1234. |—On an application by 
defts. for relief:—Held: (1) a single judge, 
although not on the rota of election Judges had 
jurisdiction to entertain an application for relief 
under Municipal Corrupt Practices Act, 1884; 
(2) the fact that the application was made after the 
issue of the writs in the actions for penalties did 
not oath the ct. entertaining it; (3) ignorance 
of the statutory obligation to make a return & 
declaration might constitute ‘‘ inadvertence ”’ 
within sect. 21 (7); (4) the ct. being satisfied of 
good faith of defts. should in the circumstances 
grant relief from the penalties incurred.— NICHOL 
v. FEARBY, NICHOL v. ROBINSON, [1923] 1 K. B. 
480; 87 J. P. 70; 39 T. L. R. 175; 67 Sol. Jo. 
335; 21 L. G. R. 157; sub nom. Nicou v. FRARBY, 
Nae v. ROBINSON, 92 L. J. K. B. 280; 128 L. T. 

1235. Suspicion of bona fides.]}——Where a 
candidate who, at a borough municipal election, 
had omitted to make a return of expenses, applied 
to the ct. for relief on an affidavit, which stated 
certain facts in an uncandid way, & merely alleged, 
but without any corroboration, that the omission 
was due to inadvertence :—Held: the ct. would 
refuse the application.— Er p. TIASELDINE (1895), 
59 J. P. 71, D.C. 

Annotation :-—Mentd. Nichol v. Foarby, Nichol v. Robinson, 

11923) 1 K. B. 480. 

1236. Incomplete return—Permission to pay 
gee ae p. MorRIS (1897), 42 Sol. Jo. 163, 

Fm OF 

1237, ——_- ——-.|—_x p. Huanes (1897), 42 

Sol. Jo. 163, ~ ~ 























SuB-sEcT. 5.—THE APPLICATION FOR RELIEF. 

See Municipal Corrupt Practices Act, 1884, 
ss. 19, 20, 21. 

1288. Time for—Petition against election pend- 
ing—Not until after petition heard.|—Where a 
candidate at a municipal election applied, under 
Municipal Corrupt Practices Act, 1884, s. 20, for 
relief against the consequences of an_ illegal 
practice, & it appeared that appct. had been 
elected, & that a petition had been presented & 
was pending against his election, the ct. refused 
to entertain his application for relief, which was 
ordered to stand over until after the trial of the 
election petition.—#2z p. WILKS (1885), 16 Q. B. D. 
114; 50 J. P. 487; 34 W. R. 273, D. C. 
Annotations :—Distd. Re County Oouncillors’ Elections 
se , dT. L. R. 208. Folld. Re County Counoils’ 

ections (1889), 5 T. L. R. 206. 
1239. —— ——.]|—Re County CouNcILs' 
areal Evans’ Case (1889), 5 T. L. R. 206, 


1240. ——- —— Acts alleged in petition identical 
with acts for which relief sought.)—Appct. was a 
candidate at the election of councillors of a rural 
district council held on May 2, 1903. On the day 
of the election he used a pair of hired horses in one 

L 2 
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Sect. 2.—Municipal clectiona: Sub-sect. 5. 
IX. Sect. 1: Sub-sects. ] & 2, A.) 


of his own carriages to convey voters to the poll. 
Appct. was duly elected. An unsuccessful candi- 
date filed a petition on May 16, & served it on 
May 18, alleging as the sole ground of his petition 
this illegal practice. Meantime appct. had heard 
rumours that his conduct would be called in 
question, & on May 16, he gave notice of his in- 
tention to apply to the ct. for relief :—Held: as 
the petition only urged the same ground of 
illegality for which appct. now sought relief, the 
ct. had power to grant it & were justified in so 
doing.—E2 p. Forster (1903), 89 L. T. 18; 67 
J.P. 322; 19T. L. R. 525; 11. G. BR. 632, D.C. 

1241. ——— _ Petition against election only 
threatened.|—Re CouNnTyY COUNCILLORS’ ELEC- 
TIONS (188¥), 5 T. L. R. 203, D. C. 


Part 


1242. ——— Before election held.]— Lz p. Kyp 
(1897), 14 T. L. R. 64, D.C. 
1243. —-— After issue of writ—In action for 


penalties.]|—NicHOL v. FEARBY, NICHOL v. ROBIN- 
s0N, No. 1234, ante. 

1244. Who may entertain—Judge of High Court 
—Not in election rota.]——NiciioLv. FEARBY, NICHOL 
v. ROBINSON, No. 1234, ante. 

1245. Notice of application—Form of—aActs for 
which relief sought to be specified.|Re CouNTy 
COUNCILLORS’ ELECTIONS, KEATINGE & WyYNN’S 
CASE (1889), 5 T. L. R. 195, D. C. 

1246. ——— To what persons made.!|—Re CoUNTY 
CoUNCIL ELEcrions, Ha p. LENANTON, Ev p. 
PIERCE, No. 1198, ante. 

1247. ——.])—Re County COUNCILLORS’ 
ELECTIONS (1889), 5 T. L. R. 195, D. C. 

1248. ——— Advertisement of—Such as to reach 
interested parties—With reasonable certainty.|— 
In order to support an application under Municipal 
Corrupt Practices Act, 1884, s. 20, it will not be 
sufficient that notice of intention to make the 
application has been advertised in local papers, 
but such notice should be published in such a 
manner as will ensure a reasonable certainty that 

ersons interested had notice; & it will also be 
insufficient, in the affidavits upon which the 
application is made, merely to state that the act 
in respect of which relief is sought arose from 
inadvertence, & not from any want of good faith, 
without showing some reasonable excuse for such 
inadvertence.—Ea p. PERRY (1884), 48 J. P. 
824, D.C. 

1249. ——_— ——— In local papers—-Or on posters.] 
—He County COUNCIL ELEcTIONS, Er p. LENAN- 
TON, Hx p. PIERCE, No. 1198, ante. 

1250. -——- ——- —— ——.]—Re County 
ee ELEcTIONS (1889), 5 T. L. WR. 195, 





ELECTIONS. 








1251. —— One paper only.|—Fz p. 
BERRY (1910), cited in Halsbury’s Laws of 
England, Vol. XII., pp. 402, n., 403, n., D. C. 

1252. Objection by voter having had no 
notice—Subsequent to relief granted.|—-After grant- 
ing an exemption to a candidate who had made 
default in sending in a return of his election 
expenses, the ct. refused to hear a voter in opposi- 
tion, who said he had had no notice of the applica- 
ae WIGAN CAsE (1885), 2 T. I R. 159, 

1253. Affidavits in support—Plea of inadvertence 
——Reasonable excuse for inadvertence to be shown. | 

~Ex p. PERRY, No. 1248, ante. 

1254. Of conflicting character—No relief 
granted.|—Re RAMSGATE TOWN COUNCIL, Ex p. 
Hosss (1889), 5 T. L. R. 272. D.C. 

1255. ——— Incapacity of applicant to make— 
Medical certificate not on oath.|— Re County 
COUNCILLORS’ ELECTIONS, DINEVOR’S (LORD) CASE 
(1889), 5 T. L. R. 220, D.C. 

Annotation :—-Mentd. Nichol v. Fearby, Nichol v. Robinson, 

{1923} 1 K. B. 480. 

1256. ——— Application by several candidates— 
Joint affidavit—-By all applicants.|—-Where an 
application for relief from an illegal hiring is made 
under Municipal Corrupt Practices Act, 1884, s. 20, 
by several candidates at a municipal election, a 
joint affidavit of the facts upon which the applica- , 
tion is based ought to be made by all appcts.—- 
Re ANDREWS, Re STREATHAM VESTRY (1899), 68 
L. J. Q. B. 683; 48 Sol. Jo. 532, D.C. 

1257. Order on application—Appeal from— 
Power & jurisdiction of Court of Appeal.|—A div. 
ct. refused to make an order under Municipal 
Jorrupt Practices Act, 1884, s. 20, allowng the 
employment of paid canvassers by a candidate at 
a county council election to be an exception from 
the provisions of the Act which would, otherwise, 
by sect. 183, make same an illegal employment. 
Upon appeal, from such refusal :—Held: it was 
a matter in the discretion of the Div. Ct., but the 
fact that the election had taken place since the 
hearing in the Div. Ct. & appct. had not been 
elected constituted a change which entitled the 
Ct. of Appeal to take all the existing circumstances 
into their consideration, & to make the order.— 
Ex p. THOMAS (1889), 60 L. T. 7283; sub nom. 
FLINTSHIRE, HHyYL DivISIoNn Cask, Ea p. THOMAS, 
5 T. lL. R. 234, C, A. 

1258. — ——— —— ‘** Criminal cause or mat- 
ter.’’]|—Ez p. WALKER, No. 1199, ante. 


1259. Facts not before court 
Soa p. BIRTWHISTLE (1889), 5 T. L. R. 


1260. Costs—-Borne by applicant.]|—Fx p. OakE 
(1904), Times, Aug. 10, D. C. 














——e 





JURISDICTION. 


See Elections Act, 1868; Jud. Act, 1873 (c. 66); 


s. 82; Parliamentary Elections & Corrupt Prac- 
Corrupt Practices 


tices Act, 1879 (c. 75), s. 2; 
Act, 1883. 


1261. Jurisdiction—-Not inherent in courts of 
law.]—PRIDEAUX v. MORRICE (1702), 7 Mod. Rep. 


Part 1X.—PETITIONS. 


Part |X.—Petitions. 


SEecT. 1.—PARLIAMENTARY ELECTIONS. 
SuUB-sSECT. 1.—THE ELECTION JUDGES AND THEIR 


1265. 
1297, post. 
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——.]—ALDRIDGE v. Hurst, No. 


1266. How far bound by decisions of parlia- 


mentary committees.|——WINDSOR CASE, RICHARD- 


SON-GARDNER Uv. Eykyn, No. 394, ante. 
Extent of jurisdiction of judges on rota.] — 
See Sub-sect. 4, B., post. 


Contempt of court in pending election petition.|— 


205-207. 


13; Holt, K. B. 523; 1 Lut. 82; 2 Salk. 502; 


87 E. R. 1065. 


Annotation :—Distd. Myddelton v, Wynn (1746), Willes, 597. 


1262. Under 





No. 342, ante. 
1263.—-—_ 


ante, 
1264. —— 








PART IX. SECT. 1, SUB-SECT. 1. 

1261 i. Jurisdiction—Not inherent in 
courts of law.)—Tho House of Commons 
of Canada alone has the right to 
determine all matters not releyated 
to the cts. concerning tho clection of 
its own mombers, & their right to sit 
& vote in Parliament.—-McLEop 1 
NOBLE (1897), 28 O. It. 528.—CAN. 

1261 ii. ——.,.]—The Ct. of K. 3. 
has no Jurisdiction to hear & determine 
& complaint against the roturn of a 
member to serve in the Legislative 
Assembly of Manitoba otherwise than 
in proceedings under Manitoba Con- 
troverted Elections Act, 1902, c. 34.— 
DAVIS v. BARLOW (1910), 20 Man. L. R. 
158.—CAN. 

d. Under stutute.} — Tho 
Dominion Parliament has power under 
British North America Act, 1867, 
(c. 3), 8. 92 (14), to constitute a ct. for 
the trial of election Poaceae within 
the province of ova  Scotia.— 
CAMERON v. MCDONNELL, Ituss. K. lh. 
4%.—CAN. 

e. —— -——.]— Re NIAGARA CASE, 
erp v. HUGHES (1878), 29 C. P. 261. 








f. | -7 
s. 3, enacts that the superior ct. of 
cach province shall have jurisdic- 
tion in election petitions :—Zleld: this 
was within the legislative power of 
the Dominion Parliament.—Re MonT- 
MORENCY ELECTION, VALIN v. LANG- 
LOIS (1879), 49 L. J. P. C. 37.—CAN. 

g. -l1~—Under above Act, 
a single judge of the High Ct. has 
jurisdiction to hear & determine all 
preliminary objections to a petition. 
——Re WEST PETERBOROUGH DOMINION 
ELECTION, BURNITAM v. STRATTON 
(1908), 17 O. Iu. R. 612: 13 O. W. RB, 
16; 41 8S. C. kh. 410.—CAN. 


h. To correct abuse of process 
—Under 54 & 55 Vict. (D), c. 20.J— 
Under sect. 2 (j) of above Act the ct. 
has the same power at any time to 
correct an abuse of its process, or to 
punish a fraud attempted to be 
piactised upon it, as it would have in 
an oraaey Caso tas its se iggas este 
— UETTE, ING v. Roc 
(1896), 11 Man. L. R. 381.—CAN. 

1266 i. Tow fur bound by decisions of 
parliamentary committees.}—Thero is 
nothing in the character or constitution 
of inferior ct., an olection committee, 
as emanating from the House of 
Assembly which limits or restricts 
the jurisdiction of the Supreme Ct. 
over it.—LE URIER vt. CARTER & 
ane (1870), 6 Nfld. Iu. R. 300.— 


k. Whether appeal lies.] —~ Dis- 

















Elections Act, 
TAUNTON CASE, MARSHALL & BRANNAN Uv. JAMES, 


}—WAKEFIELD CASE, No. 354, 


«]|—WINDSOR CASE, RICHARD- 
SON-CGIARDNER Vv. EYKYN, No. 394, ante. 


1868.]— 


puted election in Western Australia 
was under Electoral Act, 1904, heard 
& determined by ‘Supreme Ct.,’ 
this tribunal being constituted by ¢ 
single judge in the special manne 
prescribed in the Act. 

By sect. 167 decisions of the tribunal 
aro final & conclusive, & no appeal 
lies to High Ct. from its decision.— 
HOLMES v. ANGWIN (1906), 4 C. L. H. 
297.—AUS, 

1. .}—A ct. of disputed re: 
turns constituted under Klectoral Act, 
1907, s. 155, is a special tribunal. 
& does not exercise the jurisdiction 
of the Supreme Ct. No appeal lics 
to the full Ct.—HAMERSLEY wv. 
ee (1916), 18 W. A. L. hk. 130.— 


m. ——.)—The right of appeal 
given under Controverted Elections 
Act, R. S. O. 1877, c. 11, #8. 63 et seq., 
does not extend to decisions either of 
the judge or judges for the trial of the 
petitions or other judges sitting as a 
ct. for the trial of corrupt practices 
under Kilection Act, 1877, c. 10, 6s. 
171 & 175, & amendments.—LENNOX 
(PRov.), 1 Ki. I. 422.—CAN. 

n. -J—Whether the  prcroga- 
tive of the Crown has or has not been 
taken away by the general prohibi- 
tion of appeals under the Canadian 
Controverted Klections Acts, it ought 
not to he exercised in the case of an 
appeal from a decision of the Supreme 
Ct. of Canada upon an clection petition, 
considering the narrow range of such 
cases, & the desirability of their being 
decided speedily & locally.—Re GLEN- 
GARKY ELECTION, KENNEDY ¥. PUR- 
CELL (1888), 59 L. T. 279; 4 T. L. lt. 

oO. -J—There i» no right of 
appeal to the Supreme Ct. of Canada 
from a judgment disinissing a petition 
against the return of a member of the 
House of Commons for want of pro- 
secution within six months prescribed 
by R. 8. C. c. 9, 8. 32.— Re RICHELIEU 
DOMINION ELECTION, VANASSK 1. 











BRUNKAU (1902), 22 C. L. T. 193; 
32 8. C. it. 118.—CAN. 
p. Mvidence of appeal] —- No 


inachinery has been provided by the 
Ontario Controverted Elections Act 
or by the rules for tho settlement of 
& case upon an appeal to the Ct. of 
Appeal from the judgment upon the 
trial of a petition under the Act. The 
trial judges can give no direction as 
to the evidence to be submitted to the 
ct. Kither party may treat the whole 
of the evidence taken at the trial as 
being beforo the Ct. of A peal.—He 
SourTH OXFORD PROVINCIAL ELECTION, 

v. SUTHERLAND (1903), 23 


See CONTEMPT OF CouRT, Vol. XVI., p. 24, 


Os. 


SUB-SECT. 2.—PRESENTATION OF PETITION. 


A. In General. 


1267. Agreement to contribute to expenses of 
petition—Not maintenance.|—STEVENS v. Mac- 
GUIRE (1843), 2 L. T. O. S. 151. 


CL. T. 41; 50.0. 2.58; 20.W. RR. 
2.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—A. 


_ a. Service of petition— Must be 
in proper manner.|—On the last day 
for presentation of a petition against 
resp., the clerk of the ct. promised to 
return to his office after hours, & 
remain until a certain time. About 
that time, or a little later, the potition 
was put into the office of the clerk by 
shoy it under the door, the clerk 
not being in:—Held: the potition 
was not presented or filed within the 
time required, & was not presented in 
the proper manncr.-—PARSONB ¥, JONES, 
Russ. ° R. 8.—CAN. 

Yr. Out of jurisdiction.]J —A 
petition against the return of a member 
may be served personally on resp. out 
of the jurisdiction.—Re WEST ALGOMA 
PROVINCIAL ELECTION, WHITACRE v. 
awe 14C.L.T. 390; 2H. R,13.— 





8. ———- ——..] — INVERNESS CASES 
(1891), 20 S. C. 1t. 169.—CAN. 

t. —— Order allowing service.) -— 
There is no power in the ct. or a judge 
under Dominion Controverted LElec- 
tions Act, 1886, c. 9, s. 10, to make 
an order within the first five days after 
an election petition is filed allowing 
service of such petition in any manner 
other than that intended by the final 
part of the section. Where under an 
order made within the five days a 
petition was directed to be sorved 
among other modes, upon the wife o 
resp. at his domicil at tho village of 
D.:—Held: as service on resp. 
‘** either personally, or at his domicil,’’ 
was good service, within the sect., 
no order was necessary, & the fact 
that the service in this case was mado 
under an order did not make it any 
the less a good service.—HALDIMAND 
DoM.), ] E. Rh. 480,—CAN. 


a. Similar to service of wrt 
of summona in civil matters.|——Con- 
troverted Kicctions Act, 1874, 8s. 40, 
requires the petition to be served as 
nearly as may be in tho manner in 
which a writ of summons is served in 
civil matters. The petition was served 
upon resp. by petitioner :—Held: the 
servico was bad, as it should have been 
made by the sheriff.--WOODWORTH ¥. 
3ORDEN (1879), 3 RR. & C. 571.—CAN. 


b. —— J&livery of copy to partner 
—Ofiice on ground floor of residence.\— 
The service of an election petition at 
deft.'s law office, situated on the ground 
floor of his residence & having a 
separate entrance, by delivering a 
copy thereof to deft.’s law partuer, 
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Sect. 1.—Parliamentary elections: 


C. & D.] 








B. Who may Present. 


See Elections Act, 1868, s. 5. 





we 


who was not a member of, nor resident 
with, deft. ‘ Broan | is not a service 
wit ithin It. . 1886, c. 9, 8 11, & 
Art. mart Pp, —MONTMAGNY 
sata ) oi ga8) 15 8. C. R. 1.—CAN. 
Delivery_of copy to wife— 
During husband’s absence from province 
—Not sufficient.} }-—-The service of a 
ponuen at Teen ’s residence by de- 
bhatt : copy hereof to his wife, he 
Deny he time absent from the 
pier ce, ic not sufficiont.—-PALMER v. 
AIRD (1888), 29 N. B. KH. 42.—CAN. 
d. At respondent's residence— 
To adult paevaber: of household—Suf- 
ficiency of.J}—Leaving a sop of an 
election petition & accom ng docu- 
ments at tho residence o roe . with an 
adult member of his houscho d, during 
the five days after tho presentation 
of the same:—Held: a sufficient 
service under Dominion Controverted 
Elections Act, s. 10, even though the 
papers served do not come into ne 
possession or within the pno wien ge: of 
resp.—KING’S CASE, BORDEN v. BER 
TEAUX (1891), 19 8. C. ht. 526. — CAN, 


e. During absence from 
province—Not sufficient. }—A petition 
cannot bo served at resp.’s residence 
when he is not at the timo within the 
limits of the province.— AOCHIE v. 
Burns (1892), 31 N. B. R. 533.—CAN. 


f. —— Sufficiency of—LBailiff leaving 
true copies with sitting member.) — 
A return by a bailiff that he had 
served an election petition by leaving 
true copies, ‘‘ duly certified ’’ with the 
sitting member is a sufficiont return. 
~ need not state by whom the copies 

certified.—_-BEAUHARNOIS ASK 
Gib?) 27 8S. C. R. 232.—CAN. 
—- Carriage of proceedings — 
I - ” petitioner's control. Fearon 
was made to the ct., on 
& H., who claimed the right to be heard 
in a motion before the ct., to set aside 
as void the service ie ae election peti- 
tion against res no one 

















but petitioner co pply for an order 
touc the oda. of me of service, 
&, until the time prescribed for inter- 


vention of third parties had expired, 
petitioner had the entire contro] & 
carriage of proceedings upon the 


v. MILLS (1897), 29 N. S. R. 452.— 
CAN. 


h. service abroad — 
Subsequent se at home—On ageni— 
Whether valid.}—Service of an election 
petition cannot be made outaide of 
Canada. 

A candidate returned at an election 
may, by written notice deposited with 
the clerk of the ct., appoint an attorney 
to act as his agent in ona there should 
be a petition against him eld: an 
agent fo appointed is authotoed ‘only 
to act in Pp hegecoerte: bs subsequent to the 
service of the petition, & service of the 











tition i on him is : nullity.— 
ING’B CAS PARKER BORDEN 
Aga 25 C. Fe T. 135; 36 8. C. R. 
520.—CAN. 
-———— Whether valid.) 


—Where a petition was served on resp. 
abroad, &, subsequently, service was 
made on him in Ottawa :~—Held: tho 
first r service did not invalidate 
properly ance afterwards.— 

SHELBURNE & QUEEN’S DOMINION 
ELECTION AN 25 Cc. L. "r. 133; 36 
8. o. R. 537.—CAN. 

ce. U “undue election "' 
—Before cand dec 

—-A petition § all 
election’? or “undue return” of a 
candidate at an election for the House 


ELECTIONS. 
Sub-sect. 2, B., 


C. Respondent. 


See Elections Act, 1868, ss. 6 (4) (b), 22, 38, 51 ; 


Election Petition Rules 51-54. 


1268. Whether returning officer made respon- 


of Commons cannot be prosented 
& served before the candidate has beon 
declared elected by the returning officer. 

—YUKON CASE, GRANT v. THOMPSON 
(1906), 37 8. C. R. 495.—CAN. 

ia Seer meer at fact 
pearing taking tin triai—De. 
waived. ear AMERON v. ON 


" Amendment of netition — Dis- 
Gectiva of judge.}—The powers of the 
judge at the al, as to amendment of 
the petition & particulars & ony 
ponement of the trial, shoul 
iborally exercised, so as "to sae : 
failure of justice’ to either party.— 
Re Wrsr TORONTO CASE (1871), 5 
P. R. 436.—CAN. 


= saree ssnuke trying 


the petition by allowine thé insertion 
of any objection to the voters’ list 
used at the election.—Re MoNcK 
ELECTION, CoLmiak v. McCaLLuM 
(1872), H. E. C. 154.—CAN. 

p. Fact discovered after com- 
mencement of trial.J—At the trial of an 
election petition based on bribery, 
petitioner asked for leave to amend by 
setting up that the election was void 
on the ground that the list of voters 
used at the election was compiled & 
signed ai tnauthorised official, 
this fact having been discovered only 
after the commencement of the trial :-— 
Held: the amendment must be 
refused.—_ MARTIN v. DRANE, NORTTII 
cat Casx (1899), 7 B. C. l. 128.— 


—— Defective  service.}] — The 
trial th e set aside a petition on the 
ground © at one of the pages of what 
purported to be a copy thereof, was 
missing when served upon resp 
Held; the trial judge had no authority 
to amend since Controverted Elections 
Act had set out in detail the require- 
ments for making service.—TESSIER 
v. LESSARD (1914), 29 W. L. R. 646; 
7 W. W. R. 251; 20 D. L. R. 243; 
7 Alta. L. R. 405.—CAN. 


r. Filing of petition — Place of — 
Liffect of mistake.)}—Under 37 Vict. 
c. 10 (D), the filing of an election peti- 





uon in the local registrar’s office at L. : 
eld: not a Lore tr of the 


petition within statute, which 
requires the filing 1B be at the head 
office, & no amendment could be made 
to validate such Foon a —Re PRES- 
CoTT (PROV.) (1882), 9 . 481.— 
CAN. 

s. Failure to deposit copy — 
Effect of.)\—Petitioner, ahen filing an 
election petition, is bound to leave a 
copy with the clerk of tho ct. to be 
sent to the ret officer, & his 
failure to do so is the subject of a 
substantial proliminary objection & 
fatal to the petition.—LisGaR CASE, 
oa v. Toss (1891), 208. Cc. R. 1. 


t. -J—Where a copy of 
an cloction petition was fot left with 
ube aoe She paanOUeTy when the petition 

on &, when deposited later, the 
forty days within which tho petition 
had to be filed had oad :—Held: 
the petition balance properly dismissed 
on preliminary ob ons.—He BuR- 
RARD DOMINION ELECTION 2 CA 22 








(OF L. se 10; $1 ta pa R. ae —C 
a. Failure voles 
ected Hed of ‘}-Potitioner 
claiming th & 
had a Tialorite be la = Hey hag be 
. et . votes a Wendet cd be objected 
O, DUE Fosp. not Y an agrce- 
ment, refe the matter to the ct. 


made between petitioner & resp. at tho 


trial of tho petition, it was admitted ” 
that the number of illogal votes cast 

for cach were sufficient, if thoy could 

be struck off, to reduce his vote below 

that of the others :—Held: peti- 

tioner could, but resp. could not, strike 

off votes, & the petitionor was awarded 

the seat.—BrRaip v. KING (1892), 31 

N. B. R. 189.—CAN. 

b. Summons to dispose of re- 
liminary objections—Time within which 
to take out.J—The preliminary objec- 
tions to an election Petition cannot 
dismissed on the ground that resp. 
did not, within five days after the filing 
oF ee objections, take out a summons 

ation of them. The statutory 
Coligat on to none & decide the objec- 


tions mains.—Re BRANDON 
CITY (1892), 8) Man. L. R. 505.— CAN. 
c. Affidavit presented with peti- 


tion—Must be a true affidavit.}—The 
affidavit required by 54 & 55 Vict. (D), 
c. 20, 8. 3, to be made by petitioner 
presented. with his petition, that he 
good reason to believe, & verily doce 
believe, that the several allegations 
contained in the said petition are 
true, must be a true affidavit, & if it 
be shown that petitioner has no good 
reason for such belief all procee 

on the petition will be stayed for want 
of jurisdiction in the ct.—Re Mak- 
QUETTE, Kina v. Rocue (1896), 11 
Man. L. ht. 38).—CAN. 


aa. ~——,] —~ He MACDONALD» 
ear v. BOYD (1896), 11 Man. L. R. 
398.—CAN. 

bb. ——— Nu _ examination 
allowed as tv grounds of belief.}—By 
54 & 55 Vict. c. 20, s. 3, an election 
petition must be accompanied by an 
affidavit of petitioner *‘ that he has 
good reason to believe, & verily does 
believe, that "the several allegations 
contained in the said petition are true.”’ 
Petitioner used the exact words of the 
Act in his affidavit :— resp. 
the petition was not entitled on the 
neat on preliminary objections to 

e him as to the grounds of his 

belief. —Re LUNENBURG ELECTION, 
SETI wv. SPERRY (1897), 27 

S. 0. R. 226.—CAN. 








cc. A vit sworn before  neti- 
tioner’s solicitor—lPetition prepared & 
bec y by such solicitor.J—Resp. to 


petition moved to set aside or 
diataled the petition & to set aside the 
convice thereof, the affidavit of 

bona fides & of ‘notice of presentation, 
because the comr. before whom the 
affidavit was sworn was the solr. by 
whom the petition & affidavit were 
prepared, & by whom, as nt for 
petitioner’s solirs., the petition was 


presented :— : the comr, was not 
disqualified. ——-Re LENNOX PROVINCIAL 

LECTION, PERRY v. oor 
(1503), 92 C. L. T. 407; 40O.L. R. 


10. W. R. 730.—CAN, 


ae Publication of petition — New 
Brunswick Controverted Elections Act, 
1903, c. 4, 8. 81.}+~Publication of 
an election in three consecutive issues 
of a weekly paper is not publication 
*“*for three consecutive days,” & not 
sufficient under above sect.— OWENS v. 


ee. Death of successful candidaic 
before petition filed.}—At a pariia- 
mentary election, where there were twu 
candidates for one seat, the candidate 
who had the ma ority of votes was 
ee & died, & after his death an 
wae ener knew of his death, 
prerenied in| due time @ petition com: 
Dp re) @ return, pray © 
seat for the other candidate. The ot., 
on a motion for that purpose by an 
elector who had been as a 


dent.]—(1) Where the prayer of an election petition 
against the sitting members, & the 
petition only incidentally charges the returning 
officer with misconduct, the returning officer, not- 
withstanding he appear before a committee ap- 
pointed to inquire into the allegations of the 
petition, is not a party. to the proceedings, within 


is directed 


9 Geo. 4, c. 22, 8. 


(2) It is sufficient if one of several petitioners 
enters into the recognisance required by the Act, 
& pursues the form given in the sched. of the Act. 
—RANSON v. DUNDAS (1836), 3 Bing. N. C. 123; 


Part IX.—Petir10ns. 


Boston Case 


1271. aaoerammas 


2 Hodg. 155; 8 Scott, 429; 6 L. J. C. P. 187; 


132 E. R. 356. 


Annotation :—Generally, Mentd. Re Mayo Case (1852), 20 


L. T. O. 8. 157 
1269. ————— 


corrupt practices.|—TAMWORTH CASE, 
WALTON ¥v. PEEL & BULWER (1869), as reported in 


1 O'M. & H. 76, 77. 


Annotations :—Mentd. Taunton Case (1874), 2 O'M. & H. 66; 





., refused to set aside the petition. 

TIPPERARY CASE, MORTON vw. 
GALWAY & CAHALAN (1875), I. HR. 
9g C. L. 173.—IR. 


PART IX. SECT. 1, SUB-SECT. 2.—B_ 


k. Candidate—As elector.|—~A candi- 
date may also petition as an elector. 
~— HIBBARD v. TUPPER, Russ. E. H. 61. 
— CAN. 

l. —— Right not affected by course 
pursued at election.}—DoOULL v. CAR- 
MICHAEL, Russ. E. Kt. 92.—CAN. 

m. De farto.}—It is sufficient 
for a person petitioning against the 
return of a member elect, to show that 
petitioner was a candidate de facto. 
—HEBERT v. HANINGTON (1871), 6 
All. 530.—CAN. 

n. —— Declaration of qualification 
under 18 Vict. c. 37.}—A person who 
has been nominated as a candidate 
for an election of representatives for 
the local legislature, has made tho 
declaration of qualification required by 
above Act, & whose name has becn 
entered by the sheriff as a candidate 
in the poll-book, & has contested the 
election & received votes as a candi- 
date, is entitled to present a petition 
complaining of the due election & 
return of a member, & it is not com- 
petent for resp., on the trial of such a 
petition, to show that petitioner was 
not qualified as required by above Act. 
— HERBERT v. HANINGTON (1872), 
1 Pug. 169.—CAN. 

0. With defective property 
qualification.}—A candidate may be a 
petitioner although his pro 


erty quali- 
fication be defective, 


Tos 








t was not 
demanded of him at the time of his 
clection.—He NORTH VICTORIA ELEO- 
TION, CAMERON vt. MACLENNAN (1874), 
H. E. C. §84.—CAN. 

p. Created peer after election. }— 
Qu.: whether a candidate who since the 
election has been created a peer, can 
be a petitioner.—BELFast (BOROUGH) 


q. Alien.J—~Re PRESCOTT ELECTION, 
MOKENZIE v. HAMILTON (1871), H. B.C. 


_¥. Qualification in respect of wife's 





=~" 1) — Ontario lection Act, 
1868, by the term “ owner’ gives 
to a husband whose wife has an estate 


for life or a greater catate, the right 
to vote in respect of his wife’s roperty ; 
etitioner having that qualification, & 
eing in possession of his wife’s estate : 
—Held : he was entitled to potition.— 
Re PRESCOTT ELECTION, MCKENZIE v. 
HAMILTON (1871), H. E. C. 1.—CAN, 


8. Petitioner nemeely guilty of 


corrupt practices. preliminary 
objections to an electio 
al that n petition, it 


petitioner, wh 
voter at said election, could not be . 
petitioner, because he had been guilty 


If alleged to be implicated in 


Hitn & 


of corrupt practices at the election of 
members of the House of Commons 
within eight years before, & at the 
election complained of :—Held: the 
objections must be disallowed, for 
under 37 Vict. c. 9, s. 104 (D), no 
disqualification arises until after the 
person has been found gully, i.e. after 
conviction.—SoOUuTH URON (DOM.) 
(1878), 29 C. P. 301.—CAN. 

t. -}--The fact that a peti: 
tioner in an clection petition has been 
guilty of corrupt practices during the 
election, is no objection to his status 
as a petitioner—Re DUFFERIN CASE 
(1879), 4 A. R. 420.—CAN. 

a. ~}~-ALEXANDER v. MCAL- 
LISTER (1896), 34 N. B. R. 163.— CAN. 

b. Cross-petition—Sitting member.) 
—A sitting member can file a cross- 

etition only against a candidate who 
8 not a petitioner.—Re NORTH OXFORD 
(Dom.) (1881), 8 P. R. 526.—CAN. 


c. Person other than candidate— 
Onus on petitioner to prove status.}— 
Where a petition against the election 
of a member is presented by a person 
other than a candidate, the onus is on 
petitioner to establish his status.— 
ae (1892), 8 Man. L. R. 581.— 








d. Substitution of new petitioncr 
—Previous petitioner unqualificd.}— 
Re NorTH RENFREW PROVINCIAL 


ELECTION, WRIGHT v. DUNLOP (1904), 


24 Cc. L. T. 364; 8 O. L. R. 359; 
3 0. W. R. 894.—CAN. 
e.—— On death previous peti- 


tioner—Priority as between claimants. ] 
—Petitioner having died the ct. was 
moved on behalf of two parties to bo 
substituted in his place, one be a 
person qualified to vote at the election, 

-» & the other the unsuccessful candi- 
date, B. R. was actively interested 
in securing the return of resp. at the 
election, & he was a member of one of 
his committces, & he was associated 
with leading members of the political 
party with which resp. was identified : 
—Held: as R. was not, for these 
reasons, ® person by whom the inquiry 
under the petition was likely to be 
prosecuted without purtiality & with 
effect, his application, although prior 
in point of time, should not be granted 
& the interests of the electors concerned 
in the prosecution of the petition would 
be better served by the appointment of 
B.—MURRAY v. MCDONALD (1905), 
38 N.S. R. 242.—CAN. 





f. Default of previous peti- 
tioncr.}—Application was made on 
behalf of B. to be substituted as peti- 


tioner against resp.’s return to the 
House of Commons. The application 
was based primarily on the ground 
that more than three months had 
elapsed since the presentation of the 
petition without the day for trial being 


1880), 3 O'M. & H. 151; 
'M. & H. 161; Salisbury Casc (1883), 


1270, —— Allegation of wilful misconduct.]— 
CIRENCESTER CASE (1893), Day, 8, D. C. 


anna HSL 
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Louth (County) 


-]—IsLINGToN, WEST DIVISION 


CASE, MEDHURST v. LouaH & GasquET (1901), 17 
T. L. R. 230; 5 O'M. & H. 120. 

1272. Joinder of returning officer—Time for 
objection.]|—IsLINGTON, 
MEDHURST v. LouGH & Gasquet (1901), 17 
T. L. R. 230; 5 O'M. & H. 120. 


West DIVISION CASE, 


D. Time for Presentation. 


“ Elections Act, 1868, ss. 6 (2), 40. 
1278. Computation 

cluded.J—HULL OASE, 
SOUTHAMPTON CASE, 

1foaRE#, No. 1284, post. 


of time—Sundays § ex- 
PEASE v. NORWOOD, 
PEGLER v. GURNEY & 


fixed :—Iield: tho fact that resp’s. 
presence at the trial was necessary 
was @ pee Barb answer to the applica- 
tion to substitute another petitioner, 
in so far as that application was based 
on petitioner’s assumed default in not 

ng proceeded with the trial.— 
BRENTON ¥v. LAURENCE (1905), 38 
N. Ss. Nt. 232.—CAN. 

g. One person who had right to 
vote.}—A petition may be presented 
to the ct. by one person who had a 
right to vote at the election.—Re 
PROVENCHER JOMINION ELECTION 


(1912), 20 W. L. R. 11; 1D. Lb. R. 
265; 1 W.W. Rh. 768; 22 Man. L. R. 
16.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2,—C. 


1270 i. Whether returning officer made 
respondent—Allegation of wrlful mis- 
conduct.}—Although an election peti- 
tion complains of the conduct of the 
returning officer, so that under Elec- 
tion Petitions Act, 1880, 5s. 29, he is 
to be deemed to be a rosp., it is not 
fatal to the petition that he has not 
been served as & resp.—WELLINGTON 


h. Joinder of agent.}—The petition 
besides charging resp. with various 
corrupt acts, charged one of his agents 
with similar acts, & claimed that the 
agent was subject to the same dis- 

ualifications & penalties as a candi- 

te. The prayer of the petition 
asked that this agent might be made a 

arty to the petition, & that he might 
te subjected to such disqualifications 
& penalties :—Held: ero is no 
authority in the Election Acts or else- 
where, for maki an ent of a 
candidate a resp. a petition on a 
charge of personal misconduct on his 

art.—Re SOUTH OXFORD ELECTION, 

OPKINS v. OLIVER (1875), H. E. C. 


238.—CAN. 
aa. Successful candidate not pro- 


erly nominated.}---A petition under 
Dominion Controverted Elections Act 
c. 9, alleged that T., a resp. who hac 
obtained a majority of the votes at tho 
election, was not properly nominated : 
—Held: T. was properly made & resp. 
to such petition—Re WrsST DURHAM 
DOMINION SOON a BOL). a 
THORNTON IN F 
C. L. T. 365; 3138. C. R. 314.—CAN. 


bb. Resignation of successful candi- 
date—-Consent of petitioner necessary 
before intervention.J}—Where & suc- 
cesstul candidate in an eloction has 
resigned & an election etition is 
presented by the unsuccessf candidate 
claiming tho seat, it is not com etent 
for any voter in the electoral vision 
to intervene as resp. without the 
consent & etitioner’s wil!,— 


t 
Ex ° WILKIE, 11920] QO. S af D. 139.— 
8. AF. 
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Scct. 1.—Parliamentary clections: Sub-sccl. 2, D. 


1274. ——— From receipt of certificate of return — 
By Clerk of Crown.]|—Re POOLE CASE, HURDLE v. 


WARING, No. 929, ante. 


ectneenn ae ke — 


PART IX. SECT. 1, SUB-SECT. 2.—D. 


12741. Computation of time—F'rom 
receipt of certificate of rcturn.}—Com- 
monwealth [Electoral Act, 1919, 
8. 185, provides that every petition 
disputine an clection shall be filed 
‘within forty days after the return of 
the writ :—Held: the return of the 
writ is not complete until the writ 
indorsed as required by sect. 141 (1) (0) 
of the Act has come into the Governor’s 
possession so that he may act upon it. 











~-MULCAHY wv. PAYNE (1920), 27 
C. L. R. 470.—AUS. 

1274 ii. .}-An election peti- 
tion under Rf. S. B. C. 1897, c. 67, 


8. 214, must be filed within 21 days of 
the exact time of the return.— RAE v. 
GIFFORD (1902), 9 B. C. R. 192.—CAN. 


1274 iii. —-—-— -}-Where a re- 
turning officer has indorsed a writ 
with the name of one of the candidates 
as the name of the person elected, & 
transmitted the writ to the clerk of the 
writs, as directed by Klectoral Act, 
1893, 8. 123, he must be assumed to 
have declared that candidate to be 
duly elected, under sect. 120, either 
before such indorsement & transmission 
or by such indorsement; & the 28 days 
from the day on which he has declared 
the candidate to be duly elected, within 
which it is provided by Election Peti- 
tions Act, 1880, s. 1 (5), that a petition 
must be presented, will begin to run 
at the latest from the day of such 
indorsement & transmission—.e. from 
the day of the return—& not from the 
day of any declaration which the 
returning officer may purport to make 
after the return.—WAIRARAPA CASE 
(1897), 15 N. Z. L. R. 471.—N.Z. 

n. —-—~ From public declaration 
of return.}~-The time within which 
an election petition must be presented 
to comply with Legislature Act, 1908, 
8. 190, runs from the public declaration 
made by the returning officer in 
pursuance of Legislature Amendment 
Act, 1910, s. 40 (7), or in the case of 
a recount from the amended declara- 
tion in pursuance of Legislature Act, 
1908, s. 147 (5).—Re HAWKES Bay, 
TAUMARUNUI & BAY OF ISLANDS CaAskE 
(1915), 34 N. Z. L. IR. 409.—N.Z. 

0. Allegation of corrupt practices 
subsequent to return—Cross-petition— 
Extension of time allowed.)—V., the 
sitting member inst whom a peti- 
tion had been file by L. preencn a 
cross-petition under Domin on Contro- 
verted Elections Act, 1874, s. 8 (2), 
which was not filed within thirty days 
after the publication of the return by 
the Clerk of the Crown in Chancery, 
but within the fifteen days after the 
service of the petition :—AHeld: the 
sitting member could not file a cross- 
petition, within the (fifteen days 
mentioned in the last part of the sub- 
sect., against a person who was an 
unsuccessful candidate & is a peti- 
tioner ; the extra fifteen days is given 
only when a Pp tiien has been filed 
against the sitting member, alleging 
corrupt practices after the return.— 
Re MONTMORENCY ELECTION, VALIN t. 
LANGLOIS (1879), 3S. C. BR. 90.—CAN. 

p. Extension of time — Order 
rescinded—sSecond application. }—Peti- 
tioner, on cx F ede application to a 
judge, obtained extension of time for 
service of petition, but subsequently, 
On cause shown, the judge rescinded 
the order as made improvidently. 
On a second er pate application, 
purported by affidavits, the judge made 
another order extending the time. 
Resp. then obtained a rule nisi to set 
aside the second order, & the ruc was 
made absolute by the full ct., on the 





ELECTIONS, 


1275. Allegations of corrupt practices subsequent 


to return—Petition presented within twenty-eight 


_— =~ eee eee cee - 


ground that all the facts on which the 
second application was based were in 
the knowledge of petitioner when the 
first application was madec.—KING’s 
Cask, DICKIE v. WOODWORTH (1883), 
8S. C. R. 192.—CAN. 

q. Duplicate petition.) — A 
duplicate petition must be filed within 
fourteon days after the expiration of 
the time for serving the petition, & 
the ct. has no power to extend the time. 
—RoOaGERS vv, TURNER (1886), 26 
N. B. R. 164.—CAN. 


Pe. Respondent absent from 
province.}—An order extending time 
for service of an election petition filed 
at Halifax from five days to fifteen 
days, On the ground that resp. was at 
Ottawa, is a proper order for the judgo 
to make in the exercise of his discre- 
tion under R. 8. ©. c. 9, 8. 10.—SHEL- 
BURNK CASE, ROBERTSON v. LAURIE 
(1887), 14 8S. C. R. 2583.— CAN. 


8. Not served within time 
allowed—No further extension.}— Where 
au order was made under R. S. C. ¢. 9, 
s. 10, extendi the time for service 
of a petition, & it was not served within 
the time allowed, the ct. has no power 
afterwards to grant a further extension. 
—-PALMER v. BAIRD (1888), 29 N. B. Rt. 
42.—CAN. 


t. --—— Omission fo serve deposit 
receipt.) —On Apr. 15, 1891, petitioner 
omitted to serve on appit., with the 
election petition in this case, a copy 
of the deposit receipt, but on Apr. 20 
applied to a judge to extend the time 
for service that he might cure the 
omission. An order extending the 
time was made, & the petition was 
re-served accordingly with all the 
pavers prescribed by the statute :— 

eld; the order was oa perfectly valid 
& good order, & the re-service made 
thereunder was a proper & regular 
service,-GLENGARRY CASE, MCLEN- 
NAN ee CHISHOLM (1891), 20 8S. C. R. 38. 











a. Time limited erpiring on 
holiday.}—When the time limited for 
presenting a petition against the return 
of a member of the House of Commons 
of Canada expires or falls upon a 
holiday, such petition may be effectively 
filed upon the day next following which 
is not a holiday.—NI1COLET CASE (1898), 
29 8S. C. R. 178.—CAN. 

b. Order for substituted ser- 
vice—Afte time erpired.}—Under 51 
& 55 Vict. c. 20, 8. 8, substituted for 
R. S. C. c. 9, 8. 10, the ct. has juris- 
diction to make an order for substi- 
tuted personal servicc, where the 
application for the order is not made 
until after the time allowed for 
personal service has expired. The 
order is not bad because it omits to 
fix a thne within which the substituted 
servico must be made.—He YORK 
DOMINION ELECTION, MCLEOD . v. 
GIBSON (1901), 35 N. B. R. 376.—CAN. 

CG. Inexplicable delay in de- 
livery.}—An clection petition filed in 
the clerk’s office on Dec. 17, was sent 
to petitioner at C. by registered letter 
on Dec. 20, & was received at the post 
office at C. on the evening of that day 
but, for some reason that was not 
explained, the letter was not delivered, 
& petitioner had no knowledge of its 
receipt until Dec. 27, the last day for 
service :—Held: an order extending 
the time for service was properly 
made.—Re RKESTIGOUCHE DOMINION 
ELECTION, MCALLISTER v. REID (1901), 
35 N. LB. R. 390.—CAN. 

d. Special difficulty—Bond ( 
attempt to serve.|—A judge of the clec- 
tion ct. has jurisdiction to extend the 
timo for persoual service of a petition 











days of last practice alleged.|—KIDDERMINSTER 
CasE, YOUNGJOHNS & THOMAS v. GRANT (1874), 
2 0’'M. & H. 170. 


on the ground of special circumstances 
of difficulty in effecting service, if it 
appears that there was a bond fide 
attempt to serve, & ordinary diligence 
is used in trying to effect. a service, 
even though it is shown that the 
petition was not delivered to the officer 
for service for four days after it was 
filed, & during the whole period allowed 
for xervice resp. was at or in the vicinity 
of his residence, & made no attempt & 
colluded with no person to avoid 
service, & might have been served if 
more than ordinary diligence had 
been used.—Re SUNBURY & QUEEN’S 
DOMINION ELECTION, NASON v. WIL= 
MOT (1901), 35 N. B. IR. 457.—CAN, 


e. —- Omission to leave copy 
of netition—Through inadvertence. |— 
Although a petitioner who does not 
leave with the local registrar at the 
time of filing the petition a copy of 
the petition to be sent to the returning 
officer, is in default under Election 
Rule 1 (2), atill the time for doing so 
is subject to Election Rule 58, enabling 
the ct. or a judge in a proper case to 
enlarge the time appointed. Where, 
through inadvertence, the solr. for a 
petitioner had omitted to Ieave tho 
copy, & applied without delay, the 
time was extended.—Re Noxrru GREY 
PROVINCTAL KLECTION, Boyp v. Mc- 
Kay (1903), 23C. lL. T. 303; 60.1. BR. 
273; 10. W. QR. 474,483: 20. W. R. 
231, 604, 1131.-—-CAN. 

f. Power of judge to make 
successive orders. —A judge has power, 
in a proper case, to make successive 
orders extending the time for service 
of an election petition—He GIMLI 
PROVINCIAL ELECTION, REJESKI v. 
TAYLOR (1913), 14 D. L. R. 863; 26 
W. i. WV. 20; 23 Man. L. R. 851.—- 


—_—— —— ee —_—_ 








g. Within month of formal = ac- 
ceptance of office.|}—A summons issued 
within a month after the formal 
acceptance of office by taking the 
statutory declarations of qu viification 
& office is in time, notwithstandiug 
that it issued more than six wocks after 
the election, & more than a month 
after a speech accepting office made by 
the resp. at a meeting of electors, & 
certain other acts of a similar cha- 
racter, less formal than the statutory 
declarations.—N. v. HOWLAND (1886), 
11 P. R. 264.—CAN. 


h. Effect of delay.J—At law an 
ordcr must bo drawn up & served 
within a reasonable time, otherwise 
the other party may treat it as aban- 
doned., The order will not be set aside 
on the ground of delay unless the other 
pares position has been affected by 
t.—-Re ASSINIBOIA (1887), 4 Man. 
L. R. 328.—-CAN., 

k. At residence of registrar — 
After office hours.}—The petition was 
delivered to the r trar not at his 
office, but at his residence, after office 
hours, on the last day upon which 
according to Dominion Controverted 
Elections Act, s. 12, it could bo filed :—- 
Held: tho petition was presented too 
late.—Re Norru PERTH DOMINION 
KLECTION, MONEY v. RANKIN (1909), 
183 0. L. R. 661; 13 O. W. h. 657.— 


1. Not before declaration of election.] 
—A potition to unseat a candidato 
under the Dominion Controverted 
Hiections Act, is bad if filed before the 
doclaration of the election, notwith- 
standing that the return is not made 
within forty days after polling day.— 
Fe Bow River ELECTION, GOUGE v. 
HALLIDAY, [1919] 1 W. W. It. 359; 14 

ta. L. it; 296.—CAN. 


m. Where clection resulls tn a4 


EH. Form and Contents. 
See, now, Election Petition Rules, rr. 2-4, 6. 


1276. Averment of general violence.|—(1) It 
appeared that the whole ot the money expended 
in bribery amounted in the aggregate to 2s. 6d. 


between three persons :—Held : 


shown beyond a doubt that the acts of alleged 
bribery were done by the candidates themselves, 
the expenditure of so small a sum could not 
Secus if the acts of giving 


invalidate the election. 
trifling sums were accumulative. 


(2) There was an allegation in the petition of 
undue influence :—Held: although evidence of 
general rioting & violence would not be altogether 
excluded under that averment, there ought pro- 
perly to be an averment in the petition stating 
that general violence was relied on. 

(3) The freedom of election is twofold. 
first place every man without any influence being 
brought upon him—it is illegal to use undue 


“tie A “tie” is a “return” 
within Act 9 of 1883, & a petition 
against such return is not, by sect 4 
of that Act, postponed until after the 
result of the election has been pro- 
claimed in the CGazette.- -CrossBY v. 
DEMAINE (1894), 8 K. D.C. 133.—S. AF. 


n, Returning officer absent — One 
copy left at residence—One posted— 
One personally delivered on return.}— 
Qn the last day on which a petition 
could be presented to the returning 
otficer & tor a week previously, tho 
returning officer was in a place where 
he could not be communicated with by 
any ordinary means. <A petition was 
signed in triplicate late in the after- 
noon of the last day for presentation. 
One copy was the same afternoon left 
in the house occupied by the returning 
officer as his private residence, but 
which he had locked up & left without 
any one in occupation during his 
absence, the document being placed 
inside the house through a window 
which had been left unfastencd. The 
second copy was posted the samo 
afternoon & sorted the same evening 
into the private box through which 
correspondence for the returning officer 
was always delivered ; but it was not 
cleared from this box until the next 
day, when it was placed by a clerk 
in the office of the returning officer, 
to await his return. The third copy 
was dolivered to the returning officer 
personally on his return about ten 
days afterwards :—Held: there had 
been no presentation of the petition 
within due time.—WELLINUTON CASE 
(1894), 13 N. Z L. R. 174.—N.Z. 


PART IX. SECT. 1, SUB-SECT. 2.—E. 

o. Form of _ petition — Statutory 
requircments—Telegraum endbodying al- 
leged petition insufficient.) ~—Held : 
under Commonwealth Klectoral Acts, 
1918-1922, ss, 185, 187, no proceedings 
can be had on a petition unless tne 
original petition bearing the signatures 
of petitioner & of the two witnesses 
is tiled within the time limited by 
sect. 185 (e). No proceedings could 
therefore be had upon a telegram sent 
to the principal registrar which pur- 
ported to embody a petition disputing 
un clection signed by a person qualified 
to vote at tne election in dispute & 
witnessed by two other persons.— 
ee Md as (1923), 31 C. L. R. 600.— 


__P- Allegation of corrupt practiccs— 
Sufficiency of.J—An allegation in the 
petition “that resp. was by himself, 
ote., guilty of corrupt practices as 
detined by the Controverted Elections 
Act of Ontario’”’ sufficiently charges 
the commission of corrupt practices 
under Election Act, R. 8. QO. 1877, 
c. 10, a8. 152 & 153.—NortTH ONTARIO 
(PROvV.) (1884), 1 EK. It. 1.—-CAN. 


Part LX.—PETITIONS. 
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influence—should exercise his own judgment in 
selecting the candidate he believes to be best fitted 
to represent the constituency, & there is freedom 
of clection in another sense, which is that every 
person who exercises the franchise ought to be at 
liberty to go & have the means of going to the poll 
& give his vote, without fear or intimidation. 
But for the purpose of sctting aside an election 
on that ground there is a limit that must bo 
established, & that is, that persons of ordinary 
nerve & courage are in fact prevented from going 


to the poll to give their votes (MARTIN, B.).— 


O’M. & H. 36. 


In the 


1277 i. Grounds may be alleged 
generally.}—It is no objection to an 
election petition that it is too gencral, 
as. by the Act it may be in any pre- 
scribed form, if it follows the form that 
has always been in use in the province. 
—Re LUNENBURG ELECTION, KAUL- 
BACH v. SveERRY (1897), 27 S. Cc. Rh. 
226.—CAN. 

q. Formal allegations as to. elec- 
tion.}—Petition was headed ‘‘ In the 
Klection Ct. The Controverted Elec- 
tion Act, 1873. Election for the 
County of Pictou, holden on Feb. 4, 
1874,’ & the first clause set out that 
** Petitioncr was a candidate at the 
above election,’ & claims ‘“ that ho 
ought to have been returned, etc.’’ 
The only allegation that the election 
in question was ‘** for members for the 
House of Commons” was contained 
in paragraphs of the petition, com- 
plaining that ‘‘no legal or proper 
oe ernest list of the electors of the 
suid County of Pictou, qualified to vote 
at the election of members to serve in 
the House of Commons of Cunada, ctc., 
was ever prepared, ete.’”’ & there was 
no statement in the petition to show 
that the County of Pictou was in the 
Province of Nova Scotia or in the 
Dominion of Canada:—Held: the 
petition sufficiently indicated the clec- 
tion intended to be contested.—DOULL 
v. CARMICUAEL, Russ. KE. KR. 14.—CAN. 


r. Need not show time of pubdlica- 
tion of return.)}—-RUSSELL (DoOM.) 
(1882), 1 O. KR, 439.—CAN. 


s. Petition irregularly intituled & 
filed. }--The election petition against 
the election & return of resp. was 
intituled in the High Ct. of Justice 
Q. B. Div., presented to the oficial 
in charge, filed & entered in the books 
of that office. <A preliminary objection 
was taken that the High Ct. of Justice 
had no jurisdiction :—Held: Ontario 
Judicature Act, 1881, makes the High 
Ct. of Justice & its divisions a con- 
tinuation of the former cts. merged in 
it, & those cts, still exist under new 
names; & the petition had not been 
irregularly intituled & filed.—MIT- 
CHELL v. CAMERON (1883), 8 & C. kt. 
126.—CAN. 


t. Copy. not signed by netitioner 
—No style of cause in petition.J— 
Motion to set aside the service of an 
election petition upon the grounds 
that the copy served was not signed by 
petitioner, did not show that the 
original was signed, & that there was 
no style of cause in the_ petition 
refused.—LA VERANDRYK ELECTION 
(1883), 1 Man. L. It. 11.—CAN. 


a. Variance in copy served. } — 
Ry Dominion Controverted Elections 
Act, 1874, s. 9, & copy of an election 
petition is required to be served on 
resp. within five days after its presenta- 


SALFORD CASE, ANDERSON, BRYANT & HARDING 

v. CAWLEY & CHARIEY (1869), 20 L. IT. 120; 1 

O’M. & H. 133. 

Annotations :—As to (1) Refd. Shrowsbury Caso (1870), 2 

As to (3) Refd. Birming 
ward v. Sarsons (1875), L. R. 10 
Montd. King’s Lynn Caso (1869), 1 O'M. 
Bolton Caso (1874), 2 O'M. & H. 138. 
1277. Grounds of petition may be alleged 

generally.|—BEAL v. SMITH, No. 1324, post. 


ham Case, Wood- 
C. P. 733. Generally, 
& H 206; 


tion. 
resp. with having corruptly givon to 
electors meat, drink, etc., on the day 
of nomination, & on the polling day ; 
also, with hiring, promising to pay, & 
paying for horses, carriages, etc., to 
convey voters to the polls. ‘The paper 
served on resp. aS a copy of the 
petition omitted from the first allega- 
tion the words ‘* & on the following 
days,’’ & from the second the words 
* & paying for ’’:—Held: no copy of 
the petition had been served on rel 
the words omitted being matertal 
allegations in the petition.—lKoGrxs 
Cc WALLACE (1885), 4 N. B. KR, 459.— 


A petition was filed charging 





b. .l—The following variances 
between the original petition & the 
copy filod: ‘ person” instead of 
‘persons ’’; ‘‘ places’ instead of 
“place”: “John <A. McDonnell ” 
instead of “ John A. McDonald”: 
‘“‘cause’’ instead of ‘ caused ” :— 


Held: immateorial.—Re LORNE (1887), 
4 Man. L. RH. 275.—CAN. 

C. .}— An election petition 
alleged bribery by resp. 3. himself, & 
by his agents, & concluded, ** whereby 
the said B. was & is incapacitated to 
serve in the House of Commons of 
Janada as @& momber for the said 
electoral district of G@.. & the said 
election & the return of the said 
B. were & are wholly null & void ”: 
—JIeld: an omission of the words 
*roturn of the said B. were & are 
wholly null & void” in the copy 
of the petition served on resp. was & 
fatal defect.—ACHIF v. BURNS (1892), 
31 N. B. R. 533.—CAN. 

d. Allegations of wrongful acta 
in the alternative—Not too vague & 
uncertain.) —A petition is not insuffi- 
cient for vagueness or uncertainty 
because it alloges a number of wrongful 
acts in the alternative. A petition is 
sufficient, if it allege merely that el 
was guilty of a AD Adee within 
the Election Act of Manitoba, 1886, 
s. 198.—Re CARTIER (1887), 4 Man. 
L. KR. 317.—CAN. 


©. Absence of words ‘ Whose 
nume tg subscribed ’’—LHLffect EO ae 
Tho absence of the words ‘‘ Whose 
name is subscribed ’* after the name of 
petitioner is not a sufficient ground of 
objection to a petition.—He CARIIER 
(1887), 4 Man. L. RH. 317.-——CAN. 


f. Omission of prayer.J}—An_ clec- 
tion petition set forth certain corrupt 
practices & concluded as follows: 
‘“ Your petitioner alleges that, by 
reason of one or more of such acts or 
practices, the election of H. was 
void **:—Held: these words con- 
stituted a sufficient prayer for rellef.— 
Re SHOAL LAKE (1887), 5 Man. L. R. 
57.—CAN. 

g. Need not show il 





was presenicd 
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Sect. 1.—Parliamentary elections: Sub-sect. 2, EF. 
& F.; sub-sect. 3.] 


1278. ——.]—~PONTEFRACT CASE, 
RECKITT ie ), as reported in Day, 125. 

entd. Tower Hamlets, St. George’s Division 

Case ( 95), 5 On OM. & H. 89; Oxford (Borough) Case 

Goss ; 8) 10. 

1279. Charges rail be formulated in definite 
form.] — LANCASTER (County), LANCASTER 
DIVISION CASE, BRADSHAW & KAYE v. FOSTER, 
No. 306, ante. 

hula of petition.|}—See Election Petition Rules, 
rr. 3, 4. 


SHAW v. 


F'. Notice of Presentation. 

See Election Act, 1868, s. 8; Election Petition 
Rules, rr. 10, 13-15, 60. 

1280. Failure to give notice to returning officer— 
Power of judge to rectify.J}—No technical or formal 
objections will be allowed to prevail where the 
matters objected to can be rectified by the judge 
without prejudice to either side. A summons 
called upon petitioner to show cause why the 
petition should not be struck off the file, on the 
ground that petitioner had complained of the 
conduct of the returning officer, but had omitted 
to give him notice of the petition or the recog- 
nisance :—Held: this was no ground for striking 


eee, at none eee ee rete 


within time limit. }—RYAN v. TURNER & 
LEWIS (1890), 29 N. B. R. 634.—CAN. 
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ELECTIONS. 


the petition off the file.—SHREWSBURY CASE, 
YOuNG v. FIGGINsS (1868), 19 L. T. 499. - 
Annotation :—Moentd. Taunton Case (1874), 30 L. T. 125. 


Security for costs.|—See Sub-sect. 3, post. 


Sus-sEcT. 3.—SECURITY FOR Costs. 

See Elections Act, 1868, ss. 6 (4), (5), 8, 93 
Election Petition Rules, rr. 18, 21, 24, 26, 27. 

1281. Sufficiency of—Security by recognisance— 
One surety sufficient..-Ranson v. DunpDas, No. 
1268, ante. 

1282. J—Elections Act, 1868, 
s. 6 (5), states that the security for costs to the 
emount of £1,000, which is to be given at the time 

at eons an election petition under that Act, 

‘shall be given either by recognisance to be 
eee into by any number of sureties not exceed- 
ing four, or by a deposit of money,” etc. It is a 
sufficient compliance with this enactment that the 
recognisance be entered into by one surety only.— 
HEREFORD CITY CASE, PREECE v. PULLEY & REID 
(1880), 49 L. J. Q. B. 686. 

1288. ——- Where two respondents.|—It is 
provided by Elections Act, 1868, that at the time 
of the presentation of a petition, or within three 
days afterwards, security for costs shall be given 














ee a ee Ce ceentallietnandlia ane EE ee 


20 D. L. R. 286; 25 Man. L. R. 197. 
—CAN. 


h. rhage sery of ae, ome: 
sion o dé occupa- 
tion. }—The omission to a out in the 
petition the residence, address, & 
pocunelion of petitioner is a mere 
objection to the form which can be 
remedied by amendment & ia not 

fatal.— LisaaR ere COLLINS v. Ross 
sbi), 20 8. C. R. 1.—CAN. 


—- Omission of occupation. }— 
A P cttion simply stated that it was 
te etition of *‘ A. C.” of L., County 
» without describing his. occupa- 
ea *& it was shown by affidavit 
that there are two or three other pe 
of that name on the voters’ t for 
that township :—Held: the petition 
should not be dismissed for the want 
of a more rticular description of 
etitioner. LENGARRY CASE, 

ENNAN ©. CHISHOLM (1891), 20 
S. i R. 38.—CAN. 

Excessive number of charges — 
Not to be encouraged. }—Re oe 
NORFOLK — PROVINCIAL ELECTION, 
SNIDER v. hey (1904), 4 QO. Ww R. 
314; 25C.L.T.9; 80. L. R. 566.— 
CAN. 

m. Allegation of misconduct by 
returning officer.}—An allegation in 
the petition that the ret g officer, 
with the knowledge & consent the 

member, 


elec in many bbs be 
improperly aided in the election of t 

latter is too vague & should be struck 
out.—Re LisGaR oa. Re SELEIRK 
Cask, Re BRANDON Case, Re PORTAGE 
LA TRIE CASE D8) 16 Man. 
L. Pi 249 iio 
of complaint 


Statutory 
not ‘used.}—The bedded words of com- 
far ri specified in R. 8. C. 1906, c. 7, 
. 11, were not used in the petition : — 

Feld’: of no weight, as the words used 
conveyed the seus: a ery a ng 
MACDONALD DOMINION 

MYLES v. MORRISON (1912), a8 W.L L. OR 
7753 8 D. L. R. 793; 23 Man. L. R. 
642; 3 W. W. R. 597 -—CAN. 


0. =} Cciekar by agent alone.}—Act 
9 of 1883, 3s. rovides that where 
an election petit 7 is presented it 
“ghall be signed by petitioner or all 
of ‘oun 17 more than one ”’ :-— 
Boas itio provision was peremptory i 
n y the macho e 
petitioner, “. Bot by 
sonally, new 6. v. 
TIERS 11903), 0. Se rt 361, —8, AF. 


p. Notice indorsed on petition — 
Whether sufficient.}—It is not essential 
under Ontario Act, R. 8S. O. 1897, 
8. 15, that a notice of the presentation 
of a * petition should be served, whcre 
such notice is indorsed on the etition. 
—OTTAWA (PROV.), 2 E. R. 64.—CAN. 


q. A Ra sends precedent to juris- 


diction hear a 2.+—On motion 
to to quaah appeal w re Stn had not, 
hree days afte r setting down 


the pee for hearing, given notice 


thereof writing, nor obtained from 
the Judge who tried the petition further 
time for giving such notico :—Held: 


such notice was a condition procedent 
to jurisdiction to nee the epee 
NORTH ONTARIO ELECTION, tian 
v. GIBBS (1879), 3 S. C. R. 374.—CAN. 


xr. Order allowing extension of time 
—Discretion of judge.) — Re NORTH 
ONTARIO ELECTION, WHEELER t. GIBBS 
(1879), 38. C. R. 374.—CAN. 


s. —— Need not be made by 
trial judge. }—The order allowing further 
time for service of the notice of 
ete ge of petition, etc., need tee 

by a judge assigne da to 
the petition.—ACHIE v. BURNS (Te02), 
31 N. B. R. 533.—CAN. 
t.§—— Also _ directing substitu- 


tional service—V alidity of #-The time 
for service of notice of the presentation 
S a BP ig po under Dominion Contro- 
rted Elections Act may be extended 

Mes application made after the expiry 
of the ten days allowed for such service 
bf sect. 18 of the Act. Such order 
lowing further time is not bad by 
reason of substitutional service being 
also directed in it, notwithstanding 


sect. 18 (2).—-Re WEST RBOROUGH 
DOMINION ELECTION ee pees v. 
STRATTON (1908), 17 0. L R. 612; 13 
O. W. R. : rigtiecmcar 0.—CAN. 


a. Notice in Gazelte—Necessity for.] 
—The absence of notice of ta- 
sion of the pede ti sper 
not a groun re. ry o on. 
—ITte peaks dss7), 4 Man. L. fh. 
317.—CAN. 

b —— locul ncwspuper — 
Necessity for. OF potitloners noed not 
upon presentation of a pero ve 
notice of the presentation thereof in 
the Gazette or a local n 


LAKESIDRE ELBOTION, TIDSBERRY v. 
GARLAND (1914), 29 Ww. L. R. te 
7 W. W. R340; 8 W. WR. 3 


c. Order for substitutional service— 
Before erpiration of period for personal 
service—When ma nde A order ror 
the substitutional service of a notice 
o resentation of a petition may be 
e before the expiration of the 
period £ fixed for personal service where 
eget ot that service cannot 

be effected within the said period.— 
Re inoeee & St. ANDREW'S 
ELECTION, GUNN v. MONTAGUE (1914), 
30 W. I. "R. 594; 7 W. W. R. 1049; 
7 Can. Crim. Cas. 114; 25 Man. L. Rf. 
4. No time fired for service— 
Valid if served within reasonable time. }— 
Re KILpoNnan & ST. ANDREW'S ELEC- 
TION, GUNN v. MONTAGUE (1914), 30 
W.L. R. 694: 7 W. W. R. 1049; 24 
re Crim. Cas. 114; 25 Man. L. R. 
°. Publication of notice — By re- 
turning officer.j|—Sect. 21 of Manitoba 
Controverted Klections Act is impera- 
tive, casting upon the returning officer 
the duty of publishing notice of pre- 
sentation of a petition, & is not con- 
ditional upon petitioner supplying him 
with funds for that purpose.—Re 
KILDONAN & ST. ANDREW’ LECTION, 
GUNN v. MONTAGUE (1915), 30 W. L. R. 
623: 21 D. L. R. 389: 7 W. W. R. 
1408 ; 25 Man. L. R. 336.— CAN. 
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ore i. Su ereney 0 of reise ih od oe by re- 
cognis ance— ety auf 
HIBRARD v. TUPPER, Russ. EF. R. a 





esd Wh tae silted a 
8. ere one petition is 
presented under Controverted Elections 
Act against the return of two members, 
it is not necessary to givo a separate 
sance for costa in respect 
each reap.— ROGERS rt. TURNER (1! (1886), 
26 N. B. R. 149.—OCAN. 


1263 li. ——- —-—-- ——-.]—- With a 
petition against the return of two 
sitting members, petitioner deposited 
$2,000 with the deputy prothonotary, 
& "in the notice of presentation of 
bg & deposit of epuitiathd 
hat he had given security 


for each aed * in all $n 000 os duty 
posited wit. prothono 
required by statute. Tho receipt wan 


by or on behalf of apie the security to be 

1,000 ” to be given 
ce, to be entered into by any number 
sureties not exceeding four, or by a deposit of 
artly in one way & partly in the 
ct also provides that ‘‘ two or more 
be made resps. to the same 
petition ; but for all purposes of this Act such 
gp reson petition 


‘to an amount of 
oh reco 

6) 

money ’”’ or 


other. The 
candidates may 


petition shall be deemed to be a 
against each resp.” :—Held: 


might be two resps. security to the amount of 
£1,000 was sufficient.—THomas v. WYLIE, BROAD 


v. FowLER (1868), 19 L. T. 498. 
1284, —— 





return of two or more members. 


(2) Petitioners themselves cannot be sureties ; 
but the fact of some of them entering into a 
recognisance as securities does not render the 
security invalid, but is an objection to its sufficiency 


oppeee by the judges, & acknow- 
ledged receipt of $2,000, without 
pohine that $1,000 was deposited as 
security for each resp. :—~Held: there 
pens at the time of the presentation 
of the petition security of $1,000 for 
the costs of each resp. the security 
even was sufficient.—QUEEN’S COUNTY 

PRINCE COUNTY CaAsES (1891), 20 
8. C. RR. 26.—CAN. 

{. —— In prescribed form.) 
~-Though Controverted Elections Act 
provides that the security for costs 
shall be the amount of $2,000, it is 
sufficient to follow the prescribed form 
of Feocg HN EnnOe viz. petitioner in the 
sum of $1,000, & two securities in 
$500 each 

Qu.: whether the fact that two 
petitioners joined in the recognisance 
rendered it invalid.— RoGErs v. TURNER 
(1886), 26 N. B. BR. 149.—CAN. 

Affidavit ambiguous. ] 

__. affidavit of each surety was in 
these words: ‘‘I am surety in the 
mnatter of, etc., that the sum for which 
I shall be bound by such recognisance 
{s that of five hundred dollars. That 
1 am worth at least double the sum for 
which I am bound by such Pare eos 
ance, after payment of all just debts ’’: 
—Held: the affidavit was ambiguous, 
& therefore defective——LYNDS_ v. 
TURNER (1882), 22 N. B. R. 286.—CAN. 

h. Bond—Affidavits of justi- 
Acation—W’hen required. }—Security for 
costs may be given by bond to resp. 

A bond was given to secure certain 
named costs ‘‘ & also all costs which 
on the final disposal of the ree the 
ct. shall award to be payable as pro- 
vided by the Manitoba Act.’’ The 
statute required security for ‘“‘ any 
& all other expenses & charged’’— 
Held: the bond was sufficient, affi- 
davits of justification need not accom- 
pany the bond. But if the sufficiency 
of the scourity be attacked the absence 
of such affidavits may be considcred.— 
ia aaa (1887), 4 Man. L. R. 317.— 


k. How pees ee tender. }— 
The security for costs required to be 
Bivon by lh. 8. M., o. 29, 8. 22, must be 
n gold coin or Dominion notes.—Re 
Sr. Bonirace (1892), 8 Man. L. It. 
474.—CAN. 


1, ———~— ~——,}~Re Cypriss (1892), 
8 Man. L. 10581 CAN, ene 


m.——— ———.) — Tho preliminuar 
objection was that the securit 
de t receipt were illogal, n & 
void, the receipt es That the 
security required by law had been 
given on behalf of petitioners by a 
sum of $1,000 in a Dominion note, 
to wit, a bank note of $1,000 (Dominion 
depoaited ta ods Gaus ty notiones: 
o y petition 
constitu @ legal tender under the 





eae) 








Petitioners as 
(1) Security to the amount of £1,000 is all that 
can be required, though the petition is against the 
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‘ either 


void, on the 
petitioners, 


though there 
be stayed. 


L909 


under sect. 8, & may be amended by a deposit of 
money pursuant to sect. 9 of Elections Act, 1868. 
(3) A recognisance having been objected to as 
und that the sureties were four 
the election judge at chambers 
refused to order the petition to be removed from 
the files of the ct., 
insufficient, & ordered that, if £1,000 should be 
deposited, the petition should be deemed at issue ; 
& that, in default, the proceedings on the petition 


ut held the security to be 


(4) The mode of questioning the order is by 


application to the ct. in virtue of its general 


sureties.|,— jurisdiction. 


t Sundays are not to be reckoned in 
computing the 21 days allowed by sect. 6, sub- 
sect. 2, of the Act, for filing the petition —HULL 


CASE, PEASE v. NoRwoop, SOUTHAMPTON CASE, 


statute of the Dominion of Canada 
now in force.’? The deposit was in 
fact a Dominion note of $1,000 :— 
Held: the deposit & receipt complied 
sufficiently with Dominion Controverted 
Elections Act, s. 9 ( f ).—ARGENTEUIL 
CARE, CHRISTIE. ¥. MORRISON (1892), 20 
Ss. C. R. 194.—CAN. 

n.—-—— Bills of chartered 
hank.}—PRINCE v. MALONEY (1895), 
2 Terr. L. R. 173.—CAN. 

o. Recognisance taken by justice of 
the peace—Whether valid.J)—A justice 
of the peace has no power to take a 
recognisance in an election case. 

A recognisance was taken before §., 
described as a justice of the peace. 
He was also a comr., but nothing 
appeared upon the recognisance to 
show that fact:—Held: the re- 
cognisance was invalid.—Re LAvVER- 
ANDRYE, Fe ST. ANDREWS (1887), 4 
Man. L R. 514.—CAN. 


p. —— Substitution of other 
security.) —An instrument in the form 
of a recognisance not under seal, taken 
before a justice of the peace, was filed 
as security for costs :—ZJield: (1) irre- 
war as a recognisance: (2) the ct. 
Fad no power to permit the substi- 
tution of other security.— Re EMERSON 
(1887), 4 Man. L. R. 287.—CAN. 


é 1— If the 
security upon an election petition be 
imperfect there is no power to permit 
an amendment of it or the substitu- 
tion of other security.-—Re NorRTH 
A aaa. (1887), 4 Man. L. R. 280.— 














c emenaamnnied 


r. Recognisance — Sufficiency of 
certt ¢e.}—In a certificate at the end 
of the recognisance one of the sureties 
Was referred to as “ the above named 
W. A. Baldwin.” It should have 
been ‘‘ William Augustus Baldwin ”’ :-—- 
Held: sufficient.—Re LORNE (1887), 
4 Man. L. R 275.—CAN. 


8. Sufficiency of condition.] 
—~The condition of the recognisance 
was as follows: ‘ The condition of tho 
recognisances is that H. shall well & 
truly pay ":—Held: sufficient.—-Re 
LORNE (1887), 4 Man. L. R. 275.—CAN. 


t. Deposit —TWVho ma receive — 
Deputy prothonotary.}—With an elec: 
tion petition against the return of two 
sitting mombers for an electoral district, 

otitioner ry eerie $2,000 with the 
eputy prothonotary :—Jleld pay- 
mont to the deputy prothonotary was 
a valid payment.—QUEEN’sS County & 
Prince County Oases (1891), 20 

S. C. R. 36.—CAN. 
}—-Upon ap- 


peals from decisions of the supreme 
ct. of Nova Scotia dismissing pre- 
Hminary objections to Dominion olec- 
tion petitions :—Held: payment of 
the security required by R. 8. C. 1886, 





PEGLER v. GURNEY & HOARE (1869), L. R. 4 C. P. 
235; 38 L. J. 0. P. 161; 19 L. T. 648; 33 J. P. 
343; sub nom. PEASE v. Norwoop & Cuay, Re 
KINGSTON-UPON-HULL CaAsE, 17 W. R. 320. 


c. 9,8 9.(e) into the hands of a person 
who was acting for the prothonotary 
H., & a receipt signed by such person 
in the name of the prothonotary, 
under s. 9 (g), were valid.—INVERNESS 
CASES (1891), 20 8. C. R. 169.—CAN, 








b. —— .}-—A deposit made 
as security under Manitoba Con- 
troverted Elections Act, s. 19, requiring 


etitioners to deposit with the pro- 
honotary a ce sum of money as 
security is also valid if made to the 
deputy prothonotary.—Re LAKESIDE 
KIECTION, TIDSBERRY v. GARLAND 
(1914), 29 W. L. R. 628; 7 W. W. R. 
340; 8 W W.R. 33; 20 D. L. R. 
286: 25 Man. L. R. 197.—CAN. 

Cc. Deputy clerk of court.) 
—PRINCE v. MALONEY (1895), 2 Terr. 
L. It. 173.—CAN. 

d. Properly paid—Subsequent 
disposition. }—Tho deposit of $1,000 
was given to the clerk at the time 
of the presenting the Poa but 
it was afterwards paid to a bank 
under the direction of the accountant 
of the supreme ct, :—Held: having 
been properly paid to the clerk, the 
subsequent disposition of it could not 
affect petitioner.—RuUssELL (DoOM.) 
(1882), 1 O. R. 439.—CAN. 


e. Whether to be made personally 
—Solicitor’s authorit presumed. }— 
The deposit required to be mado 
by petitioner need not be made by 
him personally, & the authority of 
his solr. to make it on his behalf 
should be presumed.—Re EDMONTON 
PROVINCIAL ELECTION, CARSTAIRS Uv. 
Cross (1912), 22 W. L. R. 797; 2 
W. W. R. 1086; 8 D. L. R. 369.—CAN. 


aa. Payment into Court of 
Chancery.}—A Dominion note for 
$1,000 was offered as security in this 
case to the registrar of the Ct. of Ch. 
who stated to petitioner's solr. that 
he could not receive it, but directed 
thom to make payment of it through 
the accountant of the ct. in the same 
manner a8 moneys were usually paid 
intoct. Thesolr. then paid the money 
into the bank to the t of the matter 
of the petition according to the usual 
practice of the Ct. of Ch. :—Held :_ the 
deposit of the security, as required by 
37 Vict., c. 10 (D), was properly given. 
—Re NORTH YORK ELXCTION, OLIVER 
v. STRANGE (1878), H. B.C. 749.—CAN. 

bb. —-, }—-JARDINE ¥. BUL- 
LEN, ESQuIMALT CASK (1900), 7 B.C. Lt. 




















oo. Notice by pelitioner.}—A notico 
by petitoner, informing  7e2p, jae 
security ven 
BOO ene ne ORENTICE, 
no ce. A « ld 
moore Case (1900), 7 B. C. R. £98.— 


dd. “ Three sufficient suretics "— 
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1285. ——— Application for additional security.] 
—ToweER HAMLETS, ST. GEORGE’S DIVISION CASE 
(1895), 5 O'M. & H. 89. 


Annotations :—Mentd. Kingston-upon-Hull Central Division 
Case (1911), 6 O'M. & H. 372; Ser tg (Borough) 
East Division Case (1911), 6 O'M. & H. 292 ; Northumber- 
land, Berwick-upon-Tweed Division Case, Bosanquet & 
Widdrington v. Philipson (1923), 7 O’M. & H.1; Oxford 
(Borough) Case (1924), 7 O’M. & H. 49. 


1286. Objection to recognisance—Time within 
which made.]—On the hearing of a summons 
calling on petitioners to show cause why their 
petition should be further proceeded with, on the 
ground that no security had been given, it appeared 
that the summons had been taken out more than 
five days after the notice ot the presentation of 
the petition had been served on the resps. :— 
Held; where no other proceeding has been taken 
in the matter of the petition since the service of 
such notice, a reasonable time will be allowed for 
making an objection not mentioned in Election 
Act, 1868, s. 8.—OLDHAM CASE, COBBETT Uv. 
HispErtT (1868), 19 L. T. 501. 

1287. Return of deposit—On withdrawal of 
petition.|—A judge ordered a petition against the 
return of two members to be withdrawn on pay- 
ment of costs. Twelve months after the pre- 
sentation of the pevien. & eight months after 
the order for withdrawal, application was made 
for the discharge of the sureties, & the payment to 


mee 


Meaning of.) —The expression in Con- final disposal of 
troverted Elections Act, “three suf- 
ficient. suretics,’? means three sureties 
each of whom is sufficient for the whole 


amount.—Re ASSINIBOIA (1887), 4 


Held: petitioners were not bound by ° 
the form of the mecorye given by the 
prothonotary as to t 

which the security given was intended, 


ELECTIONS. 


petitioners of the money deposited as security in 
the Bank of England :—Held: the fact that cer- 
tain questions affecting costs were pending before 
the Ct. of Common Pleas was no ground for 
refusing the application. Boston CaAsE, JONES v. 
MALCOLM & COLLINS (1869), 21 L. T. 645. 

1288. On abatement of petition.)—The 
effect of a dissolution of Parliament while an 
election petition is pending, before the hearing of 
such petition, is that the petition drops, & the ct. 
will order the sum deposited by petitioner by way 
of security for costs to be returned to him.— 
EXETER CASE, CARTER v. MILLS (1874), L. R. 9 


C.P.117; 431. 7.C0. P. 111; 22 W. R. 318. 
ARON :—Consd. Marshall v. James (1874), L. 1. 9 C. P. 





1289. Payment out to successful respondent— 
Application to be made after taxation of costs.]— 
LANCASTER (COUNTY), LANCASTER DIVISION CASE, 
Tae & Kaye v. Foster (1896), 5 O'M. & 


Annotation :—Mentd. Great Yarmouth Case (1906), 5 O'M. 
& H. 176. 


SUB-SECT, 4.—INTERLOCUTORY PROCEEDINGS. 
A. In General. 


See, now, Election Petition Rules. r. 44. 

1290. Application for recount—At what time 
made.|—TOWER HAMLETS, STEPNEY DIVISION 
CASE, ISAACSON v. DuRANT, No. 799, ante. 


the petition ’’.— 1874, was intituled in the election ct., 
which ct. has been abolished by 37 
Vict., c. 10 (D), except as regarded 
elections held before that Act. The 


16 purposes for 
deposit of $1,000 was made on the 


Man. L. KR. 328.—CAN. 

1. ‘* Objection to security given ’’— 
Meaning of.j—Application was made 
to set aside a municipal council election 

tition on the ground, among others, 
hat no atari was given as required 
by Stat. KR. S. O. 1900, c. 72, the 
recognisance having been entered into 
before a comr. of the Supreme (‘t., 
who had no authority to act, & that the 
provision of sect. 9 of the act, per- 
mitting the removal of objections to 
the security given ai deposit of a sum 
of money within the time specified, 
applicd only to cases where the security 
was merely insufficient, & not to cases 
where there was no security or that 
given was invalid :-- Held: the words 
of the sect. ‘‘ any objection made to 
the security given ’’ must be given a 
liberal construction, &, so read, 
covered the case in question. 

The language of the Act is applicable 
to any security petitioncr puts up, 
whether insufficient in point of amount, 
or in any other way to meet resp.’s 
costa, whether right in form or amount, 
provided it is genuinely filed as ua 
security for the purposes of the 
petition.—-NICHOLLS iv. RAWDING 
Neale) 4 43 N.S. KR. 192; 6 E. L. KR. 

1.—CAN. 


m. In cross-pelition— Whether _ re- 
quired. }—-Under Controverted Elections 
Act, Rh. S. O. 1887, c. 10, 8. 13, security 
for costs is required only in the case 
of the original or principal petition, 
& not in that of a cross-potition.— 
Ite KINGSTON PROVINCIAL ELECTION, 
VANAISTINE v. Harty, 14 C. L. T 
420; 2K. R. 10.—CAN. 


n. Jo what purposcs applicable.) 
-——Petitioners, intending comply 
with Manitoba Controverted Elections 
Act, R. S. M., c. 29, 88. 21, 22, made 
a deposit with the prothonotary, con- 
sisting of Dominion notes, & got a 
i gy eae pl that the sum of 8750 
had n deposited as security “ for 
the payment of all costs, charges & 
expenses which the ct. shall award 
to be payable by petitioners on the 


as no receipt is required by the statute 
to be given. Tho money was paid in 
as security for costs in the matter, & 
sects. 21 & 22 of the Act make it 
security for all purposes therein 
referred to.— Re ST. BONIFACE (190]), 
13 Man. L. Qh. 75.—CAN. 


oO. -}]— Upon preliminary ob- 
jections to a petition, under Dominion 
Controverted Elections Act, against 
the return of resp. as a member for an 
electoral district in the House of 
Commons of Canada:—Held: the 
$1,000 deposited by petitioners as 
security was for the purpose of securing 
payment of the costs & expenses, not 
only of the member whose election or 
return was complained of, but also of 
the returning officer, where his conduct 
is complained of—Re PROVENCHER 
DOMINION ELECTION (1912), 20 W. L. Rt. 
11; 1D. L. R. 265; 1W. W. R. 768; 
22 Man. L. R. 16.—CAN. 

1287 . Return of deposit--On with- 
drawal of petition.}—Between the 
appeal from a decision of Nov. 8, 1890, 
in a controverted election case & the 
sittings of the ct. Parliament was 
dissolved, & by effect of dissojution 
the petition dropped. Resp., in order 
to have costs out of the deposit in ct. 
moved before a judge of the Supreme 
Ct. in chambers to dismiss the appeal 
for want of prosecution, or to have the 
record remitted to the ct. below. 
Petitioner claimed the deposit should 
be returned to him :—J/eld;: the final 
determination of the right to costs 
being kept in suspense by the appeal, 
the motion should be refused: but 
inasmuch as the deposit in the ct. 
below ought to be disposed of by an 
order of that ct., the registrar of the 
Supreme Ct. should certify to the ct. 
below that the appeal was not heard, 
& that the petition dropped by reason 
of dissolution of Parliament = on 
Feb. 2, 1891.—HALTON Cask, LUSH v. 


p. Payment ouwt—By what court 
authorised, }—A petition filed on Feb. 6, 
1875, against an election held in Dec. 





same day with D., who was clerk of 
the election ct. as well as to the ct. 
of Q. B. who signed a receipt for it 
as clerk of the election ct., headed in 
that ct. :---Hield: the ct. of Q. B. had 
no power to make an order on D. to 
ay out the money, he having received 
t asclerk of another ct.— Re KINGSTON, 
STEWART v. MACDONALD (1877), 41 
U. C. R. 310.—CAN. 


PART IX. SECT. 1, SUB-SECT. 4.—A. 


qa. Preliminary objections — Ku- 
tension of time for filung—Power of 
judge to make successive orders.}— Under 
Manitoba Controverted Elections Act, 
R &. M. 1902 v 34, 9. 37, a judge has 
power, if he sees fit, to make more than 
one order to extend the time for resp. 
to file preliminary objections to an elec- 
tion petition—Re GIMLI PROVINCIAL 
ELECTION (NO. 2), REJESKI 1. TAYLOR 
(1913), 26 ° ls. Rh. 20; 14 Dd. L. hk. 
863; 23 Man. L. HR. 851.—CAN. 
Yr. Failure to leave cony of 
pee with clerk of court. }—Tetitioner, 
aving filed an clection petition, is 
bound to leave a copy with the clerk 
of the ct. to bo sent to tho returning 
officer, & his failure to do so is the 
subject of a substantial preliminary 
objection & fatal to the petition.— 
LISGAR C'ASE, COLLINS tv. Ross (1891), 
20 Ss. C. jh. 1.—CAN. 
8. Status of petitioners—Onusa 
probandi.}—Applt. filed preliminary 
objections as to tho status of 
eae oe When the partics were 
eard upon the merits of the preliminary 
objections no evidence was given as 
to the status ot petitioners & the ct. 
dismissed the objections :—Held: the 
onus was on petitioners to prove their 
status as voters.— BKLLECHASE CASE, 
AMYOT vv. LABRECQUE (1892), 20 
S. C. Rh. 1S1.—CAN. 
tee. | — BY pre- 
liminary objections to an _ clection 
petition resp. claimed the petition 
should be dismissed because petitioner 
had no right to vote at the eloction. 
On the day fixed fur proof & hearing 





Part LX, —PEtTIvTIons. 


By whom taxed.]|—Sce Sub-sect. 4, B., post. 
Amendment of petition.|—Sce Sub-scct. 4, B., 


et. 

Particulars.|---See Sub-sect. 4, D., post. 

Discovery.]—Sec Sub-sect. 4, E., post. 

Examination of witnesses on commission. ]— 
Sce Sub-sect. 4, I*., post. 


B. By Whom tried. 

See Blection Petition Rules, r. 44. 

1291. Judge not on rota.|—-A summons in the 
matter cf an election petition was taken before a 
judge at chambers not on the rota for the trial of 
election petitions :—Held: this was irregular, it 
being the intention of Election Act, 1868, that 
the election judges should lay down precedents in 
practice.—SALFORD Casé, Re A SUMMONS (1868), 
19 L. T. 502. 

1292. .|—(1) A judge not on the rota for 
the trial of election petitions will deal with applica- 
tions made to him in connection with such peti- 
tions on their general merits. 

(2) Particulars of an allegation in the petition 
of the exercise of ‘‘ other corrupt & illegal means ”’ 
must be given within five days.—BRADFORD OASE, 
HALEY v. HIPLEY (1869), 19 L. T. 573. 

1293. Change of venue.]|—TEWKESBURY 
CASE, COLLINS v. PRIcE, No. 1350, post. 

1294. Leave to amand  petition.|—By 
Jud. Act, 1881 (c. 68), s. 14, ‘ the jurisdiction of 
the High Ct. of Justice to decide questions of 
law, upon appeal or otherwise, under Elections 
Act, 1868 ... or any Act amending same, shall 
henceforth be final & conclusive, unless in any 
case it shall seem fit to the said High Ct. to give 


of the preliminary objections petitioner 
adduced no proof & resp. declared 
that. he had no evidence & the pre- 
liminary objections were dismissed :— as 
Held: the onus probandt was upon 
petitioner to establish his status.--- 
STANSTEAD CASK, HKIDER v. SNOW 
(1891), 20 S. C. R. 12.— CAN. 


a. Knowledge of 
nature of ebaagel ~Upon the hearing 
of preliminary objections to a con- 
troverted election petition :—-7leld: 














140.—CAN. 








entitled to vote at the election should 
not be dismissed where resp. to the 
petition is entitled to give evidence 
to the status of petitioner. 
QUEBEC WRST CASE, PRICE v. NEVILLF, 
POWER ¥v, PRICE (1909), 42 S. CG. R 


e. --—— Where demand for narti- 
culars should be made.}—Where resp. 
alleged by cross-petition that the 
defeated candidate personally & by 
agents ** committed acts & the offence 
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special leave to appeal therefrom to Her Majesty's 
Ct. of Appeal, whose decision in such case shall be 
final & conclusive.’’ An order for the amendment 
of an clection petition under Corrupt Practices 
Act, 1883, s. 40, by a judge sitting at chambers, 
who was not on the rota for the trial of election 
petitions, having been rescinded by the High 
Ct. on the ground that he had no jurisdiction to 
make such order :—Held: the question so decided 
was one of law within sect. 14 of the former Act, 
&, consequently, no appeal lay to the Ct. of Appeal 
without leave.—PONTEFRACT CASE, SHAW vv. 
RECKITT, [1893] 2 Q. B. 59; 62 L. J. Q. B. 375; 
69 L. T. 827; 57 J. P 805; 41 W. R. 497; 9 
T. L R. 467; 37 Sol. Jo. 493; 4 R. 425, C. A. 


Annotations :—Refd. Everett v. Griffiths (No. 3), [1923] 1 
K. B. 138. Mentd. Oxford (Borough) Case (1924), 7 
O'M. & H. 49. 

1295. —— Leave to amend particulars.|— 
TOWER HAMLETS, ST. GEORGE’S DIVISION CASE 
(1895), 5 O'M. & H. 89. 

Annotations :-—Mentd. Kingston-upon-Hull Central Division 
Case (1911), 6 O'M. & H. 372; Nottingham (Borough) 
Kast Division Case (1911), 6 O’M. & H. 292; Northumber- 
land, Berwick-upon-Tweed Division Case (1923), 7 O’M. & 
H. 1; Oxford (Borough) Case (1924), 7 O'M. & H. 49. 
1296. Whether appeal lies—From decision of 

Divisional Court.|—-PONTEFRACT CASE, SHAW t. 

REcKITT, No. 1294, ante. 


C. Amendment of Petition. 
Z See, now, Corrupt Practices Act, 1883, s. 40 
(2), (8). 
1297. General rule—Powers of court.|—(1) This 
ct. will not amend an election petition by striking 
out, after the lapse of the time limited by Election 


PART IX. SECT. 1, SUB-SECT. 4.—B. 


k. Jurisdiction of judge at cham- 
bers—Order as to preliminary objec- 
tions.]—A judge sitting at cham- 
bers has jurisdiction to make an 
order setting down preliminary objec- 
tions to an election petition to be heard 
before one of the judges of the supreme 
ct.— -He CUMBERLAND, RIPLEY v. LOGAN 
(1905), 37 N.S. R. 349.—CAN. 


l. Whether appeal lics — From 


(1) although the petition was not read 
over to petitioner before he signed it, 
he knew that he was signing a petition 
against the return of resp. at the 
election in queation. & knew in general 
terins the nature of the document which 
he was signing, & that was sufficient ; 
it was not necessary that he should 
know the details of the allegations 
that were being made in his name; 
(2) the onus is upon petitioner of 
establishing his status as an clector.— 
Re CLARESHOLM PROVINCIAL ELEc- 
TION, MCVAUGHT v. MCKENZI® (1912), 
22 W. L. R. 840; 8 D. LR. 58; 5 
res L. KR. 286 ;5 3 Ww. W. R. 133.— 





b -—— ---Dominion Elections 
Act, 1900, 5. 113, provides that any 
person hiring a conveyance for a 
candidate at an election or his agent, 
for the purpose of conveying any voter 
to or from a polling place shall, inso 
Sacto, be disqualified from vole at 
such election :—fleld:; the right of 
an elector to present a petition against 
the return of a candidate at an election 
may be questioned, by a preliminary 
objection, on the ground that he is 
disqualified under the above sect.— 
Re BERLAND CASE (1905), 368. C. R. 
542; 25C. L. T. 134.—CAN. 


6—— ——.)— An objection to 
the status of a petitioner cannot be 
taken by preli ary objeotion.—Re 
DUFFERIN CASE (1879), H. E. C. 529; 
4 A. R, 420.—CAN. 





d. -——- J—A preliminary, 
objection to an election petition claim- 
ing that petitioner was not a person 


of undue influence ”’ :—Held: these facts 
could be obtained by a demand for 
particulars; a preliminary objection 
was properly dismissed.—QUFBEC WEST 
CASE, PRICK v, NEVILLE, POWER vt. 
PRicE (1909), 42 S. C. Kk. 140.—CAN. 


f. Nature  of.j)J— By re- 
liminary objections it was alleged that 
petitioner, who petitioned as candidate 
& elector, had n guilty of corrupt 
acts in connection with the election, & 
resp. prayed that evidence might be 
taken upon this charge, & that if 
sustained petitioner should not be 

ermitted to proceed any further with 
he petition or take any objection to 
the evidence of resp. °—lIlleld: pre- 
oan objections are confined fo 
legal objections & are in fact in the 
nature of demurrer; they are to be 
objections to the form & substance of 
the petition, objections which, if they 
prevetted: would render useless any 
nquiry into the merits, & are therefore, 
to be urged in @ summary manner to 
prevent the necessity, & avoid the 
expense attending a protracted trial 
before a judge in the _ county.— 
HIBRARD v. TUPPER, Russ. E. R. 61.— 





——.,] scored DPouLL v. CaR- 


.- 
MICHAEL, Rusa. E. R. 92.—CAN. 


h. ——— Power of court sitting to 
hear.}—The oct., sitting to hear pre- 
liminary objections, has no power to 
call witnesses before it, or to send a 
judge into any county to try facts & 
report for its adjudication.—HIBBARD 
v. TUPPER, Russ. E. R. 61.—CAN. 


decision of Court of Common Pleas.}— 
An appeal does not lie to the ct. of 
appeal from a judgment of the ct. of 
common. pleas overruling a preliminary 
objection as to the jurisdiction of the 
ct. to try a controverted election for 
the Dominion.—Re NIAGARA (1880), 4 
A. R. 407.— CAN. 


m. From judgment of con- 
troverted elections court.}—No appeal 
lies to the supremect. of Canada, under 
Dominion Controverted Elections Act, 
s. 64, from a Judgment of a contro- 
verted olections ct., dismissing motions 
to obtain an enlargement of the time 
for the commencement of the trial, &, 
to have a day fixed for the hearing on 
such preliminary objections.—PLOURDK 
uk eo 12 K. L. R. 125.— 





n. —— Jwave to appeal to Privy 
Council—From decision of court of 
appeal. }—-Leave to appeal to the Privy 
Council from a decision of the ct. of 
appeal in an interlocutory matter in 
connection with rt ings on a 
petition under Manitoba Controverted 
Klections Act, R. S. M. 1902, should 
not be granted by the ct. of appeal, 
especially where no question of ultra 
vires has been raised.-—He GIMLI 
PROVINCIAL ELECTION (NO. 3), 
REJESKI v. TAYLOR (1913), 26 W. LL. R. 
30; 14 D. L. R. 863; 23 Man, L. ft. 
851.—CAN. 


PART IX. SECT. 1, SUB-SECT. 4.—C. 
o. Amendment containing additional 
charges.}—-The ct. will not allow an 
amendment to an election petition 
after the lapse of tho statutory perio 
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Sect. 1.—Parliamentary electiona: Sub-sect, 4, C. 
& D. (a) & (6).] 

Act, 1868, for presenting it, that part of the 
prayer of the petition which claims the seat for 
petitioner, an unsuccessful candidate, & the 
allegations applying to a scrutiny which would be 
dependent thereon, inasmuch as this would affect 
the rights of the constituency. 

(2) The jurisdiction conferred on the Ct. of 
Common Pleas by the above Act is not in all 
respects the same as in ordinary causes, but is 
subject to the Act. 

(3) Semble: it is competent to this ct. to amend 
an election petition at any time by striking out 
allegations therein, where it is satisfied that no 
injurious result, or a beneficial one, will follow ; 
or by adding matter discovered after the filing of 
the petition. _ 

(4) The practice of election committees of the 
House of Commons which by sect. 26 of the above 
Act is to be observed appears strongly in favour 
of not excluding recriminatory charges by the 
sitting member when the seat is claimed by 
petition & petitioner afterwards desires to abandon 
the claim.— ALDRIDGE v. Hurst (1876), 1 C. P. D. 
410; 35 L. T. 156; 40 J. P. 391; 24 W. RK. 708; 
sub nom. ALDRIDGE v. Hurst, HORSHAM CASE, 


. J. Q. B. 481. 
8 hold Clark v. Wallond (1883), 52 L. J. Q. B. 
321 


12908. By striking out claim to seat.|—AlLDRIDGE 
v. Hurst, No. 1297, ante. 

4299. Addition of allegations of illegal payments, 
employment & hiring.|—-I do not see how any 
sound distinction in substance can be presented 
as to why a petitioner should be allowed to amend 
quoad an illegal payment, employment, or hiring, 
which was not an illegal practice (POLLOCK, B.).— 


York (Counry) East RIDING, BUCKROSE 
Division CASE, SyKESs v. MCARTHUR (1886), 4 
O’M. & H. 110. 


Annotation :—Mentd. Cooper v. Ogden, Oldham Case (1908), 


® 
24 T. L. 1. 242. 
1300. Amendment introducing substantially new 


charge.|—The ct. has no jurisdiction to allow, 


cen cee ee eee — 


fil of the petition, in cases 
tO Ne ie eenendinent contains addi- 
tional charges.—KiYSER _v. CONROY 
(1917), C. P. D. 353.—8. AF. 


, Amendment to schedules—When 
allowed.) — Amendments to the 
schedules of a petition may be allowed 
where reasonable notice is given. If 
such notice is not given the ct. may 
allow the amendments after putting 
petitioner to terms.— KYSER v. CON- 
ROY (1917), C. P. D. 353.—B. AF. 


q. nae of defective copy of 
ion—Power 0 
ag petition under Alberta Con- 
troverted Eiections Act, served on 


from it a page of 
resp., had omitted Ble Se 
to set aside 


1094,—CAN. 


had b 


ma 
the petition on reliminary objections : 
_-Hleld: the objection ‘‘ that service qecins: thet 


of the petition has not been 
ie Paps Aon ag required by the Act,” 
was fatal, & the ct. had no power 
allow an amendment; & the petition 


be restored to i 
conform 


resp., it was not fatal, & leave to amend 
was given.—Re CENTRE BRUCK PRO- 
VINCIAL ELECTION, STEWART v. CLARK 
(1903), 22 C. L. T. 286; 40. L. RB. 
63 ; O. W. R. 5603; 20. W. R. 


8s. Alteration after 
restored.}— After an electian petition 
een filed, two clerks of the CG. ZL 
ents of the solr. for petitioner were 
allowed to compare it with 
grossed copy, & find 
ssa different Pra al | 
petition so as correspon 
f court---The COPY Cony, adding in ono 
“ treating ** which h 
introducing a charge of a corrupt 
practice not in the original. 
served upon resp. after this alteration 
corresponded with the potition as 
It was not shown, & it was 
etitioner knew of the 
alteration :— ae the petition ppg 
s 0 
the copy served should 
with tho petition as it was 


ELECTIONS. 


under Elections Act, 1868 (c. 125), an amendment 

of a petition which introduces substantially a new 

charge.—Re NORWICH CASE, BIRKBECK v. BULLARD 

(1886), 2 T. L. R. 273. 

Annotations :—Mentd. Northumberland, Berwick-upon- 
Oxford ae 


Tweed Case (1923), 7 O'M. & H. 1; 
Case, Hall & Morrell ». Gray (1924), 7 O'M. & A. 


1301. .|—WORCESTER (BOROUGH) CASE, 
GLAZZARD v. AL.LS0PP (1892), as reported in Day, 
85. 





D. Particulars. 
(a) In What Cases granted. 


See Election Petition Rules, rr. 6, 7; PRAcTIOR. 

1802. Whether separate lists required—Of persons 
bribed & treated.|—Persons bribed & treated were 
given in one list & an application for further 
particulars was refused.— BRADFORD CASE (1869), 
19 L. T. 661. ‘ 

1303. —— ———- & unduly influenced—& of 
votes claimed on _ scrutiny.|—In giving par- 
ticulars there should be separate lists of persons 
bribed, treated. & unduly influenced, & of the 
votes claimed to be put on on the scrutiny.— 
HORSHAM CASE (1869), 20 L. T. 180. 

1304. Allegation of corrupt practices—Names of 
persons gullty of & subjected to corrupt practices— 
& of alleged time & Peay One eee 


CaAsE, STAFFORD CASE (1869), 20 L. T. : 
Annotation :—Refd. Maude v. Lowley (1874), 38 J. P. 280. 


See. also, No. 1316, post. 

1305. —— Bribery & treating.|— 
(1) A vacancy having occurred in the representa- 
tion of the city, several candidates of like politics 
started but agreed to a test ballot to decide which 
should continue the contest. It was alleged that 
corrupt practices had prevailed against this 
ballot :—Held: the trial ot the petition being 
fixed for Monday, May 23, particulars must be 
given on the )7th, with permission to add to them 
up to the 19th, containing the names & addresses 
of the persons alleged to have been bribed & 
treated, & of those who bribed & treated, & the 
places where & times when the alleged treating 
took place. 








Lincoln & Niagara existed, but there 
was an electoral district of Lincoln, 
being the district intended :—Held : 
the misdescription was not fatal; the 
additional words might be treated as 
surplusage & struck out, leave being 
given to petitioner to make such amend- 
ment.—Re LINCOLN PROVINCIAL ELEC- 
TION, MCKINNON 0. JESSOP (1903), 22 
. L. T. 362; 40. LL. R. 456: 1 
QO. W. It. 564.~-CAN. 
an en- 


that the two a. After examination of ballot 
red the filed papers: }+—Where the ct. on an applica- 
with the ion allows an inapection of the ballot 

ace the word papers, each party mgd only make use 
the effect of of & produce before the ct. the parti- 
cular papers complained of by him, & 

is confined to the terms of the order of 
ct. preheat, Sige inspection, & the ct. 
will not, after the inspection has taken 
place, allow an amendment of the 
petition, or the rep] affidavit in 
to rely upon other defective 
ballot papers discovered at the 
Inspection..-NICHOLSON v. VAN Nin- 
BERK (1915), T. Pp, D. §81.—-8, AF. 


ling —~— Original 


The copy 


nal state. 
amended to 


was set aside with costs.—He ST. PAUL ian filed. —~ I 5 ot 
ELECTION (1913), 25 . sINOOLN IaAGARA 

WLR. 877;_13 D. L. R. 639; 6 (DOM), 1 #. H, 428.—CAN, PART IX. SECT. 1, 8UB-SECT, 4.— 

Ww. Ww. 9.—CAN. electoral dia- D. (a). 


. —— Formal defect not misleading. 
tn the printed copy of the petition 


t. Miedescription of 
trict.]—The petition 
in an election case were 
roper ct. & purported to be under 


b. Allegation of 


other pa Corru: act: 
‘in the articular. Where nance 


headed in the -—Belter 
culars of ed corrupt practices, ete., 


served upon ree. the concluding 

prayer by take of the clerk, ntario Controverted Elections Act, have been delivered under an order 

a ke drawn through it:— as to ‘the election of a member of for that purpose, better particulars 
: although the copy was not the Legislative crag ead for the will not be ordered if those delivered 

strictly a * true copy ” of the o Province of Ontario for the electoral substantially comply with the spirit 

yet as the defect was a purely formal district of Lincoln & N * No of the order by ail reasonable 

one, & could not possibly have misled such provincial electoral districts as information. Nor will better parti- 


Part [X.—PETITIONS. 


(2) Order made for further & better particulars 
iving the Christian names of parties bribing & 
Eribed & treated, & the time when the respcctive 
corrupt acts alleged took place.—BrRIsToL CASE, 

BRETT v. ROBINSON (1870), 22 L. T. 487. 

Annciorion Reta. Maude v. Lowley (Nu. 2) (1874), 30 
1806. Allegation of general corruption—Names 

need not be specified.|BEVERLEY CASE, HIND, 

ARMSTRONG & DUNNETT v. EDWARDS & KENNARD 

(1869), as reported in 1 O’M. & H. 143. 

Annotations :—Folld. Wisse Case (1881), 4 O’M. & H. 1. 
Refd. Furness v. Beresford, (1898) 1 Q. B. 495. Mentd. 
Southampton (Borough) Case (18 9), 1 O'M. & H. 222; 
Ipswich (1886), 4 O'M. & H. 70. 

1307. —— -]—TAUNTON CASE, MARSHALL 

& BRANNAN v. JAMES, No. 342, ante. 

1308. Treating.'—-WIGAN CASE, 

2 ae & PRESTT v. POWELL (1881), 4 O'M. & 








‘Annotation :—Mentd. eo upon ae Central Division 
Case (1911), 6 O'M. & H. 372. 





13809. —— Extent of particulars—-Treating.| 
WALSALL CASE (1892), Day, 12. 
1310. ——— Particulars of time & place only— 


Treating.|—-WORCESTER (BOROUGH) CASE, GLAZ- 
ZARD v. ALLSOPP (1892), Day, 12. 

1811. ——— Particulars of places where drunken- 
ness alleged.}] — MANCHESTER, EASTERN DIVISION 
CAsE, MUNRO v. BALFOUR (1892), as reported in 
4 0O’M. & H. 120. 

1312. Allegation against political association— 
Particulars as to individual charged.|—-HEXHAM 
CASE (1892), Day, 14. 

1313. Where scrutiny prayed— How far par- 
ticulars ordered.|—Where a scrutiny only was 
prayed it was sought to obtain forthwith par- 
ticulars of all acts which might be relied upon to 
render the election null & void, but which might 
not be included in the particulars given under 
Election Petition Rules, r. 7 :—Held: they must 
be given as asked.— GUILDFORD CASE, ELKINS v. 
Onsiow (1868), 19 L. T. 528. 

Annotation :—Distd. Munro v. Balfour, [1893] 1 Q. B. 113. 

1814, —- Election Petition Rules, r. 7.[— 
An election petition, after alleging the election to 
be void in consequence of various corrupt & illegal 
practices on the part of the agents of the sitting 
member, proceeded to claim the seat for petitioner 
upon a scrutiny, upon the ground that he had a 
majority of lawful votes :—He/d: the above rule 
was exclusive of rule 6, & was alone applicable to 
the delivery of particulars under that part of the 
petition which claimed the seat, & the ct. had 
therefore no jurisdiction to order particulars, other 
than those specified in the rule, or to enlarge the 
time for their delivery.— EKAST MANCHESTER CASE, 
MUNRO v. BALFOUR, [1893] 1 Q. B. 113; 67 L. T. 
626; 57 J. P. 789; 41 W. R. 143; 36 Sol. Jo. 





culars be ordered even when the order  ghortdeoneay of all such votes & ballots 
rnishi corrupt practices were asked from 
petitioner :—Held : 
votes, the 7th general rule prescribed 
the particulars of objected votes to be 
given, & the time of filing & delivering 
the same, & a special order was not 
therefore necessary; (2 
improperly marked b 


is not complied with in fu ng 
certain details, provided the judge 
to whom the application is made 
thinks these detailis unnecessary or 
unreasonable, nor unless resp. can 
show on afiidavit that the want of 
such information wlll prejudice him 
in his defence.—Re WrEsT TORONTO 
Cass (1871), 5 P. It. 436.—CAN. 

c. Illegal & rejected votes — Cor- 
rupt practices.}—When the petition 
claimed the seat for the unsuccessful 
candidate on the grounds that illegal 
votes & improperly marked ballots 
wore received in favour of the success- 
ful candidate, good votes & properly 
marked ballots for the unsuccessful 
candidate were improperly refused, & 
the successful candidate & his agents 
wore guilty of corrupt practices, & 223.—CAN 


good votes, 


propery rejected ballots, petitioner, not 
ving information respecting th 

could not be ordered to deliver parti- 
culars of the same; (3) 
were ordered of the names, addresses, 
abode & addition of persons having 
whose votes were im- 
properly rejected at the polls; & parti- 
culars of the corrupt practices 
by pottoner against a & his 
agents.—Re WEST ELGIN ELECTION, 
CASCADEN v. MUNROE (1875), H. K. C. 
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867; 5 RR. 283; sub nom. Re BALFouR CASE, 9 

T. L. R. 2, D. C. 

Annotations :—Folld. Furness v. Beresford, [1898] 1 Q. B. 
495. Refd. Rushmere v. Isaacson (1892), 57 J. P. 790. 
1815. —--—- —-—— —-——.]—-Rule 6 of the above 

Rules does not apply in the case of a claim for the 

seat, for an unsuccessful candidate on the ground 

that he had a majority of lawful votes. In sucha 
case rule 7 is exclusively applicable, & therefore 
an order for particulars cannot be made.—YORK 

Crry CASE, FURNESS v. BERESFORD, [1898] 1 

Q. B. 495; 67 L. J. Q. B. 417; 78 L. T. 187; 46 

W. R. 359; 14 T. L. R. 249, C. A. 

1316. ———- --—- ——— Tendered votes.]—CIREN- 

CESTER CASE (1893), Day, 16. 

See, also, No. 1303, ante. 


(b) Time for Delivery. 


1317. Corruption charged in general terms— 
Delivery within five days of order.|—BRADFORD 
CasF, HALEY v. RIPLEY, No. 1292, ante. 

1318. Delivery within four days of order.|— 
Resps. sought to obtain at once the names of all 
voters alleged to have been corruptly influenced :— 
Held: such particulars were not: to be given until 
three days before the day appointed for the trial, 
but some particulars of the nature of the corrupt 
practices charged in general terms in the petition 
were to be given within four days.—SALFORD 
CASE, ANDERSON 1. CAWLEY (1868), 19 L. T. 500. 
Annotaloné :—Folld. & Extd. Londonderry Cane ( 1868), 





L. T. 573. Distd. Kast Manchester , Munro 
Balfour, {1893] 1 Q. B. 113. Consd. York (City) Case, 
Furness v. Beresford, [1898] 1 Q. B. 495. Refd. Maude v. 
Lowley (1874), 38 J. P. 280. 

1319. ——- —-—.]—-BEVERLEY CASE, HIND, 


ARMSTRONG & LYUNNETT v. EDWARDS & KENNARD, 
ILERDMAN’S CASE (1869), as reported in 1 O’M. & 
H. 143. 

Annotations :-—Consd. Wigan Case (1881), 4 O’M. & H. 1; 
York (City) Case, Furness v. Beresford, {1898] 1 Q. B. 
495. entd. Southampton Case (1869), 1 O'M. & H, 222; 
Ipswich Case (1886), 4 O’M. & H. 70. 

1820. ——- Delivery immediately.] — PoNnreE- 
FRACT CASE, SHAW v. RECKITT (1893), Day, 11, 
125. 

Annotations :-—Mentd. Tower Hamlcts, St. George’s Division 
Case (1896), 5 O'M. & H. 89; Everett v. Griffiths (No. 3), 
Hote ie 138; Oxford (Borough) Case (1924), 7 


1321. Corruption charged specifically—Delivery 
three days before trial.|—-SALFORD CASE, ANDER- 
SON v. CAWLEY, No. 1318, ante. 

1322. .|—The expediency of giving 
particulars at all is doubtful; but except in cases 
of scrutiny they will be granted only in accordance 
with the three days’ rule laid down in Salford Case, 
Anderson v. Cawley, No. 1318, ante-—TAaMWORTH 
CASE, HILL v. PEEL (1868), 19 L. T. 527. 

1323. -.]—BEVERLEY CASE, HIND, 


PART IX. SECT. 1, SUB-SECT. 4.— 
D. (b). 














d. Corruption charged in general 
terma—Delivery within six days of 
order.|}—Upon an application by resp. 
for information concerning the charges 
made in the petition :—Held: within 
six days of the date of the order parti- 
culars must be given of the charges 
contained in the general expressions 
contained in the petition.—LONDON- 

1821 i. Corruption charged specifically 
—Delivery three days before trial.}— 
Upon an application by ange 
information concerning the oc 8 
made in the petition :—Held: three 
days before trial particulars must be 
given of those allegod to have bribed, 
as well as of those alleged to have been 
bribed or unduly influenced.—LONDON- 
DERRY CASE (1868), 19 L. T. 573.—IR. 


as to the 
ots & im- 


em, 
particulars 


charged 
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Sect. 1.—Parliamentary elections: Sub-sect. 4, D. 
(b), (c) & (ad), B. & F.] 


ARMSTRONG & DUNNETT v. EDWARDS & KENNARD 
Sane 20 L. T. 792; 10°’M. & H. 148. 
ons :—Consd. York (City) Case, Furness v. Beceont, 


mcr 19. RB. 494. . Wigan Case (1881), 4 40’'M. 
ent Southampton. Case o(1869), 1 O'M. & H. 222; 
Ipswich Case (1886), 4 O’M. & H. 70. 


1324. ——.]—(1) Under Elections Act, 
1868, it is enough to allege generally in the petition 
that ‘‘ resp. Fy himself & other persons on his 
behalf, was guilty of bribery, treating, & undue 
influence before, during, & after the election.”’ 

(2) Upon a summons for particulars of the 
names, etc., of the ‘‘ other persons,’’ & of the date 
of each alleged act of bribery & treating, & the 
names of the persons bribing & of the persons 
bribed & treated, & the times & nature of the 
alleged acts of treating & of each alleged act of 
undue influence, the judge at chambers ordered 
‘that petitioners shall three days before the day 
appointed for the trial leave with the master, & 
also give resp. or his agent, particulars in writing 
of all persons alleged to have been bribed, of ail 
persons alleged to have been treated, & of all 
persons alleged to have been unduly influenced ” : 
—Held: the judge had exercised a right discre- 
tion; & the ct. should not interfere.—BEAL v. 
SmitTH (1869), L. R. 4 C. P. 145; 38 L. J. C. P. 
145; 19 L. T. 565; 33 J.P. 391; 17 W. R. 317; 
subsequent proceedings, sub nom. WESTMINSTER 
Cask, 1 O'M. & H. 89. 

Annotations :—As to (2) Expld. Fombroke eo (Borouge) Case, 
Hughes v. eye (1870), eo L. aude v. 
Lowley (1874), L. KR. 9 C. P. 165. 

1825. —— ua eee CASE, 
ROBINSON, No. 1305, ante. 

1326. ——— Delivery seven days before trial.|— 
OxForp (BOROUGH) CASE, GREEN v. HALL, [1880] 
W. N. 146, D. C.; subsequent proceedings, 3 
O’M. & H. 155. 

Annotation :—Mentd. Salisbury Casc (1883), 4 O’M. & H. 21. 
1327, —— Discretion of court.]— The 

general rule of practice in clection petitions, that 

particulars of corrupt & illegal practices will be 
ordered to be delivered seven days before trial 
of the petition, is not a hard & fast rule, &, in 
determining whether there are special circum- 
stances upon which it will act in extending the 
time, the ct. will take into consideration the size 

& nature of the constituency, the population, & 

the number of voters, &, also, the number of 

witnesses whom it is proposed to call. Where, 
in a parliamentary election petition claiming to 
void the election, &, also, claiming the seat upon 

a scrutiny, & relating to a division of a metro- 

politan borough which contained above 7,000 

voters, 58,000 inhabitants, & in which some 170 

witnesses were intended to be called by petitioners, 


PART IX. SECT. 1, 1 SUB-SECT. 4.- 





BRETT v. 














e. General 
amendment of particulars eld: 
the utmost latitude should be allowed 
unless information was wilfully kept 
back.— DUBLIN CITY CASE (1869), 1 

O'M. & H. 270.—IR. 

f. Petition without prayer for re- 
lief.}—An erection peition set forth 
certain corrupt practices & concluded 
as follows : nt our petitioner alleges 
that, by reason of one or more of such 


CABSR, 


a scrutiny resp. 


new pa 


amend the particulars; 
to the party affected by 
ment to meee aes .-—STORMONT 


BETH 
PLACE’S VOTE (87D), H. E. C. 42.— 
CAN. 


h. Addition of votes objected to— 
Scrutiny.|}—Where for ie purpose of 


particulars of votes objected to by ie 
& the scrutiny had 
not completed, he was allowe 
iculars of other votes objected 


JXLECTIONS. 


an order had been made for the delivery of par- 
ticulars of alleged corrupt & illegal practices 
seven days before the trial, the ct. made an order 
extending the time to ten days, the particulars 
being by consent limited to such as should not 
have the effect of anticipating the scrutiny list.—- 

STEPNEY CASK, RUSHMERE v. ISAACSON, [1893] 

1 Q. B. 118; 57 J. P. 790 3 41 W. R. 1243 37 

Sol. Jo 29; Day, 12; 5 R. 88; sub nom. Re 

TOWER HAMLETS STEPNEY ])IVISTON CASE, RUSH- 

MORE v. Isaacson, 9 T. L. R. 47, D. C. 3 subse- 

quent proceedings, sub nom. STRPNEY CASE, 

RUSHMERE v. ISAACSON, Day, 116. 

Annotations : — Mentd. Tower Bante St. Georee s 
Division Case (1895), 5 oa ee 89; West Bromwich 
Case (1911), 6 O'M. & H. 256; Ex Caine (1932), 39 

Rh. es Nichol 7. Weiey ichol v. tobinson, 

[1923] 1 K. B. 480. 

1328. —-_- Delivery ten days before trial.]— 
Where a judge in chambers ordered petitioner to 
furnish particulars of his charges against resp. ten 
clear days before the hearing of the pctition, the 
Div. Ct. declined to interfere with the order. 
—BARROW-IN-FURNESS CASE, SCHNEIDER  v. 
DUNCAN (1886), 2 T. L. R. 356, D. C. 3 subsequent 
proceedings, 4 O'M. & H. 76. 

1829 Time dependent on number of cases 
alleged.|—CIRENCESTER CASE (1893), Day, 12; 
subsequent proceedings, sub nom, CIRENCESTER 
CASE, LAWSON v. CHESTER MASTER, [1893] 1 
©. B. 245; Day, 155. 

1330. Misconduct alleged against returning officer 
—Delivery within six days of order.|—A petition 
alleged misconduct against a returning officer, 
by his deputy, & against him personally, in that he 
had not duly & indifferently made a return :—- 
Held: (1) a stringent order must be granted for 
particulars of such alleged misconduct to be given 
within six days from hearing of the summons, 
unless the allegations were at once withdrawn ; 
(2) if such allegations were withdrawn, particulars 
could only be asked for in the ordinary way, but 
the costs must be paid up to the moment of such 
withdrawal. WARRINGTON CASE, CROZIER v. 
RyLAnDs & Neinp (1869), 19 L. T. 5723 subse- 
quent proceedings, 19 LL. T. 812. 

Effect of failure to deliver particulars within 
time.|—Sve Sub-sect. 4, D. (d), post. 





(c) Amendment. 


1331. Addition of name to list of parties bribed— 
Affidavit that cases just discovered.|—CHELTEN- 
IAM CASE, GARDNER v. SAMUELSON, No. 1364, post. 

18382. Amendment involving charges not covered 
by petition.|—-LANCASTER (COUNTY), LANCASTER 
DIVISION CASE, BRADSHAW & KAYE v. FOSTER. 
No. 306, ante. 

Evidence at hearing of matters not covered by 
particulars.|—See Sub-sect. 5, G. (a), post. 


iving time 


adding charges of bribery against 
he amend- 


resp. personally, & his agents, his 
attorney made affidavit that different 
Ceuguaon ns poone had been employed to collect 

nformation; that the new particulars 
only came to his knowledge three days 
before the application; & that he 
believed they were matcrial to the 
jssues joined :—Held: as it was not 
shown that peuousk or the persons 
employed could not have given the 
attorney the information long prior 
to the application, & as it was not 

a 


& served 


een be 
to aan 


to.— Re Port ARTHUR & RAINY RIVER sworn that the charges were belicvod 

_ wal pial irae Put = PROVINCIAL ELECTION (No. 2), PREB- to be true, hor were they otherwise 

amendment could be made.—Re SHoaL TON v. KENNEDY (1906), 120. L. It, confirmed, & as the amendment might 

ee Bpplltion shou, fet Sued, fe 

Insufficient notice of objection k. Addition of charges o briber ae 

to wolera: }—Where a question is raised Affidavit that ieee i y ob- wou ree , CaS) eb anes 
as to the sufficiency of the notice of tained. ion an appli lication ries peth: CAN. »H. i. OC. . 


objection to voters, the judge may  tioner to 


amend the particulars by 


Part [X.—PETITIONS. 


(d) Striking Oul. 

1383. Failure to deliver within time.]—Non- 
delivery of particulars in time is not a bar to pro- 
ceeding with the case.—BRECON (BOROUGH) CASE, 
Lucas v. GwYNn (1869), 1 O'M. & H. 212. 

13384. ——.]—- YorK (County) WEsT RIDING 
SOUTHERN DIVISION CASE, STUART WORTLEY & 
CHAMBERS v. MILTON (LORD) & BEAUMONT (1869), 


10°'M. & H. 213. 
Annotation :—Mentd. Southampton Case (1869), 1 O'M. & 


1885. Where not supported by charge in peti- 
tion.| MONTGOMERY (BOROUGHS) CASE, GEORGE 
v, PRYCE-JONES (1892), Day, 143; subsequent pro- 
ceedings, 4 O'M. & H. 167. 

1386. Offences committed after date of petition— 
Petition not amended.|—An election petition, after 
alleging that resp. had been guilty of bribery, 
treating & undue influence, further charged him 
with the commission of ‘‘ other corrupt & illegal 
practices before, during & after the election ”’ :— 
Held: it was not competent to petitioner to 
include in his P arokd amon or to give evidence of, 
offences alleged to have been committed after the 
date of the petition, the petition not having been 
amended within the time limited for amendment.— 
HAGGERSTON CASE, CREMER v. LOWLES, [1896] 1 
Q. B. 504; 65 L. J. Q. B. 289; 74 1. T. 42; 60 
J.P.100; 127.1. R. 158; 44 W. R. 629, C. A. 3 
subsequent proceedings, sub nom. SHOREDITCH, 
HAGGERSTON DIVISION CASE, CREMER v. LOWLES, 
5 0O’'M. & H. 68. 


EE. Discovery, etc. 

See Elections Act, 1868, ss. 2, 26; Ballot Act, 
1872 (c. 33), Sched. I., Part I., rr. 40, 42. 

Discovery generally.|—See Discovery, Vol. 
XVIII., pp. 46 ef seg. 

1337. Notice to produce—Must be in writing.]— 
GLOUCESTERSHIRE CasE (1800), cited in Orme’s 
Election Laws, at p. 474. 


Annotation :—Mentd. Ford v. Harington (1869), 1 Hop. & 
Colt. 331. 


1338. Jurisdiction of court to order—Discovery 
of documents.|—-Upon an application for an order 
for discovery of telegraphic messages :—Held: 
the ct. had power to make the order under 
Elections Act, 1868, s. 2.—COVENTRY CASE (1869), 
19 I. T. 7423; subsequent proceedings, sub non. 
COVENTRY CASE, BERRY v. EATON & HILL, 1 
O’'M. & H. 97. 

1389, Inspection of vouchers.|—Par- 
ticulars of a resp.’s accounts can be obtained only 
by means of interrogatories. But an order was 
made for inspection of vouchers.—STAFFORD 
(BOROUGH) CASE (1869), 20 L. T. 2373; subsequent 
proceedings, sub nom. STAFFORD (BOROUGH) CASE, 
CHAWNER v. MELLER, 1 O’M. & H. 228. 
Annotation :-—Mentd. Maude v. Lowley (1874), 38 J. P. 280. 

1340. Inspection of marked register.}— 
Leave to inspect the marked register of voters 
will be granted under Ballot Act, 1872 (c. 33), 

















ewes 


eek ere 


peoovery of documents prior to the 
trial—-Hoop v. GORDON 
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Sched. I., Part I., r. 42, whether the petition against 
the return of a candidate at a parliamentary 
election does or does not pray for a scrutiny.— 
JAMES v. HENDERSON (1874), 43 L. J. C. P. 288; 
30 L. T. 527; 38 J. P. 663, D. C. 

1341. ——— -J}—It is competent to the ct. 
to grant inspection & a oe of the marked 
register of voters, upon an affidavit by the agent 
of a  aaar ena that, in his judgment & belief, it is 
requisite for the purposes of the petition & for 
enabling him duly to prepare the case of petitioner 
that he should be allowed to inspect the same, & 
this, notwithstanding the marked register was 
contained in the same sealed packet with the 
counterfoils of ballot papers.—Re PETERSFIELD 
CASE, STOWE v. JOLLIFFE (1874), L. R. 9 C. P. 
446; 43 L. J.C. P.173; 30 L. T. 299; 22 W. R. 
946; subsequent proceedings, L. R. 9 C. P. 784; 
2 O'M. & H. 94. 

Annakin :~Apld. James v. Henderson (1874), 43 L.J.C. Pr. 





13842. ——~ Inspection & discovery of docu- 
ments.}|—In a parliamentary election petition the 
ct. or a judge at chambers has no jurisdiction to 
make orders against the sitting member for 
inspection & discovery of documents.—SALISBURY 
Case, Moore v. KENNARD (1883), 10 Q. B. D. 
290; 52 L. J. Q. B. 285; 48 L. T. 236; 47 J. P. 
343 ; 31 W. R. 610, D.C. ; subsequent proceedings, 
40°M. & H. 21. 

1343. ——— Inspection of ballot papers—tin 
absence of petition.|;—Where at a parliamentary 
election there was a small majority, & an affidavit 
was filed that there must have been a miscount, the 
ct. would not allow an inspection of the ballot 
papers in the absence of a petition, & doubted 
whether they had jurisdiction to make such an 
order unless upon a petition.—Re LANCASHIRE, 
a aad DIVISION CASE (1885), 2 T. L. R. 220, 


1344. Interrogatories.|—(1) Neither the 
ct. nor a judge at chambers has power to allow 
interrogatories to be administered to a sitting 
member, under Elections Act, 1868, ss. 2, 26, or 
Election Petition Rules, r. 44. 

(2) Semble: the power given to the election 
judges on the rota by sect. 25 of the above Act 
does not enable them to make a rule for exhibiting 
interrogatories.—WALLINGFORD CASE, WELLS v. 
WREN (1880), 5 C. P. D. 546; 49 L. J. Q. B. 681, 
D.C. 3; subsequent proceedings, 3 O'M. & H. 106. 
Annotations :—As to (1) Refd. Salisbury Case, Moore v. 

(1883), 10 B. D 





Kennard : . B. D. 290. Generally, Mentd. 
Clark v. Lowley (1883), 48 Iu. T. 762. 


F. Examination of Witnesses on Commission. 


See, generally, EVIDENCE. 

1845. Jurisdiction of court to order.|—An order 
was made for a commission to examine witness 
alleged to be dangerously ill.—STALEYBRIDGE 
CasE (1869), 19 L. T. 703. 

Annotation :-—Retd. Wells v. Wren (1880), 5 C. P. D. 546. 


cannot, as such & as committed with 


ae zs reference to that election, be inquired 


F ; be mad R. (Ct. of Sess.) 171; 33 Sc. into for the purpose of invalidating 
ni eras O clioilar Be el are 108; 3S. L. T. 173.—S8COT. the election in question. Therefore, 
livered after the time limited by the n. Power of judee in chambers to petitioner has no right, upon the 
order for & not returned, grant order for discovery.J—In election ©xamination of resp. for discovery, 


ulars 
an application made at the trial to set 
them aside was refused; such applica- 
tion should have been 6 infor 
chemper ele Siena e eee , (1894), 12 N 
IcTo EOTIOY, MORAE v. SMITH : ; 
(1875), H. E. C. 253.—OAN, ae eiagi pated 


" PART IX. SECT. 1, SUB-SECT. 4.—E. 
m. Jurisdiction of court had tie 
diligence for recovery of docu .\— 
Tho judges in an election petition hav on the 
no jurisdiction to grant a diligence for | decl 


J.-—-VOL. XX. 


cases one 


udge sitting in chambers 
has not the power to grant an order 
eee oe eek 

o dae L. R. 351.—N.Z. 


lz iry into corrupt practices com- 
miteed at former cloolion. }—Corrupt 
have been com: 

t y resp. to a controverted 
election petition at a former election 
etition against which he was 
to have been duly elected, 


piactices said to 
mitted b 


to make a general inquiry into such 
corrupt practices, unless it ean be 
shown thee they. are in some way con- 
nected with & are still operative upon 
the election in question.—Re NORTH 
YORK PROVINCIAL ELECTION, KENNEDY 
vw. Davis (1903), 24 CL. T. 11, 6 
O. L. R. 714 ? 2 0. W. R. 1169.—CAN. 


PART IX. SECT. 1, SUB-SECT. 4.—F., 


. In foreign country.}—-A com- 
mission to examine witnceses in a 


uM 


CASK 


Sor dtscovery— 
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Sect. ea earns Faust ‘ 


sub-sect. 5, A. & B 


1846, ——— Before whom examination taken.]— 


WALLINGFORD CASE om eee. 1 O'M. & H. 57. 
Sayan Mallow owe oA as 


Case 
needy Case (1880), 3 bap z H. 161. 


1874) 


SuB-sEcT. 5.—THE HEARING. 


A. In General. 


1847. Technical or formal objections not allowed.] 
—SHREWSBURY CASE, YOUNG v. FIGGINS, No. 


1280, ante. 


1848. Member of House of Commons may not 
appear as counsel.|—In 1868 the determining of 
econ poo was placed in the hands of the 

hen because that tribunal (the judges) 
reported to the House of Commons, those who had 
the care of the interests both of Parliament & the 
Bar in their hands had to consider whether a 
barrister who was also a member of Parliament, 


judges. 





ee ne eee em — = os 


foreign country may be issuod in the 
case of the trial of an election oe 
——-CORNWALL (VDoOM.) (1879), 

803; 8 P. R. 64.—CAN. 


PART IX. SECT. 1, SUB-SECT. 5. —A. 
q. pOay ieterels 


-+— 
ope “or the case, charged 

petitioner was a candidate at eat 
election, & as such candidate was 
Ity of corrupt practices, & therefore 
weet be a petitioner. The 
ee oo whether resp. 
ht to at the qualifica- 
tionor, eR the ayidence 
given, but held the same to be 
oe, eat t.—Re aikos 
ANDERSON 1. 

aii, 2 E. C. 45.—CAN. 
Burden of proof.}— 
The sean was met A preliminary 
et phach ons, in which the sitt. member 
that Harp aig were not 

Sle tors: nor ane ete vote :—Held: 
Li onus probandi was ton resp. to 
pport such ig i a .-—MEGANTIC 
8. Delay in ing—Must be 
consice et aot cinch }—Pre objec- 
tions to arene petition under 
37 Vict. C. 20 D), though presen tec 
after the expiration of five days from 
the service of the pen. are Thok void 
but at most r, & while they 
remain on the files of the ct. the 
petition is not at issue, & there can be 
no examination of the pence. —Re 
BoOTHWELL CASE (1882), 9 85.— 


CAN. 
t.-——~ Order of _ courit—No 


aes -}—No appeal lay under 38 
ict. c. 11, 8. 48, from a judgment 
an. léotion pe -o8 
peliminary objections 
RASSARD v. LANGEVIN (1878), 
2 8. at R. 319.—CAN 
ruling 


.}— The 
of the 5 ot. ¢ on an fan objection in proceedings 
ey an election petition, that the trial 

could not proceed with the 
on because the two tions 
peti had not been oe Be the 


By 8 80, 1 8. 0. 
z a 8. 3 Bob an sn appealablo jadg- 
ment or ision.—VAUDREUIL CASE 
(1893), 22 de "C. R. 1.—CAN. 
——.] — The 
gupreme ct. refused to entertain an 
appeal from the decision ne a judge in 
: bers gran a motion to have 
reliminary obj ns to an election 
tion struck out. for not filed 
time. ~—WEST ASSINIBOIA OsSE (1897), 
27 © R. 215.—CAN. 


C omnemmeeny 


No 
lie ‘trom ry judgment granting a he ein 


EDWARD 
STRIKER 








bb -—— —— 


ELECTIONS. 
Sub-sect. 4, F.; 


20°M. & H. 18; 
H. 129; Louth 


had a right to appear before that tribunal. We 
determined that 
Commons should appear before an election ju 
because the election judge had to re 
House & therefore the barrister 
him would be practising before the same tribunal 
of which he was a member (LoRD JAMES).—Re 


no member of the House = 


rt to the 
ractising batore 


KINROoss (LORD), [1905] A. C. 468; 74 L. J. P. C. 


137, H. L. 


1349. Court not bound by ordinary rules of 


procedure.]|—-MAIDSTONE CASE, EVANS v. CASTLE- 


REAGH (VISCOUNT), No. 812, ante. 


judge. 





OO erences ee Eee ne ene 


to dismiss a petition on the und that 
the affidavit My Deuaner is untrue. z 
219 CAN, ( 
When appeal lies.}— 


The appeal given to the supreme court 
of Canada by R. 8.C. 1886, c. 9, s. 50, 
from a decision on preliminary "objec- 
tions to an election a person, can only 
be taken in res objections filed 
under s. 12.— Ed. CaSE (1897), 

27 8. C. R. 219.—CAN. 

e. Conduct of petitioner at election 
—When court may examine.}—Except 
where there are recriminato mad f charges 
against the unsuccessful date, or 
for the purpose of declaring petitioner’s 
vote void on a scrutiny, the conduct 
of a petitioner at an election cannot 
be inquired into, & in this case there 
is no distinction between a candidate- 

etitioner & a voter-petitioner.—Re 

UFFERIN CASE (1879), H. E. C. 529; 

420.—CAN. 





4A.R.4 
f. Power of court to adjourn.}— 
In a statute regula the procecure 


upon a_ contested clnction was 

rovided so the judge - batt ads adjourn 
rom day to day bie ae has pro- 
nounced his final ju t’’ :—Held: 
the provision was ell only, & 
its non-observation did ok vitiate 
the judge’s decision.—MCMICKEN v. 
oa (1890), 6 Man. L. R. 370.— 


-/—The ct. has power to 
ourn the trial of an election  ppearvees 
& such power may be exercise 

day of the trial, the case having been 
called, & after ‘preliminary objections 
by counsel for resp. have been heard 
but no actual evidence led.—Re 
MoOosE Taw. FD adel 3 W. W. R. 328; 
69 re L. R. AN. 


Se ata 

set -}—R. g. Cc. c. 9 ', &. 30, 
t bal or more petitions 
ection or return 8s ie 
Lracentad together & tried as one 
petition, but shall stand in the list 
where the resented would have 
stood if it been the only sone, 

** unless the ct. othorwiso orders ”’ 
Held: the words ‘unless the ct. 
otherwise orders,’’ make it a matter of 
rot _ i discretion to try the petitions 
Mace together.—-VAUDREUIL 
Case { (1893), 33 8. OC. R. 1.—OAN. 


k. ries ges of petition at trial.) 
—At the trial of an election ition 





provides 


based on bri , petitioner asked for 

leave to amend y setting up that the 

election was void on the und that 

he list of vo used at election 

guthortsed ofall is, test, ‘having 
o 

been discovered only after the com- 


B. Time and Place of Trial. 


See Elections Act, 1868, s. 11 (11); 
Petition Rules, rr. 31-33. 

1850. Change of venue—By whom made.|— 
(1) The power to change the place of trial of an 
election petition under Elections Act, 1868, can 
be exercised only by the ct. & not by an election 


Election 


(2) Semble: the ct. will not exercise such power 
unless there are special circumstances more than 





mencement of the trial :—Held: the 
amendment must be refused.— MARTI 

~® DEANE, NORTH YALE CASE (1899), 
7B.C. R. "128, —CAN. 

l. ———.}—In a trial of an election 
petition the ct. will not, after the 
evidence has been concluded & argu- 
ment has b , allow such an amend- 
ment of a c arge made by petitioner 
against the elected member as would 
amount to a new charge.—JACKSON 
2 Van WYk, [1921] C. P. D. 120.— 


AF. 
m. Admigeibitity a evidence — Re- 
ton of law.}-——-GALWAY 
(BOROUGH) CASE (1872), 2 O'M. & H. 


PART IX. SECT. 1, SUB-SECT. 5.—B. 


n. Change of venue.}—-When a 
rule of court has been issued under 
Controverted raat ae appointing 
a place for the 
constituency the bas pete he for which 
is in question, the judge by whom the 
er ee is for the tried has no power 

adjourn, f he further hearing of 
the cause, from the place named in the 
rule of court to a place within such 
constituency.—He SOUTH GREY ELEco- 
LAUDER (1871), 





bribed by 7 pemone whose agency was 
clearly established 

A system of intimidation & violence 
wan O dad& ed out for months 
previous to, & during the election; 
such intimidation was continued in 
the borough from the time of the 
election down to & during the trial of 
the election petition, & the venue was 
in consequence changed under the 
ower given by Parliamentary Elec- 
jons Act, 1868, a. il (11).--SLi¢o 
SiorctRe CASE (1869), 1 O'M. & H. 


——.}—~An order fixing the 
hearing 0: of a petition ab the ct. ous 
C., was confirmed on the d that 
there were special circ Raa athe 
"a int diy, wt h ne shearing ee 
8. Ww. a sho no 
Cie within the division se 
Manan Division’ "Case (1911), “6 
OM. & H. 318.— 

Pc C ) ar " gate. ~The 
inted for the trial of an eleotie 
Piition may be altered to an cotton 


by consent of the es, & b 
Pay of oe eo ea st at? Eramn 
v. UNRO 
(sro), Be sl E, 0. 287. CAN, 7. 
bb. 0. trial—En- 
larging the time tHe: under 38 
Vict. oc. 10, s. a {Dy the trial need 
not be commenced within six months 


mere inconvenience why the trial should not be 
had in the borough or county (as the case may be), 
or which the petition Bex py See 
THWKESBURY CASE, COLLINS v. PRICE (1880), 5 
eines 49 L. J. Q. B. 685, D. C. 
Cirencester Casco, Lawson v. Master 


to the election 


Anig93), 41 Beta. 221, 

1351. ——— Inconvenience to 
BURY a COLLINS v. PRICE, 

185 








without special circumstances. 


that a tri 


county where the election took 





in order to authorise a postponement, 
but the commence ncns muy be post- 
poned beyond that e.— Re ADDING- 
aN. i876). 39 U. Cc. R. 131.— 





——.,}+-An order may be 
jaca extending the time for the trial 
of an election petition under 38 Vict. 
c. 10, 8. D), notwithstanding that 
six months have elapsed since the 
gpa nae of the petition, & though 

application for such extension is 


the six months.— 
Re WEST cad aaa CASE (1883), 
10 P. R. 27.—CA 

t. —_— se the computation 
of time allowed for the com- 
mencement of the trial the time 
occupied by a session of parliament 
will mot be excluded unless it appears 
that such session interferes with the 
nee ‘aoa presence of resp. at the 

ria 

The power given to a judge to 
enlarge the time for tho commence- 
ment of a trial, can only be exercised 
on a distinct application for that pur- 

ose supported by affidavit. The 
g of the time of trial for a day 
Sree the expiration of the six months 
Made er" Le meer rehension by the 
e construction of 

Lael Gontevaica Elections Act, 
8. 32, relative to the allowance of the 

time occupied by the session of 

perlenent, is not an enlargement of 

he time for cornmencing the trial 
under sect. 33. 

If an pice fixing the trial for a day 
after the expiration -of six months 
from the presentation of the petition 
is illegally made the ct. will not enlarge 
the time for trial under sect. 64.— 
EMMERSON v. WOOD (1887), 26 N. B. R. 


a »—OAN, 

-}—-Where the pro- 
ceedings for the commencement of 
the Il have been stayed during a 
ger he parliament by an order of 

re hehe Fo a day has been fixed for the 
trial within the statutory period of 
six months as so extended, on which 
day petitioners examined two wit- 
nosses, after which the h was 
adjourned to a day beyond the 
statutory period as s0 extended :— 
Held: there was a sufticient com- 
mencement of the trial within the 
proper time, & the future proceedings 
were valid under R. S. C. c. 9, 8. 32.— 
JOLIETTE (VOM.) (1888), 15 8. CO. R. 
458.—CAN. 


not made within 











computing 
the "time within which the trial of an 
election petition shall be commenced 
the term of a session of parliament 
shall not be excluded unless the ct. or 
ju has ordered that resp.’s Ae cee 
at trial is necessary. imo 
within which the trial of an election 
pat iented must be commenced 
arged beyond the six months from 
onl P yg oF ae be petition, unless 
an order had tained on applica- 
tion made ate nin a six ROHS : 
gran on an ap ray on 
made after expiration of 
six months is an invalid order, “x can 


arties.|—TEWKES- 
o. 1350, ante. 

-|—There is no _ jurisdiction 
under Elections Act, 1868, s. 11 (11), to order a 
change in the place of trial of an election petition 
The mere fact 
could be more cheaply & conveniently 
held in some place other than the borough or 


Part [X.—PETITIONS. 


amount to 
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‘special circumstances.’’—C1REN- 
CESTER CASE, LAWSON v. CHESTER MASTER, [1893] 
1 Q. B. 245; 62L. J.Q. B. 231; 68 L. T. 60; 57 
J. P. 806; 9T. L. R. 168 ; sub nom. CIRENCESTER 
CASE, LAWSON v. MASTER, 41 W. R. 221; 
Sol. Jo. 194; 5 R. 152, D. C. 


37 


1858. ——— No allegation of fact in dispute.|— 


place does not 


give no jurisdiction to oy, the merits 
of the petition, wich then out of 
ct.—-GLENGARRY CAS PURCELL v. 
ca (1888), 14 S C. R. 453.— 


~-~-Th fixed 
for “the trial was the i xed by 
statute for the opening of the term for 
the hearing of appeals, motions for 
ape trials, etc. ee eld: the words 
8. C. c. 9, 33 (2), were pro- 
hibito » & anpliod to the whole period 
rescribed for the annual session or 
rm of the ct., & were not confined 
merely to the pcriod during which 
business might require the ct. to sit.— 
PAINT v. GILLIES (1891), 26 N. S. R. 


526.—CAN. 

d — iiae — Resp. optainee 
an order s proce ngs pending 
an appeal against an order dismissing 
preliminary objections. By one of 
the pareerenhe of the order the time 
for the commencement of the trial 
was extended by the length of the 
period during which the stay of pro- 

3 should operate Held : >: guch 
on order shall only be allowed under 
Controverted Elections Act, R. S. C. 

c. 9, 8. 33, when supported by affidavit. 

The time for the commencement of 
the trial could not be fixed for a day 
within the term of the rdag at ct., 
when the trial could ye 
commenced or proceede 
when an election petition Soa nee be 
sct. down for trial. 

That under the Judicature Rules, 
which govern when no other procedure 
is provided, a motion to enlarge the 
time for trial cannot be made ex p.— 
eT cR v. Ne rig wee Ray v. MILLS 


}—-RYA v. TURNER 
& Lewie (1891), 30 Nn B. R. 603.— 
CAN. 











e eens 





f.—_—- ——.}~-LAPRAIRIE CASK, 
GIBEAULT v. PELLETIER (1892), 20 
S. C. R. 185.—-CAN. 

§: -_——- -——. | -MCCOLL v. TUPPER 
(1 sats 27 N.S. R. 27.-—CAN. 

-}—MCGILLIVRAY  v. 
THGsrsoN (1892), 27 N. 8S. R. 11.— 


k. ——,) — PONTIAC CASE, 
He AR v. LYON (1892), 20 S. Cc. R. 

1. -+—-On an application 
under the Dominion Controverted 
Elections Act (Rev. Stat. Can. cap. 9), 
by petitioner made before the day 
the six months from the filing of the 
bho tra would expire, to fix a day for 
he fie the pe ition, ett grt ar 

any day being ng tha 

the petition h had not been served, 
the judge referred the uestion of 
service to the ct., the ne wt gs Fo 
which would be upwards of 
months after the expiration of the 
six months, & fixed the trial for a later 
date :—Held: the aix months for the 
commencement of the had not 
been enlarged, & resp. was entitled to 
have the petitio 


n dismissed. BaxTER 
By Ne (1892), 31 N. oe R. 559.— 











Where the allegations of fact in a parliamentary 
election are not in dispute, but are specifically 
admitted by resp. so as to render it unnecessary 
at the trial to call witnesses from the district in 
which the election took place, the ct. may order 
the petition to be tried in London on the ground 
that ‘‘ special circumstances ”’ 
tions Act, 1868, s. 11 (11), which render it desirable 
that the petition should be tried elsewhere than in 


Someta memnememnmerennriasiatananenemmneamamemeaamnmamenniemnmnenmtemacmnata: oeanaeranemmetamamare aera tamnadeeaaenee st ceelanateammeeenen neo aaamnneeiee camiener ac tearm omen eneeemecnanemmmansemeenicemed 


exist within Elec- 


Re St. JAMES 
DOMINION ELECTION, BRUNET v. BER- 
GERON (1903), 3) 23 C. L. T. 147; 33 


Ss. =: R. 187.—0O 

-+~-While there is 
wattage to prevent a petitioner from 
making an application to fix the time 
& place of trial, he cannot be said to 
be in default for not having done so. 
Where the judges other engagements 
are such as to make it difficult for them 
to try the eho oo application to 
extend the time will be granted almost 
as a matter of course.—Re CENTRE 
BRUCE PROVINCIAL ELECTION, STEWART 
» CLARK (1903), 24 CG. L. T. 52: 
70. L. R. a8 10. W. R 503; 32 
O. me R. 1094.—CAN. 
.}—Held : the exception 
in “the last clause of Controverted 
Elections Act, R. &. C. 1886, s. 32, 
is confined to a case in which the ct. 
is satisfied that resp.’8 presence is 
necessary; ‘‘ such t 1” ‘refers to a 
trial at which rep. ’3 presence has been 
declared be necessary.—ALGOMA 
ois ),1 ie R. 448. Fefiiok 
.J—e MoRRIs (1907), 
7 he: R. 132, 233; 17 Man. L. R. 


ae —CAN. 

——— TWhether eal lies.] 
pe order in a gontrover election 
case made by a rial not asitt: at 
the time for ae a ates the petition, 
& granting o ing an application 
to dismiss the Potion on the ground 
that, the trial had not been commenced 

within six months from the time of 
its presentation, is not an order from 
which an appeal will lie under Dominion 
Controverted Elections Act, s. 50.— 
L,’,ASSOMPTION CASE, GAUTHIER v. 
NORMANDEAU, QUEBEC ore ¥ CasE, 
O’*BRIEN v. CARON (1888), 14 S. C. R. 
429.—CAN. 


r. #-On May 25, 
an order was made for the trial of the 
petition thirty days after judgment 
should be given by the sur remo ct. 
on an appeal then pending from the 
decision on preliminary objections to 
the petition. Such judgment was 
given on Oct. 29, & on Nov. 19 another 
order was made which decided that 
uridical days only should be counted 

computing the said thirty days 
& that Dec. 6 would be the date of the 
trial. On the petition coming on for 
trial on Dec. appit. moved for 
peremption on the und that the 
six months’ Hmit for hearing had 
expired :— Held: an appeal would not 
Iie from the order of Nov. 19; the 
A age had power to make such order, 


rea a effect was to extend the time for 
ates 32 8. C. R. 111.—CAN. 


eerste eS 
m. 























a eee 





6.—BEAUHARNOIS CASE 





lies t from an order of the j judges 

to try an oeckon a pellion a fixing the 
date for such HALIFAX 
DOMINION aOR: ocHn v. 


HETHKRINGTO H&THER- 
INGTON (1907), 391 8. 3 Oo. R. “i01.—-CAN. 


cater 5 bine Claire of judge's 8 power a 
fry.}—-Where the six months allowed 


M2 
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Sect. 1.—Parliamentary elections: Sub-sect. 5, . 
C., D., B. & F. (a).) 


oe county or division where the election took 
bas 6a ARCH v. BENTINCK (1887), 18 Q. B. D. 
aa 56 L. J. Q. B. 458; 56 L. T. 360; 35 W. R. 


* Notice of.]—Sce Elections Act, 1868, s. 11 (10) ; 
Election Petition Rules, rr. 31-88, 62. 


C.. Order of Trial of Petition. 
See, now, Elections Act, 1868, ss. 10, 22, 23; 
Election Petition Rules, r. 30. 
1854. More than one petition—Seat claimed in 
one & not in other—Whether tried together. |— 


mau f CasE 1853), 2 Pow. R. & D. 148. 
d. Maid greg Case, Lovering v. Dawson 
aN 1) 1) (1875), L. rer 10 C. . 711; Aldridge v. Hurst 


1876), 1 C. 

1355. cat B., & C. were candidates, B. 
& C. acting together ; ; "A. & B. were elected. C. 
petitioned against A., & claimed the seat; there 
was also a petition against B., & a third by A. 
against C. for the purpose of ’ disqualifying him 
in case A. should be unseated :—Held: the 

etition against B. should be heard before the 
issues raised by the other petitions were decided.— 
NOTTINGHAM TOWN CASE (1866), 15 L. T. 89, 96. 


D. Attendance of Public Prosecutor. 


See Corrupt Practices Act, 1883, s. 43 (1), (2), (7). 

1356. Dutles—To assist court .] — ROCHESTER 
CasE, BARRY VARRALL v. DAVIES, No. 308, 
ante. 

1357. ]—(1) Evidence of what happened 
before the dissolution is admissible (POLLOCK, B.). 

(2) As far as I can see from sect. 43, sub-sect. 1, 
of Corrupt Practices Act, 1883, the only duty of 
the Public Prosecutor at the trial of an election 
petition is to attend the ct., & wait until the ct. 
invites his intervention. I ‘do not think it was 
ever intended to give him a separate locus standi. 
There may be cases where witnesses are allowed 
to leave the box without being cross-examined, 
& where the ct. may think that in the public 
interest they ought to be cross-examine In 
such a case they would call for the intervention 
of the Public Prosecutor (WILLS, J.).—MONT- 
GOMERY (BOROUGHS) CASE, GEORGE v. PRYCE- 
JONES (1892), 4 Se Se & H. 167. 

Annotations :—Gener Mentd. Shoreditch, Haggerston 
Division Caso Ora rind 56 O'M. & H. 68 ; Great Yarmouth 
Case (1906), 5 O'M. & H. 176. 

1358. Witness not called.] — SUNDER- 
LAND CASE, STOREY v. DOXFORD (1896), 5 O'M. & 
H. 53. 

Annotation :—Mentd. ee City, 
Case (1906), 5 O’M. & H. 2 











Attercliffe Division 


ELECTIONS. 


— TOWER 
SAACSON wv. 


1359. Right to cross-examine. 
HAMLETS, STEPNEY DIVISION CASE, 
DURANT, No. 799, ante. 

1360. —— By permission of court.]—-MonT- 
GOMERY (BOROUGHS) CASE, GEORGE v. PRYCE- 
JongES, No. 1357, ante. 

1861. To prove participation in corrupt 
practices.|—-WALSALL CASE, HATELEY, Moss & 
a v. JAMES (1892), as reported in 4 O’M. & H. 


entd. Clare, Kastern Diy inion Case (1892) 
: ; ; Stepney dae (8 4% (1808 92), 4 
O’M. & H. 178; Ponte t Case yt OQ’ 

200; Lichfield Case (1895), 5 Q’ 27 ; Etre 
Hamlots, St. George’s Division Case a "5s O'M. & H. 
89; Lancaster (County), Lancaster Division noe ffs) 
5 OM. & H. 39; Great Seber Case (1906), 5 

H. 176; Cheltenham Case (1911), 6 O'M. & i» eres 

Nichol v. Fearby, Nichol v. Robinson, {1923] 1 K. B. 480. 


1362. To prove agency.|—NORTHUMBER- 
LAND, HEXHAM DIVISION CASE, HuUDSPETH & 
LYALL v. CLAYTON (1892), as reported in 4 O’M. & 








H. 143. 
Annotations :—Refd. Mon omery (Boroughs) Case (1892), 
4 OM. fe H. 167. Mentd. Rochester Case (1892), 


& H. ‘ ig Hamlets, St. George’s Division Case 
nCoohe 3 Sint. & H. 89; Lancaster, (County), Lancaster 
Division Caso (1896), 5 O'M. & H. 3 


E. Proof of Petitioner’s Case. 


1363. Fact of election—Need not be proved.|— 
COVENTRY CASE, BERRY v. EATON & Hur, No. 
708, ante. 

1364. Must be proved by direct evidence—Not by 
cross-examination.|—(1) Petitioner must prove his 
case by direct evidence, & cannot rely upon some- 
thing which he may extract from a witness in 
cross-examination. Failing to do this he may be 
dealt with as if nonsuited. 

(2) Violence & intimidation to avoid an election 
must be brought to bear on the voters generally, 
& must be of such a nature as would induce men 
of ordinary nerve & courage to abstain from exer- 
cising their right to vote. It being proved by the 
evidence of pugilists that they were hired to come 
into the town before the day of polling, & that 
before that day they assaulted two or three 
persons who were not voters :—Held: to be no 
evidence of intimidation or violence to avoid the 
election. 

(3) If a man who is an agent of a candidate 
discovers a voter who is out of work & in distressed 
circumstances & promises to get him some employ- 
ment, it must be clearly shown that he did so with 
a corrupt intention & not from motives of pity, 
in order to bring the act within Corrupt Practices 
Prevention Act, 1354 (c. 102), s. 2. 

(4) To induce a judge to allow an amendment 
of particulars by the addition of names to the list 


by Dominion Controverted Elections 
Act, s. 32, for the commencement of 
the trial expired during a term of the 
supreme ct. of which the election judge 
was a member, & no application had 
been made to enlarge the time for the 
trial :—Held: the power to try the 

petition had ceased.—RUEL v. TEMPLE 
T1887), 26 N. B. R. 569.—CAN. 


aber IX. SECT. 1, SUB-SECT. 5.—E. 


Must be oe by direct evidence 
——-P, Petitioner incompetent witness.) 
—The amdavit of the relator in 
pe rt of the objections may be 

ent to obtain the writ, but he is 
ines mpetent as a witness under 16 
Vict. c. 19, 8. 1, & to establish the case 
at the trial some other evidence is 
ae BECKWITH (1854), 


ry. aR 378 


ayers svarnee douth. | 
iietee. subject, a peraldate to 
the penalty beter qualification, the 


judge should feel well assured, beyond 
all possibility of mistake, that the 
offence charged is established. If 
there is an honest conflict of testimony 
a to the offence charged, or if acts or 
senguare are reasonably suaceptible 
wo interpretations one innocent & 
ore other culpable, the judge is to 
take care not adopt the culpable 
interpretation unless, after the most 
careful consideration, he is convinced 
that in view of all the circumstances 
it is the only one which the cvidence 
warrants his adopting as the true one. 
—HRe WELLAND oe BUCHNER Ut, 
CURRIE (1875), H. E. C. 187.—CAN. 


ae aay charge which 
ivolvea. disqualification ould be 
proved beyond reasonable doubt to 
warrant a finding adverse to the suc- 
cessful candidate.—CAMERON #. BEATON 
(1915), 48 N. S. R. 353.—- CAN. 
1. 


Kach charge must be 
proved separately. }—In election cases, 


each charge constitutes in effect a 
separate indictment, & if a judge on 
the evidence in one case dismisses 
the charge, resp. cannot be placed in 
& worse position because a number of 
charges are advanced in each of which 
the judge arrives at a similar con- 
clusion.— Re  MEESKOKA BEROTION: 
STARRATT v. MILLER (1876), H. E. C., 
458.—CAN. 

e. Admission by respondent.)— At 
the trial resp. admitted that thore 
was evidence capable of being produced 
which would have the effect of avoiding 
the election under R. 8S. 0. 1877, o. 10, 
8. 159; & the ct. on auch admission 
Sooneot me eoeouon void.— Re Dur- 
SLEIGHTHOLM v1. 
Banh 1870), H. K. 0. 630--CAN. 


tatutory affidavit accompanyin 
pee ht of r ee ratcebieed 
amine pelilionee of eed not densify 
amending Controverted Elections “at 


Part 1X.-—PETITIONS. 


of persons bribed there must be a strong affidavit 
of the fact that the cases have just been discovered, 
& a summons must be taken out for the purpose. 
(5) Unquestionably some person did pay the 
rates of a number of voters. I am strongly of 
opinion that there is no evidence whatever to 
show that [resp.] had anything to do with the 
payment of these rates, & I may.further say that 
if there were any evidence as to who paid the rates, 
I should expect still further evidence to bring it 
within [Representation Act, 1867, s. 49}. The 
rates were paid obviously to enable voters to be 
registered & for the purposes of the Act, it would 
have to have been established that this payment 
was made corruptly & in order to influence the 
votes of the men whose rates were so paid (MARTIN, 
B.).—CHELTENHAM CASE, GARDNER v. SAMUELSON 

(1869), 19 IL. T. 816; 1 O’'M. & H. 62. 
Annotations :—As to Wigan Petn. (1869), 21 I. T. 
10M. & H 


to (1) Refd. 
122. As to (2) Refd. Salford Casc (1869), ‘ 
ae As to (5) Refd. Carrickfergus Case (1880), 3 O’M. & 


1365. Not by treating respondent & agent as 
hostile witnesses.]|—J.,AMBETH, KENNINGTON DIvI- 
SION CASE, CROSSMAN v. Davis, No. 944, ante. 

1366. Corrupt practices may be proved before 
agency.|—-LICHFIELD CASE, ANSON v. DYOTT, 
HLINKLEY’s CASE (1869), 20 L. T. lL; 1 O’M. & 
H. 22. 

Annotations :—Retd. Tamworth Caso (1869), 1 O’M. & H. 
75; Shoreditch, Haggerston Division Case (1896), 5 
O'M. & H.68. Mentd. Dublin City Case (1869), 1 O’M. & 
H. 270; Londonderry (Borough) Case (1869), 1 O’M. & H. 
274; arrington Case (1869), 1 O’M. & H. 42; Youghal 
Case (1869), 21 L. T. 306; Horsham Case (1876), 3 O’M. 
& H. 52; Gloucester (County), Thornbury Division Case 
Ae abe & H. 65; Londonderry Case (1886), 4 


1367. -J}—Agency need not be established 
before evidence of corrupt practices is gone into.-— - 
({UILDFORD CASE, ELKINS v. ONSLOW (1869), as 
reported in 1 O’M. & H. 13. 

Annotations :—Refd. Tamworth Casc (1869), 1 O’M. & H. 
75. Mentd. Carrickfergus Caso (1869), 21 L. T. 352; 
Barnstaple Case (1874), 2 O’M. & H. 105; Londonderry 
oe ee 4 0O°'M. & H. 96; Munro v. Balfour, [1893] 1 








13868. ——— Expectation of proving agency.|—- 
BurisToL CASE, BRETT v. ROBINSON (1870), 22 
L. T. 729; 20°M. & H. 27; subsequent proceedings, 
sub nom. BRISTOL CASE, Britr v. ROBINSON, 
L. R. 5 CG. P. 503. 

1369. Whether petitioner need pursue charges— 
After charges established.|—DURHAM (COUNTY) 
NORTHERN DIVISION CASE (No. 2), BURDON uv. 
aoe & PALMER (1874), 31 L. T. 383; 2 O’M. & H. 
Annotations :—Retd. Thirsk Case (1880), 3 O’M. & H. 113. 

Mentd. Boston Caso (1880), 3 O'M. & H. 151; Down 
Caso (1880) 3 O'M. & H. 115; Gloucester (County), 
Thornbury Division Caso (1886), 4 O’M. & H. 65; 
Northern Division Case (1892), 4 O’M. & H. 185. 


1370. -]—(1) If charges of personal 
bribery are not substantiated petitioner must pay 
costs respecting them. 








R. 8. C. c. 9), an election petition must 
accompanicd by an affidavit of 
titionor ‘“‘ that he has poce reason 
lieve & verily does believe that 

tho gsovoral allegations contained in 
the said petition are truc.” Petitioner 
in this case used the exact words of 
the Act in his affidavit :-—Held: 


Franchise Act, 


(1) resp. 
hearing on preliminary objections to 
oxa e him as to the grounds of his 
belief; (2) it was not necessary that 
the petition should be annexed to or 
otherwise identified by the affidavit, 
as in case of an exhibit.—Re LUNEN- 


will be su 


- v. SPERRY 

. Status of petitioner — How 
re ished.J-—On the trial of th ° 
liminary objection to Re ee eee 


petition, filed under Dominion Contro- 
verted Elections Act, that petitioners c. 40, 38. 
were not persons entitled to 
is not necossary rts tho passing of 
Elections Act, 1900. to prove that the 
names of the petitioners were on the 
list of voters which was actually used 
was not entitled on the by _ tho deputy returning officer; it 

client to show that their 
haimes were on tho original list trans- 
mitted under Franchise Act, 1898, 8. 16 
by the custodian the al 
revision to the Clerk of the Crown in 
Chancery.—He PROVENCHER DOMINION 


Power 
re-open case.}—Undcr Manitoba Con- 
trovertod Elections Act, R. S. M. 1902, 
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(2) Further prosecution of petition after with- 
drawal of resp. must be at petitioner’s cost.— 
CANTERBURY CASE, JOHNSTONE v. Harpy & 
LAWRIE (1880), 3 O'M. & H. 103. 

1371. ——.]—-MAIDSTONE CASE, CORN- 
WALIIS v. BARKER (1901), 5 O'M. & H. 149, 151. 
aaneniion :—Refd. Cheltenham Case (1911), 6 O'M. & H 





F. Witnesses. 
(a) Jn General. 


See, generally, EVIDENCE; Election Act, 1868, 
ss. 31, 32; Corrupt Practices Act, 1883, s. 59. 
1872. Whether compellable.|—Norwici Caspr, 
TILLETYT v. STRACEY, HARDIMENT’sS CasE (1869). 
as reported in 1 O’M. & H. 8. 
Annotations :—Mentd. Dublin City Case (1869), 1 O’M. & H. 
270; Londonderry Case (1869), 21 L. T. 709; Galway 
Ayaan) Caso (1872), 20 W. Kt. 833 ; Re Launceston Case, 
Jrinkwater v. Deakin (1874), L. ht. 9 C. P. 626; Taunton 
Case (1874), 2 O'M. & H. 66; He Boston Caso, 
v. Parry (No. 2) (1875), L. . 10 C. P. 168. 
1878. -I—The ct. was adjourned in order 
that a witness should be compelled to attend.— 
STROUD CASE, BAYNES v. STANTON & DICKINSON, 
STEPHEN’S CASE (1874), 2 O’M. & H. 107. 
Annotations :—Mentd. Bolton Caso (1874), 2 O’M. & H. 138 ; 
Harwich Caso (1880), 3 O’M. & H. 61; Shoreditch, 
Haggerston Division Caso (1896), 5 O’M. & H. 68; Mon- 
mouth (Boroughs) Case (1901), 5 O'M. & H. 166; Notting- 
rye (Borough), Kastern Division Case (1911), 6 O’M. & H. 


colin 





& 

1374. —-— Evasion of service of subpona.|— 
(1) A witness’s previous written statement may 
be used to refresh his memory when exhausted. 

(2) The ct. has no jurisdiction to apprehend 
persons who evade service of subpoenas 

(3) Evidence of conversations after the polling 
day is not usually admissible.—CHESTER CITY 
CasE, HEywoonv, Dopp, JONES & DAVIES v. 
Dopson & LAWLEY (1880), 44 L. T. 285; 3 O'M. 
& H 148. 

Annotation :—Generally, Mentd. Salisbury Casco (1883), 4 

O'M. & H. 21. 

By habeas corpus ad testificandum.] —See 
CROWN PRACTICE, Vol. XV1., p 273, Nos. 836, 853. 

1375. Power of court to call & examine.|— 
SALISBURY CASE, RIGDEN v. EDWARDS & GREN- 
FELL (1880), 44 L. T. 193; 3 0’M. & H. 130. 

1376. .|\— MONTGOMERY (BOROUGHS) CASE, 
GEORGE v. PRYCK-JONES (1892), 4 O'’M. & H. 167. 
Annotations :—Mentd. Shoreditch, Haggerston Division 

Case (1896), 5 O’M. & H. 68; Great Yarmouth Caso 

(1906), 5 O’M. & H. 176. 

1877. ———.]— EXETER CASE, DUKE v. St. MAUR 
(1911), 6 O'M. & H. 228. 

A :—Mentd. West Bromwich Cave (1911), 6 O’M. 


1378. Power to exclude from court— Respon- 
dent.|—(1) The committee will not order the 
sitting member petitioned against out of ct. during 
the hearing of the petition against him, but will 
allow him to use his own discretion in remaining. 

(2) A notice posted on the Guildhall & polling 


& King’s Bench Act, R. 8S. M. 1902, 
. 40, y2 & 93, tho judge, at the 
trial of preliminary objections to an 
clection petition, may, after peti- 
tioners have closed their case, re-open 
it & allow thom to put in further evi- 
dence to prove their status as peti- 
tioners.— Re Morris (1907), 17 Man. 
L. it. 330.—CAN. : 
k. —- — — — Proof of qualification 
at date of clection sufficient.)—Held: 
it was sufticient to show that petitioncr 
was qualified at tho date of the 
election, & it was not necessary to 
show his qualification at the time of 
signing the tition.—Re EDMONTON 
PROVINCIAL ELECTION, CARSTAIRS Y. 
Oroas Age dt 22 W. L. KR. 797; 2 
WwW. W. 1086; 8 D. L. R. 369; 6 
Alta. L. ht, 268 ; 47 Ss. C. lt. 559.— CAN. 








vote, it 
& Dominion 


reof after fin 


of judge to 
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Sect. 1.—Parliamentary elections: Sub-sect. 5, F. 
(a), (0), (c), (d) & (e) & G. (a).] 


place before the polling takes place, coupled with 
notoriety, is a sufficient notice to the electors that 
their votes be thrown away if given to the 
candidate alleged to be non- ualified. —TAVISTOCK 
OASE oe a Fox: R. & D.5; 201. T. 0.8. ri 


Annotations :—A (2) Refd. Galway peruneeston Case 
Trench v. Nolan (378) 27 L. T. 69; Re 
Drinkwater v. Deakin (1874 ), L. R.9C. P - 626 


1379. Agent of respondent.]—(1) Resp.’s 
agent was permitted to remain in ct. when all 
other witnesses had been ordered out. 

(2) No one but resp. was allowed to be called 
to exonerate himself after inquiry had been closed. 
—KNARESBOROUGH CASE, Woop & SLINGSBY v. 
MEYSEY-THOMPSON (1880), 3 O’M. & H. 141. 





1380. ——— ~-—_.]|—-MAIDSTONB Cask, EVANS »v. 
CASTLEREAGH (VISCOUNT), No. 312, ante. 
1381. ——.]—-MONTGOMERY (BorovuGHs) CASR, 


GEORGE v. tel Obes (1892), 4 OM. & H. 167. 


Anno aoe tations :—Mentd. Shoreditch, Haggerston Division 
Swath Gago (1806), 07 OM & H. 68; Great Yarmouth Case (1906), 


1882. Right ot witness to refresh memory.|— 
CHESTER CiTy CAsE, HEywoop, Dopp, JoNEs & 
DAVIES v. Dopson & LAWLEY, No. 1374, ante. 


(b) The Respondent. 

See, generally, EVIDENCE. 

1888. May make statement.J—TamworTuH CASE, 
Hinz & WaLTon v. PEEL & BULWER, BULWER’S 
CasE (1869), as reported in 1 O’M. & H. 75, 77. 
Anno —Mentd. Taunton Case (1874), 2 O'M, a H. 
66; Bos ston Case 1880), 3 O'M. & H. 1513; Louth Case 

(1880), 3 O'M. & H. 161; Salisbury Case (1883), 4 Mt & 


1884. Should be called to explain irregularities 
of agent.]|—-EVESHAM CASE, HARTLAND v. LEH- 
MANN, No. 355, ante. 

1885. May be called after inquiry closed—To 
.exonerate himself.|—Boston Casz, BUXTON v. 
GARFIT, No. 551, ante. 

1386. eat ~—— KNARESBOROUGH CASE, 
Woop & SLINGsBy v. Mrysry-THompeson, No. 
1379, ante. 

Right of persons to be heard before report to 
Speaker.|—See Sub-sect. 7, post. 


(c) Hostile Witnesses. 
See, generally, EVIDENCE. 








CovENTRY Case, BERRY v. Eaton & HILL, 
ea 8 CASE (1869), 20 L. T. 405; 10°M. & H. 


Annotations :—Mentd. Bristol Case, Britt v. Robinson 
“EEE L. R. 5 C. P. 608; Horsham Case 1878), 3 OM. 
Tria one (18 3 0 & H. 90; ;: 


80), aki: Salisbu noe 


th Case (18 
(1880), 3 OM. & H. 130% "Balie ree Case q 883), 4 
Belfast Western Division Case (1886), DOM, & 
105 ; odin Case, Packard v. Collings 1386), 64 L. * 


1388. -]— Witness not to be cross-examined 
until pronounced adverse by the judge.—Brap- 
FORD CasE (No. 1), HaLEy v. RIPLEY, MORAN’S 
ae a teed), as m bored in 1 O'M. & H. 30. 

Gaon nd. Wigan Case (1869), 21 L. T. 
Youghel 1869), 21 L. T. o. Wheldon 

(1871), 360°) P 212; Louth Case (1880), 3 OM. ‘& H. 161 

1389. Whether evidence may be called to con- 
tradict.|—-Adverse witness who may be cross- 
examined may also be contradicted.——-CoVENTRY 
Casz, BERRY v. Eaton & Hitt, PARKER’s CASE 
(ree); 20 L. T. 405; 10°M. & H. 97. 

Annotations :—Mentd. Bristol Case, Britt v. Robinson (1870), 
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he cannot be 


1. Statutory indent} — 
* tion Act, R. 8. O. 1897, c. a, ne 


indemnifies a deft. from an nalty 
resulting from his disclosu a ie i 


n 
answer te Guestions ut to him, & 
he. nonvisted on his own 
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L. R. § GO. BP. 5083 ; REE 1876), 3 wep fait H. 52; 


( 
Carrickfe Case 188 anaes H. 90; th Case 
(1880), 8 3 OM. & ms ve . ury Case is80), 3 O'M. 
Salisbury Case (1 wa . 31; Belfast 
Western  bivision Case ge (18 88). 4 O'M. rs EE. 105; Ipswich 
Case, Packard v 8 619. 


6), 64 L. T 
1390. ayaa v. DYOTT, 


|— Ticats Ce 
ewe CasE (1869), 20 L. a 11; 10M. & 
Mentd. Dublin Toe Case Su ee. 10™. & H. 


A L ies d Case 974; Tam- 
onaonde > 
worth Case ( 1869), 1 OM. & Warrington 
G68) 1 ou ee oy) ne Sas Sc (1869), 21 L. T. 
Co Horsham D os Case (18 a8) 2) ot conte 
un . orn on 
85 5: Lond donderry (1886), 4 O'M. & H. 96; Shore: 


| Haggerston Division Case (1896), 5 On & H. G8. 
“1801. -|—BRIDGEWATER CASE, WESTROFP 
& Gray v. KInGcuLAKE & VANDERBYL, VEARN- 

picetatas 8 CASE (1869), 1 OPM. & H. 112. 
= Menta. Ipswich Casco, Packard v. Collings 

maria 64 L, T. 6 

1392. Contramctory statement previously made 
by witness—Cannot be provedin chief.|—-BEWDIEY 
CASE, SturGE & BALDWIN v. GLASS, WoOOD’s CASE 


aieedl as reported in 1 O’M. & H. 16. 
notations :-—Mentd. Dublin City Caso (1869), 1 O'M. & H. 
mat tae Salford Case Mt 869), 1 O'M. & H. 133; Staleybridge 
Oat ek 1 0’ 8 i. rte Tamworth Case (1888), 
1 0’ 7 oughal gr 1869), 21 L. T. 306 


& H. 75; 

ord Case tray 6: Ta unton 
(18 (is74), 80 lL. 7 435 5; Boston Case (188 0), 3 ee St 
151; cat Yesutih Case (1906), 5 O'M. & H. 


(ad) Certificate of Indemnity. 

See Corrupt Practices Act, 1883, s. 59 (1). 

1898. When granted— If questions truly 
answered.]—-BARROW-IN-FURNESS CASE, SCHNEI- 
DER v. DUNCAN, No. 326, ante. 

1394. If not called as witness at hearing.|— 
No one who is not required by the Election Ct. to 
give evidence can have a certificate (KENNEDY, J.). 

Anybody who is called as a witness & tells the 
truth is in a position to claim a certificate of 
indemnity, & in order to do so he crate be ve reduce 
to give evidence (CHANNELL, J.).—MAIDSTONE 
CASE, CORNWALLIS v. BARKER (1901), 5 O'M. & H. 


149, 152. 
Annotation :—Refd. Cheltenham Case (1911), 6 O'M. & H. 


1395, .-|—Where a person on the hear- 
ing of an election petition shows cause against 
being reported & questions are put to him which 
tend to criminate him with regard to an offence, 
& he answers truthfully, he is a person called as a 
witness respecting an election before the election 
ct., within Corrupt Practices Act, 1883, s. 59, & 
he ought to be entitled to his certificate (KENNEDY, 
J.).—MONMOUTH (BOROUGHS) CASE, EMBREY & 
SWEETING v. HARRIS (1901), 5 O'M. & H. 166, 175. 
Annotations a one. Ch eltenham Case, Davies’ Case 1911), 

6 O'M. & H. Ment. oo Attercliffe Division 

Case (1906), 5 ‘OM. & H 

. ——. There is no question of a 
certificate now. This man is not a witness in the 
petition but is merely showing cause why he 
should not be reported, & there is no power to 
give him a cee because he is not a witness 
(LAWRANCE, J.).—WORCESTER (BOROUGH) rae 
HARBEN & OADBURY v. WILLIAMSON (1906), 5 
O'M. & H. 212, 214. 
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Annotat ion :—Consd. Cheltenham Case, Davies’ Case (1911), 
6 OM 8 & H. 194. 
1397 WOuGE ae ee eeriy DUKE v. St. 

MAUR (1911), & H. 228, 254. 

An prong ade as Weat Srenh Case (1911), 6 O'M. 
1398. ——.]—-Supposing there comes a 





eemony: —Re SavuL_r §8T. MARIE 
PROVINCIAL ELRCTION, LAMONT’# CASE 
1905),, 3 ‘0. W. BR. 189; 10 0. Le Be 
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question of whether any particular individual is 
entitled to a certificate of indemnity, he is only. 
entitled to a cer Pet if, upon the hearing of the 
petition. ed as a witness, he has truly 
answered all the erie ra which are put to him. 
Therefore, it is important to pepe who want to 
get that certificate to be called as witnesses. The 
statute [Corrupt Practices Act, 1883, s. 59 (1)] 
says that if they do give evidence on the petition, 
& do, in the opinion of the ct., answer truly all 
questions that are put to them, then ‘ney are 
entitled as a matter of right to have a certificate 
(CHANNELL, J.).—CHELTENHAM CASE, retire 
& CLARIDGE v. MatTuias, Davizs’ CASE (1911), 6 
O'’M. & H. 194. 


Annotation :—Refd. Northumberland, Berwick-upon-Tweed 
Division Case, Currie’s Case (1923), 7O'M. & ae 


Before election Speinlasibinens 2 es Sub-sect. 
8, post. 


(e) Person showing Cause against being reported. 


13899. Whether witness Hable to cross-examina- 
tion.}|—Right of petitioner’s counsel to cross- 
examine accused person showing cause.—Wonr- 
CESTER (BOROUGH) an HARBEN & ‘CADBURY v. 
WILLIAMSON (1906), 5 O’M. & H. 212, 215. 


Annotation :—Mentd. Cheltenham Case, , 
Sonn eH tee am Davies’ Case (1911) 


G. What Evidence Admissible. 
(a) In General. 
sore generally, EVIDENCE; Elections Act, 1868, 
5, 26; Jud. Act, 1881 (c. 68), ss. 13, 14, 
1400. Matters not included in particulars— 
Bribery.]—BEVERLEY CasE, HIND, ARMSTRONG & 
DUNNETT v. EDWARDS & KENNARD, HERDMAN’S 
CasE (1869), as Bie ee in | va 7 H. 148. 
Annotations :—Retd Case (1881), 4 O'M. & H. 1. 
Menta. Southampton Borough) rons (1869), 1 OM. & H. 
222 pewich Case (1886), 4 O’M. & H. 70; Packard »v, 
Collinge be West (1886), 4 Le T. 6195 York City Case, 
Fur e. Beresford, [1898] 1 Q. B. 4 
1401. -|— BRISTOL Oia (1870), as 
reported in 2 O’M. & H. 27. 
1402, ——- ——— Discretion of court.|—EvE- 
SHAM CASE, RupGE & Masters v. RATCLIFFE 
(1880), 3 O'M. & H. 94. 


PART IX. SECT. 1, SUB-SECT. 5.— 
G. (a). 


1403 1. Matters not included in par- 
one chase ee ie 
c 1n e partic o 
taven On paling der dene oe 
hours, cannot be naked if he got Miquoe 
during polling hours in oo Medlin 
—Re SOUTH OXFORD E 








for 
the vi 
1918-19 


Hop- 


vote for a p 


1405 i. Acts at previous elections. }— 
Evidence of corrupt aa er com- 
by persons in the interest of 

both candidates at the previous eleo- 
tion, may be given at the trial of the 
oe eel eal Ty ee 

AODONALD Oo 

(1876), H. E. C. 647.—CAN. 
1406 li. ——-.]—A potition against the 
return of a member at a general election 
in 1904 contained allegations of cor- 
1086 acts by resp. at ai election in 


aia hebegers were struck out on pre- 


Bewer 


trar—Not bdbindi 
made upon an 


objections. On the trial of to be to count the ballots were 


the ho penttion: evidence of payments b Feira Boe nan 


resp. of accoun connection wit 


particular party—Necessity for 
aca scrutin ~ -}—On a petition chal- 
dity of an election held 

er Commonwealth Electoral Act, 
in order to prove that the 
result of th election has been 
by an officer’s error so as to satisfy 
sect. 194, an elector who 
wrongly prevented from vot 
an error may give, but canno 
ye v. OLIVER (B78), 4 He ci C. 243.— pellet to give, evidence of his intention 


dence of intention to vote for a par- 
party, — admitted, should 


refully rutin 
Korey ( (1920), 37 C. L. R. 449.—AUS. 


n. Admisstonsa—Made before regis- 
. }+—Admisal 
ection trial may be 
acted u on, as evidence of the facts 
admitte but ad 
certain voted: whose ballots had acy 
lost, voted, made before the registra 

when both parties were acting andor 
the erroneous assumption that he had 
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1403. ——— Geccna atest name of an inn 
where trea’ eged to have gone on, was 
omitted — the particulars, which moreover 
omitted to state the names of tneaters & bribers: 
—Held: nevertheless the evidence ee the 
treating must be admitted, the judge reserving his 
opinion on the whole case, should the omission 
prove to have been wilful.—BristoL, Oasz, 
GEORGE’s Oasp (1870), 22 L. T. 731; 2 O'M. & 
H. 27, 28. 

1404, —— General treating.|—(1) Evidence of 
numerous cases of individual treating not specified 
in the particulars is not admissible to prove general 
treating. 

(2) Evidence of corruption at previous elections 
by the political party to which petitioners belong 
is irrelevant.—BEWDLEY Casi, SPENCER v. HAR- 
RISON (1880), as reported in 44 L. T. 283. 

1405. Aets at previous elections.|——STAFFORD 
(BoROUGH) CASE (1869), 21 L. T. 210; 1 O’'M. 
& H. 228, 231. 

Annotations Men td. North Norfolk Caso (1869), 10™. = 

H. orwich raat Ce eit), 2 O’M, & H. 38; Galw 

Case SUSTA). 2 O'M. & H. 196 ; Maude v, Lowley (gta), 3 38 


J.P. 280; ‘pewiol Gass (18 3b). ier 70; Packar 
v. Collings & West (18886), 54 Pee Tower Hamlets, 


St. George’s Division Case (189 5), 5 M. & H. 89. 

1406. Respondent not eoaaida at former 
election.|— WINDSOR CASE, RICHARDSON-GARDNER 
v. EYKYN, No. 394, ante. 

407. .J—BEWDLEY CASE, SPENCER v. HAn- 
RISON, No. 1404, ante. 

1408. Acts previous to dissolution.] —- Mont- 
GOMERY (BOROUGHS) CASE, GEORGE v. PRYCE- 
JONES (1892), 4 O’M. & H. 167, 168. 
se coool :—Mentd. Shoreditch, "Hagge raton Division 

Case (1896), 5 one & H. 68; Great” Yarmouth Case 

(1906), 5 O'M. & H. 176. 

1409. Conversations after polling day.|—-CHESTER 
Orry Case, Heywoop, Dopp, JONES & DAVIES v. 
Dopson & LAWLEY, No. 1374, ante. 

1410. To contradict witness on collateral matter.] 
—NoRTH NORFOLK CASE, BURTON’S CaAsE (1869), 
as reported in 1 O’M. & H. 239. 

Annotations :—Mentd. Norwich Case (1871), 23 L. T. 701; ; 

North Durham County Case 4), 2 O'M. & H. 152; 

Boston Case, Malcolm v. Parry ai 2) ieian pee 16 


Cc. P. 168; Carrickf ergus Case ( a Ee a 
Louth County Case (1880), 3 OM. ee 


lished.|}—On tho hearing of preliminary 
objections to an cleoction petition the 
status of petitioner may be established 
by oral evnerce not objected to by 
resp.— YUKON CASE, GRANT v. THOMP- 
SON (1906), a 8. O. I. 495.—CAN. 
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ower of court to call 

re act shitnoasen: ithe ot, sitting to hear 
1 preliminary objections no power 

be com fo, call witnesses before it, or to send 


dgoe into any county to try facts 
& roport for its adjudication. 
re resp. does not claim the seat, 
recriminatory evidence is inadmissible. 
—DOULL v. CARMICHAEL, Russ. I. R. 
92.—CAN 


cular party. Evi- 


“BREAN UW. 


r. Order for examination of wit- 
nesses-——No When depositions 
admigsible.}—An order was made for 
the examination of witnesses upon 
& sgeorarvagsae oP lication. The order 
was not but the Sppone 
attorney attended on, & took part 
the exa. ation : —Held: the deposi- 


ons duly 


ons as to how 


sat HA Sade da 
<—Re LINCOLN (1870), ci te ; ef poll. }—Evi-. 


« Acta after close 
Janes of what happens upon the po 


the former election was offered to s pole “of petitioner—Not claiming close of the 
prove noy & a system, & was seat—Whether admissible. }— ony. ot me tae indientice of what 
admi on Ps first ground. A Held: as Peetioner raid not claim took lace du the day, but not as 
question as the amount of one the seat, evidence could not be gone shat has en place twenty-six 
io tod :—Held ala waa objected to & into for the he Re of Sonn _ y do 8 ee tt the eleotion without some 
proper EU UNE & QUEENS Case oh Mac. NAN. v BERGIN flat the autho pot Eres ont ‘oon 
N, Ll e oO e mt con- 
(i906), 97 8. © ), 37.8. OC. R. 604; 96 0. L. T. aT), HE. ©. B03.—¢ GAN, tinued attor. the lection waa ‘over —— 
. Hearing of ec- LONGFORD OASE (187 . . 

Sar ae of intention to vote ttone—Status of Fou aes. —IR. ( : 
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Sect. 1.—Parliamentary clections: Sub-sect. 5, G. 
(b) 4. & u., H.] 
(b) Hearsay Evidence. 
i. Voters. 


See, generally, EVIDENCE. 

1411. To invalidate vote—Whether statement 
made before or after poll.]|—Declaration of the 
voter against his right after the election admissible. 
—LEOMINSTER CASE, WEAVER’S CASE (1796), 2 
Peck. 395. 

1412. ——-.]—Declaration of voter as to 
a bribe, whether made before, during or after the 
election, admissible.—IpswicH CASE, BROWN’S 
CasE (1835), Kn. & Omb. 387. 


Annotation :-—Apld. Tippera County) Case (1875), 3 
O'M. & H. is Bperery: “\ y 


1418. Though not made in presence of 
respondent or agent.|—-Evidence admitted of the 
conversation of persons engaged in alleged acts of 
bribery, such persons being first proved to be 
voters, though it was not shown to have taken 
place in the presence of resp. or of any person 
proves to be his agent.—SuDBURY CASE, BLACK 

OY CASE (1842), Bar. & Aust. 245. 

1414, -]—-(1) The subject-matter of a 
conversation which took place in the presence of 
a voter who it is alleged was bribed, & in which 
many persons participated, received in evidence, 
although the sitting member was not present on 
the occasion. 

(2) Where a bribed voter equivocates as to a 
statement, which it is alleged he had made, but 
does not directly deny having made it, a person 
who overheard the conversation may, notwith- 
standing the rule first above laid down, be 
examined as to the particulars—WIGTON CASE 
(1853), as reported in 20 L. T. O. S. 326. 

_ 14 -]—What an elector, whose vote is 
impeached, on the ground of bribery said to a 
third person, with reference to what candidate he 
intended to vote for, is not receivable in evidence.— 
7 aa (BOROUGH) CASE (1853), 20 L. T. O. S. 


1416. -]|—Evidence of a statement made by 
a voter alleged to have been bribed, in the absence 
of the sitting member, rejected.—NEW WINDSOR 
CASE (1853), 20 L. T. O. S. 327. 

1417. .|—The statement made by a voter 
in the course of the day on which he had given 
his vote, as to how he came by a sum of money 
in his possession, is admissible in evidence for the 
purpose of showing that he had received money 
for his vote.—BRIDGNORTH CASE (1853), 20 
L. T. O. 8S. 295. . 

1418. -]— Where there is a general allegation 
of bribery in a petition, evidence of what a voter 
said to a third person as to a bribe received may 
be given.— HUDDERSFIELD CASE, POLLARD’S CASE 
(1866), 14 L. T. 346. 

1419. -_—.]|—Mere gossip is no evidence, except 
self-disabling evidence on a scrutiny (WILLES, J.). 
—WESTBURY CASE, LAVERTON v. Puriprs (1869), 
Ber pore’ in 1 O’M. & H. 47, 48. 
An ions :—Men (1869), 20 L. T. 823 ; 

H. 236 ; rwich 


























td. Blackburn Case 


North Norfolk Case (1869), 1 O’M. A ; No 
Case, Stevens v. Tillett (1870 R. 60. P. 147; North 


Durham Cage (1874), 2 O'M be 
(1874), 2 O'M. & H. 66. 

1420. ——- Not against respondent.]— WINDSOR 
CasE, RICHARDSON-GARDNER v. EYKYN (1869), as 
reported in 1 O'’M. & H. 1, 5. 
anaes :—Mentd. Dublin Cit 


Ce eemamal 


H. 152; Taunton Case 


Case (1869), 1 O'M. & H. 
Londonderry Caso (1869), 1 O'M. & H. 274; 


ELECTIONS. 


tham Bo 1869), 1 O'M. & H. 222; 
Staloybal go Case (186 rt Si & H. 68: Youghal 
Case ace ) 1 OM. & H. 291; Stroud rae oe 2 
"M. & H. 107; Evesham Case (1880), 8 O'M. & H. 94; 
Monmouth (Boroughs) Case (1901), 6 O'M. & H. 166; 

Great Yarmouth Case (1906), 5 O'M. & H. 176. 

1421. .|—Statements by a voter is 
evidence to invalidate his vote upon a scrutiny, 
but not to affect resp.’s seat.—K1Nna’s LYNN CASE, 
ARMES & HOLDITCH v. BOURKE, SMITH’S CASE 
(1869), 1 O'M. & H. 206, 208. 

1422, ——- ——.] — WorcEsTER (BOROUGH) 
CASE, HARBEN & CADBURY v. WILLIAMSON, OLDS’ 
CASE (1906), 5 O’M. & H. 212. 

1423. To establish criminal transaction by agent 
of respondent.|—A witness may be asked what 
certain voters had said to him respecting their 
votes, if the answer is to be explanatory of a 
criminal transaction between an alleged agent 
for the sitting member & parties stated to have 
been bribed in the opening of the case.—NOTTING- 
HAM TowN CASE, HUTCHINSON’S CASE (1843), Bar. 
& Arn. 193. 

1424. As to reasons for refusal to promise vote.] 
—DURHAM (COUNTY) NORTHERN DIVISION CASE 
(No. 2), BURDON v. BELL & PALMER (1874), as 
reported in 2 O’M. & H. 152. 


Annotations :—Mentd. Boston Case (1880), 3 O’M. & H. 
151: Down Case (1880), 3 O’M. & H. 115; Thirsk Case 
(1880), 3 O'M. & H. 113; Gloucester (County) Thornbury 
Division Case (1886), 4 O’M. & H. 65; Meath, Northern 
Division Case (1892), 4 O’M. & H. 185. 








ii. Agents and Canvassers. 


1425. General rule.|—The act of an agent is 
evidence against a resp., but speaking generally it 
is confined to that, though it is possible that he 
may be such an agent as to make his statements 
evidence also. But clearly you cannot make use 
of a statement made by an agent upon a matter 
with which the agency is not connected which is 
really nothing more than hearsay (MARTIN, B.).— 
Kina’s JI.yNN CASE, ARMES & MHOLDITCH v. 
BouRKE (1869), 1 O'M. & H. 206. 

1426, Statement by agent—To bribee.|—The 
statement of an agent of the sitting member to 
a voter whom he bribed, that the votes of many 
depended upon his, is receivable in evidence.— 
CLITHEROE CASE (1853), 20 L. T. O. S. 315. 


Annotations :—Mentd. Nottingham Town Casco (1866), 15 
L.-T. 57; Neale f (County) Case, Trench v. Nolan (1872), 


27 L. T. 6 

1427. After election.|—A statement made 
by an agent six months after the election, if shown 
to have a direct bearing upon some act which took 
place before the election, is admissible as evidence. 
—NORTHALLERTON CASE, CARR’S CASE (1866), 14 
L. T. 304, 307. 

1428. .]|—BRIDGEWATER CASE, WEST- 
ROPP & GRAY v. KINGLAKE & VANDERBYL, 
BLACKMORE’S CASE (1869), 1 O'M. & H. 112, 114. 
Annotation :—Mentd. Ipswich Case, Packard v. Collings & 

West (1886), T. 619. 








a 


54 L. T. 


1429, ——— ——--._—-_BopMIN CASE, ADAMS v. 
LEVESON-GOWER, SuoR?T’s CASE (1869), 1 O'M. & 
H. 117, 118. 


Annotations :—Refd. Taunton Case (1874), 2 O’M. & H. 66. 
Grant v. hee Overseers (187 A), 26 W. R. 169; 


Mentd. 
Louth Case (188 O’M. & H. 161; Tower oe St. 


. 16 
George’s Division Cage (1895), 5 O'M. & H 
1480. -|—HaARWICH OASE, 
v. TYLER, No. 582, ante. 
Termination of agency.]—Sec Part VI., Sect. 6, 
sub-sect. 1, D., ante. 
1431. Directions by agent.]—Directions given 
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PART IX. SECT. 1, SUB-SECT. 5.—G. (b) il. 


14271. Statement by t—Afler election.}-—-The admission of an nt, made on the day of the election, immediatel 
after the close of tho polls, | is admissible in evidence.—Dvurry v. RYAN (1875), 3 Pug. 110.— DAN. a 


Part LX.—PETITIONS. 


by agent to witness is evidence but not a mere 
statement.— DOVER CASE (1869), 1 O’M. & H. 210. 
Annotation :—Mentd. Stepney Case (1886), 2 T. L. R. 559. 

1482. Statements by canvasser—In presence of 
eandidate.|—-Ipswich OasE, Harr’s Casx, No. 
405, ante. 

1483. ——.}—A conversation which 
passed between a partisan of the sitting member 
not named in the list as a briber, & a voter, in the 

resence of the sitting member, cannot be given 
in evidence against him.—NORTHALLERTON CASE, 
WILSON’s CASE (1866), 14 L. T. 304, 806. 

1434. To wife of voter.|—-E. A., who can- 
vassed for the sitting member, & who was a decided 
partisan, but who was not recognised as an agent, 
conversed with the wife of B., who was a voter, 
& in the course of the conversation a promise was 
held out :—Held: questions might be put re- 
lating to this conversation.—NORTHALLERTON 
OASE, ARCHER’S CASE (1866), 14 L. T. 304, 305. 








1435. ——— If subsequently proved to be an 
agent.|—CHELTENHAM CASE, DIGBY’s CASE, No. 
746, ante. 

1438. Proved by bystander.]—It is danger- 





ous to receive in evidence conversations relating 
to offered bribes ; where, therefore, it was alleged 
that a sick man said that he would not go to the 
poll for £30, & that a canvasser said, ‘‘ We do not 
care if it is £40, if you like’ :—Held: if this had 
been proved it did not amount to bribery, & if it 

did, the evidence as to the conversation, being 

that of a bystander only, could not be regarded as 

sufficient.—-SALFORD CASE, ANDERSON, BRYANT & 

ILARDING v. CAWLEY & CHARLEY, BOTHAM’S CASE 

(1869), 20 L. T. 120, 127. 

Annotations :-—Mentd. King’s Lynn Case (1869), 1 O’M. & 
H. 206 ; Southampton (Borough) Case (1869), 1 O'M. & H. 
222; Shrewsbury Case (1870), 2 O’'M. & H. 36; Bolton 
Case ee) 20O°'M. & H. 138; Maude v. Lowley (1874), 38 
J irmingham Case, Woodward v. Sarsons (1875), 

~R C. P. 733; East Manchester Case, Munro v. 

Balfour, [1893] 1 Q. B. 113; York (Borough) Case, 

Furness v. Beresford, [1898] 1 Q. B. 495. 


H. Production and Admissibilily of Documents. 

See, generally, EVIDENCE; DISCOVERY, Vol. 
XVIII., pp. 95 e¢ seg. 

1437. Telegrams—Whether bound to be pro- 
duced.]—(1) Telegraph cos. cannot refuse to answer 
questions as to messages transmitted by them, & 
they must, if called upon, produce such messages. 

(2) A telegram will be admitted as evidence, 
although not signed.—CovENTRY CASE, BERRY v. 
Eaton & Hiw1, INcH’s CAsE (1869), 20 L. T. 405, 


421; 10°M. & H. 97, 104. 
Annotations :—Generally, Mentd. Bristol Case, Britt +. 
Robinson (1870), L. R. 5 C. P. 503; Horsham Caso (1876), 
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t. List of voters—Original.)—At tho 
trial the returning officer, who was 
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3 O'M. & H. 52; Carrickforgus Caso (1880), 3 O’M. & H. 
90; Louth Case (1880), 3 O'M. & H. 161; Salisbury Case 
(1880), 3 OM. & H. 130; bury Case (1883), 4 O'M. 

H. 31; Belfast Westorn Division Case (1886), 4 O'M. & 

Bs Oe i pha Case, Packard v. Collings & West (1886), 

1438. —— -\—TAUNTON CASE, MARSHALL 
& BRANNAN v. JAMES, No. 342, ante. 

1439. —— .|—I have great doubts whether 
there is a power of compelling any person to pro- 
duce them [the telegrams], for the reason that they 
are in the custody of Her Majesty; & I certainly 
have too much doubt about it to enforce it by the 
summary remedy of commitment for contempt for 
their non-production (BRAMWELL, B.).—STRouD 
CasE, BAYNES v. STANTON & DICKINSON, CAS- 
SERLEY’S CASE (1874), 2 OM. & H. 107, 110. 
Annotations :-—Distd. Bolton Case (1874), 2 O'M. & H. 138. 

Dbtd. Harwich Case (1880), 3 O’M. . 61. Mentd. 

Monmouth (Boroughs) Case (1901), 5 O'M. & H. 166. 

1440. Contents already disclosed.|— 
BOLTON CASE, ORMEROD v. Cross, No. 400, ante. 

1441. ——- ———.]—-Harwicu Case, TOMLINE 
v. TYLER, No. 367, ante. 

1442. Accounts sent in to respondent.|—Brap- 
FORD CASE (No. 1), HALEY v. RIPLEY, No. 555, ante. 

1443. Private bank accounts.|— TAMWORTH 
Case, Titi & WALTON v. PEEL & BULWER (1869), 
1 OM. & Hi. 75, 76. 


Annotations :—Refd. Cork (County) Eastern Division Case, 
(1911) 6 O'M. & H. 318. Mentd. Taunton Case (1874), 














2 O'M. & H. 66; Boston Case (1880), 3 O’M. & H. 151; 
Louth Case (1880), 3 O’M. & H. 161; Salisbury Case 
(1883), 4 O'M. & H. 21. 


1444. Ballot papers of municipal election.]— 
GLOUCESTER (BOROUGH) CASE, GUISE v. WAIT, 
No. 764, ante. 

1445. Bills & vouchers of election expenses— 
Whether returning officer compellable to produce.]| 
— Resp.’s election expenses amounted to £1,500. 
Of this amount vouchers covering only £500 or 
£600 were furnished. Subsequently further 
vouchers were furnished to the returning officer. 
Petitioners applied for inspection & to take copies 
which the returning officer refused. Semble: 
neither an election judge, nor the Ct. of Common 
Pleas has jurisdiction in such a case to order 
copies to be given; but in the absence of any 
reasonable objection on the part of the returning 
officer, permission to inspect & take copies should 
be given.—DuRHAM Ciry Case, JAMES v. THOMP- 
son & HENDERSON (1874), 31 L. T. 227, 230; 2 
O’M. & H. 134. 

1446. Whether documents need be stamped.|/— 
A note given by a voter who has been bribed, for 
payment of the sum given to him, in order to 
secure his vote, in an act of debt for the bribery, 


was not a candidate, must, if the objec- 
tion is taken by preliminary objection, 


1487 i. Telegrame—Whether bound to 
uced, |-— also the registrar of the county, & establish his status by producing a 
po baer = flee a. pe cnieabe a secretary of I., produced the original properly verified copy of the list of 
Dp y list of electors for the township of I., electors & some evidence of his identity 


produce all telograms sent y. 
his alleged agent during tho election, 
reservi resp. the right to move tho 
court of appeal on the point.—Re 
SOUTH OXFORD i  N soe 


resp. 





& proved that the name of one peti- 
tioner was on the list. The status of 
the other petitioners was proved in the 
same way :—lIicld: 
cient evidence that the 


with some person whose name appears 
thereon.— Re ST. Bonirace (1892), 
8 Man. L. R. 474.—CAN. 

there was suffi- 


titioners were —- ——.}—On the hearing 


Cc. 
of preliminary objections to an clec- 


v. OLIVER (1875), H C. 243.—CAN 
° *. persons who had a right to vote at the f 
of aad ea ———-}-—Upon the trial election to which the potition related Peeitionce © lise Se ee enciod 
voins a° looti under Ontario Contro- under 37 Vict. oc. 10, 8. 7 (D).— with a certificate of the Clerk of the 
i are IR et pores one - eee Cage (1884), 9 S.C. R. 279. Grown in Chancery :—Held: a suffi- 
riginals ams CAN. cient certificate of the paper offered 
voters the das’ batons me DY elec Hi a. Certified copy] — Since being a true copy of the st actually 
; Franchise Act, 1898, provides that the used at the clection.— WINNIPEG Cask, 

voters’ lista used at an election may be 1 


The witness stated that he had burnt 
the telegrams after boing subponaed, 
& while the trial was actuall ing on, 
upon instructions received: ty tele- 
graph from the general manager of the 
7 rae oo. in whose service he was! 
—Held; the manager & oporator 
He Dinar acta (seth 16 
OKLAM 
O. R. 148.—OAN, Meee 


in raed to 
the trial of an ¢e 


proved by the production of certified 
copies, it is unnecessary to procure the 
attendance of the Clerk of the Crown 
roduce the lists at 
ection petition.—Re 
LisGaR DOMINION ELECTION (1901), 
14 Man. L. R. 268.—CAN 


b —— -——.]}—A petitionor who 


MACDONALD CasSE (1897), 27 8S. C. It. 
201.—CAN 


° .}—The production 
of a copy of the voters’ list with the 
imprint of the King’s Printer showing 
the names of the petitioners thereon, 
rie Rg een 
: é CDON ALD e . 
MYLES v. MORRISON (1912), 22 W. L. R. 
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Sect. 1.—Parliamentary elections : Sub-sect. 5, H. 
& I. (a), (6) & (c).] 


may be given in evidence, though not stamped, 
to prove the fact of bribery.—Dovir v. MAESTAER 
(1803), 5 Hsp. 92, N. P. 
Annotations :-—Moentd. R. v. Castle Morton (1820), 3 B. & 
Ald. 588 ; Strother v. Barr (1828), 5 Bing. 136. 
1447, ———.|—-WINDSOR OASE, RICHARDSON- 
yaa tar v. KYKYN (1869), as reported in 1 O’M. 


Annotations :—Mentd. Dublin City Case (1869), 1 O'M. & H. 
270; Londonderry Oase (1869), 1 O’M. H. 274; 
eouenampton (Borough) Case Bad ; O’M. & H. 222; 


8 eybridge Oase (1869), 10 & 6; Youghal Case 
(1869), 1 O'M. & H. 291: Stroud Case (874), 2 ™. & H. 

; Evesham Case (1880), 3 O'M. & H. 94 Monmouth 
Boroughs) Case 6 OM. & H. 166; Great 


( 01), ‘ 
armouth Case (1906), 5 O'M. & H. 176. 


I. Scrutiny. 
(a) In General. 

See, now, Ballot Act, 1872 (c. 33). 

1448. Points reserved for decision—Need not be 
adjudicated upon—If immaterial to result.|— 
N Oe EER TON CASE, JOHNS v. HUTTON, No. 731, 
ante. 

1449. Scrutiny may be persisted in—By unseated 
respondent.|—(1) A petition alleged that resp. was 
‘by himself & other persons on his behalf, guilty 
of bribery, treating, & undue influence, before, 
during, & after the said election, whereby he was 
& is incapacitated to serve in the present Parlia- 
ment,’’ & that the election & return were null & 
void. There was no allegation of bribery by 
agents :—Held: the term ‘ other persons on his 
behalf’ included every person for whom the 
candidate was responsible & under the above 
clause it was competent to petitioner to go into 
any act of bribery by resp. himself, & further to 
go into any acts of bribery by any person for whom 
in law he was responsible, whether that person 
were an agent directly appointed by resp., or an 
agent by virtue of the construction which has 
been put on the Corrupt Practices Acts. 

(2) The relation between a candidate and his 
agent is more that of master & servant than of 


775; 8 D. L. R. 793; 23 Man. L. RR. 
542; 3 W. W. Rt. 597.—CAN. 


prevented from voting; & (4) that he 


was not actually & bond fide the owner, 
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rincipal & agent: & as a master is responsible 
or an act of negligence on the part of his servant, 
so a candidate is responsible for the act of his 
agent, although done in violation of explicit 
instructions. 

(8) Evidence was given to show that between 
half-past three & four o’clock on the polling day 
@ number of voters who had been previously in 
treaty with the agent of petitioner, issued from a 
publichouse, & in a state of intoxication voted for 
resp.; & to show further that they had received 
a sovereign each from one H. By_ evidence 
accepted as satisfactory it was proved that H. 
canvassed with a son of resp., & that upon the 
afternoon of the polling day he went to the said 

ublichouse & brought up the voters. It was 
urther proved that between half-past three & 
four o’clock on that day 504 votes were polled for 
resp. :—Held: H. was an agent of resp., & it was 
not open to the ct. to doubt that the great majority 
of the voters polling for resp. between the hours 
named were bribed. 

(4) There was a recriminatory case against 
petitioner claiming the seat, & a claim for a 
scrutiny on the part of petitioner. The re- 
criminatory case & the scrutiny were abandoned : 
—Held: resp. must bear the costs of petitioner 
relating to the recrimination, & petitioner must 
bear the costs of resp. relating to the claim for a 
scrutiny ; the ct. will not regard vexation as an 
element to be considered in the apportionment 
of costs. 

(5) Votes given for a candidate after an act of 
bribery committed by him or on his behalf are not 
null & void, but merely unavailable for the purpose 
of his election, his status as a candidate being 
annihilated by the act of apes 6 The votes 
remain as good to be struck off by the party 
claiming the seat. 

(6) Although unseated for bribery a resp. has a 
locus standi on a scrutiny for the purpose of 
attempting to defeat the claim of petitioner to the 
seat. 

(7) The law regards a voter who is bribed in the 
same manner as it regards a briber. The voter 


in the scrutiny uscless. In disposing 


of the costs the ot. ordered that, in 


©. Shorthand notes of evidence— 
Transcript.}—Tho shorthand notes of 
the stenographer employed by the ct. 
to take down the evidence were not 
extended in his handwri » but were 
signed by him :—Held: the notes of 
evidence could not be objected to.— 
MEGANTIC CASE (1884), 8 Cc Rh. 
279.—CAN. 


{. Ballots — Jurisdiction of judge 
to order production—For purpooes of 
recount.}—Tho ct. has no jurisdiction, 
under Provincial Elections Act, s. 154, 
to order the deputy provincial secretary 
to produce bailots for the purpose of 
@ recount before a county ct. judge 
under the amending Act of 1899, 
8. 438.—Re FERNIE PROVINCIAL ELEC- 
TION (1903), 10 B. C. R. 151.—CAN, 


PART IX. nee 1, SUB-SECT. 5.— 


- What evidence § admissible.) — 
Parol evidence is inadmissible on a 
iny to alter the value assessed 
against property in tho assessment 
roll.— Re SoUTH GRENVILLE ELECTION, 
ELLIS v. FRASER, STEWART’S VOTE 
(1872), H. Ez. Cc. 163.—CAN. 

h. ~——.}—A pouitoner claiming the 
seat on a scrutiny may show, as to 
votes polled for his opponent : (1) that 
the voter was not twenty-one ycars of 
age : (3) that he was not a subject 
oO Her esty by birth or naturalisa- 
tion; (3) that he was otherwise by law 


tenant, or occupant of the real property 
in respect of which he was assessed. 
—Re NORTH VICTORIA ELECTION 


CAMERON v. MACLENNAN (1874), 
H. EK. Cc. 584.—CAN. 
k. —— Whether appeal lies from 


order.J—One of the ju who tried 
the poe en made a ruling that in cases 
of objection to votes on the ground that 
the persons who voted were under the 
ete of twenty-one years or were aliens, 

though their names were on the 
voters’ lists, he would receive evidence 
to show minority or alienage, notwith- 
standing Voters’ Lists Act declaring 
that upon a scrutiny the voters’ lista 
shall be final & concluarive :—Held: 
no appeal lay from such _ruling.—He 
PoRT ARTHUR & RAINY RIVER PRo- 
VINCIAL ELECTION (No. 3), PRESTON 
©. KENNEDY 1008) 130. L. R. 17; 
8 0. W, R. 600.—CAN. 


l. Where held.}-— Where a_ peti- 
tion claims the seat fer the unsuc- 
cessful candidate, a scrutiny of votes 
ae ivaliee by. the. reemteas acting 
m y by the ro ac 
for the judge on the rota.—Re Wrst 
ELGIN ELECTION, CASCADEN 0. MUNROE 
(1875), H. BE. C. 227.—CAN. 


m. Theft of papers from court— 
Scrutiny wuseless——Coats divided.) — 
During the progress of a scrutiny 


ballot papors,  emnterto & a voters’ 
list were stolen from the ct., which had 
the effect of rendering the p 


the circumstances, each party must 
bear his own costs of the scrutiny.— 
Re LINcoLn ELECTION, PAWLING VW. 
RYKERT (1879), H. E. C. 489.—CAN. 


n. Duty of judge.J—On an appeal 
under Saskatchewan Election Act, the 
judge’s duty is to roview the decisions 
of the deputy returning officer & 
district ot, judge, & in recoun the 
ballots certify that which in his opinion 
the deputy returning officer ought to 
have done, but in so doing it is not as 
in the exercise of a judicial discretion 
but according to fixed principles of law 
& the directions contained in the 
statute.—He Moosz Jaw, [1921] 3 
W. W. R. 84; 62 D. L. R. 286; 14 
Sask. L. R. 430.—CAN. 

o. ———.}—-On a recount, before a 
district ct. judge, of the ballots cast 
in a Dominion olection, the duty & 
authority of the ju is to scrutinise all 
the ballots cast.—Re WEST CaLGARY, 
BENNETT ov, SHAW, [1922] 3W. W. R. 

p. ——.}~An election petition ct. 
may review & go behind the acts of 
a return officer. Therefore, if 4 
returning o rer Rea roped allowed 
or disallowed a vote, the election pee 
tion ct. will hold a scrutiny & strike 
off or restore such vote. The fact 
that the votes were not duly scrutinised 
will not bo sufficient to set aside an 
election unless the result would have 
been affected by it. Where, after 
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loses his status as an elector the moment that he 
receives a bribe: his vote is an absolute nullity. 
But until that is established his vote must stand 
as it appears on the poll-book. 

(8) Any n authorised to canvass is an 
agent, & it does not signify whether or not he has 
been forbidden to bribe (MARTIN, B.).—Norwicu 
Cask, TILLETT v. STRACEY (1869), 19 L. T. 615; 


10°M. & H. 8. 
Annotations -—As to (1) Refd. Dublin City Case (1869), 1 
(2) Refd, 


OM. & H. 270. As to Taunton Case ree: 2 
Oo'M. & H. 66; Boston Case, Malcolm v. Parry (2nd 
Case) (1875), L. R. 10, C. P. 168. 4s to (3) Consd. London- 
derry City Gaso (1869), 21 L. T. 709. 4a to (5) Apld. Ite 
Galway ( punky, Come, Trench v. Nolan (1872), 20 W. R. 
833. Reta. Re Launceston Case, Drinkwater v. Deakin 
(1874), L. R. 9 O. P. 626. 


1450. ——— By petitioner though recriminatory 
case successful.]—(1) If principal case fails resp. 


may be unseated upon a scrutiny, although 
recriminatory case has succeeded. 
(2) I think the recriminatory case had better 


be gone into before the scrutiny (WILLES, J.).— 
Sou N CASE, PEGLER v. GURNEY & IIOARE 
(1869), 1 

mano 


O’M. & Hi. 222. 

Annotations :—Generally, Mentd. Stepney Cuse (1886), 2 
To R. 559; West Bromwich Case (1911), 6 O'M. & H. 
1451, —— J—YorK (County) Wersr 

RIDING SOUTHERN DIVISION CASE, STUART WORT- 

LEY & CHAMBERS v. MILTON (LORD) & BEAUMONT 

(1869), 1 OPM. & H. 218. 


Annotation ‘—Refd. Southampton Caso (1869), 1 O’M. & H. 

1452. ———.|—TAUNTON CASE, WAYGOOD 
v. JAMES, No. 1507, post. 

1453. When resulting in equality of votes — 
Election void.|—DOWNTON CASE (1784), 1 Lud. 
K. C. 109. 

1454. ——-  ——-.] — GLoucEsTER (CouNTY) 
CIRENCESTER DIVISION CASE, LAWSON v. CHESTER- 
MASTER, No. 890, ante. 








the hearing of evidence at the trial, 
petitioner & resp. agree to take o0 
certain evidence as proved in order to 
save the delay & trouble of a scrutiny, 
the ct. may nevertheless hold one so 
as to satisfy itself upon evidence. 
Where the returning officer has 
ampt openly refused votes, the ct. will 
not hear evidence to show how such 
votes were intended to have been 
given. If, however, the refused votes 
might possibly have turned the scale 
in the election & affected the result, 
the election will be declared void. 
Where persons put on the roll by others 
without their consent subsequently 
vote, their votes will be good.— 
WAKANUI CASE (1882), 1 N. Z. L. RB. 


81.—N.Z. 

q. -}—~-Looking to the manner 
in which, under Electoral Act, 1893, 
the votes have to be counted by the 
deputy returning officers immediately 
after the close of the 
to be liberal in exerc its power of 
allo &® recount.—- WELLINGTON 
yigE ( 897), 15 N, Z L. R. 454.— 


upreme Ct. is 
Amendment Act, 


tion of persons 


Seeger 


candida 


was given to the 





not be seen. 


~~-The county judge was ill & a deput here h as 
bane y judg sp a deputy © Ww 


his place :— : the deputy 
had jurisdiction to hold recount of 
ballots in an election for the provincial 
legislature.—Re NOE EpW. 
VINOIAL ELECTION 4008), 5 


cre 
of 
0 


OW. R. 
316; 9 O. L. R.463.—CAN, 
s. Irr in ointment 
of srukners Khe of |-—- Where 


t. Inspection of 
Supreme Court to order.) — The 


or tribunal” within Constitution Act 
1915, 8. 322, as 
ainended by the schedule to Statute 
Law Hevision Act, 1916, & may, on 
motion, mako an order for the opening lis 
of sealed parcels of ballot papers & 
other documents which have been 
used at an election 
of facilitating the detection & prosecu- 
Ity of offences in 
respect of such election.—Re DAYLES- 
FORD, [1923] Vi L. R. 582.—AUS. 

a. Iiow carried out.}-On 
the application of an unsuccessful 
» who was not present at 
the counting of the votes, authority 


after due notice to, 

of, the parties of their agents, to open 

the sealed acket of rejected ballot 

oll, the ct. ought papers: & allow such parties or agents -—S. AF. 
inspect, but not touch, the same in 

such a manner that the backs could 


On the like application authority 
r. Power to deputy judge to hold.) was given to the i fa in any case 
w satisfied tha 


ancy existed between the number 
allot P Yo ner appear 


olling 

bees placed in the ballot box, & the 
number marked off voted 
in the marked voters’ list, to inspect He 
the counterfoil, & compare the same 
with the marked voters’ list.—PALMER 


171 


1455. Parties bound by own list.|—Each party 
is bound by the votes on his own list except by 
leave of the ct.—FINSBURY CENTRAL DIVISION 
CASE, PENTON v. NAaoROgr (1892), 4 O'M. & H. 
171, 178. 

OM. & H. 


Annotations :—Mentd. Exeter Case (1911), 6 
228 ; West Bromwich Case (1911), 6 O'M. & H. 256. 


(0) At What Stage taken. 
1456. Whether before recriminatory case.]— 


The recrimina i met case is to be gone into before 
the scrutiny.—YorRK (County) West RIpING 
SOUTHERN DIVISION CASE, STUART WORTLEY & 
CHAMBERS v. MILTON (LORD) & BEAUMONT (1869), 
1 O'M. & H. 218. 


Annotation :-—Refd. Southampton (Borough) Caso (1869), 


10M. & H, 222. 

1457. ——-.|—SOUTHAMPTON OUASE, PEGLER 1%. 
GURNEY & HOARE, No. 1450, anie. 

1458, ———-.]—-TowrER Hamers, Stepnry Divi- 
SION CASE, ISAACSON v. DURANT, No. 799, ante. 


(c) Striking off Votes. 

Conclusiveness of register.]|— See Part V., Sect. 3, 
sub-sect. 5, ante. 

1459. Bribery—Vote of briber.|—A voter who 
bribes another is disqualified.—Ipswicu OASE, 
CoOoKE’s CASE ( 835), Kn. & Omb. 887. 

Annotation :—Refd. Tipperary Case (1875), 3 O'M. & H. 19. 

1460. Effect of Ballot Act, 1872 (c. 33), 
s. 25.|—I’. having been accepted by the Liberal 
party in the borough of B. as a candidate at the 
next election, he afterwards distributed amongst 
the inhabitants coals by means of tickets bearing 
the signature of his political agent. Many of the 
inhabitants who accepted the coals were voters 
in the borough, & were not objects of charity. 
The coals were given corruptly. Parliament be 
soon after dissolved, P. was declared to be returne 
as member by a majority of votes over M., another 





Upon such an application the court 
will authorise the registrar of tho 
court, after due notice to & in the 
presence of the petitioners & the suc- 
cessful candidates or their respective 

ents, to open the sealed packots 
of counterfoils & tako out the marked 
ts of voters for the inspection of the 


documents—Power 
**competent ct. 


parties, & thereafter to seal the packet 
of counterfoils & hand it to the Colonial 
pple f for custody, & also to hand 
the marked lists of voters, after they 
shall have been car [a by the 

arties to him for public inspection.—~ 
a B. FaurE (1898), 15 8. C. 286.— 


CG. ——,}—The ct. on belng 
moved to grant inspection of ballo 
apers & counterfoils, nts facilities 
discover the truth, but takes care 
that the secrecy of the ballot is not 
needlessly encroached upon.——UPING- 
TON ¥. GINESS (1915), C. P. D. 860. 


for the purpose 





istrar of the ct. 
in the presence 


PART IX. sped es SUB SECT. 5.— 


1459 i. Bribery—Vote of briber.}-—On 
a petitioner claiming the seat on & 
scrutiny, the ct. declined on a 


t a dis- a 
objection to strike out a 


limin 
from the clause the petition, which claimed 
tement to have that the votes of persons Ity of 
bribery, treating & undue uence 
as having vo sho struck off the poll.— 


NorTH VICTORIA ELECTION, 
MACLENNAN’ (1874), 


CAMERON 4%. 
H. E. Cc. 5 4.—~—C. 


scrutineers were appointe v. MOLTENO (1898), 15 8. C. 307; 8 dad. ——~- Without candidate’s know- 
candidate, but by eaae paoleeuiae on C. T. R. 351.—S. AF. ledge—Effect.}_Bribery, where com- 
his alf, this was an irregularity b. ——~ ———,.}—A defeated candi- mitted without the knowledge of the 
which did not affect the validity of date may apply without notice for an candidate or his agents, ects the 
the election, to which the appoint- order authoraing the o of the man bribed alone; it does not affect 
ment of scrutineers is not essential.— sealed packet of counterfoils & taking the candidate; it has merely the effect 
Tm Anows Case (1891), 10 N. Z.L. R. therefrom the marked list of voters of ex the vote: | & 3 neue 


28.—-N.Z, 


for the purpose of inspection. 


was a scrutiny 
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Sect 1.—Parliamentary elections: Sub-sect. 5, I. 
(oc), J. & K.; sub-sect. 6, A.) 


candidate. A petition having been presented 
against the return of P. claiming the seat for M., 
P. was adjudged to be unseated on the ground of 
bribery. A scrutiny Hee ees held, M. claimed 
to strike off the pull for P. one vote for every 
elector who had accepted the coals, & had voted 
at the election, without ascertaining for whom he 
had in fact voted. The voters were not called to 
deny that they had received the coals corruptly : 
—Held: (1) the bribery contemplated in the 
above sect. was a corrupt bargain made with an 
elector by or on behalf of the candidate, & under 
that enactment it was necessary to prove a 
guilty intent in the voter; (2) a primd facie case 
of corruption had been made out against the 
voters, which they were bound to displace; & as 
they were not called to rebut the inference of 
corruption, one vote for every elector who received 
the coals & voted at the election must be struck 
off the poll of P. 

(3) -¢ whether the voters inculpated were 
entitled, after P. had been unscated, to appeal 
by counsel upon the petition, & to defend them- 
selves from the charge of bribery.— Boston CasF, 
MALCOLM v. PARRY (1874), L. R. 9 CG. P. 610; 
sub nom. MALCOLM v. INGRAM & PaRRy, 43 
L. J. C. P. 331; 31 L. T. 381; 38 J. P. 790; 


2 O'M. & H. 161. 
Annotations : to (1) Consd. Nottingham (Borough) 
Eastern Division Case (1911), 6 O'M. & H. 292. Refd. 
Pye rele: St. George’s Division Case (1895), 6 


See, generally, Part VI., Sect. 9, sub-sect. 1, 

A. (a), ante. 

Personation.|—Sce, generally, Part VI., Sect. 9, 
sub-sect. 1, D., ante. 

Treating.)—See, generally, Part VI., Sect. 9, 
sub-sect. 1, B., anie. 

Undue influence & intimidation.]—Scee, generally, 
Part VI., Sect. 9, sub-sect. 1, C., ante. 


Illegal practices.|—See, generally, Part VI., 
Sect. 9, sub-sect. 2, ante. 


1461. Alien.|—Qwu.: whether the vote of an 
alien on the register will be struck off on a 


Se setenenlilie acne anamenadiitessentenametinensatiicons! ~ ~~ Pa eet eee 


to be struck off.—-DOULL o. 
MICHAEL, Russ. KE. R. 14.—CAN. 


e. Practice.}—On a scrutiny the 
alate is for the person in a minority 
first piace himself in a mao. 
& then for the person thus placed in c 
a minority to strike off his opponent's 
votes.-—-STORMONT CASE, BETHUNE v¥. 
pare fer Me PLACE’s VOTE (1871), 
H. e C. 42.—CAN 


CaR- 





PART IX. SECT. 1, SUB-SECT. 5.—J, 


1463 i. Admissibility of evidence — 
Seat claimed but claim abandoned.)— 
In an election petition claiming the 
seat for the defeated candidate, re- 
riminatory charges w 
against the defeated candidate, & the 
judge, having found that the election 
of the sitting member should be set 
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scrutiny. — BERWICK CASE, MCLAREN v. HOME, 
WILLE’s CAsE (1880), 44 IL. T. 289, 290. 
Annotations :—Mentd. Stepney Case (1886), 3 T. L. R. 559 ; 
York (County) East Riding, Buckrose Division Case 
(1886), 4 OM. & H. 110; Cooper v. Ogden, Oldham 
unicipal Case (1908), 24 T. L. R. 242. 
1462. Vote on ballot paper numbered for 
another voter.|—-BERWICK CasE, MC].AREN_ ¥. 
Home, CuUTHBERT’s CASE (1880), 44 L. T. 289, 290. 


A TT oe re Bichon an 
Fy uc 
(886), oO: ur. H. 110; Cooper v. Ogden, Oldham 
funicipal Case (1908), 24 T. L. R. 242. 
Ballot paper improperly marked.]—See, generally, 
Part VI., Sect. 11, sub-sect. 3, B., ante. 


J. Recriminatory Case. 

See Elections Act, 1868 (c. 125), s. 53. 

1468. Admissibility of evidence—Seat claimed 
but claim abandoned.]—CovENTRY CaAsE (1803), 
1 Peck. 93. 

Annotation :—Refd. Aldridgo v. Hurst (1876), 1 C. P. D. 410. 

1464. ——.]—NeEw WINpsOoR CasE (1804), 
2 Peck. 187. 


Annotation :—Refd. Aldridge v. Hurst (1876), 1 C. P. D. 410. 
1465. ——.]—M ALDON CASE (1853),2 Pow. 
R. & D. 1438. 


Annotations :—Refd. Maidenhcad Case, Lovering v. Dawson 
(No. 1) (1875), L. R. 10 C. P. 711; Aldridge v. Hurst 
(1876), 1 C. P. D. 410. 

1466. ——— ——— Whether admissible at hearing 
of subsequent petition.|—-NorwIcH CASE, STEVENS 
v. TILLETT, No. 1512, post. 

1467. —— ——-.]—GRAVESEND 
TRUSCOTT v. BEVAN, No. 409, ante. 








CASE, 








1468. ——.]—ALDRIDGE v. Hurst, No. 
1297, ante. 
1469. ——- -———_ Revival of recriminatory 


charges.]|—-GRAVESEND CASE, TRUSCOTT v. BEVAN, 
No. 409, ante. 

1470. Seat not claimed.|—GreatT YAR- 
MOUTH CASE (1838), Falc. & Fitz. 663. 

Annotation :—Retd. Taunton Casc, Weygood tr. James 

(1869), 17 W. R. 824. 

1471. ——- ——— Evidence to impeach credit of 
witness.|—GREAT YARMOUTH CASE (1848), 1 Pow. 
R. & D. 1. 

1472. ——- ——.] TYNEMOUTH CASE, No 427, 
ante. 





DONALD, Rugs. E. R. 96.—CAN. 

1. At what stage taken—At close 
of petitioner’s case.}—-Where a charge 
of corrupt practices by way of a 
rocriminatory case is alleged by resp. 
against petitioner, it may be reserved 
until the conclusion of petitioner's 
case.—He NORTH SIMCOK ELECTION, 
Sissons v. ARDAGH (1871), H. E. C. 


ere brought 


; aide, fixed & day for the evidence upon gene e A iote 
f. Vv when seat claimed. ]} 6 rec na ry Cc e ereupon m. Oj. aaa Recr a ry 
rae petitioners withdrew the claim to the charges are permitted in the interest 
Dominion Elections Act, 1874, goat & the judge of electors in order to prevent a suc- 


8. 73, which provides for striking off 
votes equal in number to the corrupt 
votes, only applies where the seat is 
claimed.—Re East ELGin (1880), 4 
A. R. 412.—CAN. 


g. —— Double voting.}— Where the 


c. 9, 8. 


upon the rec 


avoiding the election :—Held: HK. 8. C. 
42, no longer applied, & the 
judge was right in refusing to proceed 


riminatory charges.— 
JOLIETTE (DOM.) (1888), 15 8. C. RR. 
458.—CAN. 


gave judgment 

R. 8. C cessful petitioner obtaining the vacated 
seat if he has violated an 
of the election law.—He 
VICTORIA ELECTION, MCRAE v. SMITH 
(1875), H. EK. C. 252.—CAN. 


n. Particulars of charges — Al- 
mare On bo having ted on ee eet 1468 ii. -—- ——.}-Reoriminatory owed out of time—Costs. }—Vartioulars 
tified copies of rolls used by the deputy evidence is admissible on the hearing of recriminatory charges delivered 
ret officers, at more than one °!,2 Petition whenever the scat is after the time Mmited by tho order for 
booth, the ct. will, on a scrutiny, look C/#imed, even though such claim was such particulars were’ allowed, but 
at the ballot-papers; & if it finds Withdrawn.—Ciarg County (1860), titioner was allowed to apply for 


that two ballot-papers have in fact 


Wolf. & B. 138.—IR. 


ime to answer the charges therein 


been issued, each beari h h. Seat not claimed — Recrimina- contained, & was given such costs as 
of that voter on the roll, this Will Le tory charges disallowed.}—A rule nist hed been’ occasioned by the granting 
accepted as prima facie evidence of Was obtained to strike out the first of the application——Re NortH_Vic- 
either double voting or personation ant Shy Pa of the answer,’ on the TORIA ELECTION, MORAR v. SMITH 
& either both votes or one of them will ground hat it contained recriminatory (1875), H. KE. C. 252.—CAN. 

be disallowed. the absence of Charges against the petitioner who had 0. Service of notice of.) —The 
other evidence of double voting it not claimed the seat:--Held: the notice pervod by a resp. of his intention 


will be assumed to be a case of persona- 
tion, & one vote only will be disallowed. 
——WELLINGTON Cask (1897), 15 N.Z, CAN. 
L. R 454.— odie 


aragraph must be struck out.—HIB- 
nan me TUPPER, Russ. E. R. 94.— 


k. re ee ae }~-MacKay v. 


en into a recriminatory cage 
inst petitioner must be served six 
rior to the trial of the 


days R 
Mo- election petition, exclusive of Sunday, 
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1478. ———.]~-BLACKBURN CASE, POTTER 
& FEILDEN v. HORNBY & FEILDEN, No. 365, ante. 
At what stage taken.|—See Sub-sect. 1, B., ante. 





K. Reserving Questions of Law. 

See Elections Act, 1868, s. 12. 

1474. Stated as special case.|—Tl.e petition 
alleged the invalidity of the return upon a single 
point of law. Upon application to turn it into 
a special case :—Held: a special case should be 
drawn up & approved by the judge, who would 
look to the interests of the constituency.— 
New SarRuM CASK, RYDER v. HAMILTON (1868), 
19 L. T. 628. 

1475. ——.|—-BRIstoL Case, BRETT v. ROBIN- 
SON (1870), 22 L. T. 729; 2 O'M. & H. 27. 

1476. ——.]—TowrR HaMuets, STEPNEY DIvI- 
BION CASE, ISAACSON v. DURANT, No. 799, ante. 

77. —— Claim for recount.|—LANCASTER 
(County), NortH LonspaLE DIVISION CASE, 
Biss v. HADDOCK (1910), 6 O'M. & H. 97. 

1478. Affects whole result of trial.)|—TAUNTON 
CASE, MARSHALL & BRANNAN v. JAMES, No. 312, 
ante. 

1479. Not reserved where court in no doubt.)— 
HORSHAM CASE, ALDRIDGE v. Hurst, No. 572, ante. 

1480. ——-.]— York (Country) East RIpDING 
BuUCKROSE DIVISION CASE, SYKES 1. MCARTHUR 


(1886), 4 O'M. & H. 110. 
Annotation :—Mentd. Cooper v. Ogden, Oldham Case (1908), 

24 T. L. R. 242. 

1481. Not reserved because difficult.)—Re 
GLOUCESTERSHIRE THORNBURY DIVISION CASE, 
ACKERS v. HOWARD, No. 885, ante. 

1482. Not reserved where no question of law 
involved.|—SHEFFIELD, ATTERCLIFFE DIVISION 
(‘ASE, WILSON v. LANGLEY (1906), 5 O'M. & H. 218. 


SUB-SECT. 6.—WITHDRAWAT AND ABATEMENT OF 
PETITIONS. 
A. Withdrawal. 

See Elections Act, 1868, ss. 2, 35, 36, 38; Elec- 
tion Petition Rules, rr. 45-47. 

1488. Agreement to withdraw — Illegal.]—A 
petition having been presented to the House of 
Commons against the return of a member, on the 
ground of bribery, petitioner entered into an 
agreement, in consideration of a sum of money, 
& upon other terms, to proceed no further with 
the petition :—Held: this agreement was illegal. 
—CoPpProckK v. BOWER (1838), 4 M. & W. 361; 


eee - ——— nace ee ~ wena ane eeene 7 a ern _— 
— 


& exclusive of the day of the trial & 
of the day of service of the list of 
objections.—Re GALWay (BOROUGH) 
,ASE, JOYCE v. O'DONNELL (13874), 
22 W. R. 654.—IR. 


PART IX. SECT. 1, SUB-SECT. 5.—K. 

1474 i. Stated in special case.}—A 
special case may be reserved for the 
opinion of the ct. of Q. B. only when 
the judge presiding at the election 
trial a serious doubt as to what the 
law is; or believes that the ct. might 


YORK ELECT! 


ON, 
SON (1872), H. KE. 


under D 


abandonment of the special case & 
the dismissal of the petition, with 
costs, & it was so ordcred.—Re WEST 


PART IX. SECT. 1, SUB-SECT, 6.—A. 


q. Notice of withdrawal—ti 
substitution of petitioner by 
Tho ct. has no power in a p 

ominion Controverted Elec- 
tions Act to substitute a new petitioner 


173 


1 Horn. & H. 340; 8 lL. J. Ex. 9; 275. P. 695; 
2 Jur. 823; 150 BE. R. 1468, Ex. Ch. 
Annotations :—Refd. Rourke v. Moaly (1879), 41 L. 

Mentd. Galo v. Williamson (1841), 8 M. & W. 405; Wil- 

ams v. Gerry (1842), 10 M. & W. 296; Smart v. Nokes 
Scott, N. R. 786; HR. v. Stewart (1845), 1 Cox, 
C. C. 174; Holmes v. Sixsmith (1852), 7 Exch. 802; 

Ponsford v. Walton (1868), 16 W. R. 363. 

1484. Notice of withdrawal—Necessity for.]— 
After the commission had been opened, the 
counsel for tga pager informed the judge that he 
had decided to withdraw the petition :—Held: 
there must be an adjournment of the trial in order 
that the statutory notice of withdrawal might be 
given, & other persons substituted for petitioners, 
if they so desired ; & this was not merely a matter 
of practice, but a statutory obligation.—HarRTLE- 
POOL CasE (1869), 19 L. T. 821. 

1485. ———_ ——.]—-BRECON (BOROUGH) CASE, 
OVERTON & MAINWARING v. HOoLFoRD (1870), 
2 O'M. & H. 33. 

Annotation :—Retd. North Durham (County) Case, Pickering 

v. Palmer (1874), 3 O'’M. & H. 4. 

1486. .|\—NorRTH DuRHAM (COUNTY) 
CASE, PICKERING v. PALMER (1874), 3 O'M. & H. 4. 

1487. Application to withdraw—Memorial in 
opposition by electors—No application to be sub- 
stituted as petitioners.|—-(1) Affidavits were made 
by petitioners & resps. that to the best of their 
information, knowledge, & belief, the withdrawal 
of a petition was not the result of any corrupt 
arrangement, or in consideration of the with- 
drawal of any other petition :—Held: the judge 
was bound to express his opinion in accordance 
with these affidavits, & allow the withdrawal of 
the petitions. 

Several hundred electors memorialised the judge 
against the withdrawal of the petitions, but did 
not appear or ask to be substituted for petitioners : 
—Held: (2) the memorial must be disregarded ; 
(3) petitioners must pay the costs of resps., & 
the judge had no discretion in the matter.— 
STOCKPORT CASE (1869), 19 L. T. 743. 

1488. Where compromise  suspected.]}— 
By Elections Act, 1868, an election petition can 
only be withdrawn with leave of the ct. or a judge. 

If the judge saw that the withdrawal was the 
result of any compromise, of any giving & taking 
so as to prevent evidence being brought forward, 
which ought to be brought forward, not in the 
interest of either of the parties, but in the intcrest 
of the constituency, & of purity of election, the 
judge ought not to allow a petition to be with- 
drawn (GROVE, J.).—NorTH DuRHAM (COUNTY) 


T. 168. 











resp., & of the evidence in support of 
them, & had recommended the with 
drawal of the petition, & no sufficient 





tee 


GRAHAME t. PATTER- additional grounds had been shown 
C. 156.—CAN. for such substitution of Seuoner, the 
order for the withdrawal of the peti- 
tion should be granted.—Re PEEL 
ELECTION, HURST v. CHISHOLM (1876), 
round for H. E. C. 485.—CAN. 
court, s 





3 What affidavits necess 
Effect of collusion. preteen | that 
an ordinary voter is a person who can 
move against an order giving pee 


entertain a different opinion from his, Unless either no day for trial has beon withdraw the petition, 
—Re Norra York Execrion, Gor- fixed within the time pre by thers Was no irregularity in the applica. 
HAM v. BOULTBRE (1871), H. K. C, Statute or notice of withdrawal has tion to withdraw in this case, affidavits 
62.—-CAN. been given by petitioner.Re SOUTH of the financial agents of the candidates 
Pp. -—— ucstion of general im- ESSEX DOMINION | ELECTION, TOF- not being necessary unless insisted on 
‘ance—Abandonment by petitioner.) FLEMIRE v. ALLAN, 2 E. R. 6.—OAN. by the judge who hears the applica- 
—-Where a class of persons affect. r. Application to withdraw—Grounds tion, & the notice of motion having 
by the decision of a case is numerous, for itution of pelitioner.)— The been published in two newspapers 
& the question involved is one o ot. recommended petitioner to with- in the electoral division. It was not 
general po ce, the judge may draw his petition in this case; & roved that there was collusion or 
reserve a spccial case for the opinion on an application for that purpose, hat petitioner did not in good faith 
of the ct. of Q. B., & the judge another elector ha applied to be authorise the application. Sembie: if 
here decided to take that course. substituted as a pe itioner :—Held: there had been collusion, applicant 
Petitioner, after such special case had as the ct. of appeal had been placed would still have had the right to with- 


been reserved, consented to tho 


in possession of all the charges against 


draw.—Re SovuTu LEEDS DOMINION 
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Sect. 1.—Parliamentary elections: Sub-sect. 6, A. 
& B.; sub-sect. 7.) 


Case, GLAHOLM & STOREY v. Exvuior (1874), 31 
L. T. 821; 30°'M.&H.1. ~- 
Annotation :—Mentd. Evesham Case, Rudge & Masters v. 
Ratcliffe (1880), 3 O'M. & H. 94. 

1489. What affidavits necessary.|—-NORTH 
DuRHAM (COUNTY) CASE, PICKERING v. PALMER 
(1874), 3 O'M. & H. 4. 

. —— Denial of any corrupt bargain.]) 
—In the affidavits used upon an application 
under Elections Act, 1868, s. 36, for leave to with- 
draw a petition against the return of a member, 
it is not enough for pitas wis & resp. to swear 
that, ‘‘ to the best of their knowledge, information, 
& belief, the withdrawal of or application to with- 
draw the petition is not the result of any corrupt 
arrangement, or in consideration of the withdrawal 
of or application to withdraw any other petition.” 
They must make a positive affidavit that they 
have not been parties to any corrupt arrangement, 
& deny to the best of their knowledge, informa- 
tion, & belief, that any such arrangement has 
been made by their agents. The existence of any 
such arrangement must also be denied by the 
agents themselves.— JOHNSON v. RANKIN, ISAAC 
v. SEELEY (1880), 5 C. P. D. 553. 

1491. Notice to public prosecutor.|—- 
HALIFAX CASE, ARNOLD v. SHAW (1893), 9 T. L. R. 
663; 40O’'M. & H. 203; Day, 9. 

1492. ——— Charges based on untrue report— 
Treasury inquiry.|—(1) Petitioners, who had pre- 
sented an election petition against the return 
of two members of Parliament, & subsequently 
found out that their agent’s report, on which the 
petition was based, was untrustworthy, were 
allowed by the ct. to withdraw the petition, the 
Treasury having ascertained by special inquiry 
that there was no reliable evidence to support it, 
& having received from petitioners copies of the 
reports & details of the subsequent inquiries. 

(2) A room situate in a coffee tavern, but having 
a separate entrance from that into the portion 
of the house where refreshments are sold, & 
no direct communication therewith, may be 
used as a committee room, it being substantially 
a separate room, & not so connected with the 
refreshment bar as to induce people to suppose 
that they were going there for refreshment. 

(3) On a motion for leave to withdraw a petition 
the ct. has a discretion as to the costs of the parties, 
& may order them to be paid by petitioners on the 
higher scalc. & be taxed as between solr. & client. 
(4) They cannot give costs to the Public Prosecutor. 
— DEVONPORT CASE, PASCOE v. PULESTON (1886), 
54 L. T. 783: 50J. P. 134; 27.1. R. 846. 
Annotation :—Folld. Re Lichfield Case (1892), 9 T. L. R. 92. 

1493. Withdrawal allowed—After recount ad- 
verse—Costs.|.—Re LicHFIELD CASE (1892), 9 
T.L. R. 92; Day, 8. 


E1zcrion, KELLY v. TAYLOR, 2 E. R. 
1.—6 e 














WY worn ss 


aub a. Withdrawal by consent 
stituted petitioner. }—Applicant, al- tbited except by order of court,}—LOUTH 
I t there was a corrup - f ers ss Soe 6 


t 
ment for the withdrawal of the 
petition in these cases, by which the 
petitions were to be allowed to lapse, 
each petitioner, withdrawing the 


the application, it. 3 
be Pod pce ribs it could not therefore 
(1879), 30 C. P. 389. 


. 103.— IR. 

b. Notice of discontinuance —~ Ap- 
peal struck off.}—Upon th 1 petition 
controverted Dominion testion bi revived.—Re 


ELECTIONS. 


1494. ——— ——— ——...— Yorx Crry Casn, Fur- 
NESS v. BERESFORD (1898), 5 O'M. & H. 118. 

1495. ——- ———- —-—-.]— CHRISTCHURCH CASE, 
BRASSEY v. BALFOUR (1901), 5 O'M. & H. 147. 

1496. —— ——.] — WESTMORELAND, 
APPLEBY DIVISION CASE, KERRY (EARL) v. JONES 
ae. 5 O'M. & H. 287. 


EI 





——.] — DENBIGHSHIRE 
(Borouaus) CasE, EDWARDS v. ORMSBY-GORE 
(1910), 6 O°M. & H. 57. 


1.——? 





1498. —— — .| — GLOUCESTER 
(BoRovuGH) CASE, LyNcCH v. TERRELL (1911), 6 
O’M. & H. 101. 

1499. ——— ——.]—ToOWwER HAMLETS, 





MILE END DIvIsion Cass, STRAUS v. LAWSON 
(1911), 6 O'M. & H. 100. 

1500. ——  _—_—— ——-.] WILTSHIRE, NORTH 
WESTERN (CHIPPENHAM) DIVISION CASE, FREK- 
MAN v. TERRELL (1911), 6 O'M. & ¥. 99. 

1501. ——- ——- ——.]—StT. Pancras, WEST 
DIVISION CASE, HALLER & LLOYD-TAYLOR v. 
CASSEL (1911), 6 O’M. & H. 102. 


B. Abatement. 

See Elections Act, 1868, ss. 18, 19, 37; Election 
Petition Rules, r. 50. 

1502. Death of respondent.|—East RETFORD 
CASE (1628), Glanv. El. Cas. 128. 

1503. ——.]—MITCHELL’s CASE (1696), cited 1 
Lud. E. C. 456. 

Annotation :—Consd. Tipperary Case (1875), 3 O'M. & H. 19. 

1504. \—LUDGERSHALL Case (1791), 1 
Peck. 377, n. 

Annotation :—Counsd. Tipperary Case (1875), 3 O'M. & H. 19. 

1505. Effect of dissolution of Parliament — 
Before petition heard.]—-EXETER CASE, CARTER v. 
MILLs, No. 1288, ante. 

1506. After petition heard—Before certifi- 
cate in hands of Speaker.j|—A petition against the 
return of the member for T. was filed in Nov. 1873. 
The trial commenced on Jan. 12, 1874, & on the 
morning of Jan. 26, at about 10.30, the judge 
gave judgment declaring resp. to have been duly 
elected, & ordering petitioners to pay resp.’s costs. 
The decision was indorsed on the petition, & before 
noon the judge signed a certificate & report of 
his determination, & caused them to be posted 
addressed to the Speaker of the House of Com- 
mons. On the same day, after this had been 
done, but before the certificate & report actually 
reached the hands of the Speaker, Parliament was 
dissolved by royal proclamation. The certificate 
& report of the judge were communicated by 
the Speaker to the new house on its first meeting, 
& were ordered to be entered on the journals: 
—RHeld: the dissolution of Parliament after the 
decision was pronounced & the certificate signed 
by the judge & put in transit to the Speaker, 
though before the certificate actually reached the 
Speaker's hands, did not affect the right of resp. 
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L’ASSOMPTION CASE, GAUTHIER vv 
——KINGSTON (DomM.) BREN (1892), 21 S.C. R. 29.—CAN. 
~——CAN. c. Application to aubstitute peti- 
—- Pro- toner—Time for.j}—~An oid esc to 
substitute a petitioner is be mado 
= Seana at the time the motion to withdraw 


is made; &, if not then made, & an 
order for withdrawal ted, the 
out of ct., 
SOUTH LEEDS DOMINION 


by him vely preferred, tion . Was unsea . EYSOTION, KELLY v. TaYLo ~R, 

spilled, {0 hare himelf ‘substituted mont of ihe superior ct, by, reason sf 1-GAN. ren 
— : rac 

under Act of 1815, 6. 2, the trial of to the supreme ot. o Canada Wise PART IX, SECT. 1, SUB-SECT. 6.—B. 

was ,» no one . Resignation respondent.) — 

within the eix months limited by that for appit., counsel for petitionsr eng where @ member oils to the ‘hcal 

as therein that he had been served with a notice ature t whom a petition 


Act, poseponed 
directed: & it ap that the 
time so limited expired prior to 


of discontinuance. The ct. ord 
that the appeal be struck off the Meee 


Part IX.—PRErTITIONS. 


to have his costa taxed.—TauntTon CASE, 
MARSHALL v. JAMES (1874), L. RB. 9 C. P. 702; 
43 L. J. O. P. 281; 30 L. T. 559; 38 J. P. 487; 


22 W. R. 738. 
Annotation :—Refd. Pare v. Hartahorne (1874), 31 L. T. 486, 


SUB-SECT. 7.—JUDGMENT AND REPORT TO 
SPEAKER. 

See Elections Act, 1868, ss. 11 (18) (14), 18, 14; 
Parliamentary Elections Corrupt Practices 
Act, 1879 (c. 75), s. 2; Corrupt Practices Act, 
1883, ss. 5, 11, 38. ~ 

1507. Effect of decision—Final.]—-(1) Where an 
election petition claims the seat for one of the 
defeated candidates, & the judge on the trial of 
the petition decides that such candidate was duly 
elected, the judge’s decision is final, & a petition 
against the return of such candidate cannot 
subsequently be presented under the provisions 
of Parliamentary Elections Act, 1868 (c. 125). 

(2) The decision given on [the trial of a petition] 
is a decision in rem (MONTAGUE SMITH, J.). 

(3) If an unsuccessful candidate petitions against 
a successful one, unless he claims the seat, no 
recriminatory evidence can be gone into, but only 
matters incidental to the trial, as stated in sect. 11 
{of the Act]. But if the seat is claimed, & the case 
against the successful candidate fails, he can pro- 
tect himself by proving his case against the 
unsuccessful candidate before the scrutiny is gone 
into as to the number of votes. If the case against 
him is proved, he can go on with the case against 
the unsuccessful candidate, though he is deprived 
of the seat himself. The reason is, that the strong 
vested interest he has in retaining the seat is a 
security that he will elicit the truth (WILLEs, J.).— 
TAUNTON CASE, WAYGOOD v. JAMES (1869), L. R. 
4C. P. 361; 38 L. J. ©. P. 195; 21 L. T. 202; 
sub nom. TAUNTON CASE, WEYGOOD v. JAMES, 17 


W.R. 824. 
nnotations :—As to M) Refd. Norwich Case, Stevens v. 
Tillett (1870), L. R. 6 C. P. 147; Aldridgo v. Hurst (1876), 


1508. Grounds of decision—Practice as to state- 
ment.|—NORWICH CASE, BIRKBECK v. BULLARD, 
No. 671, ante. 

1508. ——— ——.]—IpswicH CASE, PACKARD v. 
CoLLines & WEST, No. 573, ante. 

1510. Effect of difference in opinions of judges— 
As to seat.}—MONTGOMERY (BoroUGHS) CASE, 


& a judge has no power to proceed 
with the trial.—SaYRE v. LKEBLANU 
(1883), 23 N. B. ht. 147.—CAN,’ 

e. ——.}—A candidate who has 
been declared elected a momber of 
Parliament cannot by resigni his 
seat put an end to an election petition. 
—UPINGTON v. MAGINESS (1915), 
C. P, D. 860.—8S8. AF. 


PART IX. SECT. 1, SUB-SECT. 7. 


{. Report to Speaker—Effect of-——On 
woters.)—Tho fact of reons having 
been reported by the ju as guilty of 
corrupt practices at a former election 
e effect of disqualifying thom 
care ort bg hae paperaa ie Pina E 

u not as em 
an adjudication, for voters are not, in 2 H.R. 76.—CAN 
& proper judicial sense, parties to the —— 
3 at an election § trial.— 
Muoponye (Wo dy UTS C 
647.—CAN. ; 


h -—— 


thereof, 
—Re 


but there ma 

G each under 
eo -——— Corrupi 

The judge’s report to the Speaker 


as to those persons “ other than the joint eure oe ( 


lL. —— Corrunt practices — When € 


candidate,” who have been 


roved 
guilty of corrupt practices, ne 


not 


conclusive, so as to bring them within 
34 Vict. c, 3, c. 49 (O), & so render them 
liable to penal consequences.—He 
SouTH OXFORD ELECTION, 
v. OLIVER (1875), H 
Time fi 
udgment reserved. }—Notwithstanding 
- 8S. O. 1897, co. 11, s, 48, pro 
the trial of a petition during a 
session or within 15 days from the close 
when judgment has 
reserved after oxamination of witnesses 
& hearing & the arguments of counsel, 
tho trial judges may give ju 
issue their certificate & report at any 
time whether during or after a session. 
NORTH WATERLOO PROVINCIAL 489 
LECTION, SHORMAKER t. LACKNER, 


. B.C. 238. 


e hand of one of the 


; a dges. .: whether the certificate 
ractices.)— 1¥ the revit! oF the iial should be 
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GEORGE v. PRycr-JONES (1892), 4 O’M. & H. 167; 
Day, 79. 








1511. -}-—-GREAT YARMOUTH CASE, 
WHITE v. FELL, No. 940, ante. 

—— As to costs.}|—See Sub-sect. 9, F'., post. 

1512. Report to Speaker—Not final & conclu- 
sive.|—A. was a candidate at an election at which 
B. was returned. A. having petitioned against 
his return & claimed the seat, recriminatory 
charges were made. At the trial of the petition 
B. was pela guilty of corrupt practices by his 
agents, & decided by the judge not to have been 
duly elected, & after some of the matters contained 
in the Dara geared @ charges were gone into & 
not preves B. withdrew the charge by permission 
of the judge, & A. then abandoned his claim to 
the seat, & the judge certified to the House of 
Commons that B. was not duly elected, & reported, 
amongst other things, that he believed the election 
on the part of A. to have been perfectly pure. At 
the election which ensued A. was returned, & a 
petition was presented against his return, alleging 
that he had been guilty of corrupt practices by 
himself & his agents at the previous election at 
which B. had been returned, the matters intended 
to be relied on having been discovered since the 
former trial. On a rule to strike out these allega- 
tions from the petition on the ground that the 
matters alleged might have been given in evidence 
in support of the recriminatory charges at the 
previous trial :—Held: (1) the report of the judge 
at an election trial is not final & conclusive like 
his certificate as to the matters contained in it; 
(2) the present petitioner was entitled to give 
evidence of the alleged corrupt practices.—Nor- 
wicH Cask, STEVENS v. TILLETT (1870), L. R. 6 
Cc. P. 147; 40 L. J.C. P. 58; 23 L. T. 622; 35 
J.P. 375; 19 W. R. 182. 

Annotations :—As to (2) Refd. Maude v. Lowley (1874), 
L. Rk. 9 C. P. 165; Aldridge v. Hurst (1876), 1 C. P. D. 
410. Generally, Mentd. Beauchamp v. sfield Over- 
seers (1872), 2 Hop. & Colt. 41. 

1518. ——— Right of person reported to be heard 
by counsel before report made—tElections Act, 
1845, s. 45.)—BEWDLEY CASE, ANSON vy. CuUN- 
LIFFE, HAMER & Hunt’s CAsE, No. 36, ante. 


1514. ——— ———- Corrupt Practices Act, 1883, 
s. 88 (1).|—HEXHAM CASE (1892), Day, 77. 
1515. ——.]—ROCHESTER CASE, 








Barry & VARRALL v. DAVIES (1892), Day, 98. 


certified.|—If incidentally it should 
Sppears in the inquiry as to the personal 
charges nst resp., that corrupt 
practices extensively prevailed, the 
same would be certified in the report 
to the Speakor.—Re Wrst NORTH- 
UMBERLAND ELECTION, BURNHAN 1, 
KERR (1874), H. E. C. 562.—CAN. 


m. Power of court to grant 
interim certificate.|}-—-The ct. cannot 
grant an tnterim certificate declaring 
an election void, as the statute con- 
templates only one certificate to the 
8 er, certifying the result of the 
election trial.—Re LINCOLN ELECTION, 
PAWLING v. RYKERT (1879), H. KE. C. 


HOPKINS 
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or issue when 
viding 





ent & 


mn. Rea e certificate to Speaker 

: Whether joint report essen- —On diarontinuance of appeul.| — 
tial. |—One joint report ofthetrialjudges Applit. was unseated for corrupt 
under the hands of both is not essential ; practices by nts, & ap : 
be two separate reports en the ap was ed, no one 


appearing for applt., counsel for resp. 
stated that he had been served by 
applt.‘s solr. with a notice of dis- 
continuance, & the appeal was struck 
off the list. The notice of dis- 
continuance having been filed in the 


Prov.), 1 
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9, ee: 
1516, ———- ——— ——_.] -WoRCESTER (BoROUGH) 
Casz, HarBen & CADBURY v. WILLIAMSON (1906), 


5 O'M. & H. 212, 214. 
Annotation :—Mentd. Cheltenham Caso, Davies’ Case (1911), 
6 O'M. & H. 194. 


Compare No. 1626, post. 

1517. Whether names of persons found 
guilty reported.]—CHESTER CiTy CAsE, HEYwoop, 
Dopp, JONES & DAVIES v. DODSON & ~ 
(1880), as reported in 44 LL. T. 285. 

1518. ——— Where no evidence offered against 
respondent.}] — GLOUCESTEL (BOROUGH) CASE, 
WORSLEY, NELIN & TWYFORD v. ROBINSON & 


Monk (1880), 3 O'M. & H. 72. 





SuUB-SECT. 8.—ELECTION COMMISSIONERS. 

See, now, Election Commissioners Act, 1852 
(c. 57); Election Act, 1868, s. 15; Corrupt 
Practices Act, 1883, s. 12. 

1519. Power to adjourn hearing.|—-By Election 
Commissioners Act, 1852 (c. 57), s. 4, the comrs. 
appointed under the Act to inquire into the 
existence of corrupt practices at an election for 
any county or borough, shall, within a reasonable 
time after their pA pare go to such county 
or borough, & shall from time to time hold meet- 
ings for the purposes of the inquiry at some 
convenient place within the same or within ten 
miles thereof, & shall have power to adjourn such 
meetings from time to time & from any one place 
to any other place within such county or borough, 
or within ten miles thereof :—Held: the comrs. 
have power to hold meetings from time to time 
without any formal adjournment. 

Qu.: whether, if a formal adjournment were 
necessary, an adjournment by two out of three 
comrs., in the absence of the third, but with his 
express assent, would not be a valid adjournment. 
—FITZGERALD’S CasE (1869), L. R. 5 Q. B. 1; 
sub nom. Re BEVERLEY Comrs., Ea p. FITZGERALD, 
Ex p. FLINT, 10 B. & S. 813; 39 L. J. Q. BL. 1; 
21L. T. 418; 34 J.P. 244; 18 W. R. 208. 

1520. .-—Comrs. appointed to inquire into 
corrupt practices under Election Commissioners 
Act, 1852 (c. 57), may hold meetings from time to 
time without formal adjournment.— FITZGERALD's 
CASE (1869), L. R. 5 Exch. 21; sub nom. Ie 
BEVERLEY Comrs., Ex p. FITZGERALD & FLINT, 
89 L. J. Ex. 17; sub nom. Re BEVERLEY Comrs., 
Ex p. Fuint & FITZGERALD, 21 L. T. 464; sub 
nom. Re FLINT & TITZGERALD, 18 W. R. 172. 

1521. Indemnity to witnesses—Document dis- 
closed {n examination admissible in subsequent 
proceedings.|—Election Commissioners Act, 1852 
(c. 57), 8. 8, requires all persons summoned to give 
evidence before Comrs. appointed to inquire into 
such practices to attend the Comrs. & answer all 

uestions put by them, & produce all books & 
dccuments bearing on the foquiry, ‘‘ provided 
always, that no statement e by any person 
in answer to any question put by such Comr. shall, 
except in cases of indictment for perjury com- 
mitted in such answers, be admissible in evidence 
in any proceeding, civil or crim ”? s——Held : 
notwithstanding this proviso, a document already 
in existence before the time at which a witness 
is examined before the Comrs., & referred to by 
him in the course of that examination, was 





Tegistrar'’s office, he certified to the decision of the 
er of the House of Commons that report, were left 
by reason of such discontinuance the cccedings tak 


vil dete 
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admissible in evidence against him in subsequent 
proceedings, other than the specified indictment 
for perjury, if it was otherwise admissible, & was 
roved by independent evidence aliunde.—R. v. 
EATHAM (1861), 3 E. & E. 658; 30 L. J. Q. B. 
205; 3L.T.777; 25 J. P. 468; 7 Jur. N.S. 674 ; 
9 W. R. 334; 8 Cox, C. C. 498; 121 BE. BR. 589. 
Annotation :—Mentd. Taylor v. Vergette (1861), 30 L. J. Ex. 


1522. Perjury by witness at election peti- 
tion.|—-By Corrupt Practices Prevention Act, 
1863 (c. 29), s. 7, it is enacted, that witnesses 
before Comrs. for inquiring into the existence of 
corrupt practices at elections shall not be excused 
from answering questions on the ground that the 
answers thereto may criminate them, & ‘‘ that 
no statement made by any person in answer to 
any question put by such Comrs. shall, except 
in cases of indictments for perjury, be admissible 
in evidence in any proceeding, civil or criminal ’’ : 
—Held: ‘‘except in cases of indictments for 
perjury’ applies only to perjury committed 
before the Comrs., &, therefore, on an indictment 
for perjury committed at the trial of an election 
petition, evidence of answers to Comrs. appointed 
to inquire into the existence of corrupt practices 
at the election in question was not admissible.— 
R. v. BUTTLE (1870), L. BR. 1 C. C. R. 248; 39 
L. J. M. C. 115; 22 L. T. 728; 34 J. P. 565; 18 
W. R. 956; 11 Cox, C. C. 566, C. 0. R. 

Annotation : —Mentd. R. v. Ettridge, [1909] 2 K. B. 24. 

1523. Where answers certified to be false.] 
—J])eft. was examined as a witness before the 
comrs. appointed to inquire into the existence 
of corrupt practices at an election of members to 
serve in Parliament for the city of N., & received 
from the comrs. a certificate under Corrupt 
Practices Prevention Act, 1863 (c. 29), which 
certified that deft. was sworn & examined on oath 
before the comrs., ‘‘ & upon such examination was 
required by us to answer questions. his answers 
to which criminated or tended to criminate him, 
& answered all such questions; but divers of his 
said answers to the said questions were unsatis- 
factory to us, & we believe were false, & false to his 
knowledge.” Deft. was, afterwards, convicted 
on a prosecution for bribery, & obtained a mile 
to stay proceedings under sect. 7 :—Held : (1) deft. 
to entitle him to a certificate must make true 
answers to all questions; (2) the comrs. had in 
effect refused to certify that deft.’s answers were 
true, & the certificate was not such as sect. 7 
required, & did not operate as a stay of pro- 
ceedings.—R. v. HULME (1870), L. R. 5 Q. B. 
377; 39 L. J. Q. B. 149; 22 L. T. 6073; 35 J. P. 
54; 18 W. R. 830. 

Annotation :-—Refd. R. v. Holl (1881), 7 Q. B. D. 575. 

1524. ——— Whether commissioners can refuse 
certificate.|-By Corrupt Practices Prevention 
Act, 1863 (c. 29), s. 7, when any witness shall 
answer every question relating to corrupt practices 
at a parliamentary election which he shall be 
required to answer, & the answer to which may 
riminate or tend to criminate him, he shall be 
entitled to receive from the comrs. appointed to 
investigate corrupt practices, a certificate stating 
that such witness was, upon his examination, 
required by the comrs. to answer questions the 
answers to which criminated or tended to criminate 
him, & had answered all such questions, & if an 
proceedings be at any time pending against suc 
witness for corrupt practices, such proceedings, on 
production of such certificate, shall be stayed :— 


& their L’ASSOMPTION CasR, GAUTHIER »¥. 
by pro- BRIEN (1892), 21 8. C. R. 29.—CAN. 
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Part [X.—Prrrrions. 


Held: if a witness had in point of fact answered 
all such questions, he was entitled to a certificate, 
& if the comrs. refused to grant a certificate to the 
witness on the ground that they were of opinion 
that he had not answered the questions, their 
decision was not final & conclusive, & might be 
reviewed by mandamwu.—R. v. PRICE (1871), 
L. R. 6 Q. B. 411; 24 L. T. 387; 34 J. P. 790; 
sub nom. R. v. PRICE, Ex p. LOVIROND, 22 T,. T. 
123 sub nom. R. v. _ MONIEOND, 35 J.P. oo: 278. 
Annotations : :—Dbtd. R. v. Holl (1881), 7 Q. B._T. 575. 
Refd. eae (1870), L. R. 5 B. 377; Preece wv. 


H arding (1889 )}» 61 L. T. 837. lentd. Armytage v. 
Wilkinson (1878), 3 App. Cas. 355. 


1525. -|—(1) Where the Comrs. ap- 
pointed to inquire into corrupt practices at a 
Parliamentary election have, with reference to a 
witness before them on such inquiry, exercised 
their judgment as to the right of such witness to 
reccive their certificate under Corrupt Practices 
Prevention Act, 1863 (c. 29), their decision refusing 
such certificate is conclusive, & cannot be reviewed 
by mandamus. 

2) The decision of a Div. Ct. discharging a rule 
for a mandamus to such Comrs. to grant such 
certificate, which certificate if given would be a 
protection to the witness against criminal pro- 
ceedings for bribery, does not relate to a criminal 
cause or matter, within the meaning of Jud. Act, 
1873 (c. 66), s. 47, & the Ct. of Appeal is not, 
therefore, deprived of jurisdiction to hear an 
appeal against such decision.—H. v. Hoy (1881), 

70. B.D. BTS : te gag in Pacha gociaee 
meee :—As_ to (1) Consd. Preece v. Harding, Re 


Hercford Municipal Case (1889), 6 T. R. 65. As to (2) 
Folld. Xz p. Walker (1889), 22 Q. B. D. 384. 


At trial of petition.1— See “Sub-sect. 5, F. 
(d), ante. 

1526. Whether bound by previous finding of 
election Judges.}|—-CALDICOTT v. CORRUPT PRAC- 
TIcEs Comrs., No. 6415, ante. 











SUB-SECT. 9.— COSTS, 
A. General Costs of Petition. 
1527. General rule—Petition withdrawn.|— 
STOCKPORT Case, No. 1487, ande. 
1 Costs follow event -|—BOLTON CASE, 
ORMEROD v. Cross (1874), 31 L. T. 194; 2 O'M. & 
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1529. —— Res spondent not personally 
guilty.|—Although there is no guilty knowledge on 
the part of resps. I must order them to pay the costs, 


& for this reason that the only way the judge has 
of getting at those who commit wrongful acts is to 

get at those whom the law has made responsible 
for those unlawful acts, & in this case it is the two 
resps. (BRAMWELL, B.).—STROouD CASE, BAYNES 
a STANTON & DICKINSON (1874), 2 O'M. & H. 


rie 
Annotations : —Mentd. Harwich Case (1880), 3 O'M. & H. 
613; Monmouth (Boroughs) Case (1901), 5 O'M. & H.* 











1580. —PETERSFIELD CASE, STOWE 
v. JOLLIFFE 1874), 2O0O'M. & H. 04. 
Annotation :—Mentd. Dover v. Prosser, [1904] 1 K. B. 84. 
1531. -)—STROUD Case, HOLLOWAY vv. 


BRAND, No. 369, ante. 

1532. Grounds for making special order—Charges 
unduly prolix or oppressive.|—-BLAGKBURN CASE, 
PoTTER & FEILDEN v. HHoRNBY & FEILDEN, No. 
365. ante. 

1533. ——- ——.]— HEREFORD (BOROUGH) 
CasE, THOMAS v. CLIVE & WYLLIE, No. 710, ante. 

1534. —— -|—NORWICH CASE, STEVENS v. 
TILLETT (1871), 23 L. T. 701; 2 O'M. & H. 38. 





Annotations :—Consd. Norwich Case (1886), 4 O'M. & Hi. 
84. Mentd. Re Boston Case, Malcolm v. Parry (2nd Casc) 
(1875), L .10C. P. 168. 





1535, ——— .|_—NoRwIcH CASE, BIRKBECK 
u. BULLARD, No. 671, ante. 

1536. -.1—We have considered the 
matter thoroughly; &, having regard to the 
scandalous & reckless way in which the charges 
have been multiplied, when those who put them 
upon the particulars must have known it was 
impossible to support them, we have come to the 
conclusion that petitioner ought to have no 
general costs of the petition at all, but that he 
ought to have the costs of the charges which we 
have held to be proved. There will be no costs 
on either side as respects the charges which we 
hold not to have been proved, but petitioner must 
pay the costs of all those other charges in the 
particulars a which no evidence has been given 
(HAWKINS, J.).—PONTEFRACT CASE, SHAW vw. 


REckKriTrT (1893), 4 O’M. & H. 200; Day, 125. 
a Err Tower Hamlets, St. ’ George’ 8 Division 








H. 138. 


Annotations :—Refd. Stroud Case (1874), 20'M. & H. 1. 


Mentd. Woodward ». Seren ay 
Horsham Case Ce & Hz. 
pie )}) 3 O'M. & H. 61; 


ee 
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1527 i. General rule—Petition with- 
drawn.}—A petition t the return 
of a mem - ao the House of Repre- 
sentatives been presented, it 
was duly advertised in the newspapers, 
& a day fixed for the hearing. 11 tho 
incantime petitioner decided to apply 


for leave to withdraw, & therefore did 


not serve ere with the petition. as 
sear Wea ee Electoral Act, 1902, 
179 :—IZe on leave to withdra 


the tition be granted, 

noe jontitled rg eee “cos " yore 
fen er.—-PARNEI » SHERA v. 
AWRY (1908), 23 N. %. i aL 532.—N.Z. 


1528 i. ———- Costs follow event.j— 
Parties aro not to be discouraged from 
fan motes of of disqualification under 

roper tribu 
the peril of having to ] 
necessarily caterers 
quite apparent that doft. 
i Boorfied as by 7 ‘hola 


nst hima. —1k 
N38,  aaits R. 357.—0 
23 i. -———. ae Wiles bribery 
* —VOL. XX. 


acted 
held to be 
ts should be 
© BrARD 


“Packard v. Collings (1886), 54 


R. 10 C. P. 133: 
2: Harwich Case 


W717, ante. 
1538. 











by an agent is proved, costs follow 
the event, even though pe personal charges 
made against resp vo not been 
proved, there having been no additional 
expense occasioned to mel by such 

ersonal charges. OUTH GREY 

LECTION, HUNTER Uv. Uicbes (1871), 
H. EK. C. 52.—CAN. 

1528 iii. ——.}—Potitioner, hav- 
ing been warranted in continuing the 
inquiry as to the personal soriplioity 
of resp. pate tho illegal acta of his 
agents :—. ho was entitled to the 
full costa ‘of the trial— Re KINGSTON 
ELE i TEWART v. MACDONALD 


1528 iv tea) sought to 
ostablish, on an inquiry under a pre- 
liminary objection: that petitioner, 
the opposing candidate, had been 
guilty of bribory, & was thorefore 
disqualified as such. The inquiry was 
not concluded, as during ita pendency 
the English election cts. held that 
bribery would not disqualify a peti- 
tioner ; so far as the avidense 
went, Piece t disclosed such a largo 
erpene ture at money by petitioner 
& his agents as to lead to the suspicion 














& ROWLAN)) Uv. 





ase (1895), 5 O'M. & H. 89; Oxford (Borough) Case 
(924), 7 O'M, & H. is 
1537. —— -|— SOUTHAMPTON CASE, AUSTIN 


CHAMBERLAYNE & SIMEON, No. 


Case proper for inquiry.|—GvuILD- 
FOI Dp CASE, ELKINS v, ONSLOW, No. 363, ante. 








that it was not all expended for the 
legitimate purposes of the election, 
it did not show ne by Ae Ages pa 
Resp. thon consented election. 
being avoided on the nia of bribery 
by one of his agents one Sey know- 
or consent :—-Held : ee igeoeg 
rule as to costs should CcaiL 
should pay the costs of the inqatey 
as well as the gencral costs of the 
Cause. Re SouTH RENFREW ELEC- 
TION, abs RMAN ® McDOUGALL 
a Ai . K. C. 556.—CAN. 
—— ——. }— LONGFORD CASE 
aaron 2 O’'M. & H. 6.—IR. 
bball cl fagetied 1 making sp nif 
order—Case for inquiry. 
being in tho Public interest that the 
matters brought forward should have 
been inquired into, & as resp. had not 
exer supervision over the expendi- 
ture in connection with the election : 
—Held: the petition should 
dismissod without costs.—Re Wersr 
ORONTO ELECTION, ARMSTRONG vt, 
Cones (1871), E. E. C. 97.—CAN. 
1538 ii. —-—- ———.}~-Re East To- 
N, RENNIOK v. CAMERON 


RONTO ELECTIO? 
(1871), H. E. C. 70.—CAN. 


N 
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. “eg e9 - e 
1589. ——- ——_].—_ Botton CasE, ORMEROD v. 
Cross (1874), 31 L. T. 194; 2 OM & H. 1388. 
Annotations Refi. Stroud Case (1874), 2 OM. & H. 181. 


Mentd. Woodward » Barsons, Municipal 
Case (1875), L. R. 10 C. P. 733; Ho ae wit oe 1876), 
2; Harwich Case (1880), 3 - 61; 


Ipswich Case, Packard v. Collings (1886), Pr L oo 619. 


1540. Both sides to blame.J—DuDLEY 
CASE, HINGLEY v. SHERIDAN, No. 490, ante. 

1541. ———- Want of means of successful peti- 
tioner.|.—PooLE CasE, HurpLE & StTarK v. 
WaRING, YOUNG & RENNISON v. WARING, No 
712, ante. 

1542. ——.]—WIGAN CASE, SPENCER & 
PRESTT v. POWELL, No. 393, ante. 

A .|—STEPNEY CasE, RUSHMERE 
uv. Isaacson, No. 802, ante. 

1544, —— Failure of main issue.|—P1LYMOUTH 
a LATIMER & BARRATT v. BATES, No. 470, 
an 

1545. ——— Failure on personal charge against 
candidate.|—Personal attacks having been made 
against resp. which entirely failed, & a serious & 
weighty recriminatory case having been brought 
forward, no order was made as to costs.—WEST- 
BURY CASE, LAVERTON v. PHIPpPS (1869), 20 L. T. 


16; 10'M. & H. 47. 
‘Annotations :—Mentd. Blackburn Case (1869), 20 L. T. 823; 


1545 i. Failure personal 

















refused to resp. on the ground that the 
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O'M. & H. 2386; Norwich 
Stevens v. edge L. R. 6 OC. P. 1473 North 

urham Case 74), 2 OM. & H. 152; Taunton Case 
Tan 20'M. & H. 66. 


1546. ——— -]—SANDWICH CASE, GOLDSMID 
v. Roperts, No. 6 2, ante. 

1547. —— Improper conduct of successful 
party.|—SALISBURY CASE, MooRE v. KENNARD, 
No. 544, ante. 

1548. Where opposition withdrawn—Petitioner 
entitled to costs to judgment.] — WORCESTER 
(BoRoUuGH) eat HARBEN & CADBURY v. WILLIAM- 


North Norfolk Case (186 hed 
Case, (1870), 





SON (1906), 5 O'M. & H. 212. 
Ane ne Cheltenham Case, Davies’ Case (1911), 
1549. In petition for  scrutiny.|] — WEsT 


BROMWICH CASE, HAZEL v. LEWISHAM (VISCOUNT), 
FELLOWES’, LELLOW’s & KENDRICK’S CASES, No. 
1175, ante. 

1550. .}—EXETER CASE, DUKE v. St. MAUR 
(1911), 6 OM. & HI. 228. 


Annotation :—Mentd. West Bromwich 
O’M. & H. 256. 


B. Costs of Special Issues. 
1551. Charges aie pT a — NoRwIci 
TILLETT v. STRACEY, No. 1449, ante. 
1552. .|—HorsHAM CASE, ALDRIDGE v. 
Hurst, No. 572, ante. 
1558. Charges not substantiated.|-GRAVESEND 
CasE, TRUSCOTT v. BEVAN, No. 409, ante. 





Case (1911), 6 


‘ABE, 





order fur costs under 32 Vict. c. 32 


cnves against candidate. There being 
unds for cha resp. personally 
corrupt practices, & the scrutiny 
reine been abandoned, the costs of 
those parts of the case were ordered 
to be eid by petitioner. With respect 
to the other costs, though resp. was 
successful, the matters were proper 
to be inquired into in the public 
interest, & each party was left to pay 
his own costsa.—Re East TORONTO 
ELECTION, RENNICK v. CAMERON (1871), 
H. E. C. 70.—CAN. 

1545 ii, ——--——- Tee eon rss after 
a notice from resp. admitting bribery 
by one of his agents, examined witnesses 
on the personal charges, which were 
not proved :—Held: as petitioners 
might have come to the ct. on the notice 
served by resp., & have asked to have 
the aloction sel aside, & they had 
attempted, but had failed to establish 
the personal charges, resp. should only 
pay such costs as he would have had 

ay had petitioncrs accepted the 
notice served upon them before the 
trial.—Re WEST NORTHUMBERLAND 
ELE eet ale ey v. KERR (1874), 
H. E. C. 6 2.—CAN. 

1545 ae -)] — Resp. 
charged with intimidating Save 
servants during his speech at the 
nomination of candidates, by threaten- 
ing to procure tho removal of all govt. 
servants, who should not vote for him, 
or who. should vote st him 
The evidence showed that, though in 
the heat of debate, & when. irritated 
by one B., he used strong language 
thore was no foundation for the corrupt 
charge; & as it should not have been 
iInade, the costs in respect of the same 
wore given to ros iy acpi petitioner. 

—Re WELLAND BUCHNER 
prea (1875), He E. nC. 87 -—CAN. 


——— Novelty of point.) — 
Wlestion petition set aside without 
costs, as titioner had succeeded 
on noarly 
taken against him in the © nisi 
the two unds on which. he had elie 
vee ries yen eah the head of new 

chy —WOODWORTH 2. 

Bonn RDEN. (1879), tee 571.—CAN. 
unal to grant ia hae }—Costs ie 

Apel co. of a 

motion in the reme ct. to unge 

the petition trom the file of ot. 








difficulty had arisen from the absence 
of the returning oiices & the point was 
an entirely new on 
aa at of poe petition refuscd to 
n the e grounds in the ct. 
for e the “trial of f the petition, & also on 
the ground that tho existence of that 
tribunal was dependent on the pee 
sentation of a petition, & no petition 
having been presented within due time, 
there was no power to constitute a 
ct., & therefore no existing tribunal 
to ‘which resp. could apply for costs.— 
Von (1894), 13N.Z4.L.R. 


q. Mistakes of deputy rcturn- 
ing officers.)}—When the tition has 
been rendered necessary ila Mis- 
takes of the deputy retaening officers, 
for which Tithe Petitioner OE el 

y 





was responsible :—Held 
palace own costs. ey 7S US- 
N, BAKER vt. MORGAN 


CTIO 
(1879), 1 H. E. C. 619.—CAN. 


r. —— Neither party to blame. a 
ATHLONE Pt ease CASE (1874), 2 
O’M. & H. 186.—IR 

Ss. Publication of notice of trial— 
ope ’s cost of—Payment out of 

~}—Where an aleolion petition 
i. "iemnianod at tho trial without costs, 
petitioner must pay to the sheriff the 
costs incurred in the publication of the 
notice of trial thereof; &, although 
the sum deposited as security is not 
security for such expenditure, payment 
out of ct. be ordered only on the 
condition of its pone made good to 
the sheriff. No charge can bo made by 
the sheriff for attend to the publica- 
tion, no owance therefor be 
authorised by the a —RHe XKAsT 
a ( v.), 2K. R. 150.— 


t. a Pigiy of declaration—No neces- 
sity to aver demand for costs.j-—In 
an action under 4 Geo. IV., c. 4,8. 35, 

urred b 


fon enone az ~ a 
necessary to aver e 
the coste.—SMITH v. ROURKE (1842), 
6 O. 8. 807.—CAN. 
a. Attachment tr A a cee ee 
whom gra: @ ho fudgo 
oO tries an apepeorp as peutina makes 


8. 62, an attachment for non-paymen 
of the costs should be granted by the 
judge & not by the ct.—Kay v. 
HANINGTON (1873), 1 Pug. 331 CAN. 

b. Legislature dissolved while ap- 
peal pending.} —- The trial judges 
declared an Plection void. The case 
was appealed, & while waiting for 
judgment the legislature was dis- 
solved :—Held: the Ct. of Appeal 
could mako no order as to costs or 
otherwise.—Re NorTw YORK PRo- 
VINCIAL ELECTION, KENNEDY v. DAVIS 
le Pele W. KH. 478; 100. L. R. 
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1551 i. Charges abandoned.|—Where 
a petitioner during trial abandoned 
certain charges & succeeded in ree 
others :-—Held : ie should be ord 
to pay the costs of the petition save 
tlioae incurred in connection with the 
abandoned charges.— ROBINSON  ¥, 
O’LEARY (1886), 4 H. C. 104.—S. AF, 

1553 i. Charges not substantiated. }— 
Held: although resp. was duly elected, 
the costs did not fol ow this avant: but, 
under R. 8. O. 1877, c. 10, 8. 
had to be disposed of as if the atent 
had erry med of i ineleseg 
resp. pa © general costs, inclu 
the full costs which would have b been 
taxable if the only charges had been 
those on which petitioner had suc- 
ceeded, the latter being deprived of 
costs in respect to the chargus on which 
he failed, resp. bearing own cots 
of those charges —WELLAND (PROV.), 
15. R. 3 AN. 

1553 ii. ———.}-- Petitioner was de- 
clared entitled to the general costs of 
the ing , & the costs of the evidence 
incurred proof of the facts u = 
which the election was avoided ; 
the costs incurred in respect of ehaiees 
which petitioner failed to prove vere 
eee ee estes Sate: 
TION, MOGEE v. WIGLE » E. C. 
235.—CAN. 


eee ie cenon ee REN- 
N, HITE 0 URRA 
(1878), i E. C. 710.—CAN. . 
iON” MICLENSAN GEA: 
% BERGIN 
. B.C. 803.—OAN. corel 
1553 v. -——~. }—Re Nor Tu Norro.K 
PROVINCIAL ELROTION, SNIDER ¥, 


Part [X.—PETITIONS. 


1554. ———.|—-CANTERBURY CASE, JOHNSTONE 
v. Hanpy & LAWRIB, No. 1370, ante. 

1555. Fa gran a the present 
occasion we we Suet to make a special 
order, & that order will be that instead of peal pai 
the whole costs to be paid by petitioner we shall 
order two-thirds only of those costs to be paid by 
him, upon the ground that several of the charges 
brought before us by resp. have utterly & entirely 
failed, & we think that petitioner ought not to be 
saddled with the costs of those cases which have 
not been established (HAWKINS, J.).—BERWICK 
CASE, McLAREN v. Homp (1880), 44 L. T. 289; 
8 O'M. & H. 178. 


Annotations :—Mentd. Stepney Case (1886), 2 T. L. R. 559; 
taB8), 4 aunty). meet ding, Buckrose Division Case 
(1808 ot oper v. Ogden, Oldham Case 


. eae rae Pike ey : CASE, RIGDEN 2. 
RENFELL 0), 44 L. T. : 
OM. & H. 130. Se al au Bs 

1557. ——.]|—-IPswicH CASE, 
CoLLInas & West, No. 573, ante. 

1558. ——-.}—-CORNWALL, BoODMIN DIVISION 
Case, Tom & Durr v. AGAR-ROBARTES, No. 
313, ante. 

1559. Costs of unsuccessful recriminatory case— 
Occasioned by conduct of petitioner.|——With 
regard to the application made as to the costs of 
the recriminatory case [insufficient return of 
election expenses by election agent], we think that 
this is an application very properly made, & for 
this reason, that the costs so incurred by resp. in 
respect of that incriminatory case, were incurred 
almost if not entirely in consequence of that 
unfortunate condition of the account to which I 
have referred. It seems to us, therefore, right 
that, with reference to the whole of the costs of 
the recriminatory case, they should be paid by 
apes resp. (POLLOCK, B.).—-YorK (COUNTY) 

AST RIDING, BUCKROSE DIVISION CASE, SYKES Vv. 
McARTHUR (1886), 4 O’M. & H. 110. 


Annotation :—Mentd. C : 
snotation »—Misntd. Cooper v. Ogden, Oldham Caso (1008), 


Effect of disagreement of judges.]—See Sub- 
sect. 9, F., post. ; 


C. Of Public Prosecutor. 
See Corrupt Practices Act, 1883, s. 43 (8). 
1560. Jurisdiction of court—-Where petition 
withdrawn.]-—- DEVONPORT CASE, YTASCOE Uv. 
PULESTON, No. 1492, ante. 
1561. .]—Re LICHFIELD CASE (1892), 
9T. L. R. 92; Day, 8 





PACKARD vw. 








ae (1904), 4 O. W. KR. 3145 25 0. Costs 0 


L. T. 9 > 8 QO. L. R. 566.—CAN. 


1558 vi. ——.]—— LONGFORD CASE 
(1870), 2 Oo’M. & H. 6.—IR. against resp 
1553 vii. ——.}Where inanelection conduct of 
petition charges of bribery are made, which 


together with ged a ofillegal practice, 
& the charges of bri ay 


or their 

28.—N.2Z. Election Act, 
o. Costs of publication of notice o 

eo }—Petitioner is not entitle 
the costs of publishing notices in 

@ newspaper, & of ie beget 7 

v. HANINGTON (1873), 1 Pug. 324. Re WEST 


f investigating charges.} 
—Tho costs of investigatin 
of bribery against resp.’s election agent 
though not established, were awarded 


., owing 
his agent in 
led to the charges; also the 
costs of other charges of pribe 
were not ertablished & the costs of 
will not be awarded to either party. proving that several, tavern-koepers, 
Q own profit, 
1868, 58. 
witnesses who gave evidence of these 
matters also gave evidence of other 
matters, ag to which it was reasonable 
they should have been 2h aang 
WELLI N LECTION, 
Moore v. MoGowan (1876), H. E. C. 


NGTO 
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1562. Whether nted at hearing—In discre- 
tion of court.])—WoRcESTER (BoROUGH) CASE, 
GLASZARD & TURNER v. ALLSOPP (1892), 4 O’M. 











& H. 158; Day, 85. 
Annotation :— Mentd. Northumberland, Berwick - upon - 

Tweed Division Case (1923), 7 O’M. & H. 1. 

1563. Must be strong case of misconduct.] 
—NoRWICH CASE, BIRKBECK v. BULLARD (18886), 
54 L. T. 625; 4O0'M. & H. 84. 

Annotations :—-Mentd. Ipswich Case (1886), 4 OM. & H. 

70: Tower Hamlets, St. George’s Division Case (1895), 

5 O'M. & H. 89; Great Yarmouth Case (1906), 5 O'M. & 

H. 176; West Bromwich Case (1911), 6 O'M. & H. 256 ; 

Northumberland, Berwick-upon-Tweed Division Case 

(1923), 7 O'M. & H.1; Oxford (Borough) Case (1924), 7 

OM. & H. 49. 

1564. —— Against petitioner — Petition un- 
founded.|——-LAMBETH, KENNINGTON DIVISION 
CASE, CROSSMAN v. DAvIS, No. 944, ante. 

1565. Against respondent—aAssistance of 
public prosecutor needed owing to conduct of re- 
spondent & his agents.|—NORTHUMBERLAND, 
Hexuam DIvision Case, Hupspetu & LYAL v. 
CLAYTON, No. 704, ante. 

1566. Against individual witness—Costs of 
proving their offences.]|—RocHESTER CASE, BARRY 
eee v. DAVIES (1892), 4 O'M. & H. 156; 

ay, ° 
Anciaions :—Mentd. Tower Hamlets, St. George’s Division 

Case 1895), 5 O'M. & H. 89; Hx p. Caine (1922), 39 


D. Of Returning Officer. 

1567. May be Hable for his own costs—Petition 
caused by irregularities on his part.)|—Re HAVER- 
FORDWEST CASE, DAVIES v. KENSINGTON (LORD), 
No. 480, ante. 

1568, —— ——-.]—lacknEY Case, GILL ¥. 
REED & Hotms (1874), 31 L. T. 69; 39 J.P. 151 ; 


| 20'M. & Li. 77. 


Annotations :-—Mentd. Drogheda (Borough) Case (1874), 2 
O'M. & H. 201; Haverfordwest Caso, Davies v. Kon- 
sington (1874), L. R. 9 C. P. 720; Birmingham Case, 
Woodward v. Sarsons (1875), L. R. 10 C. P. 733; Last 
Clare Case, Cox v. Redmond (1892), Day, 161. 

1569. If charges withdrawn—Entitled to costs 
up to withdrawal.|— WARRINGTON CASE, CROZIER 


y. RYLANDS & NEILD, No. 1330, ante. 


KH. Of Witnesses. 

Sec Elections Act, 1868, ss. 34, 41; Election 
Petition Rules, r. 73. 

1570. Power of court to disallow.|—KIDDER- 
MINSTER CASE, YOUNGJOHNS & THOMAS v. GRANT 
(1874), 2 O'M. & H. 170. 

1571. Subpoenaed but not called—Recriminatory 


not allowed.}—Re NORTH NORFOLK 
PROVINCIAL ELECTION, SNIDER 2. 
ListLe (1904), 4 O. W. R. 314; 25 
Cc. L. T.9;3; & O. L. R. 566.— CAN. 


PART IX. SECT. 1, SUB-SECT. 9.—D. 


15671. May be liable for his own coats 
sad Stitt cause ON rman, DIVISION 
‘ IVISION 
Case (1892), 4 O'M. & H. 162.—IR. 
O’LOUGHLIN v. SCANLAN, [1900] 2 
1 & R. 384.— IR. 


h. Subpenaed but not called.}— 
Re GALWAY Cass, TRENCH v._ NOLAN, 


charges 


to the equivocal 
the matters 
ry which 


had vio 
66, as the 


d. ——.}—Th ea 331.—CAN. NOLAN e TRENCH (1873), 1. R. 7 

in a aL er, Cpablished rae f. ea! paieiga to rescind judoc's C. L, 445; 21 W. R. CAO. OIR: 

district, @ notice that a petition has order—Where rule not with k. In cases not cop peated} — 
Counsel for applt. mo to amend 


been presented against th -costa.}--The cos 
the sitting ag e return of 


member, pursuant to Con- 
troverted Ilections ot, s. 16, must 
be borne by petitioner.—Re Pro- 
VENCHER DOMINION ELECTION (1912) 


90 W. L. Ro 113; 1D. 1. 
W. Ww. R. 768 > 32 Man. L. R. 16.—CAN, 


election petition 
oved wit 


of an application 
order directing an 
to be taken off file. 
not allowed where the rule was not 
m bh costs.— ROGERS v. TURNER 
(1886), 36 N. B. R. 149.—CAN. 

g. Supplemental charges —- Ooats 


ts 
to rescind a judge’s 


final order of supreme ct. as to Coste, 


u 
appit. the costs of ce 
examined in cases not appealed to the 


N 2 
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Sect. 1.—Parliamentary clections: Sub-sect. 9, E., 
F.&G. Sect.2: Sub-sect. 1.] 


case abandoned.|—-HARWICH CASE, 
TYLER, No. 367, ante. 

1572. Direction to allow.] — KINa@’s LYNN 
Casz, FLANDERS v. INGLEBY (1911), 6 O'M. & H. 


179. 
Annotation :—Mentd. Kingston-upon-Hull, Central Division 
Case, Morley v. King (1911), 6 O’M. & H. 372. 


Whether certificate of register conclusive on 
taxation.|—See No. 1584, post. 


TOMLINE W. 





F. Disagreement of Judges. 

1578. Disagreement on validity of election— 
Costs of charge on which agreed.]|— MONTGOMERY 
(BOROUGHS) CASE, GEORGE v. PRYCE-JONES 
(1892), 4 O'M. & H. 167; Day. 148. 
Annotations :—Folld. Shoreditch (Borough), H rston 

Division Case, Cremer v. Lowles (1896), 5 OM. & H. 68. 

Refd. Great Yarmouth Case, White v. Fell (1906), 6 

OM. & H. 176. 

1574. General costs of petition.|——GREAT 
YARMOUTH CASE, WHITE v. FELL, No. 940, ante. 

1575. Disagreement on some charges—No order 
as to costs of such charges.|—MONTGOMERY 
(BOROUGHS) CASE, GEORGE v. PRYCE-JONES 
(1892), 4 O'M. & H. 167; Day, 148. 

Annotations :—Folld. Shoreditch (Borough), Haggerston 


Division Case, Cremer v. Lowles (1896), 5 O’M. & H. 68. 
Retd. eiteat, Yarmouth Case, White v. Fell (1906), 5 


1576. -}—SHOREDITCH, IJAGGERSTON 
DIVISION CASE, CREMER v. LOWLES (1896), 5 
O’M. & H. 68. 

Anaciation :—Refd. Great Yarmouth Case (1906), 5 O’'M. & 











1577. ——— Charges properly put forward.]— 
CORNWALL, BODMIN DIVISION CASE, Tom & DUFF 
v. AGAR-ROBARTES, No. 313, ante. 


G. Taxation. 


See Elections Act, 1868, s. 34; Corrupt Practices 
ie 1883, s. 44; Election Petition Rules, rr. 29, 
9] 


1578. On what scale taxed.]|—-DEVONPORT CASE, 
PASCOE v. PULESTON, No. 1492, ante. 

1579. -]—CHRISTCHURCH CASE, BRASSEY v. 
BALFOUR (1901), 5 O'M. & H. 147. 

1580. Discretion of master— Petition with- 
drawn.|—On the taxation of resp.’s costs in an 
election petition where petitioner has withdrawn 
the petition before the day appointed for the trial, 
resp. is not disentitled to the costs of preparing for 
the trial, including briefs & fees to counsel & sub- 
ponas to witnesses, because the petition was 





supreme ct. :—Held: the judge was 

ht.—SOULANGES CASE, Cass. Dig. 
(2nd ed.) 676.— CAN. 

1. Oficial attendi to produce 
ufice.}-—Si is certified Act tae, 
8 .}—Since Franc c 
provides that the voters’ lists used 
at an election of a member of the House 
of Commons may be proved by the ill 
production of certified copies, it is cos 


unn to procure the attendance 
of the aieek of the Crown in Chan 


cery 
from Ottawa to produce the lists at the 
trial of an election petition, & the costs 
occasioned Dy procarias his attendance 
will not be owed to the successful 
pene as against resp., but 
hereof only what the certified copies 
of the necessary parts of the Msts, if 
rocured, would have cost.— Re LisGaRr 
ti901), 14 Man. L. R. 268.—CAN. 

m. Subpenaed.}—The election was 
set aside with costs, except as to 
the costs of certain charges which OAN. 
were unwarranted. A party though 
successful, is not entitled to the costa 
of the witn 


esses he may subpcena.— 
Re NiaGaBa ELECTION, Buiacx rv, 


n. Effect o 
—Resp., hav 


or would not 

& having faile 

al practices, 
of Ni 

other respects 


CAN. 


PLUMB (1874), H. E, Cc, 568.—CAN. 
conduct of respondent.) 
allowed the organisa- 
tion of the contest to go into the hands 
of persons as to whom he could not 
ve any information 
to show that he had 
made any serious 
was refused any 
8 attendance or examination 
as a witness, the petition being in 
dismissed with costs.— 
Re LiSGAR DOMINION ELECTION (1902), 
22 C, L. id We 433 > 14 Man. L. Kk. 310.—- 


0. Awarded according to findings.) 
~The ct. allowed to the respective 
parties the witness fees & other actual 
disbursements inc 
the issues on which the findings had 
been in their favour respectively.— 
Re LISGAR DOMINION ELEOTION (1901), 
210. L. T. 487; 13 Man. L. R. 478 


PART IX. SECT. 1, SUB-SECT. 9.—G. 
p. On what scale taxed—Counsel 


ELECTIONS. 


withdrawn before particulars of the persons 
alleged to have been bribed, etc., had been de- 
livered, but such resp. ought to be allowed all 
the expenses he has reasonably incurred, & the 
master ought to exercise his discretion as to 
whether such expenses were reasonably incurred 

or not.— HUGHES v. MEYRICK (1870), L. R. 5 C. P. 

407 ; nom. ROKE CasE, HUGHES v. 

MEYRICK, 39 L. J. C. P. 249; 22 L. T. 482; 18 

W. R. 806, D. C. 

1581. .|—(1) By Elections Act, 1868, s. 41, 
the costs of a petition are to be defrayed by the 
parties to the petition in such manner as the ct. 
or judge may determine, & are to be taxed ‘“‘ accord- 
ing to the same principles as costs between 
attorney & client are taxed in a suit in Chancery ” : 
—RHeld: on a general order for costs under this 
sect., the partics entitled under the order were 
entitled to an indemnity for all costs that were 
reasonably incurred by them in the ordinary course 
of matters of this nature, but not to any extra- 
ordinary or unusual expenses incurred in conse- 
quence of over-caution as to any particular case, 
or from considerations of any special importance 
arising from the position or character of either of 
the parties, or any special desire on his part to 
ensure success. Such extraordinary costs as an 
attorney would not be justified in incurring with- 
out distinct & special instructions from his client 
ought not to be allowed; nor the costs of purely 
collateral proceedings upon which a party has 
failed ; nor those which may have been occasioned 
by his default, negligence, or mistake. 

(2) Where a principle as to the taxation of costs 
is involved, the ct. will always entertain the 
question, &, if necessary, give directions to the 
master; but where it is a question whether the 
master has exercised his discretion a oat or 
it is only a question as to amount, the ct. is un- 
willing to interfere unless there are very strong 
grounds to show that the master is wrong in the 
judgment he has formed.—HILL v. PEEL (1870), 
L. R. 5 C. P. 172; sub nom. TAMWORTH, PENRHYN 
& FatmoutTu & SOUTHAMPTON CASES, 39 L. J.C. 1’. 
89; sub nom. HILL v. PEEL, TAMWORTH CASE, 
BroapD v. FOWLER, PENRHYN & FALMOUTH CASE, 
PEGLER v. GURNEY, SOUTHAMPTON CASE, 22 L. T. 
98; 18 W. R. 605. 

Annotations :—As to Cy Apld. Hughes v. Meyrick (1870), 
a» R. 5 C. P. 407._ Folld. Barnstaple Case, Fleming v. 
Cave (1875), 44 L. J. C. P. 200. Refd. Tillett ». Straccy 
(1870), L. R. 5 C. P. 1853; Galway Case, Trench v. 
Nolan, Nolan v. Trench (1873), 21 W. R. 640; M‘Laren 


v. Horne, Berwick-upon-Tweed Case (1881), 50 L. J. Q. B. 
658. Generally, . Slingsby v. A.-G., [1918] P. 236. 


Jces.}—The costs on the trial of an 
election petition are to be taxed, as 
near as may be, accor to the scale 
of costs in actions at law, & no greater 
sum can be taxed for counsel fees than 
is allowed by the ordinance of fecs.—- 
HERBERT v. HANINUTON (1872), 1 
Pug. 169.—CAN. 


15811. Discretion of master. }—In trials 
under the Controverted Elections Act 
of 1871, the costs & witness fees, & 
the materiality of cvidence, are in the 
discretion of the master, subject to 
the ct., as in other trials. The master 
will generally be the sole judge as to how 
many witnesses shall be allowed for as to 
one issue. So, where the master allowed 
fees to seventy witnesses subposnaed, 
but not called, on charges of bribery 
by pet ouer the election having been 
avoided on the evidence of other 
witnesses :-—Held: the master exercised 
& awe discretion.— Re PREsooTr 
(PROV.) (1872), 32 U. C. R. 303.—CAN. 

1581 li, ———.}—Re Anmagiu CasK, 
RiGces v. BERESFORD (1876), 10 I. L. T. 


ann 





effort to prevent 


in respect of 
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1582. -]—On the taxation of the costs of a 
petition under Elections Act, 1868, the number of 
witnesses to be allowed, the length of the briefs 
& proofs, the number of counsel, & the amount of 
their fees, & the incidental expenses of a trial, are 
matters for the master’s discretion, subject to the 
control of the ct. where a proper case is shown for its 
interference.—TILLETT v. STRACEY (1870), L. R. 5 
C. P. 185; sub nom. Re NORWICH CASE, TILLETT v. 
STracEY, 39 L. J. C. P. 93; 22 L. T. 101; 18 
W. R. 631. 

1583. -]—Upon the taxation of the costs 
of a parliamentary election petition, it is within 
the discretion of the master to allow a lump sum tor 
‘‘ Instructions for Brief,’’ provided the items 
making up the lump sum have been brought before 
him, so as to enable him to determine whether it 
represents reasonable & proper charges.—BARN- 
STAPLE CASE, FLEMING v. CAVE (1875), 44 L. J.C. P. 
200; 32 L. T. 160; 39 J. P. 503. 

1584. ——— Whether bound by certificate of 
registrar.|—Although the amount of the reasonable 
expenses to be paid to any witness in an election 
petition may, under Elections Act, 1868, s. 34, & 
rule 5, of its Additional General Rules, Jan. 1875, 
be ascertained & certified by the registrar, his 
certificate is not conclusive of the amount as 
between the R probe: & resp., but it is, as part 
of the general costs of the petition, subject under 
sect. 41 to taxation by a master, who must exercise 
his discretion on the expenses certified. MCLAREN 
v. Home (1881), 7 Q. B. D. 477; 30 W. R. 85; 
sub nom. BERWICK-UPON-TWEED Cask, MCLAREN 
v. Horne, 50 L. J. Q. B. 658; 45 L. T. 350; 46 
J P. 85, D. C. 

1585. What costs are allowed—General order for 
costs under Elections Act, 1868, s. 41.]—HILL v. 
PEEL, No. 1581, ante. 





Secr. 2.—MUNICIPAL ELECTIONS. 
SUB-SECT. 1.—THE COMMISSIONER AND HIS 
JURISDICTION. 


See, now, Municipal Corporations Act, 1882 
(c. 50), ss. 91 (1), 92 (1), (3), 93 (8), 99 (2), (4); 
Municipal Corrupt Practices Act, 1884, ss. 8, 18, 


1584 i. $10 





Whether bound by certifi- 
cate of registrar.}—In taxing the costs 
of an election petition the taxing master 
refused to allow a general retainer to 
the two senior counsel. He also 
reduced the fee on the brief of the 
leading counsel, & disallowed a second 
senior counsel altogether :— Held: 
he should not have interfered with the 

retion of the attorney, who was 
acting for the best interests of his client 
& perfectly bond The expenses 





stances, 


counsel 





& the $100 on appeal; there being no 
affidavit of payment or receipt for 
such fees, though it was called for 
& insisted upon for resp. 
application for revision :—Held : 
fees should not, under the circum- 
have been allowed without 
proof of payment: no more than $150 
should have been taxed for the second 
at the trial.—Re 
VICTORIA (DOM.), CAMERON v. MACLEN- 
NAN (1876), 39 U. C. R. 147.—CAN. 
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msi (2); Municipal Election Petition Rules, 
rr. 49-51. 

1586. Court of record.J—Upon the trial of a 
petition against the return of a borough councillor 
under Corrupt Practices (Municipal Elections) 
Act, 1872 (c. 60), the barrister in delivering 
judgment said that he found the councillor guilty 
of personal bribery, & that all the costs of the 
inquiry were to be borne by him, & made an order 
in writing for the payment by the councillor of 
certain costs under sect. 19 of the Act. The 
written order made no provision for the remunera- 
tion & allowances to the barrister & other persons 
under sect. 22. The Lords Comrs. of the Treasury 
paid the amount of such remuneration & allow- 
ances & certified the payment to the borough 
treasurer, & required him to repay them the 
amount out of the borough fund or rates as pro- 
vided by sect. 22. A rate was accordingly made & 
levied. The Comrs., afterwards, on receiving 
from the barrister a letter that he had always 
intended to visit all the costs upon the councillor, 
& had said so in giving judgment, cancelled their 
certificate, & the borough corpn. abandoned their 
rate & returned the sums levied to the ratepayers. 
Afterwards the Comrs., finding that the barrister 
had made no written order for the payment of 
the remuneration & allowances under sect. 22, 
issued a fresh certificate requiring the borough 
treasurer to repay them out of the borough fund 
or rates the amount of such remuneration & 
allowances. These facts being raised upon the 
return to a mandamus commanding the treasurer 
to repay the Comrs. out of the borough fund or 
rate, & the corpn. to cause such repayment :— 
Held: (1) no valid order was made by the barrister 
for the payment of such allowances & remunera- 
tion under sect. 22; (2) the election ct. for the 
trial of petitions under the Act was by virtue of 
sect. 14 (5), a ct. of record, & neither the Q. B. Div. 
nor the Ct. of Appeal on the return to the man- 
damus could amend the barrister’s order so as to 
make it include the payment of such remuneration 
& allowances; (3) the act of the Comrs. in certi- 
fying was not a judicial act, & they had the power 
to make the second certificate, & were entitled to a 
peremptory mandamus compelling the treasurer to 
repay to them the amount of such remuneration 


eee ——— et ee ret mtn ct ee 


disallowed the costs of certain allega- 
tions in the petition, the affidavit of 
the attendance of witnesses used in 
taxing costs should show that the 
witnesses were material to prove these 
allegations in the position on which 
costs were allowed.—HERBERT 1. 
HANINGTON (1873), 1 Pug, 324.—CAN. 








On an 
the 


NORTH | PART IX. SECT. 2, SUB-SECT. 1. 


a. Whether court has jurisdiction 


of insane oon sumizoned | "e. —- Tntertowing, wtneten— | apt, tees crus rel. +_ Waster 
from the judges’ registrar, were paid | 4, Petition under the Ontario Contro- | relator brings his case will go further 
owed by | Verted Elections Act, R. 8S. O. 1 7% than declare the election of deft. void, 


by petitioner, this was 


© master :—Held: the certificate 2 
of the registrar was not indispensable.— H one phe 
Re GaALwAay CASE, TRENCH v. NOLAN, viewing 


NOLAN *, TRENCH (1873), 1. R. 7 C. L. 
445; 21 W. R. Baik 





c. 11, was dismissed with 
was not entitled 
etitioners the corts of inter- 
, before the trial, persons named 
in petitioner’s bill of particulars as 


parte & will proceed as well to seat the relator, 
x | is a matter of discretion not to be inter- 
fered with on pg dary pas vv. MCMULLEN 
(1882), 9 VU. C. ° 467.—CAN. 

]—- There ig 


no 





tibers & bribees.—Re WEST MID- b, ——— . 

a. What costs allowed — Absence | DLESEX CasE (1884), 10 P. R. 509.— ep pears in the district ct. or & 
of proof, of Dasrnant. }t-At the trial of | CAN. udge thereof, on the ousting from 
an election petition, & on appeal from office of any member of the council 
the judgment, petitioner, a barrister = Witnesses subpenae.| — {| to dec any relator elected.—R. 
appeared in person, but was A party, though successful, is not | (MoNIVEN) v. SMITH, (1919] 2 W. W. R. 
by a junior counsel. On taxation tled fo tho cone net Rag ly so rgpee 56; 47 D. L. R. 513.—CAN. a 
the e ma . cou 

EA thea Gers ciao them being called or not called the | ,,co Jurisdiction, of | Cay oo 


counsel fees were c » to the firat 
counsel at the trial $300, & to second 
counsel $150; & on argument of the 
appeal, to first counsel $150, second 
counse vteag The master disallowed 
fees to the first counsel, but allowed 


t. Affidavit of 
nessea—Contents 
$200 to the second counsel at the trial, 


test cf such costs 
Re NIAGARA ELECTION, BLACK v. PLUMB 
(1874), H. K. C. 568.—CAN. 

attendance of wit- 
.}—Where on the tria 
of an election petition, the judge 


udge—. local 

define.}—The jurisdiction of county 
does not depend upon their 

commissions, which are only de- 


such judges are appointed to preside 
but Bede caactmien of the Provincial 


being taxable.— 
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Sect. 2.—Municipal elections: Sub-sects. 1 & 2.] 


& allowances out of the borough fund or rate, & 
compelling the corpn. to order such amount to be 
levied by a borough rate.—R. v. MAIDENHEAD 
Coren. (1882), 9 QO B. D. 494; 51 L. J. Q. B. 
444; 47 L. T. 529; 46 J. P. 724, OC. A. 

1587. Whether court has jurisdiction—When 
candidate duly elected.|—J., a town councillor, 
whose office would expire on Nov. 1, filed a petition 
for liquidation on June 29 preceding. His dis- 
charge was in due course granted to him on 
Sept 29. The town council never made any 
declaration of the office being void, & J . did not, 
in fact, act as councillor till after Nov. 1. At the 
following election, owing to an informality, the 
candidates were declared not to be duly elected, 
thereupon the mayor declared the retiring council- 
lors to be re-elected. A rule to the town council 
to hold a fresh election of councillor in place of J. 
having been applied for :—Held: (1) J. had never 
ceased to be councillor owing to the office never 
being declared void, & a mandamus could not be 
eae inasmuch as de facto the office had been 

full; (2) J. wasa retiring councillor within 22 Vict. 
c. 35, s. 8, & was properly deemed re-elected. 
Semble: the only remedy in such a case would 
have been andes 35 & 36 Vict. c. 60, s. 12, by 
petition to the election ct.—R. v. WELCHPOOL 
CoRPN. (1876), 35 L. T. 594; 41 J. P. 229. 


Annotations :—As to (1) Consd. R. v. Beer 1903} 2 K. B. 693. 
Refd. Fu 


tcher v. Saunders (1885), 49 J. P 





1588. Election of aldermen.]__R. v. 
Morton, No. 1129, ante. 
1589. Election of parish councillors.| — 





(1) Parish council elections cannot be called in 
question on mandamus or quo warranto. The 


peeiletas. which may define, enlarge 
xtend the districts within which cl to be 

jad sit, as it sees fit. same ct. 
Y (1885), 6R. & G. 301: % 


C. - T. 453.—-CAN. 

Power of disqualified 
datoe to call in another.)}—Under 
County Incorporation Act, 1881 (c. 1), 
8s. 18, a coun ct. St, judge who is dis- 


CAN. 
me Whether 





sented to one judge of the county ct. 
tried before another judge of the 
—SELOH ¥. 
OIPAL ca {1922} 1 W. W. 
66 D. L. R. 372; 31 Man. L. R. 484.— 


BAKER, £ 


master 
dealing hgaidle -}— The master in 
aa ers is ner in any sense, by 


ELECTIONS. 


proper mode to question the validity of such 

elections is by election petition under Municipal 

= rations Act, 1882 (c. 50), s. 87, incorporated 
al Government Act, 1894 (c. 78). 

mo) The county council have, under sect. 48 (5) 
& sect. 80 of the last-mentioned Act full power 
to interfere in disputes as to the election of parish 
councillors & to remove difficulties, so that if the 
time for a petition has expired the county council 
can still intervene. 

(3) Where at a parish meeting held for the 
purpose of electing parish councillors, upon 4 
demand for a poll by an unauthorised person, the 
chairman has announced that a poll will take place, 
he is functus officio, & cannot afterwards declare 
the candidates who received the majority of votes 
at the papers Ire be duly elected ; & the candidates 
who, notwithstanding the irregularity in the 
demand for a poll, subsequently received a 
majority of votes at the poll are the persons who 
are properly filling the office of parish councillors.— 
R. v. Mites, Ee p. CoLE (1895), 64 L. J. Q. B. 420 ; 
72 L. T. 502 ; 59 J. P. 407; 43 W. R. 445; 11 
T. L. R. 320; 39 Sol. Jo. 383 ; 15 R. 446, D. C. 

1590. ——— Sheriff of city J—An no sa from the 
refusal of a judge at chambers to order a petition 
to be taken off the file lies to a div. ct. The ct. 
held that they had jurisdiction to order a petition 
against the election of the sheriff of a city to be 
taken off the file, it being admitted that the remedy 
was not by way of petition, but by guo warranto.— 
Pore v. BRuTON (1900), 17 T. L. R. 182, D. C. 

1591. Jurisdiction of commisstoner—To report 
as to illegal practices—Where corrupt practices 
charged.]|—A petition against the election of 
members of a local board of health alleged undue 


the exercise of the ct.’s inherent 
jurisdiction to prevent a gross mis- 
carriage of justice.—H. »v. WESTMORE- 
LAND MUNICIPALITY, Ex p. FAWOERTT 
Ae go ON. B. R. 324; 39 D. L. R. 


o. Whether appeal lies.}—By Con- 
troverted Municipal Election Act, 1920 
c. 91), an order declaring an election 


te MUNI- 
785; 


in chambers 


qualified fro etition in a delegation or otherwise, a judge of valid cannot be appealed against 
contested ponicipale elec on, may ¢ call the high ct. to whom power is given by tothe Ae ao ct., since the case would 
in another county ct. judge to do the Municipal Act, 1883, to try & not be upreme Court Act 
CROWE CCURDY (1885), 6 R. & G. determine cases of controverted muni- zn06 ar "130), 98 as. 35-43, as amended 
ae ; BO. L. T. 453.—CA cipal elections : nor can such power be by 8. C. 1920 (c. 32), 8. 2.—Re 

Sitting in chambers.) ee eves him by the acquiescence of the CoNtEOTncED MUNICIPAL ELECTIONS 





ar rrar a. DUNCAN (1886), 1) 


ACT, BURNS ¥v. ORELLEY, [1923] 3 


The judge of the « county ct. sitting at 
chambers in Cape Breton a oe R. 379. N. D. L. R. 852.—CAN. 
no urisdiction to try a petition to set cee —_ a The master in g; ——.J—An appeal lies from 
aside the eeoon of ue councillor in chambers has, byt the co omnes effect oa decision Xf a civil commissioner under 
Richmond coun ea ATHERINE vv. of rule 30 & 51 viet, c. 2, 8. 4 (0), Act 40 ar Sdchs _ 71, to the supreme 
MORRISON (1889), 21 N. 8S. R. 291.— = all the powers of a jud, to ae ae ct. — SM v. OOSTHUIZEN 
sr ie the validity of an election [1917] ©. oe D. ai3.—8. AF. 

eae ent with determination is final; & it is within . Commissioner stating case — 


concurr 
thai of high Pine ve ie in chambers. | 
—By Municipal Act, 1897 (0. 223) ! 


8. 219, urisdiction is given respectively: such powers.—R. (Mo 

ie a Fi the a oo the ne or KETT 11891), 21 0. R. 162.—CAN. 

OG udge 0 © county ct., m. Jurisdiction of court of revision 
the master in chambers, o t —To remove names ed voters’ list.}— 





the competence of ‘he provincial 
egislature to clothe the master with 


mandamus to decide 


of fact—Or to amend case stated.}— 
here, at the trial of e local g government 
board election peony the comr. 
states a case for opinion of ~ a 
under Munic pal Corpns. Act, 


GUIRE) tv. BIR- 


validity of a municipal election, & c. 60 ) 8 oily 93 (8), nes caniot be poribolled 
by sect. 227, when there are no more holders, under’ Munlotpel ceeded Sy determine any 
motions than one, all the motions Act, gs, 17, udge of the supreme particular q question of f rot aes or to amend 
shall be made returnable before the ot. of Biitine &o umbia, to have their the case stated by in page Be therein. 
judge who is to try the first of them placed on the voters’ list for Si8 determination of any particular 
(H eee v. GOWANLOOK (1898), "29 the ‘city of Victoria, was djmmniased. facts. 158% PEMBROKE i 008) 2 
No t taken away by de- the list by the clerk of the runicipality, . No resident aaglaiee te’s court 
sigalion of county clerk on recount.}—- but were — off by the ct. of revision, in. ‘riding—Petition lodged in neareat 
The declaration of the county clerk under sect. (c) of the Act.—Re riding.}-—Where, in an election, the 
on & recount of votes doea not deprive VICTORIA Vormns’ List (1912), 19 is no residen te’s ct. in the 


the county ct. meee of his jurisdiction 


se L. R. 830.—CAN. 


ne in which the election is held, the 


to a Sharp on pte oa conferred Jurisdiction of county cou ct. in which to lo @ petition 
by troverted Elec- When certtorart lUes.}—The dding of t t nearest to the ri » whether 
tion ae, 90 (c. 72).—STEPHEN % a county council in a rotested p in the same county or not.— WILSON 
45. L. R. 402. : regulations made thereunder b the gic ee 
h. county eouncil for the trial of con- ve allegations 
withstanding 


by another.}—King's Bench A ro tested parish 
(c $5), a. 84, authorises an election disturbed on 
petition under Municipal Act pre-. 


elections, will ‘not be 
special circumstances which call for 


Whether aa 
set forth in edad 


unless under 1 RPT Local Ricotiuns Act 
876, a. 51, (unt ths miaglstrare te cannot 


Part [X.—PETITIONS. 


influence both by resps. & their agente, & that 
corrupt & illegal practices extensively prevailed. 
The comr. reported to the High Ct. that no 
corrupt practice had been proved against resps. 
or otherwise; that illegal practices extensively 
prevailed; & that resps. had been guilty of illegal 
practices; & he certified that resps. had not been 
duly elected. On a motion for a new trial or 
prohibition, on the ground that the comr. had 
exceeded his jurisdiction :—Held: the report was 
not in excess of the jurisdiction. 

Qu.: whether the ct. has jurisdiction to enter- 
tain an appeal from a municipal election comr. 

The jurisdiction, if any, ought only to be 
exercised under extraordinary circumstances, & 
where necessary in order that justice may be done 
(STEPHEN, J.).—He GOOLE CASE, MARSLAND v. 
HICKMAN (1886), 2 T. L. R. 398, D. CO. 

1592. Contempt of court pending petition.|— 
Re Wiican (SWINLEY WARD) CASE, ite WALL 
(1894), 10 T. L. R. 264, D. C. 


SuB-SECT. 2.—PRESENTATION OF PETITION. 


oe mow, Municipal Corporations Act, 1882 
c. 50). 

1593. Who may present petition—Candidate 
nominated though yor espana Rhy aca & 
resp. were nominated in proper form for election 
to the office of councillor for a ward in a borough. 
Petitioner at the time of his nomination was 
interested in a contract with the corpn. of the 
borough. Resp. objected to petitioner’s nomina- 
tion on the ground that he was, by reason of his 
interest in the contract, disqualified for election. 
The mayor allowed the objection, & resp., being 
the only other person nominated, was declared 
elected. It was conceded by resp., upon the 
authority of Pritchard v. Bangor Corpn., No. 
999, ante, that the mayor had no jurisdiction 
to entertain the objection to petitioner’s nomina- 
tion, but it was contended that petitioner had no 
right to present a petition :—Held: (1) petitioner 
was disqualified for nomination, none the less 
because he might by assigning his interest in the 
contract have got rid of his disqualification before 
the date of the poll; (2) petitioner, although dis- 
qualified for election & nomination, having in 
fact been nominated in proper form, was a ‘“‘ candi- 
date’ within Municipal Corporations Act, 1882 
(c. 50), s. 77, consequently entitled under sect. 88 
to prevent a petition for the purpose of question- 
ing the election of resp.—HAnForD v. LINSKEY, 
[1899] 1 Q. B. 852; 68 L. J. Q. B. 599; 80 L. T. 
417; 47 W. R. 653; 43 Sol. Jo. 381; sub nom. 


inquire into any allegations unless 
set forth in the petition, the magistrate 
must decide who were the other candi- 
dates, & must therefore decide whether 
Chey were properly ne Ss 

LOHRIS v. oops 
N. Z L. R. §48.—-N.Z. » 

t. When _ certiorari lies.] — Re- 
Sulation of Local Elections Act, 1876, 
8. 57, providing that no determina- 
tion or order under the Act shall be 
removed by rari or otherwise 
into the supreme ot., does not apply 
to & case where it appears from the 
determination itself that the decision 
of the magistrate was arrived at only 
by going outaide the jurisdiction con- 
ferred on him by the Act.—Corron ¢. 
HAWKING (1897), 15 N. Z. L. R. 496,— 








for 


Held: he was 


V.L. 


1876, a magistrate comes to the con- 
clusion that the votes for the candi- 
dates are equal, his duty is simply 
to declare void tho election of the 
candidate declared elected, & he is 
not entitled to call upon the returning 
officer to give a vias ¢ vote.—CoTTON 
oe Pe (1897), N. Z L. BR. 


PART IX. SECT. 2, SUB-SECT. 2. 

b. Who may present petition— 
Not nominator who has voted.}—Where 
an appot. had nominated a candidate 
ection & had voted thereat :— 
recluded from objecting 
to the validity of the elcction.—HRe 
Hren>yY, Hz yp. CLAYTON (1902), 28 provisi 
HR. 105.—AUS., 
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HARFORD v. LyYNsKEY, Re LivERPOOL, SouTH 
Sag WARD OASRE, 63 J. P. 263; 15 T. L. R. 


‘Annotations :—As to (2) Refd. Hobbs v. Morey, [1004] 1 
K. B. 74. Generally, Refd. Re Gloucester Casco, Ford v. 
Newth, [1901] 1 K. B. 633, 


1594. Who may be respondent—Unsuccessful 
candidate acting after successful candidate refusing 
to serve.|—At a municipal election A. & B. were 
candidates for the office of town councillor. A. 
obtained a majority of 35 votes over B., & was 
declared elected, but, being disqualified, refused 
to serve. B., thereupon, claimed to have been 
elected, & having e the requisite declaration, 
acted on several occasions as town councillor. <A 
petition being presented under 35 & 36 Vict. c. 60, 
to which both A. & B. were made resps., they 
both gave notice under sect. 18 of the Act, of 
their intention not to oppose the petition. No 
notice of A.’s disqualification was given to the 
electors before the election. On an application 
by B. to the ct. that his name might be struck 
out of the petition:—Held: the application 
would be refused on the ground that he was 

roperly made a resp.—YATES v. LEACH (1874), 
E. R. 9 C. P. 605; 438 L. J. OC. P. 377; 30 L. T. 
790; sub nom. YATES v. MILNES & LEECH, 38 


J. P. 552. 

Annotation :—Reld. Maidenhead Case, Lovering v. Dawson 
(No. 1) (1875), L. R. 10 C. P. 711. 
1595. Unsuccessful candidate.}]— At a 

municipal election A., B., & C. coalesced for the 

purpose of canvassing the burgesses. A. & B. 

were elected, C. was not. A petition was presented 

against the return of A. & B., & C. was joined as 
resp. At the trial, C., by his counsel, objected to 
be a resp. ; but the commissioner allowed the trial 
to proceed upon the petition as presented, & in the 
result he found that A. had been guilty of personal 
bribery & that B. & U. had been guilty of bribery 
through their agents :—Held: C. was not properly 

made a resp.—MAIDENHEAD CASE, LOVERING v. 

Dawson (No. 1) (1875), L. R. 10 C. P. 7113 44 

a C. P. 321; 32 L. T. 810; 39 J. P. 631, 
1596. ——— Returning officer—Conduct not com- 

plained of.|—(1) An appeal lies from an order of a 

div. ct. on an interlocutory question with regard 

to a municipal election petition. 

(2) The mayor of a borough, divided into wards, 
decided, under Municipal Elections Act, 1875 
(c. 40), s. 1 (3), that one of two candidates for the 
office of town councillor for one of the wards was 
disqualified, & the other was declared to be 
elected. The defeated candidate petitioned, mak- 
ing the mayor a resp. on application to strike 
out the mayor’s name :—Held: the mayor was 


d. ——.] — The rocedure 
quashing the return of a member of 
a town council should be the samo, 
as far as possible, as that provided by 
Act 9 of 1883 for quashing the return 
of a member of Pariiamont, & the 
powos should be presented within 

days after the declaration of the 
result of the poll made in terms of 
Act 26 of 1893, 8s. 44.—-NORDEN v. 
CaPE TOWN TOWN CoUNCIL (1902), 
19 8. C. 526.—S. AF. 

e. Sufficiency of petition.) —~_A 
petition which complains of an undue 
return & sets forth facts sufficient, if 
true, to show that such is the case, 
complies sufficiently with the statutory 

ons respec the presentation 
of the petition.— STEPHEN v. FLEMING 





for 


5 


a. Hauality of  votese—Duty of after ‘dinldinen: by candidate —Uniess 402,.—OAN. 
ep pre “adap alec, the result ot his seat claimed for petitioner ia aeher a att x poe eg ar od 
Regulation of Local ons Act, (1897), 11 Man. L. R. 612.—OCAN, no principle nor enthovity which will 


184 


Sect. hep, elections: 


Sub-sects. 2,3 & 4, 


not returning officer, & if the mayor were returning 
officer the petition questioning his decision did 
not complain of his conduct within 35 & 36 Vict. 
c. 60, 8. 13 (6), &, therefore, he was wrongly made 

—HARMON v. PARK (1880), 6 Q. B. D. 323; 
50 L. J. Q. B. 227; 44 1. T. 81; 45 J. P. 436; 
29 W. R. 750, C. A. 


Annotations :—As to (1) Distd. Pontefract Case, Shaw r. 
Reokitt [ 18031 2 2, B. 59. Folld. Monkswell v. Thompson, 
11 Consd. Everett v. Griffiths (No. 3), 

Rett 1 K. ee o48. As to (2) Refd. Islington, West 


Division Eee Medhurst ». Lough & Gas rd (1901), 17 
T. LL. RR. 230. Generally, er a kleatham Case, 
Wilson ¢. Ingham (1895), 72 L. T. 

1597. Some of mes candidates— 
Though all disqualified.|—(1) An election petition 
may be presented under Municipal Corporations 
Act, 1882 (c. 50), 5. 87, against some only of the 
persons returned at a municipal election, althqugh 
the und of the petition is one affecting the 
validity of the election as a whole; & the ct. can 
on such petition declare the persons so petitioned 
against not to have been duly elected. The three 
resps. & six other persons were nominated as 
candidates to fill four vacancies in the town 
council of a borough under the above Act. An 
objection having been made to the nomination 
papers of H., & three other candidates, not resps., 
on the ground that they were invalid under 
Sched. 3, Part II., r. 10, because the persons 
subscribing the paper in each case had sub- 
scribed nomination papers of other candidates, 
the mayor erroneously held the objection to be 
good, being of opinion that r. 10 applied to a case 
where there were several vacancies. The objec- 
tion to H. was withdrawn; but the three other 
candidates objected to were ’ prevented from going 
to the ” & at the election which was afterwards 
held, ,& the three resps. were declared duly 
elected. "Upon a petition against the return of 
resps., to which H. was not a party, it was admitted, 
that an election of town councillors, where there 
are several vacancies, is governed by Sched. 3, 
Part II., r. 3, of the above Act, which provides 
that the same burgesses may subscribe as many 
nomination papers as there are vacancies, & that 
r. 10 does not apply to a case of several vacancies ; 
& it was further admitted that as the objection 
would have been valid against all the candidates 
returned, the whole election might have been 
declared void if II. had been a party to the 
a ea but it was contended that as he was not 

fore the ct., &, therefore, as his election could 
not be questioned, the return of resps. must stand 
good :—Held: although the erroneous decision 


- Seiad — ae 


recat the ct. to allow a ratepayer to 
tervene & appeal from a decision of a 

dge declaring a certain municipal 
tect bear's @ nullity where the municipal 
council has decided not to appeal, 
munic ipal action or inaction being 
cone by the council alone.— 














on June 12 for June 25. 

trial came on before the comr., B., h. 

without having made any application a 

to the Div. Ct. to atay the proceedings, 

to dismiss the petition, or for a 

Lapa ey appeared 
ission by counsel, who objected that 

oO 


ELECTIONS. 


of the mayor affected the validity of the whole 
election, nevertheless the ct. had power to deal 
with those candidates returned who were petitioned 
against, & the return of resps. must be declared 
void, notwithstanding that the return of H. could 
not be questioned, he not being a party to the 
petition. 

(2) Notwithstanding sect. 93 (7) of the above 
Act, which enacts that the decision of the High 
Ct. upon a petition questioning a municipal 
clection shall be final, nevertheless an appeal, if 
leave be given, lies from a judgment of the Q. B. 
Div. u ieee a petition of that nature to the Ct. of 
Appeal, owing to sect. 242 of the statute above- 
mentioned, which in effect incorporates Jud. Act, 
1881 (c. 68), s. 14, whereby in certain cases an 
appeal is allowed from the High Ct. of Justice to the 


Ct. of Appeal, if special leave be given.—LINE v. 
WARREN f1885), 1 Q. B. D. 548 ; ty L. J. Q. B. 
291; 53 L. T. 446; 49 J. P. 516, . A. 


‘Annotations : _— 19, to (2) Folid. . Borestord-} Ho ev. Sandhurst 
eee 23 Q. 79; Unwin »v ullen (1891), 7 
R. 450; Festi e. Griffiths ion 3), igaas 1 K. B. 

Retd. Pontefract Case, Shaw v. Reckitt, (1893) 2 


138. 

Q. B. 

1598. " Berviee of notice of presentation—Time 
for.|—It is a condition precedent to the trial of a 
municipal election petition that, within five days 
after the presentation of it, petitioner should in the 
prescribed manner serve on resp. a notice of the 
presentation, & of the nature of the proposed 
security, & a copy of the petition as required by 
Corrupt Practices (Municipal Elections) Act, 1872 
(c. 60), s. 13 (4).—-WILLIAMS v. TENBY CoRPN. 
(1879), 5 C. BP. D. 185; 49 1. J. Q. B. 3255; 42 
J. T. 187; 413. P. 348; 28 W. R. 616. 


Sus-sEct. 3.—SECURITY FOR COSTS. 

Sec, now, Municipal Corporations Act, 1882 
(c. 50), s. 89 (2); Local Government Act, 1894 
(c. 73), 8. 20 (5). 

1599. Petitioner suing as poor person—Failure 
to give security.|—An unsuccessful candidate at 
an election of guardians of the poor for a parish 
having been admitted to take proceedings as a 
poor person under R. 8S. C., Ord. 16, rr. 22-31, 
presented a petition under Municipal Corporations 
Act, 1882 (c. 50), & Local Government Act, 1894 
(c. 73), to have it determined that two of the 
successful candidates had not been duly elected & 
that petitioner & another unsuccessful candidate 
had been duly elected in their stead. Petitioner 
did not give security for costs pursuant to sect. 89 
of the former Act as amended by the later Act. 
On an application by onc of the successful candi- 


——e ee 


When the 





PART IX. SECT. 2, SUB-SECT. 3. 


Recognisance with sureties & 
vu of justification—Security com- 

./—Where a recognisance has been 
Bul entered into with sureties & 
affidavit of justification the security 
is completed.—R. ale v. FREK- 


writ of 
before the com- 


STODDART v. OWEN SounD (1912), 23 the tition was premature, having 
O. W._R,165 54,0. W. No 171; 1 | boon presented befare the date of the | BOBN (1901), 2 He L. R. 165.—CAN. 
D. a R. 377.—CAN. election, which, he contended, was k. Bond judge obdligee— 
ee a presented between | May 27, & that the comr. had no juris- | Validity of. ae cipal Act, 1913 
nomination” day &: election day— diction to try tho case; but cross- = £33), bere. silent as to the obligee 
emadure—Effect of waiver | examined petitioner’s witnesses, & in the bond, the judge ma i. rove 


by Whether ‘prema }--At an election to fill 
two vacancies on a r district 
council, A., B., & C. were nominated as 


—Held: 


went into evidence on B.’s 
without deciding whether 
Apr. 28 or May 27 Lib’ ae da 


of a bond in which he is m 
& each a bond je not made invalid 


ot ae by the pret of his successor 


tes on r. 28, election, & assuming t tion to resp. as hee —-BURNETT 1. 
sonnel having reviously fixed May 37 have been presented proms uroly, this EARANKO, 11992) . W. R. 714; 
ag the day for election. The returning would not have the effect of soullitying ae D. L. R. 674 ANS 
ofticer_ rejected - ‘a nomination paper, | the procecdingr, but was an irregularit » Iner —When allowed — Pe- 
& on May 15, A. presented a tition capable of waiver, & Bhan} h had been, tittoners “having small resources, ia 
to set aside the * dlection of of as in fact, qraives "by Re GRANGE- Where a petition was filed on Apr. 

. entered an appearance by solr, ps MELION C (1008) ¥ i *E. 90, 103; 0 having been lo @ day 
June 35, Notice of trial was served | 43 1. Y, T, 5 proceding as security for conta on the 
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dates in that behalf :—-Held: (1) petitioner not 
having given security, the petition should be struck 
off the file, on the ground that sect. 89 of the 
former Act, in providing that petitioner should 
give security for costs, was imperative & absolute, 
& applied equally whether a petitioner had or had 
not been admitted to take proceedings as a poor 
person under the Kules, or that the proceedings 
which petitioner was seeking to take in so far as 
they took place before the election ct. would not 
be ‘‘ proceedings in the High Ct. of Justice ”’ 
within r. 22, from the costs of which alone a poor 
person was exempted by r. 31£; (2) the costs for 
which a petitioner was required to give security 
by sect. 89 included costs from which a poor 
person was not exempt under r. 318.—EVUKETT 
v. GRIFFITHS (No. 2), [1923] 1 K. B. 130; 92 
I. J. K. B. 293; 128 L. T. 350; 87 5. P. 49; 21 
L. G. R. 121, D. C.; affd. on other grounds, [1923] 
1K. B. 188, C. A. 3; subsequent proceedings, [1924 } 
1 K. B. 941. 

Appeals as to security.|—wSce Sub-sect. 4, D., 
post. 


Sun-sEcr. 4.—INTERLOCUTORY PROCEEDINGS. 
A. In Gencral. 

1600. Statement of special case—Notice to re- 
spondents.|—-Under Corrupt Practices (Municipal 
Klections) Acv, 1872 (c. 60), the ct. has power to 
order the facts to be stated in the form of a special 
ease in the absence of resps. who have never 
appeared nor given notice that they will not 
oppose the petition.—BURGOYNE v. COLLINS, Ex p. 
RiIpGway (1882), 46 J. P. 710; 30 W. R. 923. 

1601. Right to begin.|—Re GLOUCESTER 
MUNICIPAL. CASE, 1900, Forp v. NEwtu, No. 1003, 


ante. 
B. Amendment of Petition. 

See, now, Municipal Corrupt Practices Act. 
1884, s. 25 (3), (4). 

1602. To raise questions of importance—Dis- 
covered after petition presented.|—A petition 
against a municipal election having been filed on 
the grounds of treating, bribery, & intimidation, 
petitioner found on inspection that the returning 
officer had neglected to insert in the counterfoils 
of 29 of the voting papers used at the election the 
number of the voters appearing on the burgess 
roll; & that certain ‘‘ tendered’’ ballot papers 
were used as ballot papers, & were put into the 
ballot box & afterwards counted in favour of 
resp. Thereupon, petitioner desired to amend 
his petition by adding two paragraphs alleging 
the above facts in contravention of Ballot Act, 
1872 (c. 38), rendering the election void. On 
motion for a rule enabling him to make such 
amendments, & cause shown :—Held: as the 
questions intended to be raised by the paragraphs 








application by resp. on May 25 for an 
increase of the security on the grounds 
that petitioners were not in a con- 
dition in life to pay the costs :—Held: 
the security must be raised to £100, 
& if Ma had made his application 
Irerees me bad es ca further 

BANDON CaSE, BUCKLEY 
v. WALSH (1899), 33 I. L. T. 121.—IR. 


ings 


ter amount 


etitioners were 
nancial means, 


nee emeerteen 
m™m. 





(1903), 37 I. L. i bf 96.—IR. 


n-—-— —— 
election petition arising out of an urban 
council election the ct. will order a 
grea than the ordinary 
sum of £50 to be lodged as security 
for costs in a proper case. Where the 


informalities were charged against 


185 


were of importance, & might seriously affect the 
election, the amendments would be allowed.— 
PICKERING v. STARTIN (1873), 28 L. T. 111. 


Annotations :-—Refd. Aldridge v. Hurst (1876), 1 C. P. D. 
410; Clark v. Wallond (1883), 62 L. J. Q. B. 32135 Re 
Norwich Case, Birkbeck v. B rd (1886), 3 T. Tu. R273. 


1608. Introducing fresh charge-—-After time 
allowed for amendment.|—(1) A pctition against 
the election of a town councillor cannot, after the 
expiration of the 21 days limited by UOorrupt 
Practices (Municipal Elections) Act, 1872 (c. 60), 
s. 13 (2), for its presentation, be amended by the 
introduction of a substantially new charge. ‘The 
petition as originally framed complained of the 
employment, contrary to the prohibition con- 
tained in sect. 7, as paid canvassers, at an election 
for the north ward of the borough, of persons who 
were on the register of burgesses for that ward. 
Petitioners, after the expiration of the 21 days, 
sought to amend the petition by adding ‘“‘ & other 
wards ”’ :—Held: the ct., or a judge, had no power 
to allow the proposed amendment. 

(2) A petition having been presented, on the 
ground of corrupt practices, against the election 
of resp. as town councillor, & Feb. 3 having been 
fixed for the trial thereof, an order was made on 
Jan. 16 at chambers, directing petitioners within 
one week to deliver particulars of the persons 
alleged to have been bribed & treated, ‘‘ by whom, 
when & where ’’; of the persons alleged to have 
been retained & employed as canvassers, ‘‘ by 
whom, when & where’’; & of persons to whom 
money was paid on account of conveyance of 
voters to the poll, ‘* by whom, when & where ”’ :— 
Held: the order ought to be varied by extending 
the time tor the delivery of the particulars to 
Jan. 27, one week before the trial, & by inserting 
the words, ‘“‘ as far as is known,’’ before the words, 
‘“by whom, when & where,’? wheresoever the 
latter words occurred in the order.—MAUDE v. 
LOWLEY (1874), L. R.9C. P. 165; 48 L. J. 0. P. 
103, 105; 29 L. T. 924; 30 L. T. 168; 38 J. P. 
280, 327; 22 W. R. 649. 

Annotations :——As to (1) Folld. Clark v. Wallond (1883), 52 
L J.Q. 18.321. Refd. Aldridge v. Hurst (1876), 1 C. P. D. 
410; ke Norwich Case, Birkbeck v. Bullard (1886), 2 
T. L. R. 273. As to (2) Retd. Re Cholsea County 
Case, Willes v. Horniman (1898), 14 T. L. R. 343. 

1604. -|—(1) In a municipal election 
petition, in the absence of exceptional circum- 
stances, particulars of the acts of bribery should 
not be ordered to be delivered more than seven 
days before the trial. 

(2) By Municipal Corporations Act, 1882 (c. 50), 
s. $8 (4), a municipal election petition ‘ shall be 
presented within 21 days after the day on which 
the election was held.’’ By sect. 100 (4), ‘‘ The 
High Ct. shall, subject to this Act, have the same 
powers, jurisdiction, & authority with respect to 
a municipal election petition & the proceedings 
thereon as if the petition were an ordinary action 
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Council 














-J—In an 


Proceed 

probably protracted.)—I ecti the returning officcr as well as an . Application to consolidate neti- 
petition arising aut of a tcemanitel alloged illegal praceice against the pe ea here two election petitions, 
election, whero petitioners appear to be reons elected, the ct. having regard | in reference to the election of county 
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Sect. 2.—Municipal elections: Sub-sect. 4, B., C. 
& D.; sub-sects. 5, 6, 7 & 8.] 


within its jurisdiction’ :—-Held: there was no 
power to amend a municipal election petition 
after the expiration of 21 days from the election 
by adding a charge of treating.—OLaRK v. WAL- 
LOND (1883), 52 L. J. Q. B. 821; 31 W. R. 551; 
sub nom. CLARK v. LOWLEY, 48 L. T. 762; 47 
J.P. 551, D. C. 


C. Particulars. 


“a now, Municipal Election Petition Rules, 

rr. 6, 7. 

1605. Form of order for—‘‘ As far as is known.’’] 
~——MAUDE v. LOWLEY, No. 1603, ante. 

1606 -|—(1) In the absence of special 
circumstances the time for delivery of the par- 
ticulars of the charges is a petition against the 
election of town councillors of a municipal borough 
is seven clear days before the day of trial of the 
petition. 

(2) An order for the delivery of particulars need 
not be limited to ‘‘ so far as is known.’’—HERE- 
FORD MUNICIPAL CASE, LENHAM v. BARBER (1883), 
10 Q. B. D. 293; 52 L. J. Q. B. 312; 48 J. P. 23; 
31 W. R. 428, D. C. 

Annotations :—As to (1) Folld. Clark v. Wallond (1883), 52 
L. J. Q. B. 321. _Refd. Rushmere v. Isaacson (1892), 5 R. 
88. a to (2) Refd. Re Chelsea County 
Willes v. Horniman (1898), 14 T. L. R. 343 
1607. ** If known.’’]/—-In an order direct- 

ing petitioners in an election petition to give 

particulars of the names of persons alleged in the 
petition to have been treated the ct. refused to 
strike out the words ‘if known,’’ & where the 
order directed that petitioners should be pre- 
cluded from going into any case in respect of which 
the particulars had not been delivered they also 
refused to strike out the words ‘ unless for good 
cause shown.’—He CHELSEA CounTy CoUNCIL 

CASE, WILLES v. HORNIMAN (1898), 14 T. L. R. 

343, 0, A. 

1608. Time for delivery—Seven days before 
hearing.|—MAUDE v. LOWLEY, No. 1603, ante. 

; ———.] HEREFORD MUNICIPAL CASE, 

LENHAM v. BARBER, No. 1606, ante. 








Council Case, 














1610. ——.]—CLARK v. WALLOND, No. 
1604, ante. 
1611. According to number of charges. ]— 


SHREWSBURY CASE (1903), Rogers on Elections, 
Vol. ITI., 18th ed., p. 304. 

1612. eee Case (1903), 
Rogerson Elections, Vol. II., 18th ed., p. 225. 

1613. Power of court to extend time— 
Where no list delivered.]—Where a list of the votes 
objected to on a petition under Corrupt Practices 
(Municipal Elections) Act, 1872 (c. 60), is not 
delivered within the time prescribed by the 7th 
of the General Rules made under the Act, the ct. 
has no power to allow evidence to be given against 
the validity of votes or to allow a list to be subse- 
quently delivered.— NEILD v. Batry (1874), L. R. 
90. P.104; sub nom. NIELD v. Batry, 43 L. J. C. P. 
73; 29 L. T. 747; 38 J. P. 264; 22 W. R. 407. 
Annotation :—Mentd. Clark v. Wallond (1883), 31 W. R. 551, 


D. Appeals. 


See, now, Municipal Corporations Act, 1882 
(c. 50), s. 93 (7), 242 (8); Jud. Act, 1881 (c. 68), 
g. 14. 
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1614. From judge in chambers—To court of 
appeal—Order for special case to be stated.| 
—An order of a judge at chambers upon an 
application under Municipal Corporations Act, 
1882 (c. 50), s. 983 (7), for a special case to 
be stated in proceedings relating to a school 
board election petition, is an order on an inter- 
locutory question arising in such petition, from 
which an appeal lies to the Ct. of Appeal.— 
MONKSWELL (LORD) v. THOMPSON, [1898] 1 Q. B. 
853; 67 L. J. Q. B. 243; 77 L. T. 707; sub nom. 
Re Lonpon Scuoou Boarp (CHELSEA DIVISION) 
CasE, MONKSWELL (LORD) v. THOMPSON, 14 T. L. R. 
163, C. A 


‘Annotation :—Consd. Evcrett v. Griffiths (No. 3), [1923] 1 
K. B, 138. 


1615. ——- To Divisional Court—Order striking 
out petition.|—Porr v. Bruton, No. 1590, ante. 

1616. From Divisional Court.|—HARMON v. 
PARK, No. 1596, ante. 

1617. By special leave.|—LINE v. WAR- 
REN, No. 1597, ante. 

1618. .]|—BERESFORD-HOPE v. SAND- 
HURST (LADY), No. 1057, ante. 

1619. .|—There is no appeal from a 
decision of the High Ct. on a case stated under 
Municipal Corporations Act, 1882 (c. 50), except 
by special leave of that ct.— UNWIN v. MCMULLEN, 
[1891] 1 Q. B. 694; 60 L. J. Q. B. 400; 55 J. P. 
582; 39 W. R. 712; 7T. L. R. 450, C. A. 
Ae ;—Retd. Pontefract Case, Shaw v. Reckitt, [1893] 


jJ—By Jud. Act, 1881 (c. 68), 














1620. ——— 
s. 14, ‘‘ The juriadivtion of the High Ct. of Justice 
to decide questions of law, upon appeal or other- 
wise, under . . . Corrupt Practices (Municipal 
Elections) Act, 1872 (c. 60), or any Act amending 
same ... shall henceforth be final & conclusive, 
unless in any case it shall seem fit to the said High 
Ct. to give special leave to appeal therefrom to 
Her Majesty’s Ct. of Appeal... .’’ By Municipal 
Corporations Act, 1882 (c. 50), s. 242 (3), “‘ Where 
any Act passed before this Act... refers to 
Municipal Corporations Act, 1835 (c. 76), or any 
Act amending it, ... the reference shall be deemed 
to be to this Act or to the corresponding provision 
of this Act... .’’ E. presented an _ election 
petition against the election of a guardian of a 
parish. He obtained leave to proceed as a poor 
person & claimed to be relieved of the obligation 
to give security for costs as required by Municipal 
Corporations Act, 1882 (c. 50), s. 89, & Local 
Government Act, 1894 (c. 73), 8. 48 (3), & Guardians 
(London) Election Order, 1898, r. 24, made there- 
under. KE. did not find the security required, & 
the election judge ordered the petition to be struck 
off the file. The Div. Ct. affirmed the order, & 
refused leave to appeal. E. appealed to the Ct. 
of Appeal by leave of that ct.:—Held: (1) no 
appeal lay to the Ct. of Appeal without the leave 
of the High Ct., as Municipal Corporations Act, 
1882 (c. 50), was to be deemed to be referred to in 
Jud. Act, 1881 (c. 68), s. 14. (2) Local Govern- 
ment Act, 1894 (c. 73), as amending Municipal 
Corporations Act, 1882 (c. 50), was also to be 
deemed to be referred to in Jud. Act, 1881 (c. 68). 
The question whether petitioner was excused as a 
poor person from giving security for costs was a 
question of law arising under Municipal Corpora- 
tions Act, 1882 (c. 50), or Local Government Act, 
1804 (c. 78), or both. The leave of the High Ct. 








that defts. were | & dismissed the motions but gave 
1 offices | defte. leave to appeal:—Held: the 
elections, though so | judge was persona 
a county ct. appeal lay, upon his leave, by virtue 
The judge | of Judge’s Orders Enforcement Act, 


0 80, | 1914 (c. 79), 8 4,-—R, v, PORTER, 
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was necessary notwithstanding that the order of 
that ct. was an interlocutory & not a final order.— 
EVERETT v. GRIFFITHS (No. 3), [1923] 1 K. B. 138 ; 
92 L. J. K. B. 206; 128 L. T. 8327; 87 J. P. 57; 
21 L. G. R. 185, C. A. 


SUB-SECT. 5.—THE HEARING. 
Compare Sect. 1, sub-sect. 5, ante. 
See, generally, "Municipal ‘Corporations Act, 
1882 (c. 50); Municipal Elections Petition Rules. 


SuB-SECT. 6.—WITHDRAWAL AND ABATEMENT OF 
PETITION, 

Compare, generally, Sect. 1, sub-sect. 6, ante. 

1621. Leave to withdraw—When granted— 
Question referred to arbitration.|—After &@ muni- 
cipal election of aldermen at H. a petition was pre- 
sented by an unsuccessful candidate, claiming that 
he was returned by a majority of lawful votes. 
The mayor of H., to save expense, induced 
petitioner & the returned candidate to submit 
the question to arbn. On the award being 
against petitioner, he asked leave to withdraw the 
petition :—Held : he would be allowed to withdraw 


it—Re Hytne (BoROUGH) MUNICIPAL CASE, 
MALLAM v. BEAN (1887), 51 J. P. 231; 3 T. L. R. 
516, D. C. 

1622, —— —— Allegations admitted to be un- 


founded.|—CaDE & BURROW v. MarRsH (1906), 
Times, Jan. 20. 

— de Municipal Corporations Act, 1882 
(c. 50), 8 ; Municipal Elections Petition Rules, 
rr. 58-61. 

Affidavits in 5 al a Municipal Cor- 
rupt Practices Act, 1884, 

Report on withdrawal!—~See “Municipal Corrupt 
Practices Act, 1884, s. 26 (7). 

Abatement.}—Sce Municipal Corporations Act, 
1882 (c. 50), s. 96; Municipal Election Petition 
Rules, r. 3. 


SuUB-sEcCT. 7.—REPORT TO HIGH COURT AND 
CERTIFICATES OF INDEMNITY. 

See, now, Municipal Corporations Act, 1882 
(c. 50), s. 98 (5); Corrupt Practices Act, 1883, 
ss. 88 (1), 60; Municipal Corrupt Practices Act, 
1884, ss; 8, 23. 

1623. Report to High Court—Conclusive.]— 
ae CASE, MARSLAND v. HICKMAN, No. 1591, 
ante 

1624. -|—When, after the trial of a 
municipal election petition, the comr. has ceported 
persons as having been guilty of corrupt practices, 
the High Ct. has no jurisdiction to set aside, or 
amend, his report Be the ground that the notice 
prescribed by M ipal Corrupt Practices Act, 
884, had not been given to the persons 80 re- 
ported. —PREECE v. HARDING (1889), 24 Q. B. D. 
110; 59L. J. Q. B. 82; 61 L. T. 837; 38 W. R. 
350; sub nom. Re HEREFORD MUNICIPAL CASB, 
EREECE v. ee eG L. R. 65, D. C. 

e Senneen (1894), 38 Bol. Jo e386. Municipal eer ee 
1625 WIGAN Municipal. CasE, 
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1626. ——— Party charged may not appear by 
counsel or solicitor.|—By Corrupt Practices Act, 
1883, s. 38, which applies to ae election 
petitions, before a person, not being a party to an 
clection petition, nor a candidate on behalf of whom 
the seat is claimed, is reported by an election ct. to 
have been guilty of any corrupt or at teggraagt 
the ct. shall cause notice to be given to him, & 
he appears, ‘‘ shall oN him an opportunity ot 
being heard by himself, & of calling evidence in his 
defence to show why he should not be so re- 
ported ”’ :—Held: that sect. excluded the right 
of a person charged with any corrupt or illegal 
practice at a meee ae election to be heard by 
his cous or solr MANSEL JONES (1889), 
23 Q. B. D. 29; 60 L. T. 860; 53 J. P. 739; 37 


W. R. S08, 'D. CG. 
sary joe Kensington, 


Annotation :-—Retd. 

Assmt. Com. (i881), 60 L. oT OM 

1627. Certificate of indemnity_--When granted.| 
—PONTEFRACT CaAsF (1910), cited Halsbury Laws 
of England, Vol. XII., p. 450. 


SuB-SEcT. 8.—CostTs. 

See, now, Municipal Corporations Act, 1882 
(c. 50), ss. 94 (9), 98 (1), (2), (8); Municipal 
Corrupt Practices Act, 1884, ss. 28 (9), 29 (1), (2), 
ey 82 (1); Municipal Election Petition Rules, 


* t028. Discretion of court to award.]|—MAIDEN- 
HEAD CASE, LOVERING v. DAWSON (No. 2) (1875), 
ae 10 0. P. 726; 441. J.C. P. 321; 32 L. T. 

1629. Solicitor é client scale—Petition presented 
on improper grounds.)—CAnE & BuRRow v. MARSH 
(1906), Z'tmes, Jan. 20. 

1630. Order cannot be amended.|—-R. «. Marp- 
ENHEAD OoRPN., No. 1586, anfe. 

1631. Of successful petitioner—-Where not finding 
security.)—YELLOW v. MEREDITH (1903), 67 J. P. 
11]; sub nom. West HARTLEPOOL MUNICIPAL 
Cask, YELLOW v. MEREDITH, 47 Sol. Jo. 387, D. CO. 

32. ——— Where no notice of intention not to 
oppose given.|—-WATTS v. HEMMING, Re BIRMING- 
HAM GUARDIANS, No. 1158, ante. 

1683. Liability of returning officer—Petition 
occasioned owing to mistake of officer or clerk.|— 
WILSON v. INGHAM, No. 1140, ante. 

1634. —— Not named as respondent.|— 
Warts v. Hemmina, Ie BIRMINGHAM GUARDIANS, 
No. 1158, ante. 

1635. —— .|—A mistake occurred in the 
counting of the votes in a parish council election 
in which there were 19 candidates, of whom 9 
were declared to be duly elected. Two of the 
defeated presented a petition against the return 
of the two successful candidates, & the returning 
officer & his deputy were joined as resps. to the 
petition. The petition was not opposed. By 
order, a recount was held, & a special case stated 
for the decision of the High Ct. The ct. made a 
declaration that the petitioners were duly elected 
& ordered the deputy returning officer to pay £10 
towards the cost of the petition & the subsequent 
proceedings. — RAINHAM ParisH OounciL CAS 
(1919), 83 J.P. 267; 17 L. G. R. 682. 

1636. Taxation—Counsel ’s fees— Discretion of 








fix p. JOHNSON w (1864) 88 Sol. Jo. 386, D. C. master.]——The ct. will not interfere with the 
R. o. eT woe ie Discretion o R. oO ) excess of $100.—THOMAS v. THOMPSON 
807; 33 O, OR 1S) 80. ¥ y. re. Guay (1980), 4 47 ee a R. 17 (1898), 26 N. S. R. 53.—- CAN. 
118.—CAN, gig inh iene i A Sea re higher scale of tart 
PART IX. SECT, SECT. 8 wi: ‘ble nuke dui olscten as 
2, SUB-BECT. 8 whatever are taxable in co: tion . eagment at ae ly iccied 6 


1686 1. Taxation —Counsel’s fees— 


th municipal election petitions 
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discretion of the master as to the amount allowed 


for counsel’s fees & refreshers, unless it be manifest 


that he has failed to exercise it in a reasonable 


ELECTIONS. 


manner.— HARGREAVES v. Scott (1878), 4 C. P. D. 
_ oo T. 85; 43 J. P. 803; 27 W. R. 323, 


1637. .|—SHREWSBURY CASE (1903), 
Rogers on Elections, Vol. II., 19th ed., p 96, n. 








Part X.—Criminal Law, Penal Actions, and Injunctions. 


Sect. 1.—CRIMINAL LAW. 
SUB-SECT. ]1.—FELONIES. 

See, now, Corrupt Practices Act, 1883, s. 6 (2) 3 
CRIMINAL LAW. 

1638. Personation—Whether indictable at com- 
mon law.]—An indictment on Mun'cipal Corpora- 
tions Act, 1835 (c. 76), s. 34, for giving a false 
answer on voting for a town councillor, is bad, if 
it do not allege that deft. ‘‘ wilfully ’’ gave the 
false answer. Charging that he gave the answer 
“falsely & fraudulently’ is not sufficient. A 
count in an indictment, which charges that deft., 
at an election of a town councillor, falsely, fraudu- 
lently, deceitfully, & in fraud of the provisions of 
the above Act did personate J., whose name was 
on the burgess roll, & gave a vote in the name of J.y 
at such election, is bad, because it charges no 
offence either against the common law or against 
the above Act.—R. v. BENT (1846), 2 Car. & Kir. 


aoe 1 Den. 157; 7 L. T. O. S. 30; 1 Cox, OC. C. 
1689. Election must be proved.]|—On an 





indictment for fraudulently personating a voter 
at an election of a member of Parliament for a 
city being a county of itself, the writ to the 
sheriff must be produced in order to prove that 
the election was duly made.—R. v. VAILE (1853), 
6 Cox, C. C. 470. 

1640. Duty of returning officer to Eo 
——Whether enforceable by ge a 
PRESTON (MAyoR) (1882), 46 J. P. Jo. 324, 

1641. ——— Compensation on acquittal TR. C 
KILMERSDON JJ., Ex p. BENN (1910), cited Hals- 
bury’s Laws of England, Vol. XII., p. 527. 

1642. Procuring personation— Whether mode of 
inducing need be stated -|—Municipal Corporations 


issue removing hin him from that porition, 
= that the ele vid pee nig veg ore 
Proce sho pa y him 
to heel: po ppct.’s costs had been 
aoconditig to to the higher scale of 
tariff fees. Resp. appealed on the 
ground that the costa i should be taxed 
on a lower scale, & a Lat for such a 
direction, in case the judge should 
find that they were p Properly ta: oon on 
the higher scale :—He 
were properly taxed on the higher et 











chambersa—d° 


insufficient —M 


lodged 


appeal to in 
chambers. }—R. (DART) ¥. Sonae eae 
47 O.L. RR. 45; 17 O. W.N. 417.—CAN. 


sy vale 


Where a manicige) election petition 
is dismissed with costs, if the money 
in ct. as security for costs be 
not more than sufficient to discharge 

resp.’s costs, the returning officer is 
not entitled to be paid any part of his 
costs & expenses out of that fund, 


Act, 1859 (c. 35), s. 9, makes it an offence to per- 
sonate or induce another to personate any person 
entitled to vote at an election of councillors, or 
falsely assume to act in the name or on behalf of 
such person, or wilfully make a false answer to 
any of the questions mentioned in the Act. A., 
induced by B., handed to the officer at the plate 
of voting a nomination paper signed by U., a 
person entitled to vote, but when asked whether 
he was the person whose name was signed to the 
voting paper answered ‘‘ No’’ :—Held: (1) the 
offence of personating was complete; (2) a con- 
viction of B. for the offence of inducing A. to per- 
sonate need not set out the means of inducement ; 
(3) it was not necessary that the conviction should 
show that the election was duly held.—H. v. 
HaauE (1864), 4 B. & S. 715; 3 New Rep. 381; 
33 L. J. M.C. 81; 9L. T. 648; 10 Jur. N.S. 359 ; 
12 W. RK. 310; 9 Cox, C. C. 412; 122 HK. R. 628 ; 
sub nom. HAGUE v. Brown, 28 J. P. 231. 


SuUB-SECT. 2.—INDICTABLE MISDEMEANOURS. 
A. In General. 


Sce, now, Corrupt Practices Act, 1883, s. 6 (1) ; 
CRIMINAL LAW. 

1643. What must be stated in indictment—Par- 
ticular corrupt practice alleged.]|—An indictment 
under Corrupt Practices Act, 1883, which merely 
charges deft. with being guilty ofa corrupt practice 
at an election, but does not specifically allege 
against him what that corrupt practice was is bad 
Nae Secu be ——R. v. NORTON (1886), 16 Cox, 
C. ©. 59 

1644. —-— ———.]—-Prisoner was tried & con- 


judge {1900}) 21. R. 304.—IR. 

f. Omission of names from voters’ 
list—Form of indictment.}—Deft. was 
charged that, after having made the 
list of porsons entitled to vote, he in 
making out the certified list to be 
delivered to the clerk of the peace of 
persons entitled to vote, feloniously 
omitted from the ‘“‘ said list ’’ names 
which ought not to have been omitted : 
—Held: (1) the omission charged 
having eS the reagaies list delivered 


officer — Security 
look to netitioners.|— 


in the absence of any direction by put must look to petitioners for pay- to. tho clerk of the peace the words 
the ju to the contrary.—Re CLARK ment.—Re ENNIS CASE, O'LOUGHLIN “said list, a” st, delle one oe 
(1906), 4 W. L. R. 316.—CAN. vy. SCANLAN, [1900] 2 I. R. 384.—IR. “the certified list elivere the 

clerk of the eS catialent 


t. Disclaimer — Effect of.}—Deft. 
was elected to the pat of councillor 
for a town, & the office. 
Subsequently, & "bette the issue of 
the t of quo warranto, deft., knowin 
ee his peer was to ne Sontested. 
sent a defective disclaimer a ecess 

: the disclaimer, not oe ont 


was committed 
R. v. DAVIDSON (1881), 8 P, "R. 434 — 
a 


— -——.}—-Motion to set 
aside the election Oe Tesp. as a town 


councillor Pr with costs, as 
resp. did not avail himeelf of the notice 
to laim.——R., Acer eae’ v. COOK 
(1905), 5 O. W. 859; 90. L. R. 
466.—CAN. 


b. Of motion before master in 


ms —IR. 
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unlawfully 


e this was 
statute. Semble : 
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d. Personation — Proof 
appointment of presiding 
necessary.}—In order to sustain a 
conviction for personation it is not 

, to Cpe tial: that th iding 
prove a e © pres 

the form prescri by officer at the booth where the offence 

was duly ap ppointe ee _— 

R. v. GARVEY (1887), 16 x, © C. 


of indict 
Prisoner was indic 
rsonate & falsely assume 
to vote in the name of another 
at an election; the count conclu 


it would have been 
good at common law.—R. v. 


peace,’ 
description to Ydentity the slist intended ; 


_... shown expicitly how & in what 
respects these names should have 
been on the list.— RH. v. SWITZER (1864), 
14 C. P. 470.—CAN. 
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. Corru ractices commitied — 
W: ra of ge—Duty of court. a 
Semble : if evidence shows that corrupt 
practices have been committed by 
resp. it is the duty of the ct. so to 
ecsudioste. whether’ petitioner is willing 
withdraw the charge or not.— 
he SOUTH RENFREW ELECTION, BAN- 
ee MoODOUGALL (1874), H. H.C. 


a& good count b * §56,—OAN, 
he y h. agent — tahment 
of agent.} ey election aaving been 


of on 
officer—N ot 


the indictment, or 


ment.}— 


for that he did 
erson 
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victed upon an indictment which alleged that at 
an election for members of Parliament for the 
porough of Ipswich holden on Nov. 25, 1885, he 
was au corrupt practices against the form of 
the statute in that case made & provided It was 
proved at the trial that he had promised money 
to two voters to induce them to vote. After 
verdict the objection was taken by prisoner’s 
counsel that the indictment was bad, because it 
did not sufficiently describe the nature of the 
offence with which prisoner was charged :—Held : 
(1) if the indictment were defective, the defect was 
cured after verdict; (2) the indictment was de- 
fective, & on application before verdict might 
have been quashed.—R. v. STROULGER (1886), 17 
Q. B. D. 327; 55 L. J. M. OC. 187; 55 L. T. 122; 
51 J. P. 278; 34 W. BR. 719; 2 T. L. RB. 731; 
16 Cox, C. C. 85, C. OC. R. 

1645. ——— Date of election.|—R. v. YEOMAN 
(1904), 20 T. L. R. 266. 

1646. Who may be indicted—Not limited com- 
pany.]—A limited co. cannot be committed for 
trial on an indictment. A limited co. was charged 
before a justice with an offence under Repre- 
sentation of the People Act, 1918 (c. 64), s. 34, 
& a servant of the co. was charged with aiding 
& abetting the co. therein. Both defts. were 
ostensibly committed for trial under Grand Juries 
(Suspension) Act, 1917 (c. 4), s. 1 (2), which was 
then in force. An indictment was then pre- 
sented against both defts. in which they were 
respectively charged as aforesaid, & they were 
both thereupon tried & convicted. On appeal by 
both defts. to the Ct. of Criminal Appeal :— 
Held: (1) as against deft. co. the indictment & the 
conviction must be quashed, inasmuch as a limited 
co. could not be committed for trial; (2) although 
the other deft. was charged with aiding & abetting 
deft. co., it did not on that account follow that 
the indictment & conviction must be quashed as 
against that deft. also—R. v. DAILY MIRROR 
NEWSPAPERS, R. v. GLOVER, [1922] 2 K. B. 530; 
91L. J. K. B. 712; 127L. T. 218; 86/5. 2.151; 
38 T. L. R. 531; 66 Sol. Jo. 559; 16 Cr. App. 
Rep. 131; 27 Cox, C. C. 225, C. C. A. 

1647. Private prosecutor—Liability for costs on 
acquittal.|-Where a private prosecutor prefers 
an indictment charging the commission of a 
corrupt practice at a municipal election, deft., 
if acquitted of the charge, is entitled to recover 
from the prosecutor the costs sustained by reason 
of the indictment.—R. v. Law, [1900] 1 Q. B. 605 ; 
69 L. J. Q. B. 348; 82 L. T. 145; 48 W. R. 411; 
tae L. R. 199; 44 Sol. Jo. 262; 19 Cox, C. C, 

Odie 

1648. Aiding & abetting limited company to 
commit.|—R. v. DAILY MIRROR NEWSPAPERS, R. 
v. GLOVER, No. 1646, ante. 


B. Bribery. 


See Part VI., Sect. 9, sub-sect. 1, A., ate. 

1649. What amounts to—Promise of money.]— 
Au information lies for promising an elector a 
sum of money to induce him to vote for a par- 
ticular candidate for the office of mayor, although 
no money is actually paid.—R. v. CRIPLAND (1724), 
11 Mod. Rep. 387; 88 E. R. 1105. 

1650. ——.|—Payment, or the promise 


declared void on account of the corrupt 
practices of an agent of resp., the es 
after notice to such agent, granted an 
order for the punishment of such agent 
by fine & disqualification.—Re StTor- 





MONT ELECTION, EMPEY v. KERR (1879), rea is not an essent: 
H. EB. C. 537.—OAN. such offence.——R. 
k. Proof of wrti—Regulalion of O. LB. & F. 73.—N.Z. 


Elections Act, 1870—Mens rea.}—On 
an indictment for an offence under 
Regulation of Elections Act, 
the writ must be produced or secon 

evidence of its contents given. JAfens 
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of payment, for votes at the election of an assistant 
overseer of a parish is bribery, & as such is an 
indictable common law misdemeanour.—R. v. 
LANCASTER & WORRALL (1890), 16 Cox, C. C. 737, 
Annotation :—Refd. R. v. Whitaker, [1914] 3 K. B. 1283. 
1651. Misdemeanour at common law—Punish- 
able by Parliament.|—-LONGE’s CasE (1571), cited 
2 Doug. El. Cas. 402. 
Sa aan :—Refd. I. v. Pitt & Mead (1762), 3 Burr. 


1652. Punishable on information or in- 
dictment.|—To bribe persons, either by giving 
money or promises, to vote at elections of members 
of corpns., which are created for the sake of public 
govt., is an offence for which an information will 
lie (per CuR.).—R. v. PLYMPTON (1724), 2 Ld. 
Raym. 1377; 92 E. R. 397. 
Annotations :-—Refd. R. v. Vaughan (1769), 4 Burr. 2494. 

Mentd. Rt. v. Scofield (1784), Cald. Mag. Cas. 397; R. v. 

ede (1801), 2 East, 5; It. v. Ransford (1874), 31 

L. T. 488; R. v. Whitaker, [1914] 3 K. B. 1283. 

1653. —— }—On the deposition of two 
persons, to the offer of a bribe by deft. at an 
election, an information is conceded.—R. v. 
ISHERWOOD (1758), 2 Keny. 202; 96 E. R. 1155. 

1654, —— |—R. v. Pitt, No. 653, ante. 

1655. —— JI—R. v. Smitn & HOLtis 
(1776), 20 State Tr. 1226; sub nom. HInDOoN 
CASE, CALTHORPE & BECKFORD v. SMITH & 
SC 1 Doug. El. Cas. 171; 4 Doug. El. Cas. 

Ade 














1656. -——- —- —.]—Ex p. PooR Law Boarp 
(1857), 21 J. P. Jo. 248. 
1657. |—R. v. LANCASTER & WoR- 








RALL, No. 1650, ante. 

1658. What evidence sufficient—Before grand 
jury.|;—On an indictment for bribery the trial 
was, on the application of the prosecutor, post- 
poned to the next Assizes, on account of the 
absence of material evidence. 

It is not necessary that the case for the prose- 
cution should be completed previously to going 
before the grand jury; it is enough if a case of 
suspicion can be shown. To require all the evi- 
dence to be produced before the grand jury would, 
in many cases, put the prosecution to a very 
needless expense (POLLOCK, C.B.).—R. v. MoBBs 
(1860), 2 F. & F. 18. 


C. False Declurations. 

See, now, Parliamentary Voters Registration 
Act, 1843 (c. 18), 8. 81. 

1659. Taking false oath as freeholder.|—Upon 
an indictment for perjury in we ing the 
freeholders’ oath at an election of a knight of the 
shire, in the name of J., it appearing by competent 
evidence that the frecholders’ oath was adminis- 
tered to a person who polled on the second day 
of the election by the name of J. who swore to his 
freehold & place of abode, & that there was no 
such person, & that deft. voted on the second 
day & was no freeholder, &, sometime afterwards, 
boasted that he had done the trick, & was not 
paid enough for the job, & was afraid he should 
be pulled for his bad vote; & it not appearing 
that more than one false vote was given on the 
second day’s poll, or that deft. voted in his own 
name, or in any other than the name of J. :—Held: 
there was sufficient evidence for the jury to 
presume that deft. voted in the name of J., &, 


PART X. SECT. 1, SUB-SECT. 2.—B. 


1. Briber & Uribce indictable.) — 
The giver of a bribe as well as the 
receiver may be indicted for bribery. 
—Re NORTH VICTORIA ELECTION, 
CAMERON © MACLENNAN (1874), 
H. E. Cc. 584.—-CAN. 


1870, 


ent of 
v. HALE (1880), 
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consequently, to find him guilty of the charge as 
alleged in the indictment.—R. v. Prick (1805), 
8 East, 823; 2 Smith, K. B. 525; 102 E. R. 1310, 
Annotation :—Reld. R. v. Castro (1880), 5 Q. B. D. 490. 

1660. False answer to question as to qualifica- 
tion.|—A. was indicted under Representation Act, 
1832 (c. 45), for giving a false answer to the 
question whether he had the same qualification 
to vote as that for which he was registered. A. 
had occupied a house at the time of the regis- 
tration, for which he was on the register as a voter, 
but he had left it before the election, & the land- 
lord’s agent had, before the election, given the 
key of it to B., who had put horses into the stable 
& Gone into the cellar, but B.’s rent did not com- 
mence till after the election:—Held: in the 
absence of evidence of the determination of the 
tenancy of A., the indictment could not be sup- 
ported.—R. v. Harris (1835), 7 C. & P. 253, N. P. 

1661. Bona fide belief in truth of answer.]} 
—(1) A person who is registered as a voter for 
Members of Parliament for a county, as renting 
£50 a year & upwards, is not entitled to vote if 
between the registration & the election he gives 
up that property, even though he rents instead of 
it other property at a greater rent, & coming 
equally within the description contained in the 
register. To entitle him to vote the identity of 
the qualification must continue. A. rented a 
house & premises at Turnham Green at more 
than £50 a year, & for this he was registered as a 
voter for Middlesex, the register stating the 
qualification to be £50 per annum & upwards, at 
Turnham Green. Between the registration & 
the election A. gave up this house, & took, at 
a higher rent, another house, which was also 
situate at Turnham Green :—Held: he had no 
right to vote at the election. 

(2) If a person knew that at the time of polling 
he gave a false answer as to his having the same 
qualification as at the time of registration, it 
would be no defence to an indictment for that 
offence that he acted under the advice of an 
electioneering committee; but if, possessing 
property of equal value with that for which he 
was registered, he acted bond fide, & under an 
impression that he was entitled to vote, he ought 
to be acquitted.—R. v. DoDSWoRTH (1887), 8 
C. & P. 218; 2 Mood. & R. 72; 2 Jur. 131, N. P. 
grin at i—Generally, Mentd. R. v. Bowler (1842), Car. 

1662. ——— Specific qualification not read to 
voter.|—A voter having changed his residence 
since the last registration, cannot be indicted 
under Representation Act, 1832, for swearing that 
he has still the same qualification, if the sheriff’s 
deputy should omit, at the time the voter tenders 
his vote, to read over to him the specific qualifica- 
tion from the register.—R. v. Lucy (1842), Car. 
& M. 511, N. P. 

1663. ——.]—An indictment for wilfully making 
a false answer to the third question put to a party 
tendering his vote at an election of Members of 
Parliament, in adel een of Representation Act, 
1832, s. 58, had been removed certiorari into 
the Ct. of Queen’s Bench. At the trial several 
objections were taken, grounded on the omission 
of proper allegations in the indictment :—Held: 
being on the record, they should be left to the 
decision of the ct. above. 

In the register of voters of a botough, consisting 
of several ricts or divisions, the names of the 
voters Were arranged accordin The name 





gly. 
of deft. appeared in the division headed thus: 


ELECTIONS. 


** Penkhull, etc., No. —, Samuel Ellis. A house 
in Eldon Place,’’ Eldon Place being the only place 
of that name in the borough :—Held: the ques- 
tion, ‘‘ Have you the same qualification, etc., 
viz. a house in Eldon Place,’’ was a sufficient 
specification of the particulars of the qualification 
in the register.— RH. v. BOWLER, R. v. ELLIS (1842), 
Car. & M. 559, 564; 6 Jur. 287, N. P. 
Annotation :-—Relfd. R. v. Spalding (1842), Car. & M. 568. 

1664. -]—The son of a burgess, of the same 
name as his father, living in the house in respect 
of which the father has been qualitied, but the 
father having for some time been absent, & the 
son paying the rates, etc., is not indictable under 
Municipal Corporations Act, 1859 (c. 35), for 
untruly answering the questions put to voters 
upon his voting at a municipal election.—R. v. 
GOODMAN (1859), 1 F. & F. 502, N. P. 

False declaration as to election expenses.|— 
See Corrupt Practices Act, 1883, s. 33 (7). 





D. Ballot Papers and Bozes. 


See, now, Ballot Act, 1872 (c. 33), 8. 3. 

1665. Attestation of voting papers.]—Public 
Health Act, 1848 (c. 63), directs that the votes for 
the clection of members of local boards shall be 
given by means of voting papers & enacts by 
sect. 25 ‘‘ that if any voter cannot write, he shall 
affix his mark at the foot of a voting paper in the 
presence of a witness, who shall attest & write 
the name of the voter against the same, as well as 
the initials of such voter against the name of every 
candidate for whom the voter intends to vote.” 
Defts., who took an active part on behalf of some 
of the candidates, went to the houses of voters, 
who were marksmen, to assist in filling up the 
voting papers, & having obtained the express or 
implied consent of vote1s or members of their 
families, filled up the papers with the proper names 
& marks of the voters, & put their own names 
as attesting witnesses without obtaining the actual 
signatures or marks of the parties themselves :— 
Held: this did not constitute the offence of 
forgery at common law. 

Qu. : whether the irregularity amounted to an 
indictable misdemcanour.—R. v. HARTSHORN 
(1853), 6 Cox, C. C. 395, N. P. 

1666. Fabrication of voting paper—Proof that 
election pending.|—-On an information against D. 
for fabricating a voting paper at an election of 
guardians :—Held: it was not necessary to 
produce the original draft notice of election to 
prove that an election was pending, but proof that 
notices were printed & acted on was enough.— 
DAVIES v. STONE (1871), 36 J. P. 390. 

1667. Who is party aggrieved.|—At an 
election for a member of the local board at W., 
appit. & M. were the only candidates; M. was 
declared to be elected, he having obtained 04 & 
appit. 89. <Applt., without the consent of the 
A.-G., preferred an information under Public 
Health Act, 1875 (c. 55), sched. II., r. 69, against 
resps., charging them with fabricating in part the 
voting paper of D., a person entitled to three votes 
at the election; but the justices dismissed it on 
the ground that applit. was not a ‘ party 
aggrieved ” within sect. 253 of the above Act, 
&, therefore, that the consent of the A.-G. was 
requisite :—Held: the dismissal of the informa- 
tion was wrong, for applt. was a party aggrieved 
within the meaning of that statute.—VERDIN v. 
Wray (1877), 2 Q. B. D. 608; 46 L. J. M. C. 170; 
35 L. T. 942; 413. P. 484; 25 W. R. 274, D. OG. 

1668, ———.]—At an election of , W., 
of the voter’s wife, who informed 
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him that she had her husband’s authority to fill 
up the voting paper for a particular candidate, 
caused her to put her mark, & he put the initials 
of the voter opposite the candidate’s name & 
attested the paper, which the returning officer 
treated as the mark & vote of the voter himself :— 
Held: there was no evidence to justify the con- 
viction of W. for unlawfully fabricating a voting 
paper within Poor Law Amendment Act, 1851 
(c. 105), s. 3.— WICKHAM v. PHILLIPS (1883), 
47 J. P. 612, D. C. 

1669. Inspection of counterfoils & ballot papers 
—Power of court to order.|—R. v. BEARDSALL, 
No. 880, ante. 

1670. Interferences with ballot boxes—Attempted 
destruction of ballot papers.]—-Deft. was indicted 
under Ballot Act, 1872 (c. 33), s. 3 (6), for inter- 
fering with a ballot box then in use for the purposes 
of a Parliamentary election, & for attempting to 
destroy a packet of ballot papers then in use for 
the same purpose; &, further, under Offences 
against the Person Act, 1861 (c. 100), ss. 20, 47, 
for unlawfully & maliciously inflicting grievous 
bodily harm upon the presiding officers at a polling 
station :—Held: (1) a number of logse voting 
papers lying at the bottom of a ballot box at a 
time when the poll was still proceeding consti- 
tuted a packet of ballot papers within Ballot Act, 
1872 (c. 33), s. 3 (6), & interference with such 
ballot papers amounted to interference with the 
ballot box itself; (2) personal malice need not be 
proved to sustain a count for unlawfully & 
maliciously inflicting grievous bodily harm.— 
R. v. CHAPIN (1909), 74 J. P. 713 22 Cox, C. C. 10. 
eae ye —— ——.|—R. v. NEILAN (1909), Z'imes, 

ov. 25. 


E. Breach of Statutory Duties by Officials. 


1672. Absence on day of poll—Of officer forming 
part of elective assembly.)—The voluntary absence 
of a chief officer of a corpn. upon the charter day 
of election of his successor is not indictable upon 
11 Geo. 1, c. 4, s. 6, unless his presence as such 
chief officer be necessary by the constitution of the 
corpn. to constitute a legal corporate assembly 
for such purpose.—R. v. Corry (1804), 5 East, 
372 ; 1 Smith, K. B. 538; 102 BE. R. 1113. 

1673. ——.|—It is necessary that a pre- 
siding officer, who by the charter of a borough 
forms an integral part of an elective assembly, 
should be present up to the time when the election 
is completed, & the election cannot be proceeded 
in during his absence, although he should 
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1669 i. Inspection of counterfoils 
ballot pupers—FPower of court to order. }— 
A prosecution having been instituted 
opens the presiding officer at a polling 
station, the ct. made an order MEEHAN (1902) 

returning officer at the election O. L. R. 587: 
to produce & show fo the golr. for the gan’ , 
Crown rejected ballot papers, counted : 


with. }~—Voting 


valid or not.—R. 
N. S. W. Ss. Cc. R. 55.—AUS. 


—_—— eee e of magistrate to deal 
nm 


at a municipal election by gencral 
vote is an indictable offence.—R. v. 

, 220 iL. T. 1793; 3 CAN 
1 O. W. R. 136, 248.— ° 
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improperly absent himself.—R. v. WILLIAMS 
(1813),2 M. & 8.141; 105 EB. R. 335. 
malt hy acai :—Montd. R.v. Salway (1829), 4 Man. & Ry. K. B. 


1674. Misconduct by magistrates — Wrongful 
disfranchisement.]-—— The ct. will not grant 
an information against the magistrates of a 
borough for having disfranchised persons entitled 
to their freedom, although sworn to have been 
done to serve election purposes, if defts. deny 
that motive, & swear that they thought there was 
a legal ground for the disfranchisement, & the 
ground on which the disfranchisement went has 
not been decided.—R. v. DAVIE (1781), 2 Doug. 
K. B. 588; 99 BE. R. 371. 

1675. By alteration of rate-book.|— 
Sentence of four calendar months’ imprisonment 
on a senior alderman & auditor of a borough, 
under a conviction for altering rate-books for 
party purposes.—R. v. Oox & CAISTER (1837), 
1 J.P. 347; 1 Jur. 52. 

1676. Refusal to revise burgess list.|— 
On a motion for a criminal information against 
the mayor & town clerk of a borough for improperly 
& corruptly refusing to revise the burgess lists, 
& also for refusing to hear arguments in support 
of the validity of the burgess lists which had been 
objected to as invalid; it appeared that the 
decision of the mayor was, that which in the 
opinion of that ct. was the only one which he could 
rightly come to :—Held: although he might have 
been indiscreet in not more fully hearing the 
arguments in support of the burgess lists, still, 
as in the opinion of that ct., his decision was right, 
&, therefore, no one was injured by it, that ct. 
would not interfere by granting a criminal informa- 
tion against him.—#2 p. CARTER v. HARWICH 
(Mayor & Town CLERK) (1851), 16 J. P. 23. 

1677. Misconduct by returning officer—Can- 
vassing for candidate.)|—R. v. CHAPMAN (1837) 
1J. P. 166. 

1678. ——— Receiving votes after close of poll.]— 
i LyMe Reais (MAYOR) (1859), 23 J. P. Jo. 
404. 

1679. Misconduct by overseer—Offences under 
Parliamentary Voters Registration Act, 1843 
(c. 18), s. 51.|—An offence by an overseer within 
sect. 51 of the above Act is not an indictable mis- 
demeanour.—R. v. Harn, [1891] 1 Q. B. 747; 
oe J.M. C. 124; 64 L. T. 391; 17 Cox, C. C, 
278. 

Annotations :—Consd. I. v. Kakelo, [1923] 2 K. B. 793. 

Refd. Saunders v. Holborn District Board of Works, 


[1895]1 Q. B. 64. Mentd. Boynton v. Ancholme Drainage 
& Navigation Comrs., [1921] 2 K. B. 213. 


©. Carr (1870), 9 having voted, although they had 
refused to take the oath prescribed 
uy law :—Held: it was she an oe 
: a & creature o e 
ore than one ward statute, which also prescribed the 
enalty & the mode of enforcing it.— 
. vw. BENNETT (1871), 21 C. P. 236.-—~- 
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& the marked copy of the pone Pi used 
at the polling station. The ct. also 
gave leave to issue a subpena 
tecum, directed to the returning officer 


to produce the documents at the trial 


Refus 


officer 


0. Misconduct by returning officer 
_— al to administer oath.}—An 
indictment charged a deputy returning 
with refusing, on 
of the agent of one of the candidates, 
to administer the oath to certain partics 


as deputy returning officer at one of the 
polling booths dur the whole of the 
day of the election. He was convicted 
for fraudulently putting into the ballot 
box @ number of ballots that he was 


e requisition 


or any adjournment thereof—R. v. tendering themselves voters. On not authorised to put in, & a case was 
QUINLAN, (1908) 2 I. BR. 155; 42 demurrer :—Held: the indictment was yegerved for the opinion of the ct., as 
lL. L. T. 300.—IR. bad for omitting the name of the nt. to whether the accused could properly 


m. Illegal voting—Validity of vote 
immaterial.|}—For the purposes of a 
© e of double vote at an election, 
vated hor ho ee gona Shean 

en. ) ot 
paper whether his vote so given be 





p. 
Sused 
with en 


—R. wv. BENNETL (1871), 21 C. P. 2° i 
CAN. 


Recording voters who re- 
to take oath.}—In an indictment 
a rend ead fete aed officer was charged 
ing & recording 
books the names of sevoral persons as 


be convicted of such offence :—Held: 
the accused, having acted in the office 
& having been the deputy returning 
officer de fare on Lis or pe Aisi pe npc 
was preo con oO e offen 
oo pa HomMan (1894), 10 


in the poll o —_ v. 
an Man. L. R. 272%.— CAN. 
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SuB-sEct. 3.—OFFENCES SUMMARILY TRIABLE. 


1680. Jurisdiction of magistrates—Neglect to 
deliver voting tee chairman of a local 
board of health was charged under 11 & 12 Vict., 
c. 63, s. 28, with neglecting to deliver the voting 
papers to the local board, & L. was the prosecutor, 
who, though a member of the board, had not been 
a candidate at the election ; & the persons returned 
at such election were properly elected. L. had 
not obtained the consent of the A.-G. or local 
board to prosecute :—Held: as L. was not a 
ae grieved, the justices had no jurisdiction.— 

. v. BLANSHARD (1866), 30 J. P. 280. 

1681. --——-_ Intimidation of voters.)—R. v. 
WILTSHIRE JJ. (1869), 33 J. P. Jo. 67. 

1682. ——- Removing notice of holding of re-~ 
vising barristers court.|—SimMons v. ATKINSON 
(1892), 8 T. L. R. 318, D. CO. 

1688. —— False statements as to character of 
candidate.}—R.v. ASHTON-UNDER-LYNE JJ. (1906), 
70 J. P. Jo. 125, D. C. 

Summary jurisdiction of High Court.|— See 
Corrupt Practices Act, 1883, s. 34 (2). 

Offences by overseers.}— Sce Parliamentary 
va Registration Act, 1843 (c. 18), ss. 51, 52, 


Iilegal practices at Parliamentary election.|— 
See Corrupt Practices Act, 1883, ss. 10, 21. 

Iliegal practices at municipal elections.|/— See 
Municipal Corrupt Practices Act, 1884, ss. 7, 17. 

Infringement of secrecy of ballot.|— See Bal- 
lot Act, 1872 (c. 33), s. 4. 

Misconduct in polling station.]|—See Ballot Act, 
1872 (c. 33), s. 9. 

Offences in connection with ballot in City of 
London.|—See City of London Ballot Act, 1887 
(c. xiii), s. 8. 

Local Government Elections.]— See Local 
Government Act, 1894 (c. 73), s. 46 (8). 


SUB-SECT. 4.—CRIMINAL JURISDICTION OF THE 
ELECTION COURT. 

See, now, Corrupt Practices Act, 1883, s. 43. 

1684. Order for prosecution—Power to make 
order— Without rehearing evidence.|—-By Muni- 
cipal Corrupt Practices Act, 1884, s. 28, power is 
given to the director of public prosecutions to 
attend at the trial of municipal election petitions 
& to prosecute for corrupt or illegal practices 
offenders to whom a certificate of indemnity has 
been refused, & by sect. 28 (5), ‘‘ where a person is 
so prosecuted for any such offence, & . . . he does 
not appear... the ct., if of opinion that the 


PART X. SECT. 2, SUB-SECT. 1. 


r. Against returning officer—Refusal 
of votes tendered by qualified ibetoal 


refusal.}—In an 


Meaning of “wilful” 8. 
action against a 
deputy returning officer to recover a 
penalty under Ontario Election Act, 
8. 186, for an alleged wilful refusal to 
allow pltf. to vote :—Held: the word 


ELECTIONS. 


evidence is sufficient to put the said person upon 
his trial for the offence, shall order such person 
to be prosecuted’’:—Held: ‘‘the evidence ”’ 
which was to satisfy the ct. before it made the 
order meant the evidence given during the trial 
of the petition, &, therefore, a comr. for the 
trial of municipal election petitions acted within 
his jurisdiction in ordering the prosecution of a 

erson to whom he had refused a certificate of 
indemnity, & who did not appear, without re- 
hearing the evidence affecting him, & also acted 
within his jurisdiction in issuing & summons 
under sect. 28 (6) for his attendance before a ct. 
of summary jurisdiction for the puree: of being 
formally committed for trial—R. v. SHELLARD 
(1889), 23 Q. B. D. 273; 58 I. J. M. C. 142; 
61 L. T. 120; 53 J. P. 821; 5 T. L. BR. 519; 
sub nom. Re HEREFORD MUNICIPAL CASE, R. v. 
SHELLARD, 37 W. R. 706. 

1685. Power of court to determine place of 
trial.|—The comr. for the trial of municipal 
election petitions ordered certain persons, prose- 
cuted before him for a corrupt practice committed 
at a municipal election in Nottingham, to be 
prosecuted on indictment for the offence at the 
ensuing assizes at Derby :—Held: (1) the comr. 
had jurisdiction to order the trial at Derby; 
(2) his order was sufficient without describing the 
corrupt practice ; (3) the Derbyshire grand jury 
could find, & the judge of assize had jurisdiction 
to try, the indictment; (4) ‘‘ Derbyshire to wit ”’ 
in the margin of the indictment was sufficient, 
although the body of it disclosed offences in Not- 
tingham only ; (5) the words ‘‘ a corrupt practice ”’ 
in the comr.’s order were reasonably interpreted 
‘‘some corrupt practice,’’ & the prosecution were 
not precluded from preferring a number of charges 
of bribery in the indictment.—R. v. RILEY, R. v. 
CAMPION (1890), 59 L. J. M. C. 122; 63 L. T. 119; 
55 J. P. 21; 17 Cox, C. C. 120, C. C. R. 





Sect. 2.—PENAL ACTIONS AND INJUNCTIONS. 
SuB-SECT. 1.—PENAL ACTIONS. 


See Ballot Act, 1872 (c. 33), s. 11. 

1686. For false  return.| —- OULLIFORD v. 
BLANDFORD (1692), Carth. 232; Comb. 194; 
4 Mod. Rep. 129; 12 Mod. Rep. 26; Holt, K. B. 
522; 90 EH. R. 739; sub nom. CALLIFORD v. 


BLAWFORD, 1 Show. 353. 

Annotations :—Refd. Norris v. Mawditt (1695), 5 Mod. Rep. 
311. Mentd. Chance v. Adams i008); 1 Ld. Raym. 77; 
Brown v. Babbington (1703), 2 Ld. Raym. 880; Karver 
v. James (1741), Willes, 255; Hardyman v. Whitaker 

1748), 2 East, 573, n.; Johnson v. Smith (1760), 2 Burr. 
50; Foster v. Bonnor (1776), 2 core. 454; Fifo v. 
Bousfield (1844), 6 Q. B. 100; Dyer v. Best (1866), L. R. 
1 Exch. 152; Lewis v. Davis AEE 39 J.P. 148; Robin- 
son v. Currey (1881), 7 Q. B. D. 465. 


167, against a deputy returning 
officer to recover the penalty for a 
contravention of the Act. There was 
no allegation that pltf. lost his election 
or any votes, or suffered any personal 
grievance by the acts complained of. 


necessary oaths to entitle them to << wiital” in the sect. means “per- On demurrer to tho statement of claim : 
vote. bares ey pecans ing eens verse’ or “ malicious *: & although -——Held: (1) pltf. was not, by reason 
-ealpeti a not produce his title deeds, Pitf. was deprived of his vote, by only of his being a candidate, a” person 
oe Pp . the refusal of deft. to allow him to eved *’ within s. 167, & he was 


& of the others because they had no 
houses on their lands. Four of those 
rejected ce te ee the oath 
prescribed, esc e property on 
which they claimed to vote. In an 
action for penalties for ref the 
votes :——Held: having refused the 
tendered votes of those who had 
sufficiently shown their right to vote, 
he had re perform an obligation 
or formality & was Hable to penalties, 
ob CANS v. APJOHN (1884), 5 O. R. 


own 





deposit a “straight ’’ ballot, & there 
was thereby a contravention of the 
Act, yet, as deft. honestly believed pltf. 
was not qualified, & belleved in his 
power to withhold the ballot, 
the action failed.—JOHNSON v. 
(1895), 26 O. R. 550.—CAN. 


t. Breach of duty 
affecting election.}—Pitf. wasa candi- 
date for the office of reeve, but was not 
elected. He brought this action under 
Consolidated Municipal Act, 


not entitled to recover ; (2) an action 
for the penalty under that sect. lay 
only for a breach of as. 118-166 of 
the Act.—ATKINS v. PTOLEMY (1884), 
5 O. R. 366.—~CAN. 

ALLEN a. - Whether entitled to notice 
of action.}—~WALTON v. APJOHN (1884), 
6 O. R. 65.~—CAN. 

b. Against briber — Wiiful 
in prosecution.}—An order was made 
an action for penalties 
for wilful delay in prosecution, without 





not 
delay 


1883, 
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1687. ———.]—-An action for a false return of a 
Member of Parliament on 7 & 8 Will. 8, c. 25, for 
double damages is remedial, though founded on a 
law that is penal, so within the Statutes of J eofails. 
—WYNNE v. MIDDLETON (1746), 1 Wils. 125; 
95 BE. R. 5380; sub nom. MYDDELTON v. WxNN, 
Willes, 597, Ex. Oh. 


notations +—Mentd. Atcheson ». Everitt 1170) 1 Cowp. 
ATR 382: Stockdale v. Hansard (1839), 9 ee a 


1688. Against returning offieer-—Neglect of duty.] 
—An action of debt lies against a returning officer 
at an election, for £500 penalty, under 7 & 8 Will. 
3, c. 25, 8. 6, for not delivering a copy of the poll 
to a candidate, on being required.—SMITH v. 
PHELIPPS (1718), 1 Bro. Parl. Cas. 69; 1 EH. R. 
422, H. L.; affy. 8. O. sub nom. PHILIPS v. SMITH, 


1] Com. 279, Ex. Ch. 


Annotations :—Refd. Myddelton v. Wyan (1746), sth 








697. Mentd. Merrick v. Osselsto Hundre 

Andr. 115; R. ». ae (1784), 1 Saund. : 

Jackson v. » 3 Q. B. 48; daandeea Wisk 

{1892] 2 Q. B. 321. 

1689. ——.]—PICKERING v. JAMES, No. 
$59, ante. 

1690. Acceptance of gratuity.|—Morris 


', LANGLEY (1874), 38 J. P. Jo. 725. 

** 4691. —— For voting at election.|—BRITTAIN 
v. WHITEHORN (1900), 7'tmes, Mar. 30. 

1692. Against overseers—Inserting names of 
persons not entitled to votes.|—In an action against 
an overseer for a penalty under Representation 
Act, 1832. s. 76, for wilfully inserting in the list 
of voters the names of persons not entitled to 
vote, it is not essential that deft. should have 
acted from any corrupt motive, it is sufficient if 
he has acted y: 

It is the duty of the overseer to make out the 
list, & he may ask such questions as he pleases 
of the collectors of assessed taxes, to enable him 
to do so; but if his notice is distinctly drawn to 
particular names, he has the opportunity of 


costs, for the reason that a pe facie 
case of bribery was established against 
doft., which he had not attempted to 
contradict.—MILES v. ROE (1884), 10 
P,. R. 218.—CAN. 
Whether 
necessary.}+—An action will not is 
under Ontario Election Act, R. S. 
1897, 8. 195, for the pecuniary soalty in 
ror the offence of bribery prescribed by 
159 (2) as amended by 63 Vict. c. é, 
. 21, until after conviction. Deft. 
was found guilty of bribery, on the 
evidence, & the claim for a penalty 
her: dismissed without costs.—CaREY 
SMITH anes 23 CL. T. 943 5 


be bribed. Pitf. 


C. revious conviction 





ass 
tween 


rendered 


deft. was the uncorroborated testimony 
of pitf., who was the oe: ronan to 


entered into such 
deft. as would have su 
to an action for a penalty. 
been objected that deft. could not be 
convicted upon the above cvidence, 
the absence of corroboration 
inasmuch as pitf. was to be regarded. 
in the light of an accomplice :—Held : 


upon the uncorroborated testimony of 
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correcting his list at ye oa & he is bound to do 
so (LORD DENMAN, O.J.).—TarRR v. M‘GAHEY 
(1836), 7 CO. & P. 380, N. P. 

1693. Omission to sign voters’ list.) —The 
mere omission by an overseer to s eo the burgess 
list under 5 & 6 Will. 4, c. 76, s. is an offence 
which subjects him to a penalty. —KING v. BURRELL 
(1840), 12 Ad. & El. 460; 4 Per. & Dav. 207; 
4 Jur. 1109; 113 E. R. "886 ; sub nom. R. v. 
BURRELL, OL. J. Q. B. 337; 4 J.P. 556 3 previous 
‘proceedings, sub nom. KING v. BURRELL (1839), 





yon laitons © nsd. R. v. Li hfield 

nno wv. Lic % Mayor 41), 1 B. 

453; King v. Share (1842), 3 tayo Gait Fouls v. 
Taylor (1851), 21. M. & P. 615: centr v. , Gant (1852), 


1694. ——.]—The parish of M., in the 
borough of K., was divided into nine ’ districts 
called wards, for & from each of which, under & 
local Act, an overseer was appointed ; & the nine 
were, by’ the Act, made overseers of the parish. 
Nine lists, each containing the names of the 
burgesses of one only of the wards, were delivered 
in severally by the particular overseers appointed 
for & from the respective wards, under 5 & 6 
Will. 4, c. 76,8.15. Eight of the lists were signed, 
each by the overseer of the particular ward; no 
overseer signed the list of any but his own ward ; 
the ninth list was not signed at all :—Held: each 
of the overseers of the eight wards, as well as the 
overseer of the ninth, was liable, in a separate 
action, to the penalty under sect. 48 of the Act.— 
KING v. SHARE (1842), 3 Q. B. 31; 3 Gal. & Dav. 
453; 11L. J. Q. B. 163; 6J.P. 296 ; 6 Jur. 730 ; 
114 E. R. 419. 


Annotations :—Refd. Jeffreys v. Higgins (1853), 1c. L. R. 
351; Hunt v. Hibbs (1860), 5 H. & N. 123. 


1695. -———.]—The penalties on overseers 
under 5 & 6 Will. 4, c. 76, ss. 15, 18, are alternative 
& not cumulative. Where, therefore, an overseer 











the sub-division in which he had 
formerly resided & received from the 
returning officer a certificate entitling 
him to vote at the place where he was 
to be stationed. e acted as oder 
phere took the oath of secre 
voted there. No other oath than tat 
of secrecy was administered or tendered 
or discussed. He was not awaro that 
a non-resident could not vote :—Held : 


mitted 
negotiation "wi with 
jected himse 

It bavtie 


deft. was not liable to the penalty 

an analogy to exist | im posed by Ontario Election Act, 

al cases & penal actions, | RK. PS. oO. 1807 oc. 9, 8. 168, for voting 

there was no inflexible rule 6 of law which | knowing that he had no right to wore 
illegal a conviction obtained | but was liable to the penalty Amposed 


by s. 9 (5) of the Act, for not ha 


rae Ge ° —OAN, | @n accomplice; (2) no such () taken the oath of q cation pig es 
6 ne pale ene es 8 oan, existed botwoen Cc al cases wf es be PS paper by agents v der 
2 ve. one R. 75 —OAN. : ’ | rightly subnitted to the jury, upon 23 ¥ Tis T. 93; 5 0. L. R. 203; 2 
; sg of particulars.} the sole ovidence of pltf.—M‘Crory v. | O. W. R. 13.—GAN 

—Pitt, 5 sought to recover a penalty oo (1860), 10 1. O. L. R. 514.— k. Apainst enumerator-—W ronafully 

from deft. in respect of an offence ing off name Abeer voters’ let.) 
Nova Sootia Elections Act, g. Against clerk dof municipality— | —An onumerator ap inted to make 

the ground all & promise by Breach of duty under Voters’ Lists Act, up & list of the voters i san officer of 

deft. of valuable consideration to a | 1889-——-Whether officer.)}—A clerk of a | ‘‘clerk” wi 

male person entitled to vote at an to tho perl is not an officer in respect | Dominion Fleotions wey B. 2 9, & 

election in order to induce such person fee ereae in that capacity | is liable for oie enalty there provided 

Le PL at such election, etc. of the Ontario | for a wilful act in violation o ee ges 


a demand by deft. for 
pactiguiane OE the name, residence, & 


cribed by 
Voters’ dts ‘Act. 1889, & is not entitled 
in an action for the penal 


if he without good reason 


ties imposed rson’s name from the voters’ fist 


occupation @ perso rred for default in that ye pro- ene te depriv. that person of his 
the blaoe keie tho emaioe wen Some cae of the above revised statute.— vote. othe ba on by the 
mit & eet of the making of | MOVITTIZE 1v. O'BRIEN (1896), 27 evauerive that the person 8 name was 
the promise & th 6 siving of the valuable | O. R. 710.—CAN. Pag og voters’ list & that he had struck 
eae paar oa aieed canes h. Against ling a Voting t off, is sufficient to prove such fact 
particulars c ef wt sglthosd Aveta quat oath.] | Without the list being produced.—- 
pro oainn le sonaitcetion te —Deft. obtained registration as & CasTLE v. HAYES, [1919] 2 W. W. R. 
one or other uF ermine persons eae > | aity voter, not knowing that his name 800; AY .L. R. 393; 12 Sask. L. R. 
inaumicien c given were | was still on the voters’ list for the 308.—CAN. 
—PA igi t po %. COVERT | township in which he had formerly 1. By informer — Whether previous 
(1907), ans —OAN. resided. Afterw to 80 c conviction necessary. -] ma The _wrords 
testimon as nt at the poll for one of the | “‘ every person convic ”* eto., 
of briber—Sole = = action | can dates for tito electoral district | 32 Vict. oc. 21, 8. 60, do not be who 
a & penalty for o be to | in in which the Pp was situated, been convicted in s 
a voter, the only evidence ee at a polling place other than that for | proceeding, but that the. offence may 
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of a “pariah within a borough omits to make out 
the burgess list, he is only liable to the penalty 
imposed by that Act in respect of such omission, 

not thereby also subject himself to a further 
penalty for not showing the same list to any 
person demanding to see it.—GREGORY v. FELL 
(1842),6 J. P. 299; 6 Jur. 422. 

, J—Any overseer who neglects 
or refuses to make out, sign & deliver the “‘ Burgess 
oe > to the town clerk on or before Sept. 1, in 

every year, as required by eae era Corporation 
Acts, 1835 (c. 76), 8. 15; 1857 (c. 50), 8. 7, 1s liable, 
to the nalty imposed by sect. 48 of the former 
Act, although he has made out, signed & delivered 
such list on or before Sept. 5, the provision as to 
the time being imperative & not directory only.— 
Hunt v. Hiess (1860),5 H. & N. 123; 291. J. Ex. 
222; 141. T. 379; 24 J. P. 118; 6 Jur. N.S. 
78 ; "8 W. R. 238 ; 157 EB. R. 1126. 
Annotation : —Refd. R. v. Ingall (1876), 2 Q. B. D. 199. 

1697. Against alderman—Refusal to conduct or 
declare election. |—5 & 6 Will. 4, c. 76, s. 48, which 
imposes a penalty on aldermen for refusing. or 
neglecting to conduct or declare the election of 
town councillors, only applies to cases of refusing 
or neglecting to conduct or declare such election 
at all, & not to irregularitics in the conduct or 
declaration of such elections.—JEFFREYS v. H1a- 
GINS (1853), 1 C. L. R. 351; 21 L. T. O. S. 73; 
17 J. P. 695; 1 W. R. 304. 

1698 Leave to compromise.|—FOALE v. LISLE, 
BROOKING v. LISLE (1854), 18 J. P. Jo. 134. 





SUB-SECT. 2.—INJUNCTIONS. 
See Corrupt & Illegal Practices Prevention Act, 
1895 (c. 40), 8.3; &, generally, INJUNCTION. 
1699. To restrain from declaring office vold.|— 


be proved, & the person “ convicted,”’ 
in an action for oe —WILDE 2. 


give security for costs, when it is 
sworn, & not contradicted, that pltf. is 


ELECTIONS. 


Pitf., an alderman of a borough, made a cgm 
tion with his creditors, but executed no com 
deed; nor were any composition p 
taken under Debtors Act, 1869 (c. 62), 
however, executed a bill ‘of sale, duly serie: 
to a person not a creditor, to secure a sum of 
money advanced by him to meet the amount of 
the composition. A meeting of the corpn. of the 
borough having been summoned by notice for 
the purpose of declaring the office held by pitt. 
void under 5 & 6 Will. 4, c. 76, s. 52, & Debtors 
Act, 1869 (c. 62), s. 21, & electing & successor :— 
Held: an injunction would be granted, at the 
instance of pltf., restraining the corpn. from 
Peewee under their notice, on the ground that, 

ving regard to the express words of the above 
sect., plt® had not become disqualified from 
holding office; that, under Jud. Act, 1873 (c. 66), 
s. 25 (8), the ct. had jurisdiction to grant the 
injunction; & that, having regard to sect. 34 of 
the same Act, the action, which claimed the 
injunction only, had been properly brought in 
the Ch. Div.—ASLATT v. SOUTHAMPTON CORPN. 
(1880), 16 Ch. D. 143; 50 L. J. Ch. 31; 48 
L. T. 464; 45 J.P. 111, 29 W. R. 117. 
Annotations :—Apld. Richardson v. Methley School Board, 

11883) : °3 Ch. 510. Refd. Donahoo v. L. G. Board (1882), 

300. Monta. North London Ry. v. G. x. eo 

(1883), FI Q. B. D. 30; London & Blackwall Ry. 


tee) of Ch. De 354 ; Holland v. Dickson Cisie), 37 
; Harris v. Beauchamp, [1894] 1 Q. 
1700. 


J—Pitf., who was a member of a 
school board, owing to ill health, as he alleged, had 
not attended any meetings of the board for six 
months except on May 29, when he was present 
during some of the time occupied by the meeting 
of the board though he sat in the part of the room 
assigned to the general public, & was entered in 
the minutes of the board to have ‘“ remained 
neutral’’ on certain questions discussed. The 
minutes were altered at the next meeting of the 
board by striking out the record of his attendance, 
& a resolution was passed under Elementary 


rena 





before appl ying for leave to amend, 
must, notwithstanding the indorsement 


Bowen (1876), 37 U. C. R. 504; 3 beth r & that he has been put forward of the writ, be taken to have con- 

Ont. Dig. 4994 4 CAN. Parties for an ulterior purpose, clusively elected to pursue his common 
m. —— An infant.}—An infant, be that deft. has a eoow & substantia tial law ore a ROBE v. CEODEN sate 

suing by his next friend, cannot main- defence on tho merits.—M‘LESTER v. 22 C pnd ; 30. . 383; 1 

tain an action for a penalty under eorex sree), 101.C.L. R. 358; 12 “ W. R. 170.—CAN. 

Election Act. A person who sues for Ir. Jur. 94.—IR, Limttion of time for—Under 


. penalty given by Election Act i 
common informer..—~GARRETT 
Ropers (1885), 10 ra R. 650 CAN. 

Ctuil action.}—The juris- 
diction of of the Provincial legislatures 
over property & civil rights co not 

lude the Parliament of 
m gi to an informer tho righ Tight 
to recover, by a civil action 


.e 





a | 
personal action, brought to recover peri prescribed 
ties, the ct. will not order plitf, ti 
give security for costa, ueley upon 
the ground that he is 
HAMILL v. ae (1862) i2 
467; 13 Ir. Jur. 340.—IR. 


s. Joined in writ with claim for 


Municipal Elections Act, 1897.)—The 
MY Munici al Elec- 
ons Act, 1897, s » for pro- 
ceedings by way of election petition 
or quo warranto does not a 
qui tam action brought under Municipal 
Clauses Act, 1897 (c. 144}, 5s, 20,— 
FALCONER . LANGLEY (1899), 6 
B. — R. 444.—CAN. 


— In & 





per.— 
"CL. Ra 


imposed as & nt “for ribe damages—-P. nes confined to damage —— Under Ontario § Electi 
erat clection Giake renee v. BELL 1885), claim—Right to r discovery Act, 1897. vane limitation of one year 
11 A. R. 326; 3 Cart. 297.—C _ -}—The writ, of summons was for b action prescribed | t b 
o.—— -———.}—~An action to penalties & for datiagee toe wrongtully . nta rio, Hlestion sar rb a niet a ? 
recover ® penalty for bribery at an . Dna ee setiond 
ibe pitf. of his vote. The state- 
election is cl & cael A not & ment of claim did not assert any claim eae spate altios ua dor that mons 2 fot corrupt 


criminal ribopeadinis & be 
stituted im the county ct. Te is, how- 
ever, & fatal objection where the writ 
is or, one & made 
another.—MORRISON ». 


returnable 
Srawanr (1889). a2 N. 8. R.1.—CAN, QDtained the 


to penalties, but was confined to the 
common law cause 
statement of defence denied ved allegae 
tions of the statement of Pitf. 


usual disco 
deft., ee oe After such 


The practices — ALTON (PRov.), 2 K. 
PART X. SECT. 2, SUB-SECT. 2. 


b. To it bi with cond 
ra eg dT hag to ae 


of action. 


from 


erie or costs—When discovery, & ten the action was municipal elec- 
oreered. }—In an eotion for toch ready Tor trial, { applied for sears tion. }—-The High Ct. cannot, in an 
pitf. made an apg in repay at to amend the a seated t ot claim action by ry ratepayer for an injunction, 
affidavite made on ad a or a de, interfere with the conduct of an inquiry 
who sought to obtain "an order for mentioned in the indorsemett of the bY @.county ot. judge into a municipal 
recurity for costs, to the effect that he = writ, :— Held: . in an action for ection in to the admission or 
was & n in solvent circumstances : penalties ight have successfully rejection of evidence, the examination 
—H no case can be made for an pesisted an attempt to compel him to Of ballot papers, compelling witnesses 
order tor security for conte when ne submit to an hi nfor discovery, to answer Pane e 
is perfectly solvent.—KILMARTIN v. & pltt., having roceeding a Pgs v. TORONTO ( 1904), 24 


—_—_— preaaurleg 2 9 
pemonal action ught to recover 
penalties the ct. voill’ ontes pitf. to 


discovery which hc could not have had 
in an action for penalties, & having 
allowed more than a year to elapse 
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Education Act, 1870 (c. 75), Sched. 11, Part I., 
r. 14, declaring him to be a member in default, 
& also a further resolution for holding a special 
meeting to elect a new member in his place. 
Pitf. applied for an injunction to restrain the 
school board from holding a meeting for the 
election of a new member of the board in his 
place :—Held: notwithstanding there might be 
a legal remedy by quo warranio, the ct. had juris- 


ident: made concerning a candidate 
during the pendency of a Parliamentary 
election contest is a statement in rela- 


ELECTIVE 
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diction to grant an injunction, & the action of 
the board had been illegal, & they should be 
restrained:from holding a meeting for the election 
of a new member in pltf.’s place.—RIcHARDSON 
v. METHLEY Scuoon Boarp, [1893] 3 Ch. 510; 
62 L. J. Oh. 943; 69 L. T. 808; 42 W. R. 27; 
9T. L. R. 603; 37 Sol. Jo. 670; 3 R. 701. 


Annotation :—Mentd. Turnbull v. West Ridi 
Club, Leeds (1894), 70 L. T. 92. ng Athletic 


tion to the personal character & con- {| &, as such, will be restrain . 
duct of the candidate within Corrupt | ton<-Re Kwrrim (908) 
& Illegal Practices Act, 1895, s. 1, 


june T 924 -—-TR (1906), 40 
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Part |—Powers of Board of Trade and Electricity Com- 
missioners, 


Sect. 1—BOARD OF TRADE. 


Approval of schemes, plans, etc., of under- 
takers.|—See Electric Lighting (Clauses) Act, 
1899 (c. 19), Sched., s. 73; Electricity (Supply) 
Act, 1919 (c. 100), s. 7. 

Annual report.|—See Electric Lighting Act, 
1882 (c. 56), s. 29. 

Power of consent—Terms on which granted.|— 
See Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., s. 73 (1); Electricity (Supply) Act, 1919 
(c. 100), s. 35 (1). 

_ Costs & expenses of Board.]— See Electric Light- 
ing (Clauses) Act, 1899 (c. 19), Sched., s. 73 (2); 
Board of Trade Arbitration Act, 1874 (c. 40), s. 3, 
= seeued by Electric Lighting Act, 1882 (c. 56), 


Power to construct interim works.] — See 
Electricity (Supply) Act, 1919 (c. 100), 8. 18. 
Confirmation of special order—Made under 
Electricity (Supply) Act, 1919 (c. 100).] — See 
Electricity (Supply) Act, 1919 (c. 100), s. 35. 
_ Power to make inquiries.|—See Electric Light- 
xercise of powers through electricity com- 


missioners.|—Sce Electricity (Supply) Act, 1919 
(c. 100), s. 2. 

——.]— See, further, Sect. 2, post. 

Power to remedy defects—iIn undertakers 
system or works.|——See Electric Lighting (Olauses) 
Act, 1899 (c. 19), Sched., s. 69 ; Electricity (Supply) 
Act, 1919 (c. 100), s. 39. 

Power to release gas undertakers from obliga- 
gy Electric Lighting Act, 1882 (c. 56), 
s. 29. 


Power to make rules.]—Sce Electricity (Supply) 
Act, 1919 (c. 100), s. 34. 

Proof of orders of Board—Certificate of President.] 
— See Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., s. 72. 

Transfer of powers to Ministry of Transport.|— 
See Electricity (Supply) Act, 1919 (c. 100), s. 39. 

Grant of provisional order.]|— See Sect. 3, post. 


Secr. 2.—ELECTRICITY COMMISSIONERS. 


1. General rule— Powers exercisable judicially 
—Not ministerially—Prohibition.]—The Electricity 
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Sect. 2.—Electricity commissioners. 
II, Sects.1,2 & 3.] 


OComrs. constituted an electricity district & 
formulated a scheme providing for the incorpora- 
tion of a joint electricity authority which purported 
to be representative of the authorised undertakers, 
both local authorities & electricity cos., in the dis- 
trict so constituted. The scheme provided that 
the joint authority should at its first meeting 
appoint two committees, viz. a local authority 
committee & a co. committee, & assigned to each 
of these committees definite & separate portions 
of the electricity district, & delegated separate 
powers & duties to each committee in respect of 
the portion assigned. The comrs. begaa to hold 
a local inquiry with a view to making an order 
embodying the scheme. Certain cos. affected 
by the scheme applied for writs of prohibition & 
certiorari on the ground that the scheme was 
ulira vires in so far as it compelled the joint 
authority to appoint the two committees & 
delegate to them powers & duties of the joint 
authority :—Held: the scheme was wlira vires, 
& a writ of prohibition should issue prohibiting the 
comrs. from proceeding with the further considera- 
tion of the scheme, notwithstanding that an order 
embodying the scheme could not come into opera- 
tion until confirmed by the Minister of Transport 
& approved by resolutions of the Houses of Parlia- 
ment.—R. v. ELEcTRicrry Comrs., Hz p. LONDON 
ELECTRICITY JOINT COMMITTEE Co. (1920), Ltn., 
[1924] 1 K. B.171; 93L.J.K.B.390; 130 L. T. 
164; 88 J. P. 13; 39 T. L. R. 715; 68 Sol. Jo. 
188; 21 L. G. R. 719, C. A. 


Annotation :—Mentd. Prager v. Blatspicl, Stamp & Heacock, 
(1924] 1 K. B. 566. sia ” 5 


2. Refusal to approve agreement — For mu- 
tual assistance between undertakers—Electricity 
(Supply) Act, 1919 (c. 100), s. 19.]—- Under the 
above sect. the Electricity Comrs. have juris- 
diction to refuse to approve an agreement for 
mutual assistance between two authorised under- 
takers, if the policy embodied in such agreement 
cuts across the line of policy which the comrs. 
have already proposed to adopt.—R. v. ELECTRICITY 
Comrs., Ex p. Eatinc BorouGH Councin (1922), 


Sect.8. Part 


ELEcTRIC LIGHTING AND POWER. 


128 L. T. 100; 86J.P.191; 38 T. L. R. 883; 20 
L. G. R. 740, C. A. 

8. Limitation of powers—Sanction of ultra 
vires scheme—Delegation of powers to committee.] 
—R. v. Exvecrrniciry Comrs., Hx p. LONDON 
ELECTRICITY JOINT COMMITTEE Oo. (1920), LtD., 
No. 1, ante. 

Appointment of.]—See Electricity (Supply) Act, 
1919 (c. 100), s. 1. 

Approval of plans, schemes, etc., of undertakers. | 
—See Electricity (Supply) Act, 1919 (c. 100), 8. 7. 
With respect to capital expenditure.] — 
See Electricity (Supply) Act, 1919 (c. 100), s. 17. 

Power to appoint advisory committee.]—Sce 
Electricity (Supply) Act, 1919 (c. 100),s8.4. 

Power to alter type of current.|—Sec Electricity 
(Supply) Act, 1919 (c. 100), s. 24. 

Conducting experiments.] — See 
(Supply) Act, 1919 (c. 100), s. 3. 

Power to make inquiries.) — See Electricity 
(Supply) Act, 1919 (c. 100), s. 33. 

Expenses of.]—See Electricity (Supply) Act, 
ie 100), s. 29; Electricity (Supply) Act, 1922 

c. 46), 8. 7. 

Generating stations—Restrictions on powers as 
to establishment or extension.]— See Electricity 
(Supply) Act, 1922 (c. 46), s. 13. 

Issue of stock—Power to authorise.]—See Elec- 
tricity (Supply) Act, 1922 (c. 46), s. 3. 

Purchase of undertaking—Power to suspend.|— 
See Electricity (Supply) Act, 1922 (c. 46), s. 14. 

Power to make rules.|—-See Electricity (Supply) 
Act, 1919 (c. 100), s. 34. 

Power companies.] — See Electricity (Supply) 
Act, 1922 (c. 46), s. 17; Part IV., post. 

Transfer to commissioners of certain powers— 
Of Ministry of Health & London County Council.|— 
See Electricity (Supply) Act, 1919 (c. 100), s. 20. 





Electricity 


Secr. 3.—GRANT OF PROVISIONAL ORDER. 


See Electric Lighting Act, 1882 (c. 56), ss. 3, 4 ; 
Electric Lighting Act, 1888 (c. 12), s. 13; Electric 
Lighting Act, 1909 (c. 34), ss. 1, 3, 4, 5, 8, 9, 24; 
Electricity (Supply) Act, 1919 (c. 100), s. 26. 


Part Il——Powers, Duties, and Liabilities of Undertakers. 


SecT. 1.—IN GENERAL. 

4. Generation & distribution of current — 
Provision of works—Electric Lighting Act, 1882 
(c. 56), s. 11.;—A corpn. obtained a provisional 
order for the supply of electrical energy within 
their district. They entered into an agreement 
with deft. co. which provided that the co. should 
construct all necessary works for the manufacture, 
supply, & distribution of electricity within the 
area ot supply, & should manufacture, distribute, 
& supply electricity therein ; carry on the business 
& indemnify the corpn. against all expenses; & 
that nothing in the agreement was to be deemed 
to transfer to the co. any powers which the corpn. 
were by the order or by Electric Lighting Acts, 
1882 (c. 58), & 1888 (c. 12), prohibited from trans- 
ferring. No application was made to the Board 
of Trade to sanction this agreement. The co. 
did not construct the works, & the corpn. brought 
an action against them for es for breach 
of contract :— Held: the first part of Electric 
Lighting Act, 1882 (c. 56), s. 11, only authorised 
a corpn. which had obtained a provisional order 


for the supply of electricity to enter into contracts 
for the construction of works & for the supply to 
itself of electricity ; the second part of the sect. 
prohibited corpns., & also cos. & persons who had 
obtained orders, from transferring to other persons 
or divesting themselves of any legal powers given 
to them, or any legal liabilities imposed on them 
by the Act or the orders, without the consent of 
the Board of Trade; the agreement was on its 
true construction a transfer of the duties & 
liabilities of pltf. corpn. to the deft. co.; it was 
therefore prohibited by the sect. & could not be 
enforced.—SUDBURY CORPN. v. EMPIRE ELECTRIC 
Lieut & Powzr Oo., Lrp., [1905] 2 Ch. 104; 74 
L. J. Ch. 442; 938 L. T. 680; 69 J. P. 8213; 53 
W. R. 684; 3 L. G. R. 822. 

5. —— Limitation of powers—tElectric Light- 
ing Act, 1882 (c. 56), s. 10.|—A municipal corpn. 
under the above Act, & a provisional order of the 
Board of Trade were the undertakers for the 
supply of Ny their area, & purporting 
to exercise their statutory aes supplied every 
description of electrical fi s & apparatus to 


Part I].—Powers, Duties, anp LiaBruitres or UNDERTAKERS. 


consumers of electricity :—Held: (1) the statutory 
powers of the undertakers ceased with the delivery 
of electrical energy at the terminals, i.¢., the meter, 
on the consumer’s premises & was complete at that 
point, & the general power to do “ such acts 
& things as were necessary & incidental to such 
supply ”’ was limited to the generation & delivery of 
such supply; (2) the analogy of the supply of 
gas under the Gasworks Clauses Acts, 1847 (c. 15), 
& 1871 (c. 41), did not apply to the supply of 
electricity under Electric Lighting Acts; (8) the 
supply of electrical fittings & apparatus for the 
use of consumers was ulira vires the corpn., & 
an injunction was granted accordingly.—A.-G. v. 
LEICESTER OORPN., [1910] 2 Ch. 359; 80 L. J. Ch. 
21; 103 L. T. 214; 74 J. P. 385; 26 T. L. R. 


568; 9L. G. R. 185. 

Annotations :—<As to (1) Consd. A.-G. wv. Sheffield Corpn. 
(1912), 106 L. T. 367. Refd. Kensington Electric Light 
Co. v. Notting Hill Electric Ligh Co. (1918), 82 J. P. 

7; A.-G. v. Liverpool Corpn., [19 2) 1Ch 211. As to 
(3) Apid. A.-G. v. Sheffield Corpn. (1912), 106 L. T. 367. 


6. —— Not analogous to the supply of gas— 
Within Gasworks Clauses Acts, 1847 (c. 15), & 
1871 (c. 41).]—A.-G. v. LEICESTER CORPN., No. 
5, ante. . 


SEcT. 2.—SUPPLY OF AND TRADING IN 
APPARATUS AND FITTINGS. 


See Electric Lighting Acts, 1882-1922. 

7. Whether ultra vires—Injunction.]—A.-G. v. 
LEICESTER CoRPN., No. 5, ante. 

8. |\—(1) To carry on the trade or 
business of providing, selling, or letting on hire 
electric lamps, electric heating apparatus, clectric 
motors, or other electric fittings, appliances, or 
apparatus, is wlira vires of a local authority. 
(2) A reduction by a local authority in the price 
for electricity in respect of houses electrically 
lighted throughout constitutes an ‘‘ undue pre- 
ference ’’ within Electric Light Act, 1882 (c. 56), 
ss. 19, 20.—A.-G. v. ILFORD URBAN COUNCIL 
(1915), 84 L. J. Ch. 860; 13 L. G. R. 441; 79 
J.P. Jo. 63. 


9. Power conferred by special Act — 
Area in which power exercisable.|—A.-G. v. 
SHEFFIELD CORPN., No. 10, post. 

10. ——- ——— Limitation of apparatus sup- 
plied.} A municipal corpn. incorporated by 
Royal Charter, who were the undertakers for the 
suppl} of electricity within the city of S., & who 
also were further empowered by a private Act 
to supply but not to manufacture electric motors 
& things for cooking, heating, & ventilating & 
for motive power & to fix, ‘‘ connecting with 
supply mains,’? & to repair such apparatus, were 
alleged to have acted beyond their powers, firstly, 
within their area in installing & repairing electric 
light, bells, fittings, & wires in buildings, & 
opening a depot for the sale of electrical accessories ; 
&, secondly, outside their area by supplying motors 
& other electric accessories, installing fittings & 
wires in houses of non-consumers of their electric 
energy, & executing repairs to such motors fittings, 
& installations:—-Held: defts. had no power 
to carry on the trades or businesses mentioned ; 
the further powers conferred on defts. were not 
exercisable outside their limits of supply, & 








PART II. SECT. 3. OP tee, 
a. y 
urnentpiriction, of competition—Local a 


— Powers 2 neial 
leptslature,| —Under a bye-law of 
Co arterwards declared 


. City : to res 
valid by the applte.’ incorporating Act, = 


69, applts. obtained an 
ht of establishing a system 
of electric lighting for a term of years 

., & thereupon sued to revoke 4 
licence previously 
ps. for a similar purpose : 

~—~Held: the Act, passed in 
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extended only to electric motors & apparatus used 
for the purposes specified in the private Act.— 
A.-G, Vv. S CORPN. (1912), 106 L. as 867 H 
76 J. P. 185; 28 T. L. R. 266; 56 Sol. Jo. 326; 
10 L. G. R. 301. nas - 

eens eee AG. ov. Liverpool Corpn., [1922) 

1 Ch. 211. . Ke 

LChisal, BA ecnanton, ©, nightabridee sii 

87 L. J. KE. B. 665. 

11. —— Acquisition of trading concern.] 
-—A corpn. purchased an electrical undertaking, 
which included a fittings department, & by the 
special Act the whole of the undertaking waa vested 
in the corpn. On taking over the undertaking 
the corpn. continued the business of supplying 
electrical] fittings for the use of consumers. In an 
action asking for a declaration that the corpn. 
had no power to carry on such business & to 
restrain them from carrying on such business :— 
Held: the whole of the undertaking being vested 
in the corpn. by their special Act, they were entitled 
to carry on the business as it existed at the date of 
the purchase.—A.-G. v. LIVERPOOL CORPN., [1922] 
1 Ch. 211; 91 L. J. Ch. 262; 126 L. T. 692; 38 
T. L. R.101; 20 L. G. R. 547. 





Srct. 3.—COMPETITION BY UNAUTHORISED 
UNDERTAKERS. 


12. Restriction of competition — Supply of 
electricity to tramway in adjoining district— 
Supplier & consumer same body—Electric Lighting 
Act, 1909 (c. 34), s. 28.]—-By the above sect. : 
‘* Where in any area a local authority, co., or person 
is authorised to supply electricity under Act of 
Parliament or under licence or Provisional Order 
granted under the Electric Lighting Acts, it shall 
not, after the passing of this Act, be lawful for any 
other local authority, co., or person to commence 
to supply or distribute electricity within the same 
area unless such supply or distribution is authorised 
by Act of Parliament, or by licence or Provisional 
Order granted in terms of the Electric Lighting 
Acts: Provided that this sect. shall not prevent 
any co. or person from affording a supply of 
electrical energy to any other co. or person where 
the business of the co. or person ee the 
supply is not primarily that of the supply of 
electrical ene to consumers... .’’ 

In 1901 an urban council, being authorised by an 
Electric Lighting Order to supply electrical energy 
within their district, transferred their powers under 
the order to an electric supply co. on the terms 
that the'co. should generate all electrical energy 
required for public & private lighting & for working 
tramways in the district, & the council agreed not 
to consent to the supply of electrical energy by 
any other corpn., co. or person in the district. 
The tramways of the district formed one continuous 
line with the electric tramways belonging to an 
adjoining borough. By an Extension Order of 
1911 the urban district was incorporated with the 
borough, & the borough corpn. was substituted 
for the urban council, but all contracts entered 
into by or with the council were to remain in force 
against or in favour of the corpn. In 1921 the 
corpn. ceased to take electrical energy for the 
tramways of the added area from the supply co. & 


a purely loca] undertaking was within 
the exclusive competence of the pro- 
vincial ] ture, & none the less so 
because it excluded for a limited time 
the competition of rival traders.— 
Hout. OTTAWA 


granted by the as - 
ELEcrTRIC Co., [1902] A. O. 237.—CAN. 
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Sect. 3.—Competition by unauthorised undertakers. 
Sects. 4, 5, 6, 7,8 & 9: Sub-secis. 1 & 2.) 


themselves provided the electrical ene for the 
whole of the borough tramways :—Held: (1) the 
rovision of electrical energy by the corpn. for 
ways worked by themselves was a ‘‘ supply ”’ 
within the sect., & the corpn. were acting in 
violation of the sect. ; (2) the agreement of 1901, 
as Soren by the Extension Order of 1911, 
prohibited the corpn. from themselves providing 
electrical energy in competition with the supply 
co.—SOUTHPORT CORPN. v. A.-G., [1924] A. OC. 
909; 93 L. J. Ch. 369; 131 L. T. 417; 88 J. P. 
181; 40 T. L. R. 736; 22 L. G. R. 429, H. L.; 
affg. S. OC. sub nom. A.-G. v. SourHport CoRPN., 
[1923] 1 Ch. 548, C. A. 


Sect. 4.—MORTGAGE OF UNDERTAKING. 


See Electric Lighting Act, 1888 (c. 12), s. 2; 
Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., s. 78; Electricity (Supply) Act, 1922 
(c. 46), ss. 1-3. 


Sor. 5.—-AREA OF SUPPLY. 


See Electric Lighting Acts, 1882-1922 ; Electric 
aim: (Clauses) Act, 1899 (c. 19), Sched., 
8. aaa ° 

Prohibition of supply outside area.]—See Sect. 11, 
sub-sect. 8, post. 

Electricity districts.|—See Electricity (Supply) 
Act, 1919 (c. 100), s. 5; Electricity (Supply) 
Act, 1922 (c. 46), s. 19. 


Sect. 6.—SECURITY GIVEN TO OR BY UNDER- 
TAKERS 


Security under special order—Form & amount.]— 
See Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., s. 71. 

Security for execution of works—Where under- 
takers not local authority.]|—See Electric Lighting 
(Clauses) Act, 1899 (c. 19), Sched. s. 5. 


Sect. 7.—ACQUISITION OF LAND. 


See, generally, COMPULSORY PURCHASE OF LAND, 
Vol. XI., pp. 108 et seg.; Electric Lighting Act, 
1882 (c. 56), ss. 10,12 ; Electric lighting Act, 1909 
(c. 34), 8. 1, Sched. I.; Electric Lighting (Clauses) 
Act, 1899 (c. 19), Sched., s. 8 (1-3); Electricity 
(Supply) Act, 1919 (c. 100), s. 15 (3). 

Acquisition of houses of ‘‘ labouring classes.’*]— 
See Housing of the Working Classes Act, 1903 
(c. 89), ss. 3, 16, Sched. 

13. Acquisition for purposes other than under- 
taking—Ultra vires.|—A local authority, acting 
under the powers given to them by a provisional 
order duly confirmed which incorporated Electric 
Lighting Acts, purchased land by agreement for 
the purpose of erecting thereon works for genera- 
ting electricity. Before the purchase they had 
determined to adopt a scheme, proposed by their 
engineer, under which they were to erect a refuse 
destructor on part of the land & use the surplus 


PART II. SECT. 7. 
b. Com ‘or comniaery . 
quistiton.}—An acbifeator assessing 


the value of lands compulsorily 


acquired under 
missioners Act, 191 
pensation Act, 1915, has no power to 
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heat produced by the consumption of refuse in 
aid of their machinery for generating electricity. 
The council had power under Public Health Act, 
1875 (c. 55), to acquire land for the purposes of 
erecting a refuse destructor :—Held: the council 
had rag pea the land in exercise of their powers 
under Electric Lighting Acts, & not under Public 
Health Act; the erection & use of the refuse 
destructor was not ancillary to the supply of 
electricity, & was therefore ulira vires & must be 
restrained.—A.-G. v. PONTYPRIDD URBAN COUNCIL, 
[1906] 2 Ch. 257; 75 L. J. Ch. 578; 95 L. T. 224 ; 
70 J. P. 894; 22 T. L. R. 576; 50 Sol. Jo. 525; 
41L.G. R. 791, C. A. 

nnotations :-—Refd. Lambeth B. C. v. South London 

Electric Supply Corpn. (1907), 71 J. P. 238. Moentd. 

Stourcliffe Estate Co. v. Bournemouth Corpn. (1910), 

79 L. J. Ch, 455. 

Compensation for compulsory acquisition.]—Sce 
COMPULSORY PURCHASE OF LAND, Vol. XI., p. 290. 


Szcr. 8.—GENERATING STATIONS. 


See Electric Lighting Act, 1909 (c. 34), ss. 1, 2 ; 
Electricity (Supply) Act, 1919 (c. 100), ss. 9, 10, 
11, 12, 86; Electricity (Supply) Act, 1922 (c. 46), 
ss. 9, 12, 13, 26. 

14. Whether ‘‘ works’? or ‘‘ manufactory ’’— 
Right to extract water from canal—Local Act— 
5 Will. 4, c. xxxiv., Ss. 82.|—By sect. 82 of the above 
Act [Birmingham Canals Navigation], it was 
provided that all persons & corpns. who “ now 
possess’? any steam engines situate [upon land] 
within 200 yards of the said canals, & used for 
» « « any manufactories . . . or other works... 
or who might be disposed to erect any fire or steam 
engines thereon for carrying on the above manu- 
factories ... [might] make a communication 
- » « between the water of the said canals... 
& draw water sufficient to supply the said engines. 

Pitfs. were owners of land within 200 yards of 
one of the canals in question, & were erecting 
thereon a large generating station for the generation 
& supply of electrical energy for lighting & power 
purposes, the station being fitted with steam 
engines, which they ial poor to supply with 
water from the canal :—Held: pltfs. were not 
entitled to take water for the contemplated pur- 
poses, on the grounds (1) that the expression 
‘above manufactories’’ in the sect. meant the 
existing manufactories referred to, & did not 
include future manufactories; (2) having regard 
to the context, a generating station was not a 
manufactory within the sect. —- BIRMINGHAM 
CORPN. v. BIRMINGHAM CANAL NAVIGATIONS (1905), 
21T.L. R. 548; 49 Sol. Jo. 586; 31. G. R. 1287. 

15. What included in the expression — 
Building, plant, & site.] —- (1) The expression 
‘‘ venerating station’’ where used in Electricity 
(Supply) Act, 1919 (c. 100), means any buildings 
& plant used for the purpose of generating electricity 
as well as the site of such buildings. 

(2) The ‘‘ extension’’ prohibited by sect. 11 
of that Act includes an extension not only of size 
but also of capacity. 

(8) The cost of providing an entirely new 
generating station is an expense properly charge- 
able to capital within sect. 52 of the local Order, 
1891.—A.-G. v. EALING COoRPN., [1924] 2 Ch. 
645; 98 L. J. Oh. 516; 181 L. T. 467; 88 J. P. 


allow a further cpp ee either by way 


erate ae of percentage or ot rive, sa {oni 
n m- ulso taking.—. ILSON 
V.L. B. 459. AUB. ‘ 
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re 3 40 T. L. R. 5773 68 Sol. Jo. 682; 22 L. G. R. 
465. 
16. Extension of—Extent of prohibition against. 
—A.-G. v. EALING Corpn., No. 15, ante. 
17. Provision of new station — Cost of—To 
what fund chargeable—Local order.]—A.-G. v. 
EALING OorPN., No. 15, ante. 


Sect. 9.—EXECUTION OF WORKS. 
SvuB-sEcT. 1.—IN GENERAL. 

Interference with lines of Postmaster-General.]— 
See TELEGRAPHS & TELEPHONES. 

Interference with railway or canal.] — See 
Electric Lighting Act, 1882 (c. 56), s. 16; Electric 
Lighting (Clauses) Act, 1899 (c. 19), Sched., s. 19 ; 
Electricity (Supply) Act, 1919 (c. 100), s. 22; &, 
further, RAILWAYS. 

Interference with tramways & light railways.]— 
See TRAMWAYS & Liaut Rarways. 

Right of undertakers to support.]—Sce Electric 
Lighting Act, 1882 (c. 56), ss. 17, 33; Gasworks 
Clauses Act, 1847 (c. 15), 8.6; Public Health Act, 
1875 (Support of Sewers) Amendment Act, 1883 
(c. 37); & EASEMENTS. 

Liability for injury or damage caused by execu- 
tion.]—See Sect. 13, sub-sect. 1, post. 


SUB-sEcT. 2.—BREAKING UP STREETS. 

See Electric Lighting Acts, 1882-1922; Electric 
Lighting (Clauses) Act, 1899 (c. 19), Sched. ; 
Gasworks Olauses Act, 1847 (c. 15); Gasworks 
Clauses Act, 1871 (c. 41). 

18. Pipes & wires laid in subsoil—Vesting of 
subsoil in local authority—Whether continuing 
trespass.]—The decision of the House of Lords in 
Tunbridge Wells Corporation v. Baird, [1896] 
A. O. 434, as to the extent to which the soil of a 
street is vested in a local authority, under Public 
Health Act, 1875 (c. 55), applies to the similar 
vesting in a local authority under Metropolis 
Management Act, 1855 (c. 120), 8. 96, so that the 
soil of a street is vested in a vestry under sect. 96 
only so far “as is necessary for the control, pro- 
tection & maintenance of the street as a highway 
for public use.’”’ An electric lighting co. had 
illegally broken up the surface of a street within 
the district of a vestry in the metropolis, & placed 
their pipes & wires at a depth of about two feet 
below the surface :—Held : the vestry were not by 
Virtue of sect. 96 the owners of the soil of the street 
at that depth, &, although the co. had acted 
illegally in breaking up the street, the vestry could 
not maintain an action for a mandatory injunction 
to compel the co. to remove their pipes & wires, 


Pe ae a aed 2 
PART II. SECT. 9, SUB-SECT. 1. 


TRIC Liaut Co. v. TORONTO Crry (1915), 
8 O. W. N. 87; 33 0. L. hR. 267.— 
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there being no continuing trespass upon or inter- 

ference with any right of the vestry.— BATTERSEA 

VESTRY v. COUNTY OF LONDON BRUSH PrRo- 

VINCIAL ELEcTRIC LicHTina Oo., Lrp., [1899] 

1 Ch. 474 ; sub nom. St. MARY, BATTERSEA VESTRY 

v. County oF LONDON & BrusH PROVINCIAL 

ELEcTRIC LIGHTING Co., Lrp., 68 L. J. Ch. 238; 

80 L. T. 313 15 T. I. R. 175 ; 63 J. Pr, JO. 

84, C. A. 

Annotations :—Refd. Hyde Corpn. v. Oldham, Ashton & 
Hyde Niectric Tramway (1899), 15 T. L. R. 456; L. & 
N. W. Hy. v. Westminster Corpn., [1904] 1 Ch. 759; Kelly 
v. Barrett, [1924] 2 Oh. 379. entd. Hyde Corpn. v. 
Oldham, Ashton & Hyde Electric Tramwa 
J. P. 506; Walker UD. C. ©. Wigham, Richardson : 
Wishan, Richardson v. Walker U. D. C. (1901), 66 J. P. 


19. Street not repairable by local authority— 
Or other person—No power to break up—aAlthough 
local authority also undertakers.|—-Under Gasworks 
Clauses Act, 1847 (c. 15), ss. 6, 7, as adapted to 
electric lighting undertakings by Electric Lighting 
Act, 1882, c. 56, the undertakers are empowered to 
break up streets, subject to certain restrictions. 
By sect. 13 of the last-mentioned Act, which is 
substantially repeated in Hlectric Lighting Clauses 
Act, 1899 (c. 19), s. 12 (2), nothing in that Act 
or in any Act incorporated therewith shall authorise 
the undertakers to break up any street which is 
not repairable by the local authority without the 
consent of the person by whom such street is 
repairable or the written consent of the Board 
of Trade to be given after notice to such person & 
after an opportunity has been given to him to 
state his objections thereto :—Held: where there 
was no person by whom the strect was repairable, 
the sect. operated as an absolute prohibition 
against the breaking up of the street by the under- 
takers, &, therefore, where a strip of land adjoining 
a street repairable by the local authority had been 
dedicated to the public by the owner & had 
become part of the street, but was not repairable 
either by the local authority or by the owner or by 
any other person, the local authority, as under- 
takers for the supply of electric light in their 
district, had no power to break up that portion 
of the street.—ANDREWS v. ABERTILLERY URBAN 
Councit, [1911] 2 Ch. 398; 80 L. J. Oh. 724; 105 
L. T. 81: 75 J. P. 449; 91. G. BR. 1009, C. A. 

20. Highway dedicated to public—Erection of 
poles—Consent of owner of subsoil not necessary— 
Notwithstanding provisions of Electricity Supply Act, 
1919 (c. 100), s. 22 (1).]—-(1) Electric Lighting Act, 
1882 (c. 56), incorporates the provisions of Gas- 
works Clauses Act, 1847 (c. 15), with respect to 
breaking up streets for the be arp of laying 

ipes. Sect. 6 of the last-mentioned Act empowers 
ae undertakers to open & break up the soil & 
pavement of streets within the limits of their 
special Act, to open & break up sewers, drains or 
tunnels within or under the streets, & to lay down 
of T. all wires, 

poles etc. to enable theni to distri: 





c. Power to erect noles & wires— © 2 
; com . te electric light & power. By 8s. 2 
ls Pipe Co panies. + OTTAWA eas of the atte Kae avery company 
Co, (1903), 95 6 Foe ens ELECTRIO | paRT II. SECT. 9, SUB-SECT. 2. | incorporated thereunder may conduct 
154; 22 O. L. T. 140; 1 0. W. R. : ae electricity by any means through, 
d ee sa W. R. 767.—OAN. 1. Highway dedicated to public | under, or along the streets of the 
dt Ww. of munici- | Whether consent of local authority | municipalities named by its letters 
pat v ae powers given | Tecessary.}—Deft. co. desired to break | patent, but only upon & subject to 
ti appits. by their act of incorpora- | up the soil of pltf.’s streets :—Held : such ment in respect thereof as 
on to enter upon streets for the pur- | the co. must make application to the should made between the company 
fore re erecting poles to carry power | Street committee, under Towns Inc. | @ the municipalities respectively :— 
without the conveyance of electricity, | Act, 1911.-A.-G. v. CHAMBERS ELEC: | Freiq: the section required a formal 
ii out first obtaining the leave & | TRIO LicuT & PowER Co. (1013), 13 | agreement as & condition precedent to 
cence of the municipality, are not | KE. L. R. 443; 14 D. L. R. 883.— | 4 pits.’ right to enter upon the streets 
TOnOMe & Ny reane POWER ‘oo, So) ° of the city & connaey ar a 
. v, F c Ligut Co., . 
NoRtH ToRonro (1912), 23 O. W. I. | oo€scmted by Toto tent onda p. TORONTO CORPN., [1917] A. C. 84.— 
; 28T.L. R. 563; 320. L. T. 826; | Comporated by etters patent under | tan 
BL Babs ibis) AaB GAR: | Bf Obs Mlle pein atbond | “a —— Power fo ley ues under 
6. .]— Toronto Exzxc- | them to lay down & maintain in, upon, | ground to supply electricity.}—-55 & 56 
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Sect. 9.—Execution of works: Sub-sects. 2,3 & 4.] 


pipes. Sect. 7 peeves that nothing therein 
should authorise the undertakers to lay down any 
pipe or other works ‘‘in any land not dedicated 
to public use, without the consent of the owners 
& occupiers thereof.” Defts., who had statutory 
power to supply electrical energy within their 
district, & to whom Electric Lighting Act, 1882 
(c. 58), applied, placed two poles for carrying 
electric wires in a highway which had been 
dedicated to public use, to the depth of six feet, 
without the consent of pltf. who was the owner of 
the soil of the highway. Pitf. claimed damages 
for trespass & a mandatory injunction for the 
removal of the poles & the wires stretched thereon : 
—Held: under Gasworks Clauses Act, 1847 
(c. 15), 8. 6, defts. were empowered to excavate 
the soil of the highway & place poles therein for 
the purposes of the undertaking, without pltf.’s 
consent, & sect. 7 of the Act, which contained a 
proviso to sect. 6, extended only to land of which 
no portion had been dedicated to public use. 

(2) Electricity Supply Act, 1919 (c. 100), which 
enacts that before placing any electric line across 

any land ”’ the undertakers shall serve notice 
of their intention so to do on the owner & occupier 
of the land, & if within 21 days the owner & 
occupier fail to give their consent or attach to 
their consent conditions to which the undertakers 
object, it shall not be lawful to place the line across 
that land without the consent of the Board of 
Trade :—Held: this was an enabling sect. & did 
not affect the powers the undertakers had under 
Electric Lighting Act, 1882 (c. 56), incorporating 
Gasworks Clauses Act, 1847 (c. 15), ss. 6, 7, to do 
necessary works in a street: under the last-named 
Act without the consent of the owner of the subsoil. 
— PORTER v. IpswicH CoRPN., [1922] 2 K. B. 145; 
91L. J. K. B. 962; 128 L. T. 125; 20 L. G. R. 
502, D. C. 

Interference with telegraphic lines of Postmaster- 
General.|—See TELEGRAPHS & TELEPHONES. 


SuB-sEcT. 3.—STREET Boxes. 


See Electric Lighting Acts, 1882-1922 ; Electric 
Lighting Olauses Act, 1899 (c. 19), Sched. 

21. Is a ‘* building, structure or work °’ — 
Within London Buildings Act, 1894 (c. coxiil.), 
8S. 145—Notice to district surveyor essential.]— 
Where a local authority within Electric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), in pursuance of 
those Acts, has been granted a provisional order 
confirmed by a statute, & under the provisions of 
that order has constructed in a street heres for the 
purposes in connection with the supply of electric 
energy, such boxes are buildings, structures, or 
works, within London Buildings Act, 1894 
(c. cexiii.), & a notice under that sect. must be 
served on the district surveyor before they are 
commenced.— WHITECHAPEI, BOARD OF WORKS 1. 
Crow (1901), 84 L. T. 595; 65 J. P. 549; 17 
T. L. R. 463; 19 Cox, O. C. 700, D. C. 


Annotations :-—Apprvd. & Folid. Charing Cross & Strand 
TO Aa ag en OR 

e eo on on 2?) e e 
oo 1908), 24 m, L. R. 327 ; Moran v. Marsiand, 1909) 


Viot. c. 77, empowers resp. co. to Ja the 
ite wires underground as the same aay & gaa to Held 
squatea, highways ionmony, streets, at 
‘ ] €6, 1% 
laces a may be deemed necessery for in Shin we 


ose of supplying electricity 
: ; the power to o 
streets, that is, to break up their 
them, is plaini 
provision, 


Exectric LIGHTING AND POWER. 


22. ——— —— —— In addition to Postmaster- 
General & local authority.|—A street box con- 
structed by an electric lighting co., built of brick 
under the pavement of the street, & large enough 
to admit a man, is a ‘‘ building, structure or work ”’ 
within London Building Act, 1894 (c. ccxiii.), 
s. 145, & notice under that sect. must be given to 
the district surveyor, even although, under the 
Order Confirmation Act, under which power is 
given to construct the box, notice has to be given 
to the Postmaster-General & the local authority.— 
CHARING Oross & Stranp ELEcTRiciry SUPPLY 
CORPN. v. WOODTHORPE (1903), 88 L. T. 772; 67 
J.P. 286; 1L. G. R. 551, D. C. 


Annotations :-—Expld, Surrey Commercial Dock Co. v. 
* mm rannar @ TF TR ae Apld. County 
(1908), 98 


28. -.|—A co. acting under 
the powers of an electric lighting order confirmed 
by an Act of Parliament, constructed under the 
footway of a street in the metropolis, a street box 
for repairing their electric cables. The box, 
which was 27 inches in length & width & thirty 
inches in depth, had a concrete floor, brick nails, 
& an iron & concrete lid on the level of the footway. 
By the order the co. were required before con- 
structing the box to give & had given notice to the 
Postmaster-General, the local authority, & the 
London County Council, but they had given no 
notice to the district surveyor :—Held: the box 
was a ‘‘ building, or structure, or work”’ within 
London Building Act, 1894 (c. cewviii.), s. 145, & 
the co. were bound to serve a building notice upon 
the district surveyor, notwithstanding that they 
had given notice to the county council.—CountTy 
OF LONDON ELEcTRIc SupPLy Co., Lrn. v. PERKINS 
(1908), 98 L. T. 870; 72 J. P. 1838; 24 T. L. R. 
327; 6 L. G. R. 3443; sub nom. Ciry or LONDON 
ELectric SuPPLY Co. v. PERKINS, 52 Sol. Jo. 


281, D. C. 
Annotation :—Apld. Moran v. Marsland, [1909] 1 K. B. 744. 


Explosion occurring in boxes—Liability for 
damage caused.|— See No. 82, post. 
24. Liability for nuisance to adjoining 
premises.|—-A corpn., purporting to act in the 
exercise of their ea hede under their special Tram- 
ways Act, which incorporated Tramways Act, 
1870 (c. 78), & authorised the construction of an 
electric tramway, erected a pole & a fuse-box in 
the footpath close to the principal entrance of 
plitfs.’ premises:—Held: (1) defts.’ statutory 
powers authorised them to use the pavement for the 
purpose of doing that which was necessary for 
j their tramway an electrical tramway ; 
(2) the nuisance which defts. were authorised to 
commit could not be interfered with unless pltfs. 
could prove that the powers conferred upon defts. 
had been abused, which pltfs. had failed to do, &, 
therefore, the action could not be maintained.— 
GOLDBERG & Son, Lrp. v. LIVERPOOL CORPN. 
(1900), 82 L. T. 362; 16 T. L. R. 320, C. A. 

25. Faculty to construct in closed church- 
yards.|—(1) In two cases of faculty it appeared 
that for the te er of lighting two districts in the 
City of London with electric light, it was nece 
that underground chambers should be constructe 
in two closed churchyards in the districts, there 
being no other places suitable for their construction, 
& that it was in the interest of the parishioners & 
public that electric light should be introduced in 














obtained by resps. to restrain the 
municipality from interfering there- 
with was properly granted.—-MONTREAL 
y involved City v. STANDARD LIGAT & POWER 
& an injunction Co., [1897] A. C. 527.—CAN. 
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the districts :—Held: the ct. had jurisdiction in 
its discretion to decree a faculty on each case 
authorising the construction of such a chamber in 
the churchyard, & the usc of same as a transformer 
chamber for the term of 21 years, subject to pay- 
ment of a yearly rezft to the rector & churchwardens 
of the parish. ; 

(2) A local Act of Parliament provided that ri 
of the parish church of St. Benet Fink in the City 
of London, & one-third part of the burial ground 
of that parish, might be taken for the purposes of 
the Act after notice, & should be vested in the 
corpn. of the City of London, on such payment 
being made as in the Act mentioned. By a sub- 
sequent local Act it was provided that, on comply- 
ing with certain directions therein contained, the 
corpn. might take down the parish church of St. 
Benet Fink, or the part thereof not taken down 
under the last-mentioned Act, & the site thereof, 
& the ground & soil thereof, &, also, the then 

resent burial ground of the said parish, & the 
reehold ot same in fee simple should be vested in 
the corpn. free from all trusts & incumbrances 
whatsoever; & that as soon as the site of the said 
church & the said burial ground should be cleared, 
such portion of same as was not otherwise appro- 
priated under the Act, should remain for ever 
unbuilt upon, & unappropriated to any purpose 
except such ornamental purpose as the corpn., 
with the consent of the Bishop of London, might 
direct. After the provisions of these Acts as to 
the vesting of the churchyard of St. Benet Fink 
had become operative, the corpn. of the City of 
London & the rector of the united parish of St. 
Peter-le-Poer with St. Benet Fink, & the church- 
wardens of St. Benet Fink, petitioned the ct. to 
decree a faculty for the construction of the church- 
yard of St. Benet Fink of an underground chamber 
to be used for the transformation of electricity :— 
Held: the ct. was not precluded by the local Acts 
relating to the churchyard from granting the 
faculty peeves for.—Re St. NICHOLAS COLE ABBEY, 
Re St. BENET FINK, CHURCHYARD, [1893] P. 58. 
Annotations :—As to (1) Consd. Re Plumstead Burial Ground, 
{1898} s age: Refd. St. Nicholas, Leicester v. Langton, 


SUB-SEcT. 4.—LAYING ELECTRIC WIRES NEAR 
Gas MAINS. 


26. Electric Lighting Clauses Act, 1899 (c. 19), 
Sched., s. 18—General provisions.|—By Electric 
Lighting Clauses Act, 1899 (c. 19), Sched., s. 18, 
undertakers who lay new electric lines, other than 
Service lines, near the mains of any gas co. shall 
conform with the reasonable requirements of the 
gas co. for protecting their mains from injury, & 
for securing access thereto, & repair any damage 
done thereto, any question or difference which 
may arise under that sect. to be determined by 
arbn.; & if the undertakers make default in com- 
plying with any of the requirements of the sect., 
they shall make full compensation to the gas co. 
for loss or emai incurred by reason thereof, 

& in addition thereto they shall be liable for 
each default to a penalty not exceeding £10, & 
to a daily penalty not exceeding £5.” By sect. I, 

the expression ‘ daily penalty ’ reans a penalty 
for each day on which any offence is continued after 
conviction therefor.” In Oct., 1903, an electric 
light co. were laying in the streets of a town new 
electric lines, other than service lines, near the 

of a gas co. On Oct. 2, 1908, the gas co. 
by letter to the electric light co. complained that 
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the lines were being laid in a manner which was 
injurious to the gas mains, & required the lines 
to be relaid ina proper manner. Correspondence 
then ensued between the two cos., in the course of 
which the gas co., by letters of Oct. 27 & Nov. 2, 
1903, respectively, specified their requirements 
with respect to the laying of the electric lines. 
Throughout the correspondence the electric light 
co., who completed the work of laying their lines 
on or before Oct. 31, 1903, disputed the reasonable- 
ness of the gas co.’s requirements, & they did not 
at any time comply with them. The questions 
& differences which had arisen between the two 
cos. were, shortly after Nov. 2, 1903, referred to 
arbn. under sect. 18 of the sched. to the above Act, 
& on Feb. 12, 1904, the arbitrator made his award, 
finding in effect that the electric light co. had 
not conformed with the requirements of the gas 
co., & awarding to the latter a sum as com- 
pensation for the loss & injury they had thereby 
sustained. On Apr. 29, 1904, the gas co.’s solrs. 
wrote to the electric light co.’s solrs. pointing 
out that the electric light co. had made no attempt 
to comply with the gas co.’s requirements, & 
threatening proceedings for penaJties under sect. 
18 unless an undertaking were given that those 
requirements would be complied with. OnMay 31, 
1904, a complaint was made on behalf of the gas 
co. alleging that ‘‘ on & since Oct. 2, 1903,”’ the 
electric light co. had made default in complying 
with certain requirements of sect. 18; that they 
had laid their new electric lines too near the gas 
co.’s mains, & did not conform & had not conformed 
with the gas co.’s requirements for protecting from 
injury their mains, & for securing access thereto. 
On the hearing of the complaint before justices 
they convicted the electric light co. of the offence 
alleged in it, & adjudged that they should ‘“‘ forfeit 
& pay to the clerk of the ct. the sum of £1, & the 
further sum of £1 for every day during default ”’ :— 
Held: (1) the complaint & conviction sufficiently 
alleged an offence completed within six months 
before the time when the complaint was made, 
& were, therefore, not bad on the face of them 
under Summary Jurisdiction Act, 1848 (c. 43), 
s. 11; nor did the facts proved before the justices 
& above stated show a completed offence before 
the statutory period of limitation began to run; 
(2) the reference to arbn. & the award did not bar 
the right of the co. to proceed for penalties under 
Electric Lighting Clauses Act, 1899 (c. 19), Sched., 
s. 18; (3) the conviction so far as it imposed 
the additional daily penalties was bad, but it 
could be dealt with either by an amendment 
striking out the part which related to those daily 
penalties, or by directing that no effect be given 
to that part in the event of an attempt being made 
to enforce them, & the other part of the conviction 
was good, & could be enforced.—CHEPSTOW 
ExLEcrric Ligut & PoWER Co. v. CHEPSTOW GAS 
& Coxe Consumers’ Co., [1905] 1 K. B. 198; 74 
L. J. K. B. 28; 92 L. T. 27; 69 J. P. 72; 21 
T, L. R. 35; 49 Sol. Jo. 38; 3 L. G. RK. 49, D.C. 

27. ——— Proceedings to recover penalties — 
Limitation of time for bringing—Summary Juris- 
diction Act, 1848 (c. 43), s. 11.]—-CHEPSTOW 
Exectrio Licht & PowEr Co. v. CHEPSTOW GAS 
& Coke ConsuMERS’ Oo., No. 26, ante. 

28, ——— Not barred by previous 
arbitration & award.]—CHEPstTow ELEcTRIc LIGHT 
& Powzr Co. v. Onepstow Gas & COOKE OoN- 
SUMERS’ Co., No. 26, ante. 

29. Infliction of fine & daily penalty 
—Validity of conviction.|—OsEerstrow ELECTRIC 
Ligut & Powsr Oo. v. Onepstow Gas & COKE 
ConsuMERS’ Oo., No. 26, ante. 





ce 
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Sect. 9.—Ezecution of works: Sub-sect. 5. Sects. 
10 & 11: Sub-secis. 1,2 & 3.] 


SuB-sEcr. 5.—OVERHEAD WIRES. 


380. Wires carried over street — Powers of 
urban council—Public Health Act, 1875 (c. 55), 
8s. 149.]—-Under sect. 149 of the above Act, whic 
provides for the vesting in the urban authority 
of the streets within their district, the question 
how much above & below the surface of the 
street vests in the urban authority is determined 
by reference to what is nec for the user of 
the street qua street irrespectively of the circum- 
stances under which the site of the street was 
oO y acquired. Where, therefore, the site 
of a street which vested in defts. as the urban 
authority under this sect. was originally conveyed 
to turnpike trustees in fee simple for the purposes 
of making a road under the Turnpike Roads Acts, 
1822 (c. 126) :—Held: the property of defts. in 
the site of the street was not thereby enlarged, so 
as to entitle them to prevent electric wires being 
carried over the street at a height above the area 
required for the user of the street.—FINCHLEY 
ELEctTRIC LicuTt Co. v. FINCHLEY URBAN COUNCIL, 
{[1903] 1 Ch. 4875 72 L. J. Ch. 297; 88 L. T. 215; 
67 J. P. 97; 51 W. R. 375; 19 T. L. R. 238; 
47 Sol. Jo. 297, C. A. 


Annotations :-—Refd. Foley's Charity, Trustees v. Dudley 
46 


Corpn., (1910) 1 K. B. 317. Mentd. L. & N. W. Ry. v. 

Westminster Corpn. (1904), 90 L. T. 461. 

See Electric Lighting Act, 1882 (c. 56), s. 14; 
Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., s. 10 (0); Electricity (Supply) Act, 1919 
(c. 100), ss. 21, 22. 

For supply of current to tramways.] — See 
Tramways & Licgut RAILWAys. 

Overhead telephone wires.|—See HIGHWAYS ; 


TELEGRAPHS & TELEPHONES. 


Sect. 10.—COMPULSORY WORKS. 


See Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., ss. 21 (1) (2) (8), 22, 23, 24, 25, 26. 


Srecr. 11.—SUPPLY OF ELECTRICITY. 
SuB-SEOCT. 1.—SysSTEM AND MODE oF SUPPLY. 


See Electric Lighting Act, 1882 (c. 56), ss. 3 (3), 
4; Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., s. 10. 


SUB-SECT. 2.—WITHIN AREA OF SUPPLY. 


See Gasworks Olauses Act, 1871 (c. 41), s. 39, 
as incorporated in Electric Lighting Act, 1882 
(c. 56), 8. 12; Electric Lighting Acts, 1882-1922 ; 
Electric Lighting (Olauses) Act, 1899 (c. 19), 
Sched., ss. 27 (1), (2), (3), (4), (5), (6), 28, 29, 8C, 
31 (1), (2), (3), 32 (1), (2), 33, 34. 

31. Obligation of undertakers to provide supply 
-——Under agreement with consumer—Action main- 
tainable for breach of contract—Penalty clause 


PART II. SECT. 9, SUB-SECT, 5. 


ov street— 
easonable exercise 
efts. rg lowered. Ae 


petition :-—Held : 
unreasonable exercise of its franc —_— 
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notwithstanding.|—Where by statute contractual 
rights are conferred clear words are required in the 
statute in order to place a limitation upon those 
contractual rights. 

By Loughborough OCorpn. Act, 1899 (c. cxcvii.), 
s. 65, the corpn. was empowered to make agree- 
ments with regard to a supply of electrical energy 
to consumers, & by sect. 62 the corpn. was made 
liable to a penalty for default in supplying energy 
to any owner or occupier of premises to whom 
they might be & were required to supply energy 
under the Act. F'ltfs., who were not entitled to 
require a supply under the Act, made an agreement 
with the corpn. for a supply of electrical energy :— 
Held: an action would lie at the suit of pltfs. 
against the corpn. to recover damages for an 
alleged breach of the agreement to supply electrical 
energy, there being no clear words in the statute 
confining the remedy of pltfs. to proceedings to 
recover the penalty under sect. 62 of the statute.— 
Morris & BASTERT, LTD. v. LOUGHBOROUGH 
Oorpn., [1908] 1 K. B. 205; 77 L. J. K. B. 91; 
98 L. T. 269; 71 J. P. 521; 51 Sol. Jo. 824; 6 
L. G. BR. 55, C. A. 

Annotation :—Consd. Bourne & Hollingsworth v. Marylebone 

RB. C. (1908). 72 J. P. 129. 

82. Validity of agreement — 
Authority of undertaker’s engineer to contract.|— 
Deft. council, who supplied electricity in their 
borough under statutory powers, were about to 
increase the voltage of their supply from 200 to 
240. Pltfs., who proposed to obtain a supply of 
electricity from the council for premises which 
they had acquired in the borough, & which they 

roposed to open towards the end of Sept. 1905, 
heine wishful, if satisfied that they could obtain 
a supply at the higher voltage in time for the 
opening, to equip their premises in the first instance 
with electric fittings adapted to the higher voltage, 
communicated with officials of the council on the 
subject, with the result that ultimately the 
council’s consulting engineer wrote to pltfs. on 
June 15, as follows: ‘' After considering the 
question as to the date on which we can safely 
promise to give a supply of 240 volts to your 
premises. I am glad to inform you that, in my 
opinion, there will be no difficulty about complying 
with this request by the first week in Sept. & 
I have told 33. of this practical certainty.’’ The 
council did not, however, in fact furnish pltfs. 
with the desired supply by that time, &, as the 
date for the opening of pltfs.’ premises approached, 
it was found that they would not be able to do 
so until after that date. Pltfs. then had an inter- 
view with the council’s resident engineer, who was 
called ‘‘ Manager of the Electrical Department ’’ 
to the council, & there was evidence that at that 
interview he said that he’ would within two days 
supply pltfs. with electricity at the lowest voltage 
if they would make certain alterations in their 
fittings so as to adapt them to receive electricity at 
that voltage. Pitfs. altered their fittings accord- 
ingly, but were not furnished with the supply. 
Pitfs. sued the council for breach of contract. 
They set up, first a contract made in June, 1905, 
practically relying on the letter of the consulting 
engineer of June 15 as embodying a promise on 
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the council’s part ; & secondly a contract effected 
by the resident engineer at the interview of 
Sept., 1905. The terms of the resident engineer’s 
employment by the council were inconsistent with 
his having in fact authority to enter into any such 
contract on the council’s behalf as the alleged 
contract of Sept., 1905, & there was no evidence 
that he had purported to enter into any similar 
contract on their behalf. At the trial the jury 
found that the alleged contract of June had been 
made by the consulting engineer, & that the alleged 
contract of Sept. had been made by the resident 
engineer ; & that both the engineers were authorised 
to enter into such contracts, & were held out by 
the council] as so authorised. 

On these findings judgment was entered for pltfs., 
holding that the contracts were not such as required 
sealing by the council to render them enforceable. 
On appeal :—Held: (1) on the construction of the 
letter of June 15, there was no evidence to support 
the finding of the jury that a contract had been 
made by the consulting engineer in June; 
(2) though there was some evidence that the 
resident engineer had made the alleged contract 
of Sept., there was no evidence that he was either 
in fact authorised or held out by the council as 
authorised to make such a contract on their 
behalf; (3) judgment must be entered for the 
council.— BOURNE & HOLLINGSWORTH v. MARYLE- 
BONE CORPN. (1908), 72 J. P. 306; 24T.L. R. 613; 
6L.G. R. 1141, 0. A. 

83. ——— -——— Increased cost of generating 
electricity—Increased requirements of consumer.| 
—TAYLOR & FARLEY v. WEST BROMWICH CORPN. 
(1915), 80 J. P. Jo. 4. 

34. ———- In default of agreement—Change of 
occupancy in premises supplied—FElectric Lighting 
Act, 1882 (c. 56), s. 19.) Under the above sect. no 
person within the area supplied with electric 
current by an electric lighting co. is entitled to a 
supply of current by the co. unless & until he has 
entered into a contract with the co. for the purpose. 
Upon a change in the occupation of premises to 
which current is beiag supplied by an electric co., 
there being a debt due to the co. from the outgoing 
occupier in respect of current already supplied 

‘ the co. are entitled to discontinue the 
supply until the new occupier has entered into a 
contract with them for a supply to him. 

At the instance of debenture-holders of an hotel 
co., the ct. appointed a receiver of the undertaking 
& property of the co. The order directed the co. 
to deliver to the receiver possession of the hotel 

so far as is necessary for the purpose of such 
recelvership,’’ & the receiver at once took possession 
of the hotel. At this time electric current for 
lighting the hotel was being supplied by an electric 
lighting co., & a large sum was due to them from 
the hotel co. for current already supplied :—Held : 
the electric co. were entitled to discontinue the 
pupply of current until the receiver had entered 
into & new contract with them for its supply.— 
Husrty v. LONDON ELEcTRIC SUPPLY ConeNs 
[1902] 1 Ch. 411; 711. J. Oh. 313; 86 L. T. 166; 
oe be R. 420; 18 T. L. R. 296; 46 Sol. Jo. 265, 
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85. ——— While arrears of charges unpald.]— 
Husgy v. LONDON ELEcTRIC SUPPLY OORPN., 


No. 34, ante. 
386. ——— Default in fulfilment—-Penalty for.]|— 
Morris & Bastert, Lrp. v. LOUGHBOROUGH 
Oorpn., No. 31, ante. 
_ 87. ——.] — By their electric 
lighting order applts. were, upon being duly 
required, bound to give a supp y of energy to 
remises in their district, & if they made default 
hey were made liable to a penalty unless the ct. 
should be of opinion ‘‘ that such default was caused 
by inevitable accident or force majeure.’’ Pro- 
ceedings having been taken against 9 Spa for 
making default in giving resp. a supply of energy, 
they contended that they were not liable to a 
penalty, inasmuch as any default on their part was 
caused by circumstances amounting to force 
majeure. The circumstances, as found by the 
magistrate, were that two of apple workmen 
refused to do the work required, because the 
wiring of resp.’s house had been carried out by 
&® man who was not a member of a trade union ; 
that if applts. had dismissed these men, ‘the 
result would probably have been” that the 
Electrical Trades Union would have caused all 
their members in applts.’ service to terminate 
their engagements; that if this had occurred it 
would have been difficult for applts. to get other 
competent workmen; & that any interference with 
applits.’ undertaking by the withdrawal of their 
workmen would have seriously affected the whole 
district. The magistrate held that the term 
‘‘ force majeure’’ applied only to phys 








ical or 
material constraint, & that although it applied to 
strikes actually proceeding, it did not apply to 
fear, however reasonable, of the consequences of 
threatened action. He held that there had been 
no force majeure & that applts. were liable to a 
penalty :—Held: the magistrate was right, inas- 
much as a reasonable apprehension of a strike did 
not in itself amount to force majeure.—HACKNEY 
BoroveH Councin v. Dork, [1922] 1 K. B. 431; 
91L. J. K. B. 109; 126 L. T. 375; 86 J. P. 45; 
38 T. L. R. 93; 20 L. G. R. 88, D. C. 

38. ——— ——— Plea of force majeure—Appre- 
hended strike.|—HACKNEY BOROUGH COUNCIL v. 
DORE, No. 37, ante. 

— Lighting of public streets.| — See 
ConTRACT, Vol. XII., p. 403, Nos. 3251, 3252. 

39. Obligation of consumer to take supply— 
Injunction to prohibit refusal.|—METROPOLITAN 
eer lanes Suppty Co., Lrp. v. GINDER, No. 47, 
post. 

—— Recovery of charges.|—See Sect. 11, sub- 
sect. 5, B., post. 





Sus-secr. 3.—OvurTsIDE AREA OF SUPPLY. 

See Electric Lighting Acts, 1882-1922 ; Electrio 
ge a Act, 1899 (c. 19), Sched., Sect. 4 

), (2), (3). 

40. Agreement to refrain from supplying area 
—Area supplied by other undertakers—Subsequent 
statutory power to supply such area—Validity of 
agreement.]—CHELSEA ELEcTRICITY SUPPLY Oo., 
Lip. v. LONDON ELEcTRIO SUPPLY CORPN., rp, 
“were entitled upon discovoring 
condition of things, to discontinue the 
electric supply under Indian Electricity 

Mat v. E.T. & LIGHTING 


.—K ARORI 
So (1923), I. L. R. 4 Lah. 182. 
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aa eld of electricity: Sub-sects. 3, 4 & 
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1803), 37 Sol. Jo. 729 ; on appeal, 38 Sol. Jo. 112, 


41. Prohibition of supply outside area—Supply 
_mardengis from station outside area.|—In 1889 a 
imited co., formed under the Companies Acts 
for the purpose of generating & supplying electric 
energy, obtained a special Act & certain provisional 
orders of the Board of Trade empowering them to 
supply electric energy in three specified areas 
within the administrative county of London. 
The special Act & the orders contained clauses in 
identical terms prohibiting the undertakers from 
supplying energy or erecting electric works beyond 
their statutory areas, except by the authority 
of Parliament or under a licence from the Board 
of Trade. In 1898 the co., being unable to supply 
the demands of their customers in their statutory 
areas from their generating stations in those areas, 
obtained another special Act authorising them to 
erect generating works in an urban district outside 
the county of London. In1903, the co. purporting 
act under the general powers in their 
memorandum of association, commenced to supply 
energy from their works in the urban district to a 
railway co. in that district. In an action to 
restrain the co. from so doing :—Held: the pro- 
hibition in the Act of 1889 was not limited to the 
administrative county of London, but was general, 
& the co. were acting in contravention thereof.— 
A.-G. v. MerropoLiTan Exectric Supeiy Co., 
-» [1905] 1 Ch. 757; 74 L. J. Ch. 3843; 92 
T. 544; 69 J. P. 169; 53 W. R. 418; 21 
ae R. 355; 49 Sol. Jo. 401; 3 L. G. R. 625, 


42. ——— Supply to consumers adjacent to 
area boundary—Extent of special licence for such 
supply.]|—In 1899, pltf. co., & deft. co., electric 
lighting cos., having separate areas, in respect of 
which they possessed the usual statutory powers 
of supply, entered into an agreement to join in 
promoting a Bill in Parliament to enable them to 
establish a generating station outside their re- 
spective areas of supply, which provided that the 
supply generated by the joint station should be 
utilised by the cos. for their respective areas of 
supply or elsewhere as might be authorised by the 
proposed Act or agreed to by the cos. Thea - 
ment provided that the capital required should be 
raised by joint loan secured by debenture stock; 
that each co. should take a proportionate part of 
the new supply & pay the expenses of a joint 
station in proportion to the amount of energy 
taken respectively, & that if either co. did not 
take a reasonable proportion of the output, the 
other co. could require the payment of compensa- 
tion. Later on in the same year an Act was passed 
to give effect to the contract. It provided (inter 
alia) that the two cos. might respectively distribute 
the energy in such proportions & manner as they 
might from time to time ‘determine, for the purpose 
of supply within their respective areas of supply 
as for the time being authorised or for giving effect 
to any agreement made under the Act. On 
Oct. 25, 1900, the two cos. entered into a further 
agreement clause 3 of which was that so long as 
certain debenture stock should be outstandi 

** each of the two cos. shall from time to time take 
from the joint station all such electrical energy 
as such co. (having regard to ite other sources of 
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supply) may require for the purposes of its business 
ii gone ce with the provisions of the principal 
agreement or such other provisions as may from 
time to time be agreed upon between the two cos. 
or settled unanimously ie the committee.’’ 
Deft. co. in 1909, supplied energy to certain 
consumers in a district outside but adjacent to 
their area of supply. They bond fide, but 
erroneously, believed that those consumers were 
actually within their statutory supply area; 
but they did not procure such energy either from 
their own generating sources or from the joint 
generating station. In the years subsequent to 
1909, ag fearon from the Board of Trade under 
Electric Lighting Act, 1909 (c. 34), s. 6, licences 
to supply electricity to consumers outside their 
aobual statutory area of supply. These licences 
were known as “ fringe orders.”’ No fringe orders 
were granted to them in respect of the supply to 
the outside consumers in 1909 :—Held: defts. 
were not entitled or bound to employ any part of 
the electricity from the joint station for the purpose 
of supplying external consumers, whether under 
fringe orders or not, & the supply to such con- 
sumers, was ultra vires the Act of 1899 (c. 19), 
& was no part of the ‘‘ business ” of defts. within 
clause 3 of the agreement of 1900.—KENSINGTON 
& KNIGHTSBRIDGE Etsecrric LiaHTina Co. v. 
Notrrine Hitt ELEctrRic LIGHTING Co. (1918), 87 
L. J. K. B. 1076; 119 L. T. 503; 82 J. P. 197; 
16 L. G. R. 649, O. A. 

Power of Railway & Canal Commission 
to relax.|—See Defence of Realm (Acquisition of 
Land) Act, 1916 (c. 63), 8. 7. 

Electricity Districts..—See Electricity (Supply) 
Act, 1919 (c. 100), 8. 5; Electricity (Supply) Act, 
1922 (c. 46), s. 19. 

43. Restriction of unauthorised authority.) — 
SouTHPORT CoRPN. v. A.-G., No. 12, ante. 


Sus-sect. 4.—Stamp DUTY ON AGREEMENT TO 
Supply ELgEcrnricity. 

See, generally, Revenue & Stamp Act, 1891 
(c. 39); Electric Lighting Act, 1909 (c. 34), s. 19. 

44. Whether chargeable with ad valorem duty 
—Agreement contained in a part of lease—-Stamp 
Act, 1891 (c. 39), s. 77 (2).|—-By a lease ot tramways 
to a traction co. by a municipal corpn., made 
pursuant to Tramways Act, 1870 (c. 78), the co. 
were to pay rent at a fixed rate per cent. on the 
cost of the original purchase. They were also 
to pay to the lessors a given sum per mile of road 
along which the tramways were laid, in lieu of 
repairing any portion of such road, & maintaini 
the tramways, except the rails & electrical bonds 
laid thereon. The miniznum amount payable 
under this clause was £900 per annum, & a power 
of distress was reserved in respect of it. The 
were also bound to purchase from the vendors 
electrical energy required for the purpose of the 
tramways, & to pay for the same at a given rate, 
the minimum sum payable in any one year bei 
£4,000. On a case stated :—Held: (1) the £900 
payable in respect of the repair of the road was 
rent, & ad valorem duty was payable upon it; 
(2) the £4,000 payable in respect of the supply 
of electrical energy was not rent, but was payable 
under a covenant made in further consideration 
for the lease, & relating to the matter of the lease, 
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within the above sect., & the instrument was not 
chargeable with ad valorem duty in respect of it.— 
British Execrrio TRACTION Oo. v. INLAND 
REVENUE Comers., [1902] 1 K. B. 441; 71 L. J. 
K. B. 92; 85 L. T. 663; 66 J. P. 88; 50 W. R. 
280; 18 T.L. R. 105, 0. A. 
. —— “Security for sum of money at stated 
riods 97_._. Stamp Act, 1891 (c. 39), Sched. L; 
Clause 1.J]—-By an agreement in wri under 
hand only made between an electri power 
distribution co. & certain consumers the former 
were to supply & the latter were to take during 
a term of seven years from the date of the agrce- 
ment all electric current used for motive power, 
heating, & lighting requirements on the consumers’ 
premises. The consumers were to pay therefor a 
fixed charge of £57 10s. per | Bagge &, in addition, 
1d. per Board of Trade unit for all current supplied 
& consumed as indicated by the co.’s meters, & 
10s. per quarter as a rental for the meters. The 
agreement further provided for the increase & 
decrease of the quarterly payments in certain 
events, but in no case was the fixed charge ot 
£57 10s. to be reduced below £50 per quarter :— 
Held: on the assumption that electrical energy 
was to be considered ‘‘ goods, wares, or 
merchandise ’’ within the exemption in clause 3 
of the above Act, which deals with ‘‘ agreements,”’ 
the agreement came under clause 1 of the heading 
‘Bond, Covenant, or Instrument of any kind 
whatsoever,’’ in that schedule, as being a “‘ security”’ 
for a sum or sums of money at stated periods, & 
stamp duty was payable upon it at the rate of 
2s. 6d. per cent. on the aggregate amount of 
the minimum annual payments for seven years.— 
CouNTY OF DURWAM ELECTRICAL POWER DIS- 
TRIBUTION Co. v. INLAND REVENUE COMRS., 
[1909] 2 K. B. 604; 78 L. J. K. B. 1158; 101 
L. T. 51; 73 J. P. 425; 25 T. L. R. 672; 8 
L. G. R. 1088, C. A. 


Annotation :—Refd. Underground Electric Rys. of London 
& Glyn, Mills Currie v. I. R. Comrs., [1914] 3 K. B. 210, 


46. Electrical energy as ‘* goods, wares or 
merchandise ’’—-Stamp Act, 1891 (c. 39), Sched. I., 
Clause 3.}—CounTy oF DURIAM ELECTRICAL 
POWER DISTRIBUTION Co. v. INLAND REVENUE 
Comrs., No. 45, ante. 


SUB-SECT. 5.—CHARGES FOR SUPPLY. 
A. In General. 


See Electric Lighting Acte, 1882-1922 ; Electric 
Lighting (Clauses) Act, 1889 (c. 19), Sched., 
ss. 31 (1-3), 32 (1), (2), 33, 34. 

47. Differentiation of charges between con- 
sumers—Undue preference—Electric Lighting Act, 
1882 (c. 56), ss. 19, 20.|—-In 1898 deft. signed a 
request to pltf. co. for a supply of electric energy. 
The request was made subject, among other terms, 
& conditions, to the following: ‘‘ The consumer 
agrees to take the whole of the electric energy 
required for the premises mentioned below from 


PART Il. SECT. 11, SUB-SECT. 5.—A. 


0. Differentiation of charges be- | above Act is no 


rate for all electricity supplied by them. 
The preference ronibited 


as between customers 


207 


the co. for a period of not less than five years” ; 
& the charge was fixed at 44d. per Board of Trade 
unit. On the margin it was noted that in the event 
of the co.’s standard rate being reduced below the 
price therein quoted deft. was to have the benefit 
of such reduction. In 1901 deft. gave pltf. co. 
notice to disconnect. The co. had entered into 
similar contracts with other consumers for different 
terms of years, & in the case of one consumer at a 
different rate of payment. In an action by the 
co. for an injunction to restrain deft. from taking 
any electric energy from any person other than the 
co. :—Held: (1) the contract implied a contract 
by deft. not to take energy from any one except 
the co., which in a case of this kind, a trade 
contract for supply & not for personal services, 
could be enforced by injunction; (2) the contract 
was not void under the above sects. on the ground 
that undue preference had been given by the co. 
to other consumers; the relevant words of sect. 
19 were ‘“‘ under similar circumstances to a corre- 
: _ oply, & the sect. left a latitude to the 
co. to make bargains with its customers, where the 
circumstances differed or the supply did not 
correspond, for different terms, & on the facts of 
the case no undue preference was shown; (3) the 
injunction asked ought to be granted.—METRO- 
POLITAN ELECTRIC SUPPLY Co., LD. v. GINDER, 
[1901] 2 Ch. 799; 70 L. J. Ch. 862; 84 L. T. 818; 
65 J. P. 519; 49 W. R. 508; 17 T. I. R. 435; 
45 Sol. Jo. 467. 
Annotations :—As to (1) Refd. Husey v. London Electric 
Supply Corpn., (1902) 1 Ch. 411. As to (2) Conad. Husey 


v. London Electric Supply Corpn., [1902] 1 Ch. 411. 


A.-G. for Victoria v. Melbourne Corpn. 7] AC. 


469; A.-G. o. Long Eaton U- D. 0, (gid), Ul eT. S14 

A.-G. v. Hackney Corpn., [1918] 1 Ch. 372. 

48. .]|—Defts. who were the 
undertakers under the Long HKaton Electric Light- 
ing Order, 1900, & with & under the powers & 
obligations imposed by that Order & the above Act 
issued a circular with reference to the price 
proposed to be charged for electricity to power 
consumers, the effect of which was in certain cases 
to make a lower charge for power purposes to 
consumers who in addition to a supply for power 
took from defts. exclusively a supply of electricity 
for lighting purposes, & a higher charge to con- 
sumers of electricity for power only or for power 
& partial lighting :—Held: the differentiation 
proposed by the circular was a breach of both 
sects. 19 & 20 of the above Act.—A.-G. v. Lona 
EATON URBAN CounctiL, [1915] 1 Ch. 124; 111 




















L. T. 514; 79 J. P. 129; 31 T. L. BR. 45; 18 
L. G R. 23; sub nom. Lona Eaton URBAN 
OOUNCIL Vv. A.-G., 84 L. Js Ch. 131, 0. A. 
Anne | Onan A.-G. vw. Hackney Corpn., [1918] 
49. —— ——.|—A.-G. v. ILFoRD URBAN 
CounciL, No. 8, ante. 
50. —— -} — Defts. supplied 


electrical energy for power & light. Power was 
charged at a cheaper rate than light, & power 
consumers were allowed to use 20 per cent. of the 
total energy consumed for lighting their factories, 


CORPN., {1907} A. C. 469.—AUS., 





by s. 39 of 


consumers—— Under pane! deali under two different systems Rental v ng with amount 
—Under Electric Light & Power Act, | but only as between customers dealing | of electrical horse power generated. }— 
1896, resps. supply electricity wi under same system ; °(2) sect. 3 of | By agreement resp. co. pay 
M. under two t systems of | Hlectric Light & Power Act, 1901, | a specified fixed rental for a of 
charge, one at # fixed rate, the r | m authorising a specified variation in lying by the water's & 
at a rate v with the amount | rates of “— after a judicial decision | public Men her with the use of 
consumed, system adopted is at {| to the effect that they must in all | a portion of the flow of the river 
the cholee of the customer ; cases be uniform, not either | which had been placed at their disposal 
no preference is given to expremty or impliediy declaro that, | for the purpose of constructing works 

one customer over another :—Heild; | except in the instance, the | & generating electricity; & also ad- 
(1) they were authorised so to do, & decision must be upheld.— | ditional rentals varying in amount 
were not restricted to one uniform ! A.-G. FoR V H by reference to the : horse 
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Sect. 11.—Supply of electricity: Sub-sect. 5, A. & 
B.; Be ee €. Sects. 12 & 13: Sub-sects. 
1 & 2.] 


provided that the whole supply was taken from 
the same service & meter :—Held: this was no 
contravention of sects. 19, 20, of the above Act.— 
A.-G. v. HACKNEY Corpn., [1918] 1 Ch. 372; 87 
L. J. Ch. 122; 118 L. T. 393; 82 J.P. 116; 34 
T. L. R. 166; 16 L. G. R. 165, 0. A. 

51. Charge payable under special agreement— 
‘*‘ Actual cost of generating the light ’’—Inter- 
pretation of.|—Resps. were under contract to 
establish an electric light central station in B., 
& to supply light to the inhabitants & to the 
streets, public places, & private property, & in 
order to carry out that undertaking, to do certain 
specified things & to provide everything which 
might be necessary, whether specified or not, for 
the purpose of supplying electric light to the street 
lamps. In consideration thereof applts. by the 
same contract were bound to pay ‘‘ at such rates 
as will yield to the contracts a return equal to 
10 per cent. over the actual cost of generating the 
light ’? :—Held: according to the true construction 
of this contract, ‘‘ generating the light ’’ covered 
the whole series of operations leading up to the 
production of the light in the street lamps, & the 
‘** actual cost ’’ thereof covered all that the pro- 
duction of the light cost, including depreciation 
of plant, rent, taxes of the electric works & build- 
ings, & insurance.—BULAWAYO MUNICIPALITY v. 
BULAWAYO WATERWORKS Co., Lrp., [1908] A. C. 
241; 77L.J.P.C.70; 98 L. T. €00, P. C. 

52. ——— Fossibility of failure to provide efficient 
supply—Ultra vires.}—A corpn. who were under- 
takers for the supply of electricity trans- 
ferred, with the approval of the Board of Trade, 
their undertaking to defts., who agreed not to 
charge higher prices than those charged in the 
neighbouring borough. For the last two years, 
defts. had exceeded the borough’s price, & pltfs. 
brought this action for an injunction to restrain 
the breach of agreement :—Held: the agreement 
might conceivably, in certain circumstances, be 
incompatible with a proper discharge of defts.’ 
statutory duties. It was therefore wlira vires, 
& the action must be dismissed.—SoUTHPORT 
CoRPN. v. BIRKDALE DISTRICT ELECTRIC SUPPLY 
Co. (1924), 69 Sol. Jo. 176. 


B. Recovery of Charges. 

See Electric Lighting Act, 1882 (c. 56), s. 12 
(incorporating Gasworks Clauses Act, 1871 (c. 41), 
ss. 40, 41. 

538. "Right of action to recover barred—Agree- 
ment between undertakers & urban authority— 
Absence of penalty clause for non-fulfilment— 
Public Health Act, 1875 ie 55), s. 174 (2).] — 
Bririso INSULATED WIRE Oo. v. PRESCOT URBAN 
Districr Councni, [1895] 2 Q. B. 463; 64 L. J. 
Q. B. 811; 73 L. T. 383; 59 J.P. 552; 44 W. R. 
224; 117.L. BR. 557; 839 Sol. Jo. 691; 15 R. 633 ; 


peal, [1895} 2 Q. B. 538, O. A. 
Cnaion | A ual Upper U. C. v. Wakefield 
R. C., [1905] 1 Ch. 63. 
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to meters—Electric Lighting (Clauses) 





oOWe 
Dispute as 
ower generated & used & 
Rreposed of by the co. :—Held: the 
basis of caloulation was the 
amount or quantity of electrical horse 
ower erated used & sold or 
of at any one time, & eo 
remained until a higher p:int wae 
reached.— A. -G, FOR ONT ‘ARIO v0. 
CANADIAN NtaGARA POWER CO., 
(1912) A. G, 852. —OCAN. 


NETT 2. 
W. L. 


PART II. SECT. 11, SUB-SECT. 5.—B. 


q. Right of action to 
barred—No preferential lien.}—STEN 
EDMONTON CITY 
R. 62.—-OAN 


PART II. SEOT. 12. 


Yr. Failure to install within atipu- 
lated time—Right of coneumer to obtat 


EvLectric LigHTiIne AND POWER. 


Act, 1899 (c. 19), Sched., ss. 35, 37.]—HENDON 


a aa UPPLY OCo., Lp. v. BANKS, No. 58, 
post. 
55. Agreement for payment of minimum 


charge—No electricity in fact consumed.]— LONDON 
ELECTRIC SUPPLY CORPN., Lp. v. PRIDDIS (1901), 
18 T. L. R. 64, D. C. 

56. Against what persons — Sub-lease of 
premises by consumer—No notice to undertakers.]| 
—LonpDon ELEctTRIc SUPPLY CORPN. v. BRICK- 
WELL (1902), Times, Feb. 24. 


SUB-SECT. 6.—STANDING SUPPLY. 
See Electricity (Supply) Act, 1922 (c. 46), s. 23. 


Sect. 12.—METERS. 


Sce Electric Lighting Act, 1909 (c. 34), Sched. IT. ; 
Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., ss. 52, 54 (1), (2), 55, 56, 57, 58, 59. 

57. Accuracy of meter — Whether register 
conclusive evidence of amount consumed—Express 
provision for recalibration.]|—An eement was 
made between plitfs. & defts. for the supply of 
electricity to work pltfs.’ tramway. It was a 
term of the agreement that the amount of energy 
should be ascertained by the average reading of 
three Watt meters; that the meters should be 
calibrated & fixed by defts. & that, if & whenever 
any meter should show a difference of more than 
three per cent. from the mean reading of the other 
two, such meter should, at the option of either 
party, be removed & recalibrated, or, at the option 
of defts. replaced by another meter. It was a 
further term of the agreement that on written 
notice from one party to the other the three meters 
should be recalibrated in situ by the Board of 
Trade or by some other approved standardising 
institution agreed to in writing. Subject as afore- 
said the average reading of the meters was to be 
final & binding between the parties. On several 
occasions covering a long period of time it was 
found that the meters were inaccurate, & were 
registering fast as compared with a standard 
Aron meter. Pitfs. contended upon the facts 
that they were entitled to have three meters 
installed which were capable of measuring the 
exact amount of energy consumed by them. 
Defts. contended that pltfs. were bound by the 
Watt meters as & when recalibrated in accordance 
with the terms of the contract :—Held: (1) the 
meters could not be condemned as long as the 
remedy by recalibration in situ remained open to 
pitfs.; (2) if the error of any meter could be 
measured & was constant, & did not arise from any 
defective adjustment, the necessary rectification 
of the readings could be made in accordance with 
ascertained & constant error; (8) there could not 
be held to be any breach of any a cose or implied 
term of the agreement until pltfs. had applied for 
recalibration & it had been refused ; (4) the agree- 
ment did not amount to a warranty that the 
4L49UL UALLULLUD 1LUIDUMLICU DLLUULUW JLLLUESULD ULI GLELUULL 


of energy actually supplied, nor did it impose any 


poe elsewhere.}—Under a contract 
or the supply of electric power the 
wer co. failed to install meters by the 
(1908) 8 8 order to measure the 

2 current taken : to measure it otherwise 


recover not 
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Part II.—Powers, Duties, anp Liapiities or UNDERTAKERS. 


express obligation on defts. to keep the instruments 
up to the measure of accuracy which could show 
the energy actually supplied—GravEsEND & 
NoRTHFLEET ELECTRIC TRAMWAYS, LTD. v. GRAVES- 
END CORPN. (1910), 74 J. P. 156; 8 L. G. R. 445. 

58. ——- —— Determinable by electric in- 
spector.|—Where a dispute arises between the 


und ers under the Acts relating to electric 
lighting & a consumer supplied by them with 
electricity as to whether any meter is or is not in 


proper order for achat ee the value of 
the electricity consumed, this dispute is to be 
determined by the electric inspector as provided 
by Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., 8. 57. Where, therefore, an _ electric 
inspector has not been appointed under clause 35 
of the schedule, no cause of action arises agai 

a consumer for electricity claimed to have been 
supplied by the undertakers.—HENDON ELECTRIC 
SuPpPLy Oo., Lrp. v. BANKS (1917), 87 L. J. K. B. 
ag aM L. T. 544; 82 J. P. 228; 16L. G4. R. 
68, ) ° 

Failure to appoint electric inspector— 
Bars action by undertakers against consumer.|— 
See No. 58, ante. . 

59. Adjustment of calibration error.| — 
GRAVESEND & NORTHFLEET ELECTRIC AYS, 
Lrp. v. GRAVESEND CoRPN., No. 57, ante. 

60. Warranty of meter—Interpretation of 
agreement.|—-GRAVESEND & NORTHFLEET ELECTRIO 
TRAMWAYS, LTD. v. GRAVESEND CORPN., No. 57, 
ante. 

61. ——— Obligation on undertaker to main- 
tain.]—GRAVESEND NORTHFLEET ELECTRIC 
poral Lip. v. GRAVESEND CORPN., No. 57, 
ante. 











Srct. 13.—RESPONSIBILITY FOR INJURY OR 
DAMAGE. 


SUB-SECT. 1.—OAUSED DURING CONSTRUCTION OF 
WORKS. 


See Electric Lighting Act, 1882 (c. 56), s. 17. 

62. Liability to make compensation—Electric 
Lighting Act, 1882 (c. 56), s. 17.|—-WISE v. METRO- 
POLITAN ELECTRIC SUPPLY Co., -» No. 65, post. 

638. ———_ ——_.]|—_SHELFER v. CITY oF LONDON 
ELEorRIc LIGHTING Co., MEUx’s BREWERY Co. 
a wale OF LONDON ELEcTRIcC LIGHTING Co., No. 

» post. 

—— Lahd compulsorily acquired.|—See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., p. 290. 

64. Obstruction of natural watercourse — 
Causing floods—Public Authorities Protection Act, 
1893 (¢, 61).]—A municipal corporation executing 
works for the supply of electricity under a pro- 
visional order granted in pursuance of the above 
Act, are acting in execution or intended execution 
of an Act of Parliament within Public Authorities 
Protection Act, 1898 (c. 61), s. 1, & therefore where 
judgment is obtained by them as defts. in an action 
for an injunction to rain them from obstructing 
the flow of water in a certain natural watercourse 
by erecting sluices as part of the electric supply 
works, & for damages for flooding caused by suc 
sluices, the judgment carries costs to be taxed as 
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between solr. & client.—AMBLER (JEREMIAH) & 
Sons, Lrp. v. BRADFORD CorRPN., [1902] 2 Oh. 
5685; 71 L. J. Ch. 744; 87 L. T. 217; 66 J. P. 
708: 18 T. L. R. 758, O. A. 


Annotations :—Consd. Myers v. Bradford Corpn. : 
heady vk 258 ‘orange Sharp aoineton on Water Hoard ; 
e ® . oe on e 9 

1904] 2 Ch, 449. ‘ 


SUB-SECT. 2.—NUISANCE ARISING FROM USER OF 
WORKS. 


See Electric Lighting Act, 1882 (c. 56); Electric 
Lighting (Clauses) Act, 1899 (c. 19), Sched., s. 81. 

65. General rule-—— Compensation not sole 
remedy.|—Electric Lighting Act, 1882 (c. 66), 
s. 17, which provides for compensation in case 
of damage caused by electric supply cos. in the 
exercise of their powers, does not entitle the cos. 
to carry on their work in such a way as to cause 
a@ nuisance to their neighbours.— WISE v. METRO- 
POLITAN ELECTRIC SUPPLY Co., LTp. (1891), 10 
T. L. R. 446. 

66. Noise——Extent of.]—-The incumbent & 
trustees of a church brought an action against the 
corpn. for an injunction & es in respect 
of an alleged nuisance caused by a noise, described 
by witnesses as a ‘‘ low humming sound or note,”’ 
of varying intensity arising from the electric 
lighting works belonging to the corpn. situate in 
the immediate plea | of the church. Defts. 
denied the existence of a nuisance as alleged, & 
pleaded that the use of the works in question as a 
Pay Mrebenay or transforming station was a necessary 
& integral part of the working of other works 
erected under Oorpn. Act, 1900, & was authorised 
thereby; & that the particular machinery com- 
plained of by pltfs. was machinery necessarily 
& properly used in connection with the working of 
the system of electric tramways expressly 
authorised by that Act. In addition & without 
prejudice to the defence of fact defts. also relied 
upon the statutory powers given to them by the 
Act of 1900, & also upon the fact that they as a 
public authority were exercising such Ros & 
performing their duties with relation to the public 
supply of electric energy & the working of the 
system of electric tramways in a reasonable & 
proper manner & according to the best & most 
improved methods &, further, they relied upon 
Public Authorities Protection Act, 1893 (c. 61), 
so far as applicable :—Held : the sound complained 
of though it may have frequently caused irritation 
or annoyance to ce persons but did not 
generally distract the attention of ordinary healthy 

ersons, was not a legal nuisance.— TH v. 

RIGHTON CORPN. (1908), 98 L. T. 718; 72 J. P. 
225; 247. L. R. 414. 

67. Vibration — Injunction.] — Electric 
Lighting Act, 1882 (c. 56), s. 10, read together with 
sect. 82 thereof, is confined to construction of the 
works required to supply electricity, & does not 
apply to their subsequent user; & sect. 17 refers 
to payment of compensation for damages caused 
by the execution of such works & not to damages 
caused by their user when constructed. 

An electric lighting co. erected powerful engines 





elsewhere, & oe ains — co. by the workin ete., electric power, with authorit 
ower CO. as damages Ms Sitersane of Paheie on aoe” caused sO mush under R. 8. O., o. 200, 8. 3, to construct, 
price. YuKON Gotp Co. v. | vibration ‘n the adjo: that on | maintain, complete, & o te works 
Co. hich pltf.’s house to | for the production, eto., of electricity : 

> | render it at times —Held; the co. were entitled only to 


CANADIAN KLONDYEH POWER 
1919] 3 W. W. , 
eel W. R. 814; 47 D. L. R. 


‘was built as 
almost was 


though no actual s ury was | 6 their powers in such way as 

AR tak lace. The co. | not to create a nuisance, & the pltf. was 

PART Il, SECT, 18, SUB-sECT. 2, | *2O%7 {0 bared under Ontario Co.'s | entitled to an injunction & a reference 
67 1. .Noise—Vtbration—Injunction.] ' Act, for as to damages.~-HOPEIN v. 


J.-—VOL. xx. 


® purpose of manufacturing, 


P 
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Sect. 18.— Responsibility for injury or damage: Sub- 
sects. 2 & 3.] 


& other works on land near to a house which was 
subject to a lease. Owing to excavations for the 
foundations of the engines, & to vibration & noise 
from the working of them, structural injury was 
caused to the house, & annoyance & discomfort 
to,the lessee. The lessee & the reversioners brought 
separate actions against the co. for an injunction 
& damages in res ect of the nuisance & injury thus 
occasioned :—He there was nothing in either 
case to justify the ae in refusing to aid, by injunc- 
tion the legal rights which had : pach established.— 
SHELFER v. CrITy OF LONDON ELEcTRIC LIGHTING 
Co., Mzeux’s BREwsERY Co. v. City oF LONDON 
ELECTRIC LiGHTING Co., [1895] 1 Ch. 287; 64 
L. J. Ch. 216; 72 L. T. 34; 43 W. R. 238; 11 
T. L. R. 137; 12 R. 112, C. a ; subsequent pro- 
pisbehi tie [1895] 2 Ch. 388, C. A 

Anno ations :-—Consd. Wise v, 2, Metropolitan Elo Electric Supply 


Co 
Go. (1804), 10 T. L. R. at nv. Sutton, 
Sout Drypool an Co., [ 899] 3 Ch. | 217. Gonsd. 
er v. ceiaaar 0013 . Cb. eae ; Midwood v. Man- 


r 1 ch. 48 ; d. Kine v. Jolly, 
(1000) 1 PGiltog vw. Gray (1910), 27 
v. prea {1922} 1 Ch. 502; Slack 

v, Leeds Tait 0-0D: Soc., [1923] 1 Ch. 431. (See 
24) A OMTAIY ; Slack v. Leeds Industrial Co-op. Soc., 


CAE 2 ko 475. Refd. Westmoreland v. New Shariston 
Co, (1898), 1 ie T.716; Colls vy. Home & Colonial 
79; Colwell % St. Pancras B. C., 

Ch. or; ey v. Holborn & Pewee 1914), 
110 L. T. 5743 Pettey ». persons (1814), 6 4L. J. Ch. 81; 
Leeds Industrial Co-op. Soc. v. 1924] A. C. "851. 
Mentd. Allport Mi Securities Corpn. (18 2p) 64 L. J. Ch. 
49 Betta, [1905 a Ch. Saunby v. 
London (Ont.) Water Comrs 06) A. 6. ‘110; Rileys 

v. Halifax Corpn. (1907), 97 i. iO por 

ee. —— ALDERSHOT 


EXTER 
URBAN District CoUNCIL (1915), 79 J. P. Jo. 


——.]— 





69. ——- ——— ~——— Nuisance alleged to be 
temporary only.|—An electrit light co. will be 
restrained by injunction from so using their 

enerating station as to cause serious annoyance, 
By vibration, noise, & smell, to occupiers of adjoin- 
ing premises. Such an annoyance is not to be 
excused on the ground that deft. is making an 
ordinary & reasonable use of the land, nor on the 
ground that the annoyance is temporary & 
occasional.— KNIGHT v. ISLE OF WIGHT ELECTRIC 
Ligut & PowEr Co. (1904), 73 L. J. Ch. 299; 90 
L. T. 410; 68 J. P. 266; 20 T. L. R. 173 2 
L. G. R. 390. 

70..— ——- —- — ]— (1) Defts., a 
borough council, acting under a provisional order, 
erected an electric generating station in proximity 
to houses of which _ were lessees & occupiers. 
The order provided that nothing therein should 
exonerate the undertakers from an action for 
nuisance in the event of any being occasioned by 
them. In an action for an injunction it was 
admitted that the vibration caused by defts.’ 
machinery constituted an actionable nuisance 
unless it 9 was excusable upon the ground of being 
merely poten Ne alleged that the 
nuisance could be removed in time by experiment 
& alteration of the machinery; & contended that 
until the machinery was perfected the construction 
of their works was not complete, & the action 
would not lie against them :—Held: the nuisance 
was not temporary, & defts. were not entitled to 
carry on their works unless & until they could do 
so without creating a nuisance. injunction 


was granted during the continuance of the pltis.’ 
leases. 
Brace ns srg oie 7 ii. — —— 
Co. (1901), ac. L. T. 2 -R. Mo 


486; 40. L. R. 258.—O San O° 


318. O. R. 468; 22 Oo. L, T. COME) 


Eectric LigHTInGc AND PowER. 


(2) One of the pltfs. had granted a sub-lease for 
the remainder of term less the last three days 
thereof :—Held: he was entitled to an injunction 
in respect of injury to his reversion.—OoLWELL v. 
St. PANoRAS BorovuGH CouNcIL, [1904] 1 Ch. 707 ; 
78 L. J. Oh. 275; 90 L. T. 153; 68 J. P. 286; 52 
W. R. 528; 20 T. L. R. 236; 2. G. R. 518. 

—— ——.]—See, further, EASEMENTS, NUIS- 
ANCE. 

71. Nuisance apprehended — Risk of fire — 
Injunction.|—Savory & Pectery v. LONDON 
in SUPPLY OORPN., Lrp. (1891), 8 T. L. R. 


SuB-SECT. 3.—ESCAPE OF ELECTRICITY. 


See Electric Lighting Act, 1882 (c. 56); Electric 
Lighting (Clauses) Act, 1899 (c. 19), Sched., 
sect. 81. 

72. General rule.) If a person brings or 
accumulates on his land anythi which, if it 
should escape, may cause damage to his neighbour, 
he does so at his peril. If it does escape & cause 
d e he is responsible however careful he may 
have been & whatever precautions he may have 
taken to prevent the damage (LORD CRANWORTH). 
—RYLANDS v. FLETCHER (1868), L. R. 3 H. L. 
330; 37 L. J. Ex. 161; 19 L. T. 220; 33 J. P. 70, 
H. L. ; affg. S. C. sub nom. FLETCHER v. RYLANDS 


Tf9- 
(1866), L. R. 1 Exch. 265, Ex. Ch. 
Annotations :—Apld. Gordon v. St. James, Westminster 
Vestr 5(1885), a - - 611; Jones v. ag at ae Ry. 
soe Distd. Saxb 7? o M.S ede 
L. Cc. oy 953: The Thetis (1869), oie 2 
& * 365 | sr ae Taylor (1871), L. R. 6 Exch. 
217; Wilson v. Newberry (1871), L. BR. i % . B. 81: 
Dunn v Birmingham Canal Na pon Co. (1872), L. R. 
8 Q. B. 42; Ross v, Bonen «te 2), L. R. 7 Q. B. 661; 
Smith v. Fletcher ve ) L. R. 9 Exch. 64. Apld. 
Crompton v. ue (18 74), R. 19 Eg. 115. Consd. 
Madras Ry. Zemindar eg A pee lend at (1874), My 
L. T. 770% Cattle v. Stockton Wate ks Co. (1875), 
L. R. 10 Q. B. 453; Wilson v. hte ere ADD. Aves) 
05. Distd. Nic hols v. EET LED Y d (1878), 2 
Humphries v. Cousins (1877), 46 L. J. Q. B. 438. “Apia. 
Crowhurst v. Amersham arial 1 Board (1878), 4 Hx. D 
Distd. Nitro-Fhos hate & Odam’s Chemical Manure on 
a pone &S tharine Docks Co. (1878), 27 W. R. 
Box v. Jubb wahe a = aoa 76; Anderson v. 
peonhelnee (1880), ye ae 602. Apld. Powell v. 
Pa tte 6 Q. Pe 6°38 “Dixon v. Metropolitan Board 
orks (1881), give Snow A Poy capt 
bo 27 Ge D bse Noma G ht © Co. o 
Abbots, Kensington Vest: TBBaS, oe & Ei, 
;: ote v. Grand Junction Waterworks Co. 
ise, 2 cory » B, ee te Blake v. meee & House Propert: 
. 667, . Hvans v. M.S sg. & 
). 626. Distd Abelson v. Brockman 
8s 119, Apid. Kilburn v. People's Palace 
Co. (1890), 25 Q. B. D. 268 ono ons 
Nat Telephone Co. v. Baker, [1893] 2 Ch. 186. 
helsea Waterworks Co. (1894), 70 
v. Noakes, [1894] 2 Q. B. 281; 
etropolitan Gas Co. (1895) 


Greenwell v. Low Beechburn Coal Co., 
98} 2 Q. B. 496. 


L. J. Q. B. 126; 
gen 2 Q. B. 165; Blake v. Woolf, [18 
pid. Batcheller v. Tunbridge Wells Gas Co. (1901), 84 
L. T.7 . Hastern & South African T ph Oo. 
Ca ram. Oos., [1902] A. O. 381; Ely Brewery 
Co. v. Pontypridd ve Br es - grea 8; Ghichester 
. B. : ns v. ree 
B. 160. Apld. Foster v. War 
By} x ‘— 648; Ho ver Southend -om Bex 
K. B. 3 305: ». Bristol Tram. 
Phere. v. Snell ee 2 
‘giantend, [1909] 1 Ch. 427: ‘Whitmorer ae coat 
0. 0 ndon Gen 
Omnibus Oo., {1909} 2 K. 5 di 
Walker, [1910] 1 K, i 1 


G., (eit) 1 1 Ch. 39 
Ric Lothisa, 
Gonibeiy >. Poplar B.C. (1014), & 


Expld. & A haring Cross a 
ll co (1014) 3 K. B. OTB. heat de 


« RY C MicuONEO:t Orry | (1915) 15), 70. Tim he N. 


188 ; 320.L. R.1 
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1917] xo. rtd id. Ho te DG aed, (1 (1617 1 
®. eaZz 
pF B. 443. yeas noe 


cestershire (1018) bas i. aannor v. 
Panda eT) 2 4 43 * Bertey oo ee uano Co. 
Rainham cal Works, Feldman & Pera, 


C cuit 
ind, Coope v. Same An 3 K. B. 487 
Chemical 485, Go v. Belvedere Fis 


(aay "1 A. 
82; Manton v. 


Brocklebank, [1923] 2K. B. 212. Consd. Edwards »v. 
ham Canal Navigations (1923), 40 T. L. R. 88. 
Apid oare v. McAlpine, [1923] 1 Ch. 167. Consd. 


Cockburn. © Smith, [1924] i. K. B. 119. Refd. Smith 
vo. L. & 8. W. R yi (1870), L R.6C. P. 14; Child v. Hearn 
(1874), L -R.9 Exch. 176; "Hurdmanv. N. EB. RB Ry. nous 
C. P. 168 ; A.-G. v. Tomline Athee Ps Ch. 214; 
Fleming v. Man encneee cote (see 1), 4 bet, 17 | 
Tillett v. Ward (1 


oe2y 10 Q 17: yf 
a a Ry. (1884), 13 B. a 131; Darley Mae ee ery 
Co. Mitchell (1886), 11 Ape. 127; Ruddiman 
©. Smith (1889), 60 L. 'T. 708; Bradford Co 
(1894), 71 L. T. het “Gill v. Edovin Oat 
Grosvenor & i En Ry. & Termin Dos v, 
Hamilton (1894), L. T. 362 ; unten oe Belen 
Estate (1895), 39 ‘sc Jo. 381; Dixon v. G. W. Ry. (1896), 
75 L. 245; St. Helen’s Corpn. v. United Alkali 
June 19; ne . a eae Ry. . Roe: 
11902) A. C. 220 ; Ilford Gas rad U. D C. (1903), 
67 J. P. 365 ; Smith v. Guin: OSolt 2 K. B. 448; Man- 
chester Corp n. v. New Moss Sard Co., [1906] 1 Ch. 278; 
Jones v. Tes (1911), 106 Iu. T. 123; Remorquage a Hélice 
(Soc. Anon. de) v. Bennetts, [19117 1 i ee . 243; Titterton 


oh a one 


v. Kingsbury poner yet), 104 L. T. 569 : Marrs 

Drainage Board v. G. ane (912), 1 106 L. 429°: 

Heath’s Garage © Hodges, {1 16] 2 370; hee 
Mansel os Webb (1918), 


Queb . ; Ry. ., Light, Heat & Power 
. 662; Jefferson v. Derbyshire 
281; Performing Right Soc. 
92 L. J. K. B. 


oR 1goa 
Co. v. Vandry, [1920] 4c. 
Farmers (192 
v. yl hoe risa Syndicate (1923 811; 
Pulllipe ». Britannia Hygienic Laun “Co., [1923] 
; Edwards v. Birmingham Nav. ations, [1924] 
1 K. B. a Mentd. R. v. ote phens Tee8), U .1Q.B. 
702 ; Woodall 2. 5 Hingley (188 ),1 OF ers Richards 
». Jenkins oa / fk eet coe 14304) 
54 L. J. ae Holliday ». 
A. C. 81 o onicy v. Edinburgh Corpn. en P. 
233 ; De oe v. Korossa (Ceylon) Rubber 7 (abi o) 
88 L. J. P. ©. 54; Boynton v. Ancholm e Drain 
Navineion’ ‘Comrs. = 192i] 2 K. Br 
v. Davies, [1924] 2 K. B. 75; itorming 
Ciryl Theatrical Syndicate, fibosy 1K.B 


78. Whether absolute lability — a common 
tw.]—A man who creates on his land an electric 
urrent for his own purposes, & discharges it into 
he earth beyond his control, is on the principle 
{ Rylands v. Fletcher, No. 72, anle, as responsible 
or damage caused by that current as he would have 
een if, instead, he had discharged a stream of 
rater. Where the act is done in pursuance of a 
rovisional order of the Board of rade, it is pro- 
ected to the same extent as other nuisances under 
tatutory authority. 


ee 
t Soc. v 


211. 


A tramway co., acting under a provisions order 

& using the best known system o 

traction, caused electrical disturbance | in the wires 

of a telephone co. acting under licence from the 

Postmaster-General :—Held: the tramway co. 

were protected from liability for nuisance.— 

NATIONAL TELEPHONE Oo. v. BAKER, [1893] 2 

Ch. 186; 62 L. J. Ch. 699; 68 L. T. 2838; 57 

J.P. 373 ; 9 T. L. R. 246; 3 R. 818. 

Annotations 5 ee. Bb Shelter *. Ba of f London Mlectric 
Electric L ittag Go, (1808) 1 Oh, 287 stern & South 
African Te graph Co. v. Cape ram. Cos., [1903] 
A.C 381; v. Bristol Tram. Go, T1908) 2 K. B. 16, n. ; 
Hoare v. McAlpine, [1923) 1 Ch. 167. 

14. -]—LONDON HYDRAULIC POWER 
Co. v. St. JAMES & Pari Matyi Exzcrric Licur 
Co., Lrp. (1906). cited in, [1918] 3 K. B. at 
p. 448; 29 T. L. R. at p. 650; 70 J. P. Jo. 148. 








‘Annotation : -—Consd. C Cross, West End & City 
Electricity ’ Supply Co. v. London Hydraulic Power Co., 
{1913)3 
75. -|—The principle enun: 








Rylands v. Fletel er, No. 72, ante, that 
who brings into being, or collects on his premises, 
an agent likely to do damage if it escapes, is liable 
for the consequences of such escape, does not apply 
where, in the absence of negligence or nuisance, the 
consequences are the result of a combination 
between that agent & another agent over which the 
owner or possessor of the first agent has no control. 
A local authority, authorised under the Electric 
Lighting Acts to supply electricity within their 
district, had, as part of their system, a brick-built 
chamber under the pavement of a street within 
their district, inclosing a box containing electric 
cables or wires & a fusing apparatus which acted 
as a kind of safety valve whenever the electric 
current was overloaded. The construction of the 
chamber & box was that generally adopted by 
suppliers of electricity. When the “ hae 
took place, electric sparks were emitted from the 
‘* fuse.”’ Near the chamber were the gas mains 
of two gas cos., & gas frequently escaped from the 
mains & found its way into the chamber. This 
chamber was ts dasrpegeree examined, but it was 
found impossible to prevent the gas entering 
therein. An explosion occurred in this chamber, 
caused by a spark from the fusing, which took 
place at the time, coming into contact with a 
mixture of air & gas in the chamber with the 
result that plitf., who was walking on the pavement 
close to the chamber, was injured. In an action 
brought by him against the local authority for 
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731. Whether absolute liability—At 
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in pltf.’s particulars of demand to have ( ELECTRIO Tey & LIGHTING Co., 
arisen from the negligence of the co. | LTp., (1916) V. L. R. 281; 210.L. BR. 
in various respects, substantially con- | 181 —AUS, 
sisting of od ineffective insulation of \ 
the wire. he trial ju refused to t—_— ss — — ——..] — Authorit; 
direct the i that if they were of | to a street railway to enter upon 
opinion that the uries were caused | break the surface of streets & lay rails 
by an escape of electricity the ea does not in the absence of an express 
find a v ct for pltf. apart vision in co.’s charter to the con- 
eo of at 3 cag verdict free we from liability ea by une 
ven for eos on the | negligence for damage caused 
question of their neg he judge | escape of electricity ee ite cig 


subsequently tion by 
pltf. for a new trial on the ground of 
misdirection, but at the same time 
gave pltf. leave to amend the plaint by 
adding a claim based on the co. having 


new trial :—Held: the a role to grant 8 the 
co. were vane without ig Pager was 
open upon the plaint as it originally 
d & that the company were liable 
uuler the eacape of the electric current 
which the uries were Dunas to 
pit tf. was the necessary co ence of 
he exercise by the co. of their Ceatnto 
powers, & a new trial should be gran’ 
-—FULLARTON 0. NORTH MELBOURNE 
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— .J— The 


rin- 
ci sle ‘that an owner, even ba 

or negligence, ie 
on his land som 


—— us & ma aime 
evous yiat apt: Inder Ae inal. 
is ooiabie to a neighbour who is 
pores cannot be so extended as to 
pose iiabili ility when the injury done 
the consequence of the 
his own gal pases 
to ep aomana, done.— : 
Ly e — 
& SovuTH AFRIOAN TELE- 


P 2 





212 
Sect. 18.—. onsibility for injury or damage: Sub- 
sect.8. Sects. 14, 18 & 18) 


damages for personal injuries, the jury found, 
in answer to questions put to them by the county 
ct. judge, with the consent of both parties, that 
the chamber did not constitute a nuisance & that 
defts. were not guilty of negligence in having the 
chamber maptopery constructed, & they assessed 
the damages (if recoverable) at £25. e judge 
entered judgment for defts. :—Held: his decision 
was right.—GoopBopy »v. PoPpLaR BorouGH 
Councry, (1914), 84 L. J. K. B. 1280; 79 J. P. 
218; 18 L. G. R. 166, D. C. 

76.-———- —— Independent of proof of 
negligence.|—Defts. were empowered by the 
Manchester Electric Lighting Order, 1890, made 
under the Electric Lighting Acts, 1882 & 1888, & 
confirmed by Act of Parliament, to supply electrical 
energy in their district & for that purpose to lay 
down electrical mains, but it was provided by 
clause 70 of the order that nothing therein con- 
tained should exonerate them from any indict- 
ment, action, or other proceeding for nuisance 
in the event of any nuisance being caused by 
them. One of their mains fused & the bitumen 
in which the main was laid in consequence became 
volatilised into an inflammable gas, which accumu- 
lated for some time, & then exploded, causing a 
fire by which the pltfs.’ goods were damaged :— 
Held: apart from any question of negligence, 
defts. were liable to plitfs. as for a nuisance by 
reason of the provisions of clause 70 of the order.— 
Mirpwoop & Oo., Lip. v. MANCHESTER OCORPN., 
{[1905) 2 K. B. 597; 74 L. J. K. B. 884; 93 
I. T. 525; 69J.P.848; 54W.R.87; 217.1. R. 
667; 8 L. G. R. 1186, O. A. 


Annotations :—Folid. C Cross Electricity Supply Co. 
FIP Bia. 


v. Hydraulic Power Co. 13 K. B. 
84 L. J. K. B. 1230. 


B 4s {1914 

Goodhody v. Poplar B. 0, (1914), 

ham Chemical Works v. Belvedere Fish Guano 

Co., [1921] 2 A. C. 465. 

77. —— —— Damage to telephone cable.|— 
In 1898 defts. under the powers conferred by a 
local Act constructed an clectric tramway along 
certain public roads. In 1914 the Postmaster- 
General laid sc aged he along the same roads a 
telephone cable, which at one point came within 
seven feet of defts.’ lines. In 1916 a breakdown 
occurred in the cable in consequence of its being 
injuriously affected by an escape of electricity 
from defts.’ lines. In an action by the Postmaster- 
General under sect. 65, sub-sect. 2, to recover the 
expenses he had been put to :—Held: the liability 
of defts., under that sub-section, which was to be 


Evectric LiaHTIna AND POWER. 


read independently of sub-sect. 1, was an absolute 
liability, & neither the fact that defts. had used 
every reasonable means in the working of their 
undertaking to prevent injurious affection to 
pltf.’s cable, nor that pltf. by laying his cable so 
near to defts.’ lines had courted the injury, afforded 
any defence.—PosTMASTER-GENERAL v. BLAOCK- 
POOL & FLEETWOOD TRAMROAD Co., [1921] ] 
K. B. 114; 90 L. J. K. B. 186; 124 L. T. 865; 
85 J.P.71; 87T.L.R.20; 19L.G.R.1,0.A. 


Annotations :—Refd. Postmaster-General . Liverpool Corpn., 
fe 3) A. O. 587. Mentd. Moriarty v. Regent’s Garage 
ioe fies) 2 e B. 766 ; Nelson, Murdoch v. Wood (1922), 
78. —— Limitation of—Statutory authority.]— 

NATIONAL TELEPHONE Co. v. BAKER, No. 78, anie. 
79. —— —— Contributory negligence. }—Tele- 


graph Act, 1878 (c. 76), 8s. 8, which provides that 
where any undertakers, body, or person, by them- 
selves or by their agents, destroy or injure saat 
telegraphic line of the Postmaster-General, suc 
undertakers, body, or person shall be liable to 
pay to the Postmaster-General such expenses, if 
any, as he may incur in making good the said 
destruction or injury does not apply where the 
destruction or injury is occasioned by the Post- 
master-General’s own negligence or by the negli- 
gence of those for whom by legal succession or 
otherwise the Postmaster-General is responsible. 
—POSTMASTER-GENERAL v. LIVERPOOL CORPN., 
[1923] A. O. 587; 92 L. J. K. B. 791; 130 L. T. 
41; 87 J. P. 157; 39 T. L. R. 598; 67 Sol. Jo. 
701; 21L. G. R. 553, H. L. 


Annotation :—Refd. Postmaster-General v. Bock & Pollitzer 
(1924), 88 J. P. 137. 
80. ——— ——— Injury due to foreign agency— 


Not within undertaker’s control.|—GoopBODY v. 
PopLaR BoroueH Councit, No. 75, ante. 
—.]|—See, generally, NUISANCE. 

81. Negligence causing personal injury — 
Explosion—In electric main.|—-An explosion took 
place in an electric main belonging to a local 
authority who were carrying on an electric lighting 
undertaking under statutory powers, with the 
result that a woman who was passing by, though 
not actually struck by anything thrown up by the 
explosion, experienced a nervous shock of such a 
character as to injure her. Ina county ct. action 
brought by the woman against the local authority 
expert evidence was called to show that the 
explosion was due to gas in the main, & would not 
have occurred had the main been properly 
ventilated ; but the county ct. judge non-suited 
pitf. on the ground that there was no evidence of 
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KLBOTRIO Co. (1918), 35 W. L. R. 121; | caused a ; 


18 B. O. R. 522; 12 D. L. R. 675; 4 
WwW. W. R. 1315.—CAN. 
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ligence to go to the jury :—Held: there was 
dence of negligence which should have been left 
to the jury, & the case could not properly be with- 
drawn from them merely because the injury was 
due to nervous shock only.—_SoLoMONS v. STEPNHY 
ptt OCounci. (1905), 69 J. P. 8360; 3L.G. R. 
91 9 ® be 

s2. ——- ——— In__ street box.]——ExLioTT v. 
BaTrerRsHA BOROUGH OounciL (1910), 74 J. P. Jo. 
627. 

88. —— Contact with live wire— Right of 
{indemnity from contractors for installation.|— 
A contract between contractors & a local authority 
for the installation of electric light in public baths 
& washhouses belonging to the latter incorporated 
a rule of the Pho Fire Office that ‘“‘ when a 
system of metal tubes is employed the metal tubes 

ould be earthed except in those cases where the 
earthing would not be desirable.’’ In carrying 
out the works a system of metal tubes was employed, 
but the metal tubes were not earthed. After the 
completion of the works two members of the public 
who were using the baths were accidentally killed 
by an electric shock from a wire forming part of 
the works. The representatives of the persons 
so killed recovered damages from the local 
authority, who claimed to be indemnified by the 
contractors. An arbitrator, before whom the 
claim was heard, stated his award in the form of a 
special case, finding as facts that the accident 
was due to the fact that the metal tubes were not 
earthed ; that there had been no negligence on 
the contractors’ part in not earthing the tubes ; 
& that the earthing of the tubes would not have 
been desirable so far as risk of fire was concerned, 
but would have been desirable so far as risk of 
accident to bathers was concerned :—Held: the 
rule of the Phoenix Fire Office was incorporated 
in the contract with a view to the prevention of risk 
of fire, & inasmuch as the earthing of the tubes 
was not desirable with reference to that object, 
there had been no breach of contract on the 
contractors’ part, & they were not liable-—Re 
FULHAM Borovenr Oouncit & NATIONAL ELECTRIC 
Sap asad ng Oo., Lip. (1905), 70 J. P. 553; 4 


] HEELER v. ST. MARYLE 
BONE BorouGH Councit (1910), 74 J. P. Jo. 269. 


né, 
e 


Sect. 14.—REMEDY OF DEFECTS IN WORKS 
OR SYSTEM. 


Power of Board of Trade 
Part I., Sect. 1, ante. 


action for damages against applts. :-— 
Held: (1) applts. were liable tor the 
damage without proof that they had 

n they had failed 


to remedy.|—See 


s. CO. 490.—CAN. 


[enema eatan) 
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Sgor. 15.—REVOCATION OF POWERS. 


See Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., ss. 638-68, 74; Electricity (Supply) Act, 
1919 (c. 100), s. 39. 


Sect. 16.—RATING AND TAXATION OF UNDER- 
TAKING. 


See, generally, INcoMB Tax; Rates & RATING ; 
Electric Lighting Acts, 1882-1922; HElectric 
Lighting (Clauses) Act, 1899 (c. 19), Sched., ss. 6, 7. 

85. Quinquennial valuation — Undertaking in 
several parishes — Apportionment.) — OHARING 
Oross, West END & Oiry ELmorriciry SUPPLY 
Co., Lp. v. LAMBETH & WESTMINSTER ASSESS- 
MENT COMMITTEES & WESTMINSTER CITY COUNCIL 
(1906), 1 Konst. Rat. App. 21. 

86. ——— Based on accounts of previous year— 
Evidence as to state of business during current 
year.]—In hearing the appeal of an electric supply 
co. against quinquennial valuation lists e in 
1905, the ct. decided that the case must proceed 
upon the figures contained in the co.’s accounts 
for the year 1904, but allowed resp.’s counsel to 
put questions as to the general results of the 
working of the co. in the year 1905.—CHARING 
Cross, Orry & Wrst END ELECTRICITY SUPPLY 

. Lip. v. Crry or LONDON UNION (1908), 
1 Konst. Rat. App. 81. 

87. —— Reduction in assessment — Supple- 
mental lists subsequent to previous valuation.|—An 
electric supply co. had suffered, since the quin- 
quennial valuation of their undertaking was made 
in the year 1905, a shrinkage in the profits of their 
undertaking, owing to various causes specified 
in the report. The co. appealed ep hae su mo 
mental lists made for two parishes in the year 1908, 
& claimed that the assessment of their undertaking 
in the two parishes together should be reduced by 
a. sum, which was the result of a comparison between 
the net revenue earned by the company in 1904 
& in 1907 :—Held: the co. were entitled to a 
reduction ; but in calculating the amount of the 
reduction, it must be assumed that the quin- 
quennial valuation was still correct in the year 
preceding that in respect of which the supple- 
mental valuation lists of 1908 were made.—WEST- 
MINSTER ELEcTRIC SUPPLY OORPN., LID. v. 
WESTMINSTER ASSESSMENT COMMITTEE (No. 1) 
(1909), Konst. & W. Rat. App. 1. 

88. Effect of severance of part of under- 
bcp Fig co. carried on the busincss of supplying 
electricity in the Borough of Padaington & in 


wards reconstructed & made wider, 

ao | PERE RITREN aT SoS Sa 
ry da 

i ome ceased to bé insulatea. 
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8. AF. r Cc. 381.— 
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Crry mt pa 
CAN, CORPN (1892), 2 B. ©. R. 156.— 


én Eee, 


ST  cmnmme — -_, 
v. Ot, HENRI CORPN. (1896) Qo o 


MORGAN v. BELL TELEPHONE CO. 
CANADA (1896), Q. R. 11 8. C. 103.— | become worn & 
CAN. G., a boy un nine age, 
Ae es - en j— | while playing on ne bridge, ig Ben A 
Hvupson v. SMITH’s FALLS ELECTRIC tounhing, this © bated d * wea badly 
POWER Co., LTD. (1913), 24 oO. Ww. R. i ny 2 f : the the 
$38 i $8 W. N. 1227; 11 D. L. R. condition in which they were at the 
1. — — dation brought too | te engke Mase tne ‘highway, the 
late. }—-UNION ASSURAN ies cn & | com were tS aPae or the injury 
SISTERS OF ST. ANN 0. to G. vw. TORONTO oO 
CoLtumB1a Erecrric Ry. Co. (1915), | LiaHT Co. (1906), 38 8S. CO. R. 27.— 
29 W. L. R. 483; 7 W. W. R. 119; 30 ' 
W. L. R. 717; 8 e ° R. $27 ; 21 nn. , omemememmed ——s ——e HILSON v. 
D. L. R. 62; 21 B. 0, R. 71.—OAN. NonTHEEN OwtaRi0 Lieut & Po EE 
ao ag igs A gett in- | Do". R, 606; 17.0. W. N. 2943 59 
Contact with live wire.}—The owners of | 8. O. R. 443.—CAN, 
land in Y. built a b over & ravine o. —— Contact with live ohare 
the Toronto Hlestele Ligne laced. rome fo ont ree Te LIGHT & 
‘aoross the ravine about ten feet OWER OO. ©. LEPITRE (1898), 29 
from the bridge. The bridge was after- | 8. O. R. 1. . 
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Sect. 16.—Rating and taxation of undertaking. 
Secta. 17-29.] 


other parts of the Metropolis. On July 5, 1904, 
the co. entered into an agreement to transfer that 
ortion of their unde ing which was in the 
orough of St. Marylebone to the local authority. 
In pursuence of that agreement the co. continued 
to supply all consumers in St. Marylebone to 
Aug. 6, 1905; & from that date they supplied a 
adually diminishing number of such consumers 
Mar. 31, 1906, when they ceased to su ply 
any consumers in St. Marylebone. The heredita- 
ments occupied by the co. in Paddington were 
assessed in a quinquennial valuation list for that 
borough made on May 23, 1905. In an appeal 
against this list, the arbitrator found as a fact that 
& person desirous of becoming a tenant of the co.’s 
undertaking would in the year 1905 have ascer- 
tained the purport of the agreement, & that the 
rent which he might reasonably be expected to pay 
would be materially diminished by the facts so 
ascertained. The arbitrator therefore took into 
account the circumstances that the Marylebone 
undertaking was before Mar. 31, 1906, in process 
of pete severed, & was on that date to be wholly 
severed, from applits.’ undertaking :—Held: the 
arbitrator was right.—METROPOLITAN ELECTRIC 
Suppiy Co., Lrp. v. PADDINGTON UNION (1907), 
2 Konst. Rat. App. 678. 


SEcT. 17 pe One FEST AND INSPEC- 


See Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., ss. 35-37, 39, 40~48. 

89. Fees & expenses of inspectors — Confined 
to expenses of tests & inspections—Salary or 
expenses of laboratory not included.|—The ‘‘ fees 
& reasonable a emp ”’ of an electric inspector 
which, in the absence of any agreement to the 
contrary, are to be paid by the undertakers by 
Electric Lighting Orders Confirmation (No. 15) 
Act, 1890 (c. ccxxxix), are confined to the expenses 
incurred by the inspector in making tests & 
sevnections, & do not include the salary of the 
occurréu- or the expenses of his laboratory.— 
injuriously &Crry or LONDON ELEcrric LIGHTING 
from defts.’ liner, J, Q. B. 942; 78 L. T. 841; 47 
General under %], Jo. 635, D. C. 
expenses he had appoint inspector— Bars right 
of defte., under indertaker.|—HENDON ELECTRIC 
D. v. BANKS, No. 58, ante. 


GRAPH Co. v. Car’ 
Co., [1902) A. o : 


b. ad 
psed in PY8.—MAPS AND SECTIONS—PREPARA- 
the’ TION AND PUBLICATION. 
t* See Electric Lighting (Clauses) Act, 1899 (c. 19), 
Sched., s. 60. 


Srect. 19.—NOTICES BY UNDERTAKERS. 
See Gasworks Clauses Act, 1871 (c. 41), s. 45, 
as incorporated by Electric Lighting Act, 1882 
(c. 56), 8.12; Electric Lighting Clauses Act, 1899 
(c. 19), Sched., ss. 61, 62. 
Notice of accidents.]—Sre Sect. 26, post. 


Sect. 20.—PUBLICATION OF BOARD OF TRADE 
REGULATIONS. 


See Electric Lighting (Clauses) Act, 1899 (c. 19), 
Merry 8. Fe Hl city (Supply) Act, 1919 
c. . 8, e 


Exectric Liagntmne AND PowEr. 


Sect. 21.—RECOVERY OF PENALTIES AGAINST 
UNDERTAKERS. 


See Gasworks Clauses Acta, 1847 (c. 15), & 187 1 
(c. 41), as incorporated by Electric Lighting Act, 
1882 (c. 66), s. 12; Electric Lighting (Clauses) 
Act, 1899 (c. 19), Sched., s. 76; Perjury Act, 1911 
(c. 6), ss. 1, 17, Sched. 

91. Absence of penalty clause—Bars right of 
action by undertaker—Public Health Act, 1875 
(c. 55), 8. 174 (2).]|—BririsH INSULATED WIRE Co. 
v. PRESCOT URBAN Districr Councit, No. 53, 
ante. 

92. Action for damages maintainable by con- 
sumer—Penalty clause notwithstanding.|—-MoRRis 
& Bastert, Lrp. v. LOUGHBOROUGH CORPN., No. 
81, ante. 

98. Liability ‘‘from any cause whatever ’’— 
Effect of order restricting lighting.|—By an - 
ment made in 1911, which was to remain in force 
till Dec. 25, 1917, pltfs., an electric lighting co., 
contracted to light the streets of a borough & by 
the penalty clause agreed with the corpn. that 
‘‘in case of any default in lighting the lamps or 
any of them during the time in which the same 
ought to be lighted as aforesaid from any cause 
whatever,”’ the latter should be at liberty to deduct 
from any payment certain sums. Owing to a 
Lighting Order, dated Dec. 15, 1915, under Defence 
of the Realm (Consolidation) Regulations, 1914, 
restricting the lights in the borough, the number of 
lamps actually lighted during the year 1916 was 
very , & in an action by pltfs. to recover 
£1,290, the total of four quarterly payments as 
fixed by the agreement, defts. claimed to deduct 
sums which by the penalty clause they were to be 
at liberty to deduct in the event of lamps remaining 
not lighted ‘‘ from any cause whatever ’’; further, 
that by reason of the lighting order the rye 
of the contract had become impossible or within 
reasonable probability impossible :—Held: the 
words ‘‘ from any cause whatever ’’ though wide 
enough to become unlimited, were in fact limited 
to causes over which pltfs. had or ought to have 
control, causes in which there had been some 
default on their part. Pltfs. were accordingly 
entitled to recover the full amouat claimed without 
deduction. WycomBE BorouGH ELEcTRIC LIGHT 
& PowEr Co., Lrp. v. CrirePING WYCOMBE CORPN. 
(1917), 33 T. L. R. 489; 15 L. G. R. 658. 

94. Effect of force majeure clause — Appre- 
hended strike.|— HACKNEY BorouGH COUNCIL VU. 
Dork, No. 37, ante. 


Sect. 22.—SAVING CLAUSES RESPECTING 
RIGHTS OF OTHERS. 
Rights of Crown.|—See Electric Lighting 
(Clauses) Act, 1899 (c. 19), Sched., s. 80. 
Mining rights.|—See Electric Lighting Act, 1882 
(c. 56), 8. 33 ; MINES. 


Rights of Postmaster-General.|—See Electric 
Lighting Act, 1882 (c. 56), s. 35; TELEGRAPHS & 
TELEP 


HONES. 

Application of future Acts.]—See Electric Light- 

ing Act, 1882 (c. 56), s. 34; Electric Lighting 
(Clauses) Act, 1899 (c. 19), Sched., s. 82. 


Srcr. 23.—INJURY TO UNDERTAKERS’ WORKS. 

See Gasworks Clauses Act, 1847 (c. 15), ss. 18, 14 ; 
Gasworks Clauses Act, 1847 (c. 15), ss. 18, 19, 20, 
& Gasworks Olauses Act, 1871 (c. ae s. $8, as 
incorporated by Electric Lighting Act, 1882 (c. 56), 
gs. 12. 


Part II.—Powers, Duties, AND LIABILITIES oF UNDERTAKERS. 


95. Pipes & wires— Laid under unauthorised 
street subway — Interference prohibited.) —W. & 
Co. were occupiers of land on both sides of F. 
Street within the urban district of which the 
W. U. D. O. was the urban authority. In Apr. 
1901, W. & Oo., constructed a tunnel or culvert 
beneath the carriage-way of F. Street for the 
purpose of carrying electric cables in connection 
with their business. The tunnel consisted of a 
concrete flooring & a brick archway. They subse- 

uently changed their plans, & cutting through 
the concrete, laid the cables in pipes upon or nearly 
upon the clay subsoil, & filled in the flooring 
with fresh concrete. The W. U. D.C. gave them 
notice to remove the tunnel in accordance with 
Public Health Act, 1875 (c. 55), s. 26. W. & Co. 
then removed the keystone of the arch, the tunnel 
fell in, & the subsidence was made good with 
ballast. The W. U. D. OC. not being satisfied, 
brought an action claiming a declaration that they 
as the urban authority might properly cause the 
arch, vault, or cellar constructed by defts. under 
the carriage-way of F. Street to be altered, pulled 
down, or otherwise dealt with as the W. U. D. C. 
should think fit. W. & Co. instituted a cross- 
action for an injunction to prevent the W. U. D. C. 
from cutting, disturbing, or injuring their pipes 
or electrical wires. e two actions came on 
together. It was argued on behalf of the W. U. D.C. 
that they had a right to remove the whole 
of the structure, including the pipes & wires :— 
Held: the pipes were not in any part of the 
structure, & it was unnecessary to decide whether 
the concrete flooring was part of the tunnel; the 
W. U. D. C. were entitled to remove the structure, 
which they could & must do without injuring the 
pipes or wires. The injunction in the cross-action 
was granted. WALKER URBAN DISTRICT COUNCIL 
v. WIGHAM, RICHARDSON & Co., LTD., WIGHAM, 
RICHARDSON & Co., Lip. v. WALKER URBAN 
District Councit (1901), 85 L.. T. 579; 66 J. P. 
152; 18 T. L. R. 107; 46 Sol. Jo. 85. 

96. Damage to standard— Liability for negli- 
gence.|—A motor omnibus constructed under 
authority & duly licenced was so built that when 
driven near to the kerb of the road the upper 
portion of it overh the footpath & caused 
damage to electric light standards lawfully erected 
on the footpath. In an action by the owners of 
the electric light standards for the damage so 
caused :—Held: the fact of the injury was prima 
facie’ evidence of negligence on the part of the 
driver of the omnibus, &, in default of evidence 
that the accident could not be avoided by the 
exercise of reasonable care, the owners of the 
omnibus were liable-—BARNES URBAN DISTRICT 
Councit v. LONDON GENERAT. OMNIBUS Co. (1908), 
100 L. T. 115; 733. P.68; 7L. G. R. 359, D. O. 

. Sum recovered before justices by 
way of satisfaction—Bars subsequent action for 
damages.]|—Undertakers, who have recovered a 


PART II. SECT. 27. 

p. Whether claim or damages 
enforceable by arbitration Power Com- 
mission Act, R. S. O. 1914, 8. 33 (1).}— 
Wau is 1023) 8 Deb R 

E, ° e e 
839 2 53 0. L. R. goes AN. 





8) 


q. Appointment of arbitrator by ed & the award ref 
Board Trade—Eazpenses of arbitration master x 
Baker eeeiple of taxation.}—B incidental of the arbitration & award. 
8. 28 of Electr Lighting Act, 1839, The taxing master 
ioteralned vp aetfieatictnssteteues | MEY Sonn 
on, anar r ar yo—. 

1g to be ap inted by the Board o faxing master was 

»& ** the expenses of the arbitra- | as e arbitrator 
tion shall be borne & paid as 
arbitrator directs.’ An arbitrato ) 


appointed under above sect., 
award, directed one of the 
the arbitration to pay to then 
** their costs of 


ht ‘in i le & not in d tion of existing 
rinci ple no eroga 
Paine vawaried Th 
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sum of money before justices ‘“‘ by way of satis- 
faction’’ under Gasworks Clauses Act, 1847 


(c. 15), s. 20, for injury carelessly or accidentally 
done to their pillar [electric standard] cannot by 
a civil action recover the balance of the amount 
of the damage done.—BIRMINGHAM OORPN. v. 
AcLsopp (S.) & Sons, Lrp. (1918), 88 L. J. K. B. 
549; 119 L. 7.775; 85 TLL. R. 24; 16L.G. R. 
862, D. O. 


Srecr. 24.—STEALING ELECTRICITY. 


See, generally, ORIMINAL Law; & Larceny Act, 
1916 (c. 50), s. 10. 


Srct. 25.—PREMISES NOT IN POSSESSION OF 
UNDERTAKE 


Property in apparatus on premises.|— See Elec- 
tric Lighting Act, 1909 (c. 34), s. 16. 

Right to enter premises.|—See Electric Lighting 
Act, 1909 (c. 34), s. 16. 

Right to levy distress & execution.|—See Hlec- 
tric Lighting Act, 1909 (c. 34), s. 16; DISTRESS; 
EXECUTION. 


Sect. 26.—ACCIDENTS—NOTICE OF. 


See Electric Lighting Clauses Act, 1899 (c. 
19), Sched. s. 38; Notice of Accidents Act, 
1894 (c. 28), s. 6; Notice of Accidents Act, 1906 
(c. 53), 8. 43 &, see further, FacToRIps ; MASTER 
& SERVANT. 


SEcT. 27.—ARBITRATION OF DISPUTES. 


Electric Lighting Acts, 1882-1922; Electric 
Lighting Clauses Act, 1899 (c. 19), Sched., ss. 15, 
17, 18, 20, 25, 27, 28, 34, 41, 67,68; Board of Trade 
Arbitration Act, 1874 (c. 40), ss. 6, 7; Arbitration 
Act, 1889 (c. 49), s. 24. 


SEcT. 28.—EMPLOYEES OF UNDERTAKERS— 
BREACH OF CONTRACT BY. 


See Conspiracy & Protection of Property Act, 
1875 (c. 86), 8. 4; Electricity Supply Act, 1919 
(c. 100), s. 31. 


Sect. 29.—TRANSFER OF POWERS. 

See Electric Lighting Acts, 1882-1922. 

98. Consent of Board of Trade necessary.|-— 
SuDBURY OORPN. v. EMPIRE ELEcTRIC LIGHT & 
POWER Co., Ltp., No. 4, ante. 

99. Obligation of transferee—To fulfil liabilities 
& duties of transferor—Specific performance for 


by his 
th 





arty & party.— Re DUBLIN SOUTHERN 
arties to ISTRICT ELECTRIC SUPPLY Co., LTD. 
erparty | & KIN WN URBAN DISTRICT 


QGSTO A 
incidental to e | Counory (1916), 51 I. L. T. 109.—IR. 


arbitration & the costs of the award.’’ 
The appointment of the arbitrator by 
the Board of Trade was trea 

submission to arbitration, subsequently 
confirm erred to the 
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r. Amalgamation of _ electric 
PP Ii rete ipsiiar ey bs electricalenergy.] 
— Where two or more electric companies 
are ted, & it is provi that 
the am ation shall have the 


as between owers of the companies absorbed, this 
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the costs of & 
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Sect. 29.—Transfer of powers. Sect. 30: Sub-sects. 
1&2. Part Il.) 


non-compliance.}—Pltfs., obtained a provisional 
Order from the Board of Trade for the supply 
within their district of electrical energy with power 
to transfer their powers, duties a liabilities there- 
under. The Yd tree Order specified remedies 
for non-compliance with the provisions thereof. 
The said powers, duties & liabilities were trans- 
ferred to defts. by an indenture of ement by 
which defts. undertook to perform the obliga- 
tions imposed upon them by the said indenture 
ofagreement. Defts. neglected to supply electrical 
power within the said district, or to execute any 
works under the said provisional Order :—Held : 
pltis. were entitled to specific performance of the 
obligations imposed upon defts. under the said 
indenture of agreement, & were not confined to the 
remedies specified in the provisional Order.-—— 
AUDENSHAW URBAN Districr OOUNCIL v. MAN- 
CHESTER OCORPN. (1907), 71 J. P. 342. 
100. Power of transferee—-To enforce contract 
against transferor.|——-In 1899 the urban district 
council of W. were authorised to supply electricity 
within their district. In 1900 they agreed with 
Sa co. that for ten years the co. should take over 
heir obligations & liabilities relating to the oa ly 
of electrical energy within the district. In 1902 
the corpn. of N. agreed with the W. Urban 
District Council to take the electrical ener 
required for working tramways in W. from pltf. 
co. On Mar. 28, 1903, the W. Urban District 
Council assigned to pltf. co. the undertaking of 
the council under the order, & all right’, powers, 


privileges, & liabilities, duties, & obligations under. 


the Order with a poe of repurchase at the 
expiration of forty-two years or in the event of 
the co. going into liquidation. The boundaries 
of N. were altered so as to include the W. district, 
& the N. corpn. said that after the expiration of 
the ten years they were not bound to get their 
supply of electrical energy from pltf. co. for 
tramways in the W. district :—Held: the corpn. 
were still bound to take from pltf. co. the electrical 
energy required for tramways in the W. district.— 
NEWCASTLE-UPON-TYNE ELECTRIC SUPPLY Oo., 
Lip. v. NEWCASTLE-UPON-TYNE OORPN. (1910), 
15J.P.97; 9L.G.R. 161. 

101. By joint electricity authorities—To com- 
mittees—For separate portions of electricity district 
—Ultra vires.|—R. v. ELEctnrIicrry Comrs., Ex p. 
LONDON ELEctTRIcIry JOINT COMMITTEE Co. 
(1920), Lirp., No. 1, ante. 

From local authority to joint electricity 
asa te Electricity (Supply) Act, 1919 
(c. 100), s. 18. 

102. Consideration for transfer—Whether con- 
sent of Board of Trade necessary.|—LAMBETH 
CoRPN. v. SoutH LoNDON ELEcTRIC SUPPLY 
Corpn., Lirp., No. 111, post. 

108. Compensation for deprivation of employ- 
ment—Jurisdiction of referee,|—Under Electricity 
(Supply) Act, 1919 (c. 100), as amended b 
Electricity (Supply) Act, 1922 (c. 46), whic 
relates to claims for compensation for deprivation 


not be held to affect the wider & h 


ouses for the conversion, reduction, 
& distribution of the current within 
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of employment by officers or servants of an 
undertaking which has been transferred under or 
in consequence of the Act of 1919, the referee 
appointed by the Mi r of Labour under the 
sect. is in the position of an arbitrator & has power 
to determine whether the transfer of the under- 
taking giving rise to the claim has been effected 
‘‘ under ’’ the Act of 1919, as well as the nium 
of compensation payable. If the claimant fails to 
satisfy the referee that the transfer was ‘‘ under ”’ 
the Act of 1919, the question whether it was “in 
consequence of ’’ that Act is, by the proviso to 
Electricity (Supply) Act, 1922 (c. 46), 8. 21, to be 
determined by the Electricity Comrs.—R. v. 
MINISTER OF our, [1924] 2 K. B. 210; 88 
J. P. 181; sub nom. R. v. MINISTER OF LABOUR, 
Ex p. ToRQuay CorRPN., 93 L. J. K. B. 780; 181 
L. T. 190; 40 T. L. R. 702; 22 L. G. R. 617, D. O. 


Sror. 30.—DISPOSAL OF UNDERTAKING. 
SuB-sEcT. 1.—ACQUISITION BY LOCAL AUTHORITY. 

See Electric Lighting Act, 1888 (c. 12), ss. 2, 3 ; 
Electric Lighting Act, 1909 (c. 34), ss. 6 (3), 7 (1), (2); 
Electricity (Supply) Act, 1919 (c. 100), s. 12 (2). 

104. Purchase by issue of irredeemable stock— 
Issue of stock ultra vires powers of local authority— 
Right to purchase in abeyance.]—A provisional 
Order authorising an electric ae ey undertaking 
came into operation on June 27, 1892. It gave 
a& municipal corpn. power to purchase the under- 
taking compulsorily on terms of issuing or trans- 
ferring to the undertakers such an amount of the 
corpn. stock ‘as will produce by the interest 
thereon an annuity of 5 per cent.’’ on capital 
properly expended. Another provisional Order 
on June 28, 1892, took away a power the corpn. 
had, but had not exercised, to issue irredeemable 
stock. The statutes co ing the two orders 
received the Royal assent on June 27, 1892 :— 
Held: the statutory price for the undertaking 
was an amount of irredeemable stock ; the corpn. 
were not by implication authorised to issue irre- 
deemable stock for the purpose of purchasing the 
unde ing; & therefore, the power to purchase 
compulsorily was in abeyance so long as the corpn. 
had no power to issue irredeemable stock.— 
SHEFFIELD CORPN. v. SHEFFIBLD ELECTRIC LIGHT 
Co., [1898] 1 Oh. 203; 67 L. J. Ch. 113; 77 L. T. 
616; 62 J.P. 87; 46 W. R. 485. 

105. Stamp duty on purchase—Amount of duty 
sect. applies to personal as well as real property ; 
so that, where goods & chattels were included in 
property purchased under statutory authority, an 
instrument of conveyance must be produced 
stamped with the ad valorem duty in respect of 
the whole of the property so purchased.—East- 
BOURNE CORPN. v. A.-G., [1904] A. O. 155; 73 
L. J. K. B. 259; 90 L. T. 99; 68 J. P. 893; 52 
W. R. 577; 20 T. L. R. 252; 21. G. R. 789, 
H. L. 3 af. S. C. sub nom. A.-G. v. EASTBOURNE 
CorPN., [1902] 1 K. B. 403, 0. A. 

See, further, REVENUE. 


construct & operate an electric light 
tem wi al 


unlimited powers of the other amal- the eye thin the municip ’ 
gamated companies. By a bye-law city limits.—Winnirpxa ELsctrrio Ry. it b provided that at the ° 
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& 
it was satisfied by keeping power- 


+. & 
granted to appits. 


should be “adopted & 


Part ITI.—Mertropo.tiran UNDERTAKINGS. 


106. Purchase-money to be raised by loan— 
Failure to obtain borrowing powers—Extension of 
time to complete  contract.|—-A metropolitan 
boro council obtained a special Act by which 
they e bound to purchase the undertaking 
of an electric supply co. in their borough. Notice 
to treat was. duly given, but the parties being 
unable to agree on the amount of the compensation 
to be paid, the matter was referred to arbitration. 
The arbitrators having disagreed, the umpire by 
his award, adjudged that the sum of £1,212,000 
should be paid by the council to the co. as com- 
pensation. As this would involve the levying 
of a rate of 208. in the £1, the council se ea to the 
London County Council for liberty raise this 
sum by a loan, but this application was refused. 
The council then resolved to appeal to the Local 
Govt. Board against this decision. Before this 
appeal could be heard, an order was made on 
Aug. 7, 1908, against the council for specific per- 
formance of the contract created by the Act, the 
notice to treat, & the award. The order fixed 
Dec. 31, 1903, for the completion of the contract 
but gave liberty to the council to apply for an 
extension of time in the event of their being unable 
to find the necessary money. Subsequently to 
the order the council applied to the Local Govt. 
Board by way of apptal & also to the Board of 
Trade, but both applications were refused. As a 
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last resource the council proposed to promote a 
Bill m Parliament to obtain the necessary borrow- 
ing powers. To do this an extension of time was 
nec in order to enable them to obtain the 
consent of the parochial electors under the Borough 
Funds Acts to the promotion of the Bill. Under 
these circumstances the ct. extended the time till! 
Feb. 29, 1904, ep terms, including payment by 
the council to the co. of the bulk of the capital 
expenditure they had incurred in carrying on the 
undertaking since the date of the contract. The 
consent of the parochial electors having been 
obtained, & the Bill read a second time in the 
meantime, the ct. afterwards further extended 
the time upon terms including a further payment 
by the council to the co. towards capital 
expenditure.—METROPOLITAN ELEcTRIC SUPPLY 
Oo., Lrp. v. St. MARYLEBONE BorovuGcH OouUNcIL 
(1904), 2 L. G@ R. 419; previous proceedings 
(1903), 67 J. P. 382. 


SUB-SECT. 2.—ACQUISITION BY JOINT 
ELECTRICITY AUTHORITIES. 


See Electricity (Supply) Act, 1919 (c. 100), 


ss. 8 (1), 18; Electricity (Supply) Act, 1922 
(c. 46), ss. 1 (2), 4. 6, 8, 14, 27. 


Part [Il—Metropolitan Undertakings. 


See Electric Lighting Acts, 1882-1922 ; London 
Electric Lighting Area Act, 1904 (c. 13); London 
Electric Supply Act, 1908 (c. clxvii.); London 
(Westminster & Kensington) Electric Supply 
Companies Act, 1908 (c. clxviii.) ; London County 
Council (General Powers) Act, 1906 (c. cl.), ss. 
27-29 ; London County Council (General Powers) 
Act, 1908 (c. cvii.), 8. 17. 

107. Right to lay wires in streets.|—-BATTERSEA 
VESTRY v. CouNTY oF LONDON & BrusH Pre- 
oe ELECTRIC LIGHTING Co., Lrp., No. 18, 
ante, 

108. Connection of areas of one company— 
London Electric Supply Act, 1908 (c. clvil.), s. 4 
—Power to break up streets—Outside areas of 
supply.]—Deft. co. was a co. to which the above 
Act applied. The co. had one area of suppl, 
north of & another south of the Thames & wished 
to connect same by mains running through streets 
outside either area, including London Bridge, a 
bridge belonging to the Corpn. of the City of 
London as trustees of the Bridge House Estates, 
& repairable by the Corpn. as such trustees & not 
by any local authority :—Held: sect. 4 (3) of the 
veniag streets & Sriaia for che wapuee af loving 

ridge for the purpose of laying 
therein the connecting mains, subject to the 
consent either of the Corpn. or of the Board of 
Trade under Electric Lighting Act, 1882 (c. 58), 
8. 13, & Hlectric Lighting Clauses Act, 1899 (c. 19), 
Sched., s. 12 (2).—LoNDON CorRPN. v. COUNTY OF 
Lonpon Execrric Supriy Co., [1910] 2 Ch. 208 ; 


coraee into effect’ by the municipality 


TRICT CORPN., [1917] A. C. 598.—CAN, 


79 L. J. Ch. 486; 102 L. T. 589; 74 J.P. 269; 26 
T. L. R. 432; 54 Sol. Jo. 476; 8 L. G. R. 660. 
Annotation :—Refd. Battersea B. C. v. County of London 

Electric Supply Co., [1913] 2 Ch. 248. 

109. Construction of new con- 
nection—One already in use.]|—Motion by pltfs., 
who were the highway authority for the metro- 
politan borough of Battersea, for an injunction to 
restrain defts., who were ‘‘ an authorised under- 
taker ’’ within London Electric Supply Act, 1908 
(c. clviii.), from laying electric mains in any street 
or place within pltfs.’ borough in order to connect 
two areas, Wandsworth & Southwark, which defts. 
were authorised to supply with electrical energy. 
The injunction was ed for on the ground that 
those two areas were, & had for many years been, 
already connected. Sect. 4 (2) of the above Act 
provides that ‘‘an authorised undertaker ... 
may... by means of electric mains make a con- 
nection between any two or more areas which that 
authorised unde er . . . is authorised to sup- 
ply .. .’’:—Held: the sect. did not authorise one 
connection only, but connections might be made 
between two areas from time to time as required.— 
BATTERSEA BorRouGH CoUNCIL v. OOUNTY OF 
LONDON ELEcTRICO Suppty Oo., Lrp., [ 
2 Oh. 248; 82 L. J. Oh. 500; 108 L. T. 988 ; 
ra - 825; 29 T. L. R. 561; 11 L. G. R. 1126, 


110. Agreement for mutual assistance between 
undertakers—Prejudicial action against one under- 
taker— Loss of custom & business— London 








oprioa «) — Re StTurGron Fatis 
80 ted. In 1914 resps. gave appits. LEoTRIC Liast & PowrR Oo. & 
notice of their intention to assume the —— —— ——,}— BANKS PENIN- STURGEON FALis (1902), 31 0. L. T. 
ownership of the ‘—Held: SULAR ELECTRIC POWER BOARD v. 595; 20. L. R. 585.—OAN. 

. were entitled assume the AKAROA BorouGH OovuNciL, [1923] 

ership of the system throughout N. Z. L. R. 880.—N.Z. —— Powers of _arbtira- 
the district ne it existed at the date Se ae ton. Re Parenponousn Ciry & 

agreement. VANCOUVER POWER a. uation under PETERBOROUGH 
Co., Lrp. v. NorTH VANCOUVER Dis- arbitration—Whether Arbitration Act Powgn Co. (1916), 52 O. L. R. 9.—OAN. 
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Electric Supply Act, 1908 (c. clxvil.).] — By 
London Electric Supply Act, 1908 (c. clxvii.), 
electrical supply cos. were authorised to enter 
into, & ret Sica effect with the approval of the 
Board of ade, any agreement for mutual 


ou ge > “i assocn. ia each ae in regard 
inter alia) the giving & taking of a supply o 
electrical energy, & the distribution & supply of 
same so taken & for the management & working 
of any part of their undertakings. Two electrical 
supply cos. obtained statutory powers to supply 
electrical energy within the City of Westminster, 
& at the expiration of a certain period the City of 
Westminster had the right to acquire the under- 
takings of the respective cos. One of the two cos., 
resps., supplied within the district of their opera- 
tions electricity on the system of continuous 
current, the other co., applts., supplied electricity 
on the principle of alternating current. In 1910 
an agreement was come to by which resp. co. was 
to manage applts.’ undertaking in the Westminster 
area, receiving & retaining all amounts due for 
energy consumed by applts.’ customers therein. 
Applts. were to supply to resps. all alternating 
current required by applts.’ customers in West- 
minster. esps. were to pay to applits. a fixed 
annual sum until the year 1931, when the under- 
takings of both parties might be acquired by the 
London County Council, & in the event of the 
purchase price of appits.’ undertaking being less 
than a certain sum resps. were to make up the 
deficiency. The question between the parties 
was whether on the construction of that agreement 
in view of the powers granted by Electric Lighting 
Act, 1909 (c. 34), resps. were entitled to reduce 
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the working of applte.’ undertaking by soliciting 
persons, who were entitled to apply, & did apply, 
to applts. to supply them with electricity, to take 
their supply from resps. instead ; & whether under 
the terms of applts.’ Provisional Order, 1889, 
resps. were entitiod to claim a supply from applts.’ 
& having acquired the right to manage applts.’ 
undertaking as well as their own had an option 
to dictate to consumers which supply bhey eeu 
have :—Held: resps. were under a statutory 
obligation so to manage applts.’ undertaking as not 
to lessen its receipts, nor interfere with the con- 
sumers’ right to be supplied with alternating 
current, & further, they could do nothing which 
would be likely to decrease the value of applte.’ 
undertaking whenever it should be acquired by the 
City of Westminster, although they had contracted 
with applts., that if the purchase price paid was 
below a certain sum, they should be answerable 
to make up the prico paid by the City of West- 
minster to that sum.—LONDON ELECTRIC SUPPLY 
CorPn., Ltp. v. WESTMINSTER ELECTRIC SUPPLY 
CoRPN., LTp. (1913), 11 L. G. R. 1046, H. L. ; 
revsg. (1911), Times, July 12, C. A. 

Annotation :-—Retd. Worcester College, Oxford v. Oxford 

Canal Navigation (1911), 81 L. J. 1. 

Construction of street boxes—London Building 
Act, 1894 (c. cexill.), s. 145.]*—See Part II., Sect. 9, 
sub-sect. 3, ante. 

Private undertaking within metropolis—Power of 
local authority to make bye-laws—Laying overhead 
wires.J—See London Overhead Wires Act, 1891 
(c. lxxvii.), ss. 2, 17, 18. 

euinayennial valuations.]—See Part 1I., Sect. 16, 
ante. 


Part IV.—Special Legislation—Power Acts. 


See Electric Lighting Acts, 1882-1922 ; Electric 
Lighting (Clauses) Act, 1899 (c. 19), Sched. 

111. Transfer of powers—Collateral agreement 
between parties—Without approval of Board of 
Trade—Validity.)—In 1892 a local authority were 
empowered by a Provisional Order to supply 
electricity in their district, & were also thereby 
empowcred, with the consent of the Board of 
Trade, by deed to be approved by the Board of 
Trade, to transfer their powers, duties, liabilities, 
& works to any co. Jn Mar. 1897, by deed 
approved by the Board of Trade, the powers, etc., 
under the Provisional Order were transferred to a 
co. By an agreement of even date, after reciting 
that in part consideration for the local authority 
assenting to the transfer the agreement was entered 
into, the co. undertook to erect & maintain a 
refuse destructor & to cremate or dispose thereby 
of the whole of the refuse to be gupplied to them by 
the local authority. This agreement was not 


approved by the Board of Trade, they having 
intimated that they were not concerned with that 
matter. After the company had begun to work the 
dust destructor, serious complaints were made by 
the inhabitants of the district to the local authority 
on account of the noxious smells thereby 
occasioned, with the result that the co. declined 
to perform their agreement to maintain a destructor 
& dispose of the refuse :—-Held : the agreement was 
not ultra vires of the local authority, but was 
enforceable by them, their power to enter into it 
not having been taken away because the terms 
thereof were not contained in the deed of transfer, 
which had to be made with the approval of the 
Board of Trade—LAMBETH CORPN. v. SOUTH 
LONDON ELECTRIC SUPPLY CORPN., LTp. (1907), 
06 L. T. 440; 71 J. P. 233; 23 T. L. R. 847; 
5 L. G. R. 526, C. A. 


——.}—See Part II., Sect. 29, ante. 
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Part V.—Undertakings not Specially Authorised. 


Sror. 1.—PRIVATE UNDERTAKINGS AND 
INSTALLATIONS. 


See Electric Lighting Acts, 1882-1922. 

112. Private installation—Defrayment of cost— 
Whether payable out of capital trust moneys— 
Settled Land Act, 1890 (c. 69), Sect. 13, sub-sect. 21 
——Leasehold houses in a fashionable quarter o 
London were comprised in a settlement. They 
were more than fifty years old, & were lighted by 
an imperfect service of gas. In order to satisfy 
the modern requirements of tenants it was 
necessary to provide a system of electric lighting 
for the houses :—Held: the provision of an electric 
lighting installation, exclusive of fittings such as 
would be ordinarily supplied by a tenant, was an 
‘‘ addition ’’ within Settled Land Act, 1890 (c. 69), 
& might properly be paid for out of capital money. 
—Re FREAKE’S SETTLEMENT, KINNAIRD U. FREAKE, 
[1902] 1 Ch. 97; 711. J. Ch. 20; 85 1. T. 454; 
50 W. R. 237. 


Annotations :—N.F. Re Clarke’s Settlement, [1902] 2 Ch. 
Hie Refd. Re Blagrave’s Settled Estates, [1903] 1 Ch. 


118. he word 
‘‘ additions ’’ in Settled Land Act, 1890 (c. 69), 
s. 13, sub-sect. 2, means structural additions; &, 
therefore, an electric lighting installation, even 
if exclusive of fittings such as would be ordinarily 
supplied by a tenant, is not an addition to a building 
within above sub-sect.—Re CLARKE’s SETTLEMENT, 
[1902] 2 Ch. 327; 71 L. J. Ch. 593; 86 L. T. 653 ; 
50 W. R. 585; 18 T. L. R. 610; 46 Sol. Jo. 499. 
Annotation :—Apprva. Re Blagrave’s Settled Estates, [1903] 


114, -}] — The word 
*“‘ additions ’? in the above Act means structural 
additions; &, therefore, an electric lighting 
Installation for the improvement of the mansion- 
house is not an “ addition’’ to buildings within 
the Act. 

Semble: an engine-house for electric lighting 
apparatus, erected some little distance from the 
mansion-house, is not an ‘‘ addition” or ‘‘ altera- 
tion’? within the Act.—Re BLAGRAVE’s SETTLED 
Estates, [1903] 1 Ch. 560; 72 L. J. Ch. 317; 
47 Sol. Jo. 334, C. A. 
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Power of local authority to make bye-laws— 
As to apparatus in streets.|—See Public Health Acts 
Amendment Act, 1890 (c. 59), Sects. 13-15. 
Overhead wires in London.|— See 
London Overhead Wires Act, 1891 (c. Ixxvii.), 
Sects. 2, 17, 18. 








Sect. 2.—LIGHTING OF STREETS BY LOCAL 
AUTHORITIES UNDER GENERAL POWERS. 
See, generally, HIGHWAYS. 

115. Power to erect poles & wires— Right as 
against owner of adjoining land—Public Health Act, 
1875 (c. 55),s.61.])—FarEHAM LocaL Boarp & 
FAREHAM ExLectric Licut Co. v. SMITH (1891), 
77. L. BR. 443; 35 Sol. Jo. 431. 


Annotations :-—Distd. Baird v. Tunbridge Wells Corpn., 
{[1894] 2 Q. B. 867. Consd. Escott v. Newport Corpn., 
[1904] 2 K. B. 369. 


116. ——- ——— Metropolis Management Act, 
1855 (c. 120), s. 180.]—Defts., a public authority, 
in the exercise of the statutory obligation to light 
streets, erected a lamp-post on a highway in the 

lace which it was proved was most convenient 
or the public. Pltfs., the owners of premises 
abutting on the highway, complained that the 
lamp-post interfered with the carrying on by them 
of their business:—Held: pltfs. had no right 
to restrain defts., from exercising their statutory 
authority to obstruct the highway by the erection 
of lamp-posts where they thought it necessary.— 

CHAPLIN (W. H.) & Co., LTD. v. WESTMINSTER 

CorPN., [1901] 2 Ch. 829; 70 L. J. Ch. 679; 85 

L. T. 88; 65 J. P. 661; 49 W. R. 586; 17 T. L. R. 

576; 45 Sol. Jo. 597. 

Annotations :—Mentd. Boyce_v. Pad n B. C., (1903) 
1 Ch. 109; Angio-Algerian 8.8. Co. v. Houlder Line (1907), 
77 L. J. K. B. 187. 

Power of rural authorities.|.—See Lighting & 
Watching Act, 1833 (c. 90), & Socal Government 
Act, 1894 (c. 73). 

Power of urban authorities.|—Sce Public Health 
Act, 1875 (c. 55), Sects. 150, 161. 

Metropolitan borough  counells.| : 

Metropolis Management Act, 1855 (c. 120), Sect. 

1 


Part Vl—Regulations relating to Factories, Workshops, 
Theatres, and Places of Public Resort. 


117. Factories & workshops — Generating 
Station attached to workhouse—Whether work- 
house a public place—Factory & Workshop Act, 
engine-house & machinery, forming part of the 
premises of a workhouse, were used for the purpose 
of Goneresing electrical energy for lighting the 
workhouse & infirmary, & for other purposes. 
One of the engines in the engine-house was un- 
fenced :—Held: the workhouse was a public 
piece within Sched. VI., Part 1, cl. 20, & the engine- 

ouse was therefore a non-textile factory within 
Be ee ie ee 


PART VI. 


©. Factories — Gen- | heat or light or 
erating sation.) A place Where €leo- 


tricity is generated for the supply of 
ower to 
the person generating it is a factory 


above sect.—MitzE END GUARDIANS v. HOARE, 
[1903] 2 K. B. 488; 72 L. J. K. B. 6513; 89 L. T. 
276; 67 J. P. 395; 19 T. L. R. 606; 1 L. G. R. 
732; 5 W.0.C. 100; 20 Cox, C. O. 536, D. O. 
—— See Factory & Workshop Act, 1901 
(c. 22), Sects. 79, 85, 104-106, & FacTorigs. 
Theatres & other places of public resort—Within 
metropolitan area.|—See Metropolis Management 
& Building Acts Amendment Act, 1878 (c. 32), 
Sect. 12; METROPOLIS ; THEATRES. : 
Cinematograph exhibitions.]—— See Cine- 
matograph Act, 1909 (c. 30); THEATRES. 
within Factories & Shops Act.— 


te ts of | TIpPLE v. GEXLONG HARBOUR TRUST 
gree | Coams., [1914] V. L. R. 407.—-AUS. 
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ELEGIT. 


See EXECUTION. 


ELEMENTARY EDUCATION. 


See EDUCATION. 


EMBEZZLEMENT. 


See CRIMINAL LAW AND PROCEDURE. 


EMBLEMENTS. 


See LANDLORD AND TENANT ; REAL PROPERTY AND CHATTELS REAL. 


EMBRACERY. 


See CRIMINAL LAW AND PROCEDURE. 


EMIGRANT AND EMIGRATION. 


See SHIPPING AND NAVIGATION. 


EMIGRANT RUNNER. 


See SHIPPING AND NAVIGATION. 
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EMPLOYER’S LIABILITY. 


See Master AND SERVANT. 


ENCROACHMENT. 


See Commons anD Riauts or Common; Hichways, STREETS, AND BRIDGES. 


ENFRANCHISEMENT. 


See CoPyvHoLps. 
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ENGINEERS. 


See Burtprna Contracts, ENGINEERS AND AROHITECTS ; WoRK AND LABOUR. 


ENGLISH INFORMATION. 


See CROWN PRACTIOR. 


ENGRAVINGS. 
See COPYRIGHT AND LITERARY PROPERTY. 
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ENTAIL. 


See DESCENT AND}DISTRIBUTION ; REAL PROPERTY AND CHATTELS REAL. 


ENTRY ON LAND. 


See CoMPULSORY PURCHASE OF LAND AND COMPENSATION. 


EPISCOPAL VISITATION. 


See ECCLESIASTICAL LAw. 


EQUITABLE ASSIGNMENTS. 


See CHoses rx Action; Equrry; Morteaae. 


EQUITABLE DEFENCES. 
: See Equity. 
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EQUITABLE EXECUTION. 


See EXECUTION. 
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EQUITY. 


PART I. NATURE AND PURPOSE OF EQUITY . ; ; ‘ ‘ ‘ : : 988 
PART II. EQUITABLE MAXIMS , ‘ ; : ; : j ; : : . 235 
Sect. 1. EQUITY ACTS IN PERSONAM  , : ; : . 285 
SUB-SECT. 1. PROPERTY OR PERSONS OUTSIDE J URISDICTION OF | CouRT ‘ ‘ . 2865 
Sus-sEctT. 2. RESTRAINT ON APPLICATION TO PARLIAMENT ; ‘ ; ; . 285 
Srecr. 2. EQUITY GIVES AN AccoUNT OF ProFits Not DAMAGES . ; ‘ : . 236 
Sect. 3. EQUITY FOLLOWS THE LAW . ; ; : . i ping ; . 237 
Srcr. 4. EQUALITY Is Equity ‘ ; : ° 239 
Secr. 5. HE WHO SEEKS EQUITY MUST DO Hovny : ; ‘ : d : . 248 
Sus-sEctT. 1. OONSTRUCTION OF MAXIM ., ; , 7 ; : ; : . 243 
Sus-sEect. 2. APPLICATION OF MAXIM, , ‘ P ‘ F ‘ . 245 
Srcr. 6. HE WHO COMES INTO EQUITY MUST COME WITH re HANDS : . . 248 
Sect. 7. EQUITY REGARDS THAT AS DONE WHICH OUGHT TO BE DONE . ; ‘ . 261 
Secr. 8. EQuiry DOES NOT ALLOW A STATUTE TO BE MADE A MEDIUM OF FRAUD . . 254 
Sect. 9. EQUITY IMPUTES AN INTENTION TO FULFIL AN OBLIGATION . ‘ , . 256 
Sect. 10. Equiry LOOKs TO THE INTENT RATHER THAN THE FORM ; ‘ F . 256 
Sect. 11. Equiry FAVOURS A PURCHASER FOR VALUE WITHOUT NOTICE . ; ; . 256 
SusB-secr. 1. IN GENERAL : . P ‘ ; ; . 256 
Sus-secT. 2. PURCHASER WITH NOTICE FROM Powasidun: wiTHouT NoTIcE ‘ . 261 
Scr. 12. EQUITIES RANK IN ORDER OF TIME ; ‘ ; : : ; . . 263 
Srecr. 18. THe LeaaL ESTATE GIVES PRIORITY : : ; ‘ ; ‘ : . 263 
Secr. 14. Norice ‘ : ‘ : ; ; ; ; : : . 263 
Secor. 15. TIME IS NOT OF THE ESSENCE OF A A CONTRACT : : : ; , . 268 
Sect. 16. INTEREST MUST NOT CONFLICT WITH DUTY . ‘ ; ; , , . 263 
PART III. EQUITABLE JURISDICTION OR EQUITABLE RELIEF . : ; . 264 
Srcr. 1. IN GENERAL . ; ; ; ‘ ‘ ; : ‘ 5 . , . 264 
Secr. 2. ACCIDENT ‘ . ‘ ‘ : F , : ; : 2 266 
Secr. 3. ACCOUNT , : ‘ : ‘ ‘ ; ; ‘ : 266 
Sus-secT. 1. ACTION FOR se mecouit GENERALLY : : : ‘ ; ; . 266 
Sup-secT. 2. By AND AGAINST WHOM ENFORCEABLE ; , . . 268 
SuBp-sEcT. 8. ACCOUNT AS INCIDENT TO INJUNCTION. See inseNorion: 
SuB-sEcT. 4. RIGHTS IN RESPECT OF CONTINGENT INTEREST . ; ; 2 . 270 
Sus-sEeoT. 5. CLAIM ACCRUED AFTER ACTION BROUGHT . . : ; : - 270 
Sus sect. 6. MANNER OF TAKING ACCOUNT . ; : ‘ ; ; ; . 270 
SUB-SECT. 7. TERMS BINDING ON CLAIMANT . ‘ ; : ‘ ; ; . 270 
Susp-sect. 8. SETTLED ACCOUNTS . ‘ : ‘ , : ; . 271 
A. When Accounts are deemed to be settled ; ‘ ; ‘ : ; » 271 
B. Re-Opening Accounts . ; : ‘ : ‘ j ‘ : . 271 
(a) In General . ; ; R ; : ; . 271 
(0) Fraud as Ground for re-opening Account , ; . ‘ ; . 272 
(c) Mistake as Ground for re-opening Account : ‘ ; : ; . 274 
(dq) Ignorance as Ground for re-opening Account . ‘ - 276 
©. Right to Surcharge and Falsify . ‘ ‘ : : . 277 


Scp-sncor. 9. Loss oF Rigut TO ACCOUNT—DELAY . , ; : ° : - 217 
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Secr. 4. APPORTIONMENT 


Scp-skct. 1. PERIODICAL PAYMENTS ; . ' 
A. Statutory Apportionment. ; : ‘ ‘ ; ; ; : 
(a) In General . , : : , , ; . 
(6) How Apportionment excluded : ‘ . ; 
B. Non-Statutory Apportionment 


SUB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 


2. REPAYMENT : 

3. CHARGES AND Monraiand ‘ 

4. CHARITABLE GIFTS ; 

5. TRust Funps . : ‘ : ; ; ‘ ‘ 

6. RENT. See LANDLORD AND Cece 

7. RENTCHARGE. See RENTCHARGES AND ANNUITIES. 

8. BETWEEN TENANT FOR LIFE AND REMAINDERMAN. See SETTLEMENTS. 
9. TESTATOR’S ESTATE. See EXECUTORS AND ADMINISTRATORS. 


See EX®CUTORS. 
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Sect. 6. BILLS OF PEACE ., . : ; : . d : ‘ ‘ 
Spor. 7. CONTRIBUTION - , 3 


SUB-SECT. 


SUB-SECT. 


Sect. 8. DELIVERY UP AND Oxaareiwe OF occurs: : ‘ 


1. INSTRUMENT VOIDABLE FOR FRAUD OR Msi ounanOR 
2. INSTRUMENTS VorID AT LAW r ‘ ‘ : 


A. Forged Instruments ; . 

B. Negotiable Instruments : ; : ; : 4 

C. Bonds : ; ; ; 
D. Instruments constituting Fraud on 1 Creditors . : ‘ . 


SUB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 


3. INSTRUMENT AS CLOG UPON TITLE TO LAND ‘ 

4. UNENFORCEABLE AGREEMENTS . ‘ ‘ 7 ; 
5. INSTRUMENT GIVING RISE TO Vaxsoue DEMANDS 

6. CONDITIONS ATTACHED TO RELIEF . ‘ 

7. RELIEF TO PARTICEPS CRIMINIS . ; : ; . 

8. OTHER OASES é ‘ ; 


SECT. 
SECT. 
SEcT. 
SHCT. 
SEcT. 
SEcT. 
SECT. 
SEcT. 


9. DETERMINATION OF BOUNDARIES 


10. 
11. 
12. 
13. 
14. 
15. 
16. 


DISCOVERY . ‘ : 
DowErR. Sec REAL PaobeRsy, 
FORFEITURE ‘ é 
FRAUD, DURESS AND UNDUE TiaLOuNcE ; ; 
INJUNCTION. See INJUNCTION. 

INTERPLEADER. See INTERPLEADER. 

Lost, DESTROYED OR SUPPRESSED DOCUMENTS ; : : 


SUB-SECT. 
SUB-SECT. 


SURB-SECT. 
SUB-SECT. 
SUB-SECT. 
SUB-SECT. 


1. IN GENERAL ‘ : ‘ ° ; ° : , 
2. ADMISSION OF SECONDARY EVIDENCE. es EVIDENCE. 
3. SUPPRESSION OF DOCUMENTS OF TITLE : ; ‘. ‘ Z 
4. Bonpbs ‘ ‘ ; , ; ‘ ; : : ‘ 
5. NEGOTIABLE INSTRUMENTS . , : ‘ ‘ ‘ ; 


6. WILLS. See WILLS. 
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MiIsTAKE. See MISTAKE. 
PARTNERSHIP. See PARTNERSHIP. 
PARTITION. See PARTITION. 
PENALTIES . : ‘ 
PERPETUATION OF TESTIMONY AND surre DE BENE ESSE. 
RECEIVERS. See RECHIVERS. 

RECTIFICATION , - . 
SPECISIC PaRFORMANGH:. See Secu PERFORMANCE. 
Trusts. See TRusTS AND TRUSTEES. 

Spr-orr. See SHT-OFF. 
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See MONEY AND MoONBEY-LENDING. 
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PART IV. EXEROISE OF EQUITABLE JURISDICTION BY THE HIGH OOURT 
Skor. 1. EFFect OF THE JUDICATURE AND SIMILAR ACTS ‘ : ; : ‘ 
SuB-sEcT. 1. IN GHNERAL 
Sus-sEcT. 2. Rutes oF EQUITY PREVAIL : 
SvuB-sEcT. 3. RECOGNITION OF EQUITABLE RIGHTS, REMEDIES J AND DEFENCES : 
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PART V. EQUITABLE INTERESTS IN PROPERTY 
SrecT. 1. NATURE OF EQUITABLE ESTATES 
Sus-sEcT. 1. Trust ESTatTss . 
SuB-sEcT. 2. Equiry OF REDEMPTION. See Mowace: 
SuB-sEcT. 3. EQUITABLE SECURITIES 


Sup-srot. 4. INCIDENTS OF EQUITABLE Reward: See Pusowie Pecwinies ; re 


PROPERTY; SETTLEMENTS; TRUSTS AND TRUSTEHS, 


Sus-sEcT. 5. EQUITABLE INTERESTS IN PERSONAL PROPERTY AND UNDER CONTRACTS 


SuB-sEcT. 6. IMPERFECT GIFTS NOT ASSISTED . 


Secr. 2. EQUITABLE INTERESTS UNDER CONTRACTS OF SALE. " See Bae OF Goons: ; Sanz 
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Sect. 3. RESTRICTIVE COVENANTS . 


PART VI. PRIORITY 


Sect. 1. LeGgau ESTATE GIVES PRIORITY 
SUB-SsECT. 1. PURCHASER FOR VALUE WITHOUT - Notice 
A. In General. ; 
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Bonds; MORTGAGE ; 
TRUSTS AND TRUS- 
TEES. 


DISCOVERY. 

GIFTs. 

OONTRACT ; WILLS. 

OCHOSES IN ACTION; 
EQUITY; MorT- 
GAGE. 

ESTOPPEL. 

EXECUTION; 
CEIVERS. 

LIEN. 

EXECUTORS. 

_REAL PROPERTY ; 
TRUSTS AND TRUS- 
TEES ; WILLS. 

FRAUDULENT AND 
VOIDABLE OONVEY- 
ANORS; MISREPRE- 
SENTATION AND 
FRAUD. 

REAL PROPERTY; 
SETTLEMENTS; 
Trusts AND TRuUs- 
TEES. 


RE- 


DISCOVERY. 


Married Women : 


Marshalling Assets 
and Securities 


Mistake . 
Mortgages 
Mortmain 


Parent and Child 

Partition . 

Partnership 

Perpetuating Testi- 
mony . 

Recewwer . 


Rectification of Deeds. 
Rescission and Revo- 
cation of Deeds 


Restraint on Aliena- 
tion, : : 


Separate Property of 
Married Women . 


Set-off . 
Specific Performance . 
Statute of Uses . 


Trusts and Trustees . 
Unconscionable LBar- 
gains 


Undue Influence 


Uses and Trusis 


Voluntary Convey- 
ances . ‘ 


Waste. ; 


. See 


+P] 
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LUNATICS. 
HUsBAND AND WISE ; 
REAL PROPERTY. 


BANKRUPTOY 3 EQUITY 
Exxcurors; Morrt- 
GAGE. 

MISTAKE. 

MORTGAGE. . 

CHARITIES ; OCORPORA- 
TIONS; REAL PRO- 
PERTY. 

INFANTS. 

PARTITION. 

PARTNERSHIP. 


EVIDENCE. 

EXECUTION; 
CEIVERS. 

MISREPRESENTATION 
AND Fraup; Mis- 
TAKE; SALE OF 
LAND. 


RE- 


DEEDS. 


PERSONAL PROPERTY ; 
REAL PROPERTY ; 
TRUSTS AND TRUS- 
TEES. 


HUSBAND AND WIFE ; 
PERSONAL PRO- 
PERTY ; REAL PRO- 
PERTY. 

SET-OSF. 

SPECIFIC PERFORM- 
ANCE. 

REAL PROPERTY; 
TRUSTS AND TRUS- 
TEES. 

TRUSTS AND TRUSTEES. 


FRAUDULENT AND 
VoIDABLE OONVEY 
ANCES ;5 MONEY AND 
MONEY-LENDING. 

CONTRACT; FRAUDU- 
LENT AND VOIDABLE 
OCONVEYANOBS; 
MISREPRESENTATION 
AND FRAUD ; WILLS. 

REAL PROPERTY; 
TRUSTS AND TRUS- 
THES. 


FRAUDULENT AND 
VOIDABLE OONVEY- 
ANCES. 

AGRICULTURE 3 
PROPERTY. 


REAL 


Part ].—NaTURE AND PuRPosE or Equity. 


Part 1—Nature and 


1. In general.|— Now equity is no part of 
the law, but a moral virtue, leer hrmaaigard 
moderates & reforms the vigour, 
edge of the law, & is a universal truth; it does 

also assist the law where ‘it is defective & weak in 
ihe constitution (which is the life of the law) & 
defends the law from crafty evasions, delusions, 


| 


& new subtilties, invented & contrived to evade | 4 


& delude the common law, whereby such as have 
undoubted right are made remediless; & this is 
the office of equity, to support & protect the com- 
mon law from shifts & crafty contrivances against 
the justice of the law. Equity therefore does not 
destroy the law, nor create it, but assist it (LORD 
TALBOT, O.).—DUDLEY (LORD) v. DUDLEY (LADY) 
(1705), Prec. Oh. 241; 24 EB. R. 118, L. O. 

Annotations :—Mentd. Banks Af eee (1733), 2 P. Wms. 

700; A.- G. v. Scott (17 temp. Talb. 138; 

Willoughby v. Willoughby (1 1786), 1 Term Hep. 763. 

2. -]—The rules of cts. of equity are not, 
like the rules of the common law, supposed to 
have been established from time immemorial. 
It is perfectly well known that they have been 
established from time to time—altered, improved 
& refined from time to time. In many cases we 
know the names of the Chancellors who invented 
them. No doubt they were invented for the 
purpose of securing the better administration of 
justice, but still they were invented. If we want 
to know what the rules of equity arc, we must 
look, of course, rather to the more modern than 
the more ancient cases (JESSEL, M.R.).—Re 
HALLETY’s Estate, KNATCHBULL Vv. HALLETT 
(1880), 18 Ch. D. 696; sub nom. Re HALLETT’s 
EsTaTE, KNATCHBULL v. HALLETT, COTTERELL v. 





HALLETT, 49 L. J. Ch. 415; 42 in T. 421; 28 

W. R. 782, 0. A. 

Annotations :—Refd. N Sens i Australian Land Co. 
v. Watgon (1881) 1953 Te ; Kreg rv. New 
Patagonia Meat & & C0 mes Obi: gid] A. O. 25: 

rocenen (igtal anc ©. 398. Mentd. Kirkham 
v. Teck “GaB0), 3 L. T - 171; Harris v. Truman (1881), 7 
Q. B weon, wee rae Le > (1881), 44 
L. T. ay Collins v on (18 1 Q. 
Marten . Rocke, yt ton TESS) ts on 316: Pyell v. 
Kennedy’ aBr) 18 ey 6: urra , Dickson v 
. T, 223; Hancock v. Smith (1889), 
41 o. D. 4 fj Goulton, [1893] 1 Q. B. 350; 
Fe weer Ea Blan (1868 pic 187 7 Slenning 
oo. 18 e , 9 
ocd aoe 2 a 438; 


‘Mecca, 
he 18074 A. G, 286; Re 
Wreford, Sienmants fe ®Rudkin "(1897), 13 'T, L, R.'153 
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Purpose of Equity. 


(1911), 37 27 T. L. R. 4023; Galula v. Pintus 1 Gb. ay 434 
Roscoe (Bolton) v. wine igh 5 
Re Gees,’ haat v. ne 1918), ae 


Re HO s Tras 
2 Ch. 18 
321. 


ee otc 
; Bangus Belge v. ‘Hambrouck, (1981) 1 ae 


8. Corrector of ee eT a R. v. M. P. 
(1459), Y. B. 87 Hen. 6, fo. 1 
nnotations :—Refd. Oxford's Case 

Mentd. Manby v. Scot (1662), 1 Keb. 

4. -|—The cause why ree ‘i a Ohancery 
is, for that men’s actions are so divers & infinite 
that it is impossible to make any general law which 
may aptly meet with every particular act & not 
fail in some circumstances 

The office of the Chancellor i is to correct men’s 
consciences for frauds, breach of trusts, wrongs & 
oppressions of what nature soever the be, & to 
soften & mollify the extremity of the law, which 
is called summum jus. 

Law & equity ... both aim at the same end 
which is, to do right (Lonp ELLEsMmERE, O.).— 
OxFORD’s (HARL) OASB faad as reported in 


1645), 1 Rep. Ch. 1. 





1 Rep. Ch. 1; 21 E. BR. 485 
Annotation : —Mentd. Russell v. Watta (1885), 55 L. J. Ch. 
5. —-—.] — With such a conscience as is 


only naturals et interna, this ct. has nothing to 
do; the conscience by which I am to proceed is 
merely civilis et politica, & tied to certain measures 
(LoRD NoTTINGHAM, O.).—OooK v. FOUNTAIN 
(1676), 3 Swan. 585; 36 E. R. 984, L. O. 
Gloucester Corpn. v. Wood (1843), 
3 Hare, 131. 


Secundum allegata et probata.] —I 
sit in a court of conscience, & not in a court of 
conjecture. I must judge secundum allegata et 
probata; & I know nothing that would be so 
dangerous to the rights of the subject as for a 
judge sitting here, to overlook legal evidence, 
& throw into the other scale his own suspicions 
& conjectures (HEALEY, Lorp KEEPER).—. 

v. TOUCHETT (1758), 1 Eden. 158; 28 E. R. 644. 

7. Part of English law.] — REEVE v. HERNE 
(1730), 2 Eq. Cas. Abr. 242; 22 H. R. 206. 

8. To provide remedy for wrong — Other 
remedy insufficient.|—-SHuTE v. Matiory (1607), 
Moore, K. B. 805; 72 E. R. 917, L. O. 

Annotation :—Mentd. Jackson v. Barrow (1626), Nels. 2. 





9. ——- ——.]—-OXFORD’s (EARL) OAs, No. 4 
ante. 
10. —— ——-.]—DupLEy (LoRD) v. DUDLEY 


786 ; 


1 
Bs @ Vale Ve 
avis v. Petrie, paeuee 3 i B. 
land Line & Contin 


son, 23 T. 397 ; 


VV ULULL, 


Wilsons & cael nt 


age eos Shi nipping jo 
Re § bledon, 
bledon, i v Baer 11908] P. Sent ; 


vuj ame Ds. WV; 





sider legal 
Botdstt v. Horne 


(LADY), No. 1, ante. 

11. ——.] — Our cts. of law only con- 
rights: our cts. of equity have other 
rules, by which they sometimes supersede those 





sac y PART I. dorm ant for which ote ro 
. In general.) — The principl raat OF ears, im n 
of ‘equity, which aro versal, forbid io eee fate, Spee UP 
® person to deal with pro eer uae turning o RO 
he knows he h ds on peourity & not te thie acosna Of ehecan ee f the 
in actual o a Kyi v. | air—R. v. Mintes & CARROLL (isan), 
Ma Swe La (1917), I Piet R. 45 Gale, | Jebb. & B. 219.—IR. 
wii, —".] — Cases tn the English | of equity sitoqnisod ‘by tho lay of 
=e, jo 0 e 
Ot. of Oh: Gave w no epplication to the ah Leo not d ipa gb Niall ee ri 
Tndian toiepe aid down in Acts of the | Sa. Tipe) 6 Lt 137-8. AF, 
‘. nace, 1899) L. R. 97 Ind. App. 58; 1v PE ws practice by which 
Sj te oom ftcit the rononstbllty of Indging tor 
fingian is siete | those who cannot judge for themselves 
a a * nursing’ mother, & contains ace wat Good. Hope ihe MON guOEE 
rama S arise, To, provide remedy for wrong 
new oes & exigencies arise, cont is on erent principle of equity 


bea it not agp Al has A gph but Sta 
summary order every ca 

poerect & set right whatever was 
inher be ae y transacted 


such ARIN 
Guiaus (1831), \, Beat. 199.—. 


8 ti.——.] — Cts. of equity should 
not be governed by cal eR, 


v. 


rey 6 
peo A tae pete 
Ce pens 5 fe 
ee 
g0 as 2, grant the the actual relief required 


patties.—KasHi NATH 
MoKHTA PRASAD (1884), IL. R. "3 Alt 
370.--IND. 
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legal rules, & in so doing they act most beneficially 
for the subjects. . . . One of the rules of a ct. of 
equity is, that they cannot decree against the 
oath of the party himself on the evidence of one 
witness alone without other circumstances: but 
when the point is doubtful, they send it to be tried 
at law, directing that the answer of the peryy shall 
be read on the trial; so they may order that a 
party shall not set up a! al term on the trial, 
or that pltf. himself should be examined ; & 
when the issue comes from a ct. of equity, with 
any of these directions, the cts. of law comply 
with the terms on which it is so directed to be 
tried. By these means the ends of justice are 
attained, without making any of the stubborn 
rules of law stoop to what is supposed to be the 
substantial justice of each cular case; & 


parti 
it is wiser so to act, than to leave it to the judges 


of the law to relax from those certain & established 
rules by which they are sworn to decide... . 

I am therefore clearly of opinion on principles of 
law that pitfs. cannot recover in this action, & 
we cannot in this case assume the jurisdiction of 
a ct. of equity in order to overrule the rigid rules 
of law (Lorp KENYON, C.J.).—BAUERMAN Uv. 
Toten ee ieee reported in 7 Term Rep. 663; 


Annotations :— entd. 
123; Duckham 
wick (1809), 

asia Cc. P. 3 dy 


© $04; Fot EL Tt to 
Gibson “ Winter (1833), 5B. & Ad. 
(1856), 3 3p iy C. Ex,’ 644; Fox v. Waters (1840), 9 


-|—In cases the most unfavour- 
able ‘to equitable relief, wherever any difficulties 
embarrass the legal remedies, the cts. of equity 
interpose with their more effectual forms.— 
CUPIT v. JACKSON (1824), M’Cle. 495; 13 Price, 
721; 148 BE. R. 207, Ex. Ch. 


ans apr ypladhgrate | entd. eras Hicks 4 S454), Ut Se erat bee 
oe v Philipps (1844), aD Beav. 

(No, 3 V 1868), 2 2 Beay, eer Hall's. Hurt (1861), Pi 

rton v. 1874) , L. R.17 Eq. 437; Kelsey 

v. Kelooy v8 874), L Arie es 498 ee bigs Ta lor, Re 

Taylor’ , alae Act Paes 324; ottish 

Sandeman 


Widow ch 7308 : 
ucker, Tucker 








188 
o: Poehton Casi), on if J. “Oh. 138 | Re T 
4 Nar eri eee epnethae Hambro vv. Hambro, Peta, 
2 Ch. 564; erbage He ts, Greenwich Charity Co 
ti ee 4800): 2 Ch. 811; Blackburne °. Hope- Edwardes, 


901) 1 

a Maeno v. A.-G. (1848), 2 
temp. Cott. 527; 47 E. R. 1286, L. C. 
To abate rigour of law—Summum jus.|— 
OXFORD’sS (EARL) OASE, No. 4, ante. 
-]|~——DUDLEY (LORD) v. DUDLEY (LADY), 





18. 
ey 





No. 1, ante. 

he "_—_—.] —BAUERMAN v. RADENIvS, No. 11, 
ante. 

17. ———.]—MONKTON v. A.-G. (1848), 2 Coop. 


temp. Cott. 527; 47 H. R. 1286, L. C. 

18. Decree equal to judgment at law.| — 
There is nothing more frequent in practice or 
better known than that a decree of this ct. [of 
equity] i is equal to a judgment at law (per CuR.).— 

SEARLE v. ae 688), 2 Vern. 88; Freem. Ch. 
1038; 23 E. 667; sub nom. SHARLE v. HALE, 
1 Eq. Cas. ‘abe 332; 21 E. R. 1082, L. C. 


Annotation :—Folld. Morice v. Bank of England (1736), 
Cas. temp. Talb. 217. 


Barineioee ——.]—The judgments of all cts. at law, 
bbe eg agian dae whether by grant or 

a ion, st San y binding. The decrees 
this ct. [of equity] are of equal force with 


ente at law; & the real prety in point 
of e, & not by relation to the first day of a 
term, must give the preference in point of pay- 
ment.— BANK OF ENGLAND v. Morice (1787), 


HQUITY. 


2 Bro. Parl. Cas. 465; 1 E. R. 1068, H. L.; 

affg. 8. O. sub nom. MoRRICH v. BANK OF ENGLAND 

(GOVERNOR & Co.) betas Cas. temp. Talb. 217. 

Annotations :-—Consd. Smi 2, Hesloe ine (1788) 2 atk. Baie : 
Martin o. Martin (1749), et "Ves Folld. 


eee Po 8 Ves. Perry v belipe 
v. Ormonde i 82 
nsd. Loss, Park x (880) i Ke Keen, 714. 


a eckoon v. Leaf (1820), 1 J ; Dolland v. 

Johnson (1854), 2 Sm. & G. r+ ag Masao. ‘Sinith, Panton 

v. Smith (1856), 2K. &J.4 

20. -|—A decree pone an exor. is in 
nature of a judgment at law.— PAXTON v. DOUGLAS 
(1803), 8 Ves. 520; 32 H.R. 456, L. C. 
Annotations :—Refd. Lee v. Park (1886), 1 Keen, 714; 

Vernon v. Thellusson 1844), 1 Ph. 466 

21. -J|—A final decree, u na sum ascer- 
tained, is equal to a judgment : ut a mere decree 
for an account of pltf.’s demand, & of the personal 
estate come to the hands of deft.., with a mere 
direction for payment out of the result vig that 
account, does not prevent the exor. pa judg- 
ment. —PERRY v. PHeLIps (1804), 10 ae 34 ; 
32 E. R. 756, L. C. 
Annotations :—Consd. Loo . Park (1836), 6 L. J. Ch. 93; 

Whitaker v. Wright 11843), 2 Hare, 310. 

rma ay further, JUDGMENTS. 

22. interference with operation of eine 

aw 


(is0d 10 








—Chancery cannot relieve against a statute 


—CAVENDISH v. WORSLEY (1617), Hob. 203; 
80 EK. R. 350. 
28. ——— Operation of private statute.|—An 


Act of Parliament for the formation of a Rail- 
way, containing a declaration, that it is to be 
judicially taken notice of as a public Act, cannot 
be treated or construed as a private assurance. 

The bill has passed, & it de ahcleape be impossible 
for this ct. to interfere against the direct operation 
of the Act; nothing collateral being sought, but 
merely to oppose the carrying of it into effect. 
This railway is a public railway, & is, according 
to the provisions of the Act, intended to be con- 
nected with many other works in this country, 
of the greatest public importance. It is im- 
possible for this ct. to interfere in the way asked ; 
which is, in fact, that the railway shall not com- 
mence at the place at which the legislature has 
appointed it to commence. To interfere in such 
a@ way, would be in effect to repeal so much of the 
Act of Parliament, Caan this ct. has no power 
to do (SHADWELL, V.-O.).—HAKGREAVES v. a 
CASTER & PRESTON JUNCTION Ry. Co. (1888), 1 
Ry. & Can. Cas. 416. 

24. Permissive action under statute.) — 
The committee of management of an incorporated 
navigation co. having entered into an Bay Sar re 
with a proposed railway co., for the of the 
navigation etc., a bill was filed by the shareholders 
in the navigation co. to restrain the committee 
from carrying this agreement into effect, & upon 
a motion for an injunction for the purposes afore- 
said, the ct. refused the motion upon the com- 
mittee undertaking to do nothing in the matter 
unless authorised by Parliament, & the railway co. 
und to permit pltfs. to be heard in Parlia- 
ment against the proposed railway bill. 

The ct. cannot disable a man from doing what 
an Act of Parliament might tell him he ma do 
(KNIGHT BrRuUcE, V.-O.).—PARKER v. DUNN Na 
GATION Oo. (1847), 1 De G. & Sm. 192; 9L. T. O. 8. 
292; 11 Jur. 624; 63 E. R. 1028. 





Annotations :-—. Stevens v. Mahar oon BBY, 1851), 
ard fs. entd. Hare v. 1861), 30 





25. Although injustice or impropriety 
may result.|—Where an Act of Parliament has 
imposed a duty on a ct. of common law which 
may lead to injustice or impropriety it is not the 


Part II,—EqQurTaBLE Maxims, 


function of a ct. of equity to interfere. —HAarDINGE 
v. WEBSTER (1859), 1 Drew. & Sm. 101; 29 
L. J. Ch. 161; 1 L. T. 261; 6 Jur. N. S. 88; 
yee R. 71; 62 ‘- R. 316. 
nnotations :—Refd. Brown v. Brown (1868), L. R. 7 Eq. 
185; Broo . Maudalay S .D. 
ass gcd Meanie on Sas eee eB 


——.|—_ See, further, STATUTES. 

26. No relief on behalf of indirect equities— 
When no claim by parties having direct equities.|— 
The ct. will not interfere on behalf of a pltf., who 
claims relief, not through direct equities of his 
own, but indirectly through the equities of other 
parties, on which equities those parties themselves 
do not insist.—RoBERTs v. Bozon (1825), 3 
L. J. O. 8. Ch. 1138. 

27. No interference on moral grounds alone— 
Unless involved in civil rights in property.|— 


235 


The ct. will not interfere on points of morals except 
when they are mixed u th the administration 
of civil rights in prone y:-—GARTSIDE v. OUTRAM 
(1856), 26 L. ie ‘ ae 28 L. T. O. S. 120; 3 


Jur. N. 8S. 89; . 85. 
Annotations :-—QOConsd. R. v. Cox & Railton (1884), 14 Q. B. De 
oe Refd. Weld-Blundell v. Stephens, [1919] 1 EK. B. 
28. -]}— The ct., cannot enforce the 
observance of obligations which rest upon only 
moral grounds; there must be some wrong or 
injury the party complaining to call the ct. 
into action.—NELSON v. STOCKER (1859), 4 De G. 
& J. 458; 28 L. J. Ch. 760; 33 L. T. O. S. 277; 
he N. S. 751; 7 W. R. 603; 45 EB. R. 178, 
‘Annotations :—Mentd. Wright v. Leonard (1861), 5 L. T. 
110; Burton v. Levey (1891), 7 T. L. R. 248; Mohori 
Bibee v, Dharmodas Ghose (1903), 19 T. L. R. 295; Leslie 
v. Sheill, [1914] 3 K. B. 607. 





Part Il—Egquitable Maxims. 


SEcT. 1.—EQUITY ACTS IN PERSONAM. 


SUB-SECT. 1.—PROPERTY OR PERSONS OUTSIDE 
JURISDICTION OF COURT. 


29. General rule.]|—The Ct. of Ch. in England, 
respecting lands out of its jurisdiction, cannot 
enforce its decree in rem, but enforces it by pro- 
cess of contempt in personam & sequestration.— 
ANGLESEY’sS (LORD) CASE (prior to 1750), cited in 
1 Ves. Sen. at p. 454 ; West. temp. Hard. at p. 24, n. 
“nnolation :—Rétd. Bi 

n —, - 

cessions (1898), pine 
_ 80. Defendant in England.|—Where deft. 
is in England, though the cause of suit arise in 
the plantations, if the bill be brought here, the ct. 
does agere in personam, & may, by compulsion on 
the person, compel him to do justice.—FosTEr v. 
VASSALL (1747), 3 Atk. 587; 26 E. R. 1138, L. O. 
Annotations :—Refd. Mercantile Investment & General 

Trust Oo. v. River Plate Trust, Loan & Agency Co., 

[1892] 2 Ch. 303; British South African Co. ». Companhia 

De Mocambique (1893), 69 L. T. 604. Mentd. P 

Mure (1773), 2 Dick. 490. 

31. Decree for specific performance.| — 
Specific performance decreed of articles executed 
in England concerning boundaries of two provirices 
in America. 

The conscience of the party was bound by this 
agreement & being within the jurisdiction of this 
ct. which acts in personam the ct. may properly 
decree it was an agreement (LORD HARDWICKE, C.). 
—PENN v. BALTIMORE (LORD) (1750), 1 Ves. Sen. 
ps ; 27 KH. R. 1182, L. ©. 

nnotations :-—Oo lington v. ’ 
My. & Ke. 1045 Norris v. Chambres (1861), 20 Boav, 246 


Cookney v. Anderson (1862), 31 Beav. 452; Sichel v. 
Raphael (1864), 3 Now Rep. 662; I. R. Comrs. v 





or v. 





Douglas, Douglas v. Webster St Fmd R. 12 Eq. 617; 


v. Orr Ewing (1883), 9 App . 34; Mercantile 

Inv ent & General Trust Co. v. River Plate Trust 
Loan & Agency Co. (1892), 61 L. J. Ch. 473; Duder v. 
Amsterdamsch Trustees toor, {1902} 2 Ch. 132; 
A.-G. v. Johnson, [1907] 2 K. B. 885; British South Africa 
[1910] 1 Oh. 354; 


Co. v. De Beers Consolidated Mines 
British Controlled Oilfields v. 8 (1921), 127 L. T. 209. 
weatd. Y timanogs hund v. Elphinstone (1831), 2 State Tr. 


See Conruict oF Laws, Vol. XI., P . 347-354. 
Action for trespass to land abroa jt Con- 
FLICT OF Laws, Vol. XI., p. 346, Nos. 382-334. 
Settlement of boundaries of land abroad.|— 
See BOUNDARIES, Vol. VII., p. 270, Nos. 39, 40. 
Service of process outside the jurisdiction.|— 


Restraint by injunction.}|—See INJUNCTION. 


SuUB-SECT. 2.—RESTRAINT ON APPLICATION TO 
PARLIAMENT. 


82. Restraint of petition against private bill— 
Injunction.|—A ct. of equity has jurisdiction, if 
a proper case connected with private property 
or interest be made, to restrain a party by in- 
junction from petitioning against a bill in Par- 
liament. 

The S. Ry. Co. being leased to the C. Co., entered 
into an agreement for the sale of their railway 
to the L. Co., & it was a term of the agreement, 
that the purchase should be completed three weeks 
after an Act had passed for Permny the L. to 
amalgamate with the C. Ry. Co. It did not 
appear that any definite agreement was concluded 
between the OC. & the L. Cos., but it was under- 
stood that a bill should be presented by the O. Co. 


Mocambique v. British Sou ousa v. for the amal tion of the two Cos. The bill 
Same, : ' gama @ 
onto iat lp wm spe), Fae Pi oink 8 ee was presented & passed the Commons without 
v. Hoare (1763), Amb. 428; Bayley v. Edwards (1792), 8 Opposition, but in the Lords the L. Oo. presented 
Swan 703; Houlditch v. Don (1834), 8 Bi. N.S. 301; a petition against the bill. The S. Co., fearing 
i ey, He p. Pollard (1840), Mont. & Oh. 239; that if this Act did not paas, they would lose the 
Re Holmes (1861), 2 John. & H. 527: Norris v. Chambres, pass, tacy } 
Ohambres v. Norris (1861), 4 L. T. 345; Douglas v. benefit of their contract, filed a bill against the 
PART II. SECT. 1, SUB-SECT 1. an equitable execution.—HENDERSON -— HARIVALLABHDAS KALUANDAS Uv. 
29 1. General rule.J—A ct. of equity % BANK OF HAMILTON (1894), 23. UTTAMOHAND MANIKOHAND (1871), 8 
Will, where personal equities exist 8. O. R. 716.—CAN Bom. O. C. 236.—IND. 
between two parties over whom it has 20 ii. ———.}—The Supreme Ct. is 20 iii, ——.}—A ct. of equity can 
on, though such equities may a cv. of equity assert ita juris- ony restrain a person from p 
Flagg erie give relief by a diction to prevent a writ of sequestra- with a suit in a foreign ct., if the 
lands opera not directly upon the’ tion issu by it from becoming 4 uu suusiut to be restrained is within 
such ° but directly i agai deeg ret mirp oe & will opere aed pone Whe jurisdiction of the ag Al 
will never be exten go where 6 pro go PRO 
far as decreeing a sale in the nature of sequestered 4 ontalde ite farisdiction. 


IRON WoRKS v. BISHUMBHUR 
(1908), I. L. R. 36 Calc. 333.—IND. 
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Sect. 1.—Equity acts in sonam: Sub-sect. 2. 
Secta. 2 & 8) Bet . 


two other Cos., praying an injunction to restrain 
the L. Co. from opposins the bill in Parliament, & 
also specific performance of the agreement :— 
Held: the S. Co. had not made out such a case 
as to induce a ct. of equity to exercise its juris- 
diction by injunction. 

A party who comes to oppose a railway bill 
in Parliament, does so solely in respect of his 
private interest, not as representing any interest 
of the public, or for the purpose of communicating 
any information to Parliament. He is not even 
allowed to be heard as a petitioner against the bill, 
unless he has a locus standi in respect of some 
property or interest liable to be affected by it 
if it should pass into a law (LORD CoTTENHAM, C.). 
—STOCKTON & HARTLEPOOL Ry. Oo. v. LEEDS & 
Turrsk & CLARENCE Ry. Cos. (1848), 2-Ph. 666 ; 
5 Ry. & Can. Cas. 691; 12 L. T. O. S. 805; 12 
Jur. 785; 41 EB. R. 1101, L. O. 

Annotation :—Consd. Lancaster & Carlisle Ry. v. North 

Western Ry. (1856), 2 K. &. J. 293, 

33. |—Upon the application of a 
shareholder for an injunction to restrain the appli- 
cation to Parliament & the use of the corporate 
seal & the application of the corporate funds for 
that purpose the ct. refused to restrain the appli- 
cation to Parliament, or the use of the corporate 
seal for that purpose, but restrained the appli- 
cation of the funds & moneys of the co. towards 
the payment of the costs.—STEVENS v. SOUTH 
DEVON Ry. Co. (1851), 18 Beav. 48; 7 Ry. & Can. 
Cas. 696; 20 L. J. Ch. 491; 17 L. T. O. S. 46; 
15 Jur. 2385; 51 E. R. 18. 


Ffooks v. South Western Ry. (1853) 
Re London Chatham & Dover Ry. 
Hartridge & Allender tty 








Annotations —. e 
1 8m. & G. 142: 
ge ied oes Act, Hz é 


5 Ch. HP 672, QR. 5 -G. v. Lambeth Vestry 
47. L. R. 257. Mentd. Salisbury v. Met. Ry. (1870), 
18 W. R. 974. . 


34. Restraint of prosecution of private bill— 
Prosecution contrary to good conscience.|—By the 
standing orders of the House of Commons, a sum 
of not less than £8 per cent. of the estimated cost 
of the undertaking must be paid into the Ct. of 
Ch. upon the deposit of a bill in the private bill 
office :—Held: an agreement by the promoters of 
the bill, in consideration of a third party advancing 
the necessary amount, & paying it into the Ct. of 
Ch., not to proceed with the third reading of the 
bill in the House of Lords without his consent, 
is not against public policy & illegal. This ct. 
has no power to control the actions of the legis- 
lature; but it will act in personam, against a 
person who, contrary to good conscience, prose- 
cutes a measure in Parliament.—Scorr v. OAKELEY 
(1864), 88 Beav. 501; 4 New Rep. 5; 33 L. J. 
Ch. 612; 10 L. T. 322; 28 J. P. 828; 10 Jur. 
N.S. 481; 12 W. R. 728; 55 B. R. 462; affd., 
4 New Rep. 258, L. JJ. 

35. Exercise of jurisdiction.] — Although 
there is no doubt that the Ct. of Ch., by virt 





ure 
of ita jurisdiction in personam, has power to 
restrain an improper re aay per to Parliament 
for a private Act, yet it is difficult to conceive a 
case in which it would be right for the ct. to 
exercise that power. 

Injunction restraining directors from promoti 
a bill discharged—Re LONDON, OHATHAM 
DOovER Ry. ARRANGEMENT ACT., Ez p. HARTRIDGE 
& ALLENDER (1869), 5 Ch. App. 671; sub nom. 
Re Lonpon, Coatuam & Dover Ry. ARRANGE- 
MENT AcT, 1867, Ex p. LONDON, CHATHAM & 
eh Ry. Co., 20 L. T. 718; 17 W. R. 946, 


EQuIrTyY. 


SEctT. arene GIVES AN ACCOUNT OF 
P NOT DAMAGES. 


See, generally, DAMAGHS. 

86. Remedy by removal of nuisance.|—ANON. 
(1506), Cary. 20; 21 E. R. 11. 

87. Remedy by restitution.|—The Ct. of Ch. 
never entertained a suit for occasioned 
by fraudulent conduct or for breach of trust. 

e suit was always for an equitable debt or 
liability in the nature of debt. It was a suit for 
the restitution of the actual money, or thing, or 
value of the thing, of which the cheated party 
had been cheated (per Cur.).—e COLLIn, La p. 
ADAMSON (1878), 8 Ch. D. 807; 47 IL. J. Bey. 
103; 388 L. T. 917; 26 W. R. 890, C. A. 


Annotations :—Refd. Re Giles, Ex p. Stone (1889), 6 Morr. 
158. Mentd. Couldery v. Bartrum (1881), 19 Ch. D. 394; 
Watson v. Holliday (1882), 20 Ch. D. 780; Re Parkers 
Ex P; Shep (1887), 19 Q. B. D. 843 Griffith v 
(1890), 45 Ch. D. 553; Re Newton, E: 
vinclal Bank of England (1896 : . 
ont Vidianenaren ee Co.,_ 1908) Ree Be el7, 

ze e an. eg e e 9 
Hillyer v. 8t. Bartholomew's Hospital, [1909] 2 K. B. 820. 
38. Remedy by account.}—- ANON. (1682), 1 

Vern. 105; 28 E. R. 846. 

Annotation :—Dbtd. Dormer v. Fortescue bog 3 Atk. 124. 
I can by no means admit the latitude the .4non. Case 

in 1 Vern. 105 (LoRD HARDWICEE, C.). 


39. .] — Injunction to restrain publishing 
@ Magazine as a continuation of pltf.’s magazine 
in numbers, & as to communications from corre- 
spondents, received by deft. while publishing for 
pltf.; not preventing the publication of an 
es aa work of the same nature, & under a similar 
title. 

A ct. of equity in these cases is not content with 
an action for B3 j 





for it is nearly impossible 
to know the extent of the damage; & therefore 
the remedy here, though not compensating the 
pecuniary e except by an account of the 
profits, is the best: the remedy by an injunction 
& account (LORD ELpOoN, C.).—Hoaa v. KIRBY 
(1803), 8 Ves. 215; 32 EH. R. 336, L. C. 

Annotations :—Mentd. Longman v. Winchester (1809), 16 

Ves. 269; Crutwell v. Lye 1810), 1 Rose, 123 5 

v. Jones (1813), 2 Ves. & B. 218 ; wman ¥. Teeg 1826), 

2 Russ. 385; Prowett v. Mortimer (1856), 27 L. T, O. 8. 

1382; Kelly v. Hutton (1868), 37 L. J. Ch. 297 ; Borthwick 

v. Evening Post (1888), 37 Ch. D. 449. 

40. -]|—Where it was admitted by a co., 
after giving credit for advances made upon a 
general account, & also for a further amount of 
£10,000, in respect of Crown lands, that there was 
still a balance in the co.’s hands arising out of the 
contract :—Held: (1) such fact was sufficient to 
give a ct. of equity jurisdiction & a right to direct 
an account; (2) as pltfs. had failed in performing 
the contract, there ought to be an inquiry whether 
any loss or damage arose from the nonperformance 
of it.—St. ANDREWS & QUEBEC Ry. Co. v. BROOK- 
FIELD (1860), 13 Moo. P. 0. 0. 510; 15 E. R. 192, 


41. ——— Account of profits precludes ing 
as to damages.|—A patent having been adhe ioe d 
the decree preted | = injunction sare farther 
infringement, an ing as to damages, 
& an account of profits. The ‘secres was varied 
by striking out the order for the account of profits. 
The decree of the ct. below directed not only an 
inquiry as to ars ap u an account of 
rofits. The two things are hardly reconcilable, 
or if you take an account of profits you condone 
the infringement (LORD WESTBURY).—-NEILSON 
v. BETTS (1870), Ti. R. 5 H. L. 1 H 40 L. Ji Ch. $17 , 
19 W. R. 1121, H. L.3 varying 8S. OC. sub nom. 
Betts v. NEILSON, Berrs v. DE ViTRE (1868), 
Ch. App. 429, L. O. 
nnotations :—Apid. De Vitre v. Betts (1873), L. R. 6 H. L. 
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A 


Part I].—EHqurraBLeE Maxims. 


Consd. Watson v. Holliday (1882), 20 Ch. D. 
Horseahoe & Nail z < v. Stewart 


App. Cas. 401 Corpn. v. Chemicals 
Co. 11906) 2 Oh, 556. Mentd, iimaiie v. Boursier (1869), 


oe 
57 L. T. 313 
67 L. T. 568; Gill v. Coutts & Cutler (1895), 1 
brik v. Joh 


125; Badische Anflfn un oda Ka : 

Basle Ohemical Works, Bindschedler, [1897] 2 Ch. 322; 

British Motor Syndicate v. Taylor, [1901] 1 Ch. 122; 

Belvedere Fish Guano Co. v. Rainham Chemical Works, 

Feldman & Partridge, Ind., Coope v. Same, [1920] 2 K. B. 

487: British Thomson-Houston Co. v. Sterling Accessories, 
tish Thomson-Houston Co. 


Bri v. Crowther & Osborn, 

[1924] 2 Ch. 33. 

42. -}-— The power conferred by 
Chancery Amendment Act, 1858 (c. 27), s. 5, on 
the Ct. of Oh., of directing an inquiry as to damages, 
was not intended to be exercised concurrently 
with the ancient jurisdiction of the ct. for granting 
an inquiry as to profits. Therefore a pltf. cannot 
obtain an inquiry both as to damages & also as to 
profits. He must be put to his election between 
the two inquiries.—DE VITRE v.BETTS (1873), L. R. 
6H. L. 819; 42 L. J. Ch. 841; 21 W. R. 705, 
H. I..; varying 8. C. sub nom. BErtTs v. NEILSON, 
Berrs v. DE VITRE (1868), 3 Ch. App. 429, L. C. 
Annotations :—Consd. Watson v. Holliday (1882), 20 Ch. D. 

780; Meters v. Metropolitan Gas Meters (1911), 104 L. T. 

113. Mentd. Penn v. Bibby, Penn v. Jack, Ponn v. 

Fornie (1866), L. R. 3 Eq. 308; Penn v. Jack (1867), 

L. R Kq. 81; Nobel’s % losives Co. v. Jones, Scott 

- D. 721; Belvedere Fish Guano Co. v. 
inham Chemical Works, Feldman & rein tge Ng Ind., 
Coope v. Same, nike aes kK. B. 487; British Thomson- 
Houston Co. v. Stor Accessories, British Thomson- 
Houston Co. v. Crowther & Osborn, [1924] 2 Ch. 33. 
.]—See, further, Part ITI., Sect. 3, post. 

43. Profit & damages distinguished.]—Remedy 
by supplemental bill, after a decree for specific 
performance, for the damages occasioned to pltf. 
by the abstraction by deft., pendente lite, of part 
of the subject-matter of the suit. 

I think that the amount of what is due to pltf. 
ought to be ascertained by means of an action at 
law, & I do not clearly see how it can be satis- 
factorily done in any other way. In this & perhaps 
in all other cases, the profit made by defts. is not 
the measure of the damages done to pltf., (LoRD 
LANGDALE, M.R.).—NELSON v. BripGHs (1839), 
2 Beav. 239; 3 Jur. 1098; 48 HE. R. 1172. 
Annotations :— . Le n wv. 

L. T. 357. mee proche ¥. Phelps (lesa) ota Me, 3 

173; Vint v. Constable (1871), 25 L. T. 324. 

44. Secret profit of agent— Account & return 
of profit.])—The rule of this ct. . . . as to agents, 
is not a technical or arbitrary rule. It is a rule 
founded upon the highest & truest principles of 
morality. No man can in this ct., acting as an 
agent, he allowed to put himself into a position in 
which his interest & his duty will be in conflict. . . 
All that the ct. has to do is to examine whether a 
profit has been made by an agent, without the 
knowledge of his principal, in the course & execu- 
tion of his agency, & the ct. finds, . . . that these 
agents in the course of their agency have made a 
profit, & for that profit they must account to their 
Yarn ae (LorpD Cairns, H. O.).—PARKER v. 

CKENNA (1874), 10 Ch. App. 96; 44 L. J. Ch. 
pa ; 311. T, 739; 23 W. R. 271, L. O. & L. JJ. 

nnotations at Nant-y-glo & Blaina Ironworks Co. 

v. Tam 1876), 35 L. T. 125; Bagnall v. # 

8 Ch. D. S71, Ratd.” Re Canadien Ol Works Coron, 

Hay’s Case (1875), 10 Ch. App. 593; Re W 

Co., Weston’s Case (1879), 48 L. J. 
Corpn. v. Lever (1890), 63 1. T. 


Salfo 
Denna Hank of A 1879), 4 App. Cas. 391; Hopkinson 
° 7 ? (e) 
B.D 43: rs 


Band of Hope Co. 
v. Lovering Pigs3), 1Q Re Fitzroy Bessemer 











780. 
(1888), 13 
D 
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Steel etc., Co. (1884), 60 L. T. 144 Guy v. Churchill & 
Sim (1886), 2 'T. L. R. 855; Postlethwaite, Postle- 
thwaite v. Rickman (1888), 59. T.58 ; Municipal freehold 


Land Oo. wv. ollington 1890), 2 Meg. 307; Williams v. 
Soott, [1900] A. O. 499; aed v. Grey, (1962) 2 Ch. 606; 


Percival v. Wright, [1902] 2 Ch. 421; Armstrong». Jackson, 
(1917] 2 K. B, 82%. 
45. -|}— No agent can in the course 








of his agency derive any benefit without the 
sanction or knowledge of his principal . . . this 
ct. will never sanction anything cf that kind, & will 
make the persons who engage in such schemes pay 
back to the uttermost farthing whatever they 
have received (James, L.J.).—Re CANADIAN OIL 
Works CoRPN., Hay’s CasE (1875), 10 Oh. App. 
ie ; 44L.J.Ch. 721; 33 L. T. 466; 24 W.R. 191, 


Annotations :-—Apld. Re Morvah Consols Tin 
McKay’s Case (1875), 2 Ch. D. 13 Re oe Fuel 
Co., Aspinall’s Case (1877), 36 L. T. 362. Co 
884), 27 Oh. D. 322. a. 
bsp D. 1. Id. Re North 


Co., 
Gas 


Carriage dd Assocn. 2 
Lister v. Stubbs (1890), 45 
Australi to 


Canadian 

45 L. J. Ch. 225; Re 

akegge Me ae oe D. 75 

i2'ch. D. 390 

See, further, AGENCY, Vol. I., p. 475 et seq. ; 
CoMPANIES, Vol. IX., p. 48, Nos. 81, 82, p. 195, 
No. 1225; p. 487, Nos. 3198-3226. 

See, further, AGENCY, Vol. I., pp. 480-486. 

46. Equity does not settle damages.|—-STAFFORD 
v. LONDON (Crry) (1719), 4 Bro. Parl. Cas. 635 ; 
REIGNOLDS v. HIND (1729), Bunb. 264; 
MACKENZIE v. Powis (Marquis) (1737), 7 Bro. 
Parl. Cas. 282 ; NeEwHAM v. May (1824), 13 Price, 
LupLow CoRPN. v. GREENHOUSE (1827), 
1 Bli. N. S. 17; Sarnsspury v. Jones (1889), 5 
My. & Cr. 1; Drew v SHEDDEN (1854), 2 W. R. 
pee THORNTON v. M‘KEWAN (1862), 1 Hem. & M. 


Damages in lieu of injunction.|—See INJUNC- 
TION. 

Damages in lieu of specific performance.]— See 
SPECIFIC PERFORMANCE. 


a 


eel 


Sect. 3.—EQUITY FOLLOWS THE LAW. 

See, now, Judicature Acts. 

47. Construction of maxim.] — MOUNTAGUE 
(Ear) v. Bato (Haru), No. 262, post. 

48. .|—Equitable estates are guided by 
the same rules of descent as legal estates. 

The law is clear, & cts. of equity ought to follow 
it in their judgments concerning titles to equitable 
estates ; otherwise at uncertainty & confusion 
would ensue. The discretion [of the ct.] is to be 
governed by the rules of law & equity, which are 
not to oppose, but each, in turn, to be subservient 
to the other ; this discretion, in some cases, follows 
the law implicitly, in others assists it, & advances 
the remedy; in others again it relieves against 
the abuse, or allays the rigour of it; but in no 
cases does it contradict or overturn the grounds or 

rinciple thereof (JEKYLL, M.R.).~-COWPER ¥. 
OWPER (EARL) (1734), 2 P. Wms. 720; 24 HE. R. 
930. 
Annotations :—Consd. Burgess 
(1758), 1 Eden, 177. Reid. 
Atk. 570; F 





V- Wheate, A.-G. v. Wheate 

w Spencer ray 2 

ofurd Trento (1708) 8 Re 43 3 eR shan 
Cra: ©. Hun’ ; e ‘ ; 

v. Harrison (1861), i"Sonn’ & H. 662. Mirenta. Heros 

Le Cope (ete), 25 Beav. 140; Deanv Brown, [1909] 2 


Statute law.]—There is no better rule 
in this ct. than equitas sequitur legem. Where 
this ct. finds out the law of the d in any 


Cc 





238 


Sect. 3.—Equity follows the law. Sect. 4.] 
instances, they will follow & extend it to other 
cases that are analogous. If they will do so on 
the general law, way not on the statute law ? 
(LORD HarpwIckKEz, O.).—PAGET v. GEE (1753), 
Amb. 198, 807; 3 Keny. 31; 3 Swan. 694; 27 
E. R. 188, ‘807, L. ©. 
Annotations —Reld. H 
"Menta. Vernon v. Vernon (1789), 
Williams v. Wowell 3808), 10 


Wordsworth (1818) & B, 331; Hz p.| 
337; Oldham v. Hubbard (1843), § 


Hawkins v. Kelly (1803), . Ves. 308. 
2 Bro. C. C.. 659; 


_— (1818), 
2 Q 
50. ——. Where public interest concerned.|— 

(1) A contract for the sale of shares in a British 
vessel, not reciting the certificate of registry, can- 

not be enforced in equity. 

Whether there is a sale, or a contract for a sale, 
makes no difference. A contract for a sale is, in 
the view of a ct. of equity, a sale; whether an 
actual transfer is made is of no consequence, if a 
transfer is agreed to be made, because that which 
is agreed to be done is in the view of a ct. of equity, 
for many purposes, held to be done (KNIGHT 
Broce, L.J. 

(2) A ct. of equity is bound to follow the law 
where the public interest is concerned Gee 
Bruce, L.J.).—HuvuGHEs v. Morris (1852), 2 De 
G. M. & G. 349; 21 L. J. Ch. 761; 19 L. T. O.S. 
210; 16 Jur. 603 ; 42 EK. R. 907, L. JJ. 


Aanolalions :—As to to (1) Consd. Duncan v. Tindall (1853), 
he pm eo 258 ; rac erreo) Borough a wv. Turner (1860), 
& H. 1 Qo. Refd. McoCalmon ,, Rankin 1852), 


aE Generally, Men td P rr v. Applebee 
ee 24 L. ¢. Ch. 767; Stapleton v. Haymen i 


655; Maddison v. Alderson (1883), 8 App. 
51. Application of maxim—Titles to equitable 
py ial v. COWPER (EARL), No. 48, 
ante. 
52. 
BouRNE v. Dopson (1740), Barn. 
Atk. 164; 27 EB. R. 612, L. C. 
‘Annotations : —Refd. Ryall v. Rolle (1749), 1 Atk. 165; 
Worsley v. Demattos & Slader (1758), 1 Burr. 467. 
53. To trust estate—Escheat.|—BurRGEsS 
v. WHEATE, A.-G. v. WHEATE, No. 155, post. 





No recognition of deed void at law.|— 
Ch. 200; 1 





54. ——— Tenancy by Curtesy. fat BURGESS v. 
WHEATE, A.-G. v. WHEATE, No. 155, pos 
55. ——— Adverse posseuaon— Eyaltable action 


not available to avoid legal bar.|—An heir cannot 
sue in equity by analogy to a writ of right, or so as 
not to be barred by a limitation of less than sixty 
ears. If the heir proceeds by ejectment, he is 
arred by twenty years adverse possession, & it 
seems that this analogy is ar oth in equity.— 
CHOLMONDELEY v. CLINTON (1821), 4 Bli. 1; 

2 Jac. & W. 1, age a R. 721, H. L. 
a eH - Parker (1822), Jac. 505; 
oo 18 Ashto Milne 


hails” 
H co 8 : 
6 
aa 0. ny, 6 A (i864), 
ary Menta. Gray v. eas 
t ie. 


Irvine (1 33), 1 uy & 
ur. 202 ; yey -~ uarterm 
. Wallis (18 42), 


Baty Anders 
ase J. Ch. "291 OB rielln. oat (1842), 1 12 L. J. Ch 
inet Sayer v. Wagstaft (1843 Gh. Cas. 230; 


PART II. BECT. 3. 
51 i. i L polontion. of 2 of maxi 


pes pag PA ith reap t to 
tha oene rule o Pot 


general equity, noth 
can clearer nan that at, Pied mm 


show a title to he ct. 
Smee Bethe seine ee oe in relation to it on this point has been long settled, 


great he seeks in this ct. 
relfet 


EqQutry. 


¥ . Sheriffe, Dykes v. Farr (1 845), 4 Hare, $12; Doe 
“Angell © igi), 18 Le tg B. 198; Fulham v. 


da 
Angell ¢. Angell H. L. Cas. Kasi Pe 
ere simi basi: Kooer ibn Bos tnd, App. 


%. 
146; A.-G. v. Murdoch 1853 & G. 
Nod ie, Huh (1853), 3 Gra He 496; Robertson v, 
re) 9. ve ° 
oss Horaby *, v. Toxteth Par 4 Burial $0). a 


(1863), 31 "Beav. 5 Pearce v. Morris (1869) , Ch. App. 

Beckett v. Athwood (1880), 18 Ch. D. arner 
©, Jacob (1882), 2 Charles v. Jones (1887), 
35 W. R. 


etry a *Cneenitand N 
1887) be Aeiey D. 2 aire Caan (1888), 40 Ch. D. 
95; o, Balmon, [1891] 2 Ch. 48; Soar v. Ash 
[1893] 2 a B "390 ; Turner v. Walsh, {1909} 2 KC. B. 484, 


56. —— Covenant in lease.] — (1) Ignorance 
of a party’s own rights, or of instruments in his 
possession or power, in no way occasioned by the 
adverse party, cannot excuse a non-perform- 
ance of anything incumbent on that party to 
perform. 

(2) Questions upon the construction of covenants 


are the poy iae rr uity as at law. V. 
WARD. (1824), M‘Cle. 458; 18 Price, 674; 148 
EB. R. 192, Ex. 


— —— J|—See, further, LANDLORD & TENANT. 

57. —— Release of debt.) —(1) Merely 
voluntary declarations indicating the intention of 
a creditor to forgive or release a debt, if they are 
not evidence of a release at law, do not constitute 
a release in equity. 

(2) Unless there be a consideration, or some 
other equitable ground of distinction, equity in 
such a case follows the law.—CrRoss v. SPRIGG 
(1849), 6 Hare, 552; 18 L. J. Ch. 204; 18 
L. T. O. 8S. 505; 13 ‘Jur. 785; 67 E. R. 1283 ; 
on appeal Saas 2 Mac. & G. 113, L. C. 

Annotations :—As to (1) Consd. Re Tinline, Elder v. Tinline 

1912), 56 Sol. "Jo. 310. Refd. Major v. Major (1852), 1 

rew. 165; Peace v. Hains (1858), 11 Hare, 151; Wines 

v. Williams (1865), L. R. 1 184; Luxmore 
aM Bia T. 460; ; Re Ming Miles v. Sherwin (880) 


ae Applebee, Leveson ». Tee eTe 91 


rer (2) 0; Conad. Luxmore v. aineeae 17 L. T. 60. 

Generally, Mentd. Knapp v. Burnaby (1860), 2 L. T. 8 

58. To rule in Shelley’s Case.) — " 
testator by his will devised all his real estate to 
A.B., his eldest son, for 99 years, if he should so 
long ‘live, & subject thereto to trustees & their 
heirs during A.B.’s life, in trust only to support 
contingent remainders, with remainder to the heirs 
of tha body of A.B. & for want of such issue to his 
second son in like terms. By a codicil, testator, 
after confirming his will, devised his real. estate to 
trustees, upon certain trusts for the payment of 
debts & securing a jointure for his wife :—Held: 
(1) the trustees were bound, after provi for the 
jointure & debts, to convey ‘the estates to the same 
uses as those declared by the will; (2) the heirs 
of the body of A.B. took by purchase, & no equit- 
able freehold resulted to A.B. so as to attract the 
operation of the rule in Shelley’s case, & create 
an estate tail in A.B. 

(8) Semble: the rule in Shelley’s case applies 
only where the remainder is created by the same 
instrument which creates the particular estate. 

The rule is, equity follows the law, a rule essential 
to the convenient enjoyment of property in this 
country, where the artificial distinction of legal 
& equitable estates so extensively prevails (ORAN- 
WORTH, O©.).—OOAPE v. ARNOLD, vighacs v. 
CoAPE (1855), 4DeG.M. & G. 574; 24 L. J. Oh. 





&, aspitts. that a ee a allege ee eget ger 
according y; bu b anay, 0 
make, & as deft generally. e rule in this ct. 


7 paasoa v. GORGES 
" Obli 0, bond becoming 
f obi thon debt extin- 


oo 
executor 0, 
guished.}—Equity follows the rule at 


Part I].—EqurraBLE Maxis. 


678; 24 L. T. O. S. 226; 1 Jur. N. 8. 318; 8 
W. BR. 187; 48 B. BR. 631 oe 
Annotations :—~As to 


2 tten ». Foxw 
My son Ae Gace gil, 


an Gru 
(807) A. C. 658. cenerorye 
e’s Contract (1877), 26 W. R. 


Mentd. Re White & Hindle 
-.]—See, further, REAL PROPERTY. 
59. Construction of agreement.] — The 





jurisdiction of the cts. of law & equity, with respect 
to complicated accounts, is so far concurrent, that, 
when parties have elected to proceed at law, a 
a of pect would not stay such sEpoesdinge 
imply on the ground that it could more con- 
ventently dispose of the suit; nor would a ct. of 
uity refuse its aid, when invoked, because a ct. 
equity could completely settle the whole of the 
uted accounts. 
ere is no equitable construction of an agree- 
ment distinct from its legal construction.— 
Scotr v. LIVERPOOL CORPN. (1858), 3 De G. & J. 
884; 28 L. J. Ch. 230; 32 L. T. O. S. 265; 5 
Jur. N. 8. 105; 7W.R. 153 ; 44 5. R. 1297, L. O. 


Ral, Bliss v. Smith (1865), 34 Beav. 508. 
erie $0. 8. 2 Giff. 166 Russell v 


‘Stadhard © 
righton Club & Norfolk 
Hote ber (1865), 3 35 Beav. 204: Goodyear‘v. Weym 

55), . & Ruth. 67's ; Cooke v. a ore (1884), 

‘ eee eee oe 


Edmon ere aut 
. Ch. 7 i, Ry. (1870), 19 568 : 
Wadsworth v. Peniste ees ‘ A ue 332; Lariviere 


v. Morgan Laid f sn oe dwards 
Ingo. Boo, (ste), 2 Q. B. D. 563: 





prceaton 

Hart v. Hart. Gast), 18 18 Ch 670; Botterill v. Ware 
Grdns. (1886), 

60. Defence iy “6 settled account.’’] — 


The rule in equity follows the rule at law ; so that 
if an exor. de son tort can prove a settled account 
with the rightful representative before suit, it 
is a sufficient answer to a bill in equity against 
him for an account.—Hm. v. Curtis (1865), 
L. R. 1 Eq. 90; 35 L. J. Ch. 183; 13 L. T. 584; 


12 Jur, N.S. 45 14 W. R. 126. 873), L. R. 16 
entre, 1 ’ 
So el Menta, Ai) v. he hed en) ne R. 30.3 pee 
v. 


WwW. 
Bird (1801), Be earns oO8 ; A.-G. vo. New ork Breweries 
Co., [1898] 1 Q. B. 
-|— See Part IIL, Sect. 3, sub-sect. 8, B., 
post. 


61. Limitation by way of trust.) —An 
equitable limitation, by way of trust executed, 
now has the same construction as a legal limitation. 
—Re WHISTON’S SETTLEMENT, LOVATT v. WILLIAM- 
SON, [1894] 1 Ch. 661; 63 L. ‘J. Ch. 273; 70 L. T. 

81; 42 W. R. 327; 38 Sol. Jo. 253; 8 KR. 175. 


Annotations :—Consd. Dearberg v. Letchford (1895), 72 
Irwin v. Parkes, OF) 2 Ch. 752. 


Rel 
yr Hingbam’ s Trust, reenh 
Re Gillies Settimt., Archer v. 
. & Apld. Re Bostock’s 








enney {1917 
Settlmt., Norrish v. Bostock, {1 21] 2 Ch. 469. 


62. -|/—A limitation, in a deed, of 
a trust of real estate for A., without any words 
of inheritance, may confer the equitable fee upon 
him where the intention to do so is expressed or 
sufficiently shown upon the face of the instrument. 

By surrender & a settlement dated in 1831 copy- 
hold hereditaments were limited in trust for M 
for life, & after her death for her husband, & after 
the death of the survivor in trust for the ‘children 
of the e equally as tenants in common, & 
in default of issue then to such uses as M. should 
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eee :—Held: there being upon the face of 

the instrument sufficient indication of intention 
on the part of the settlor that absolute interests 
should be given, the three children, notwithstand- 
ing the absence of any limitation of their ‘‘ heirs,”’ 
were entitled as tenants in common in equal 
shares for or ec eataten in customary fee 
simple.— Re INGHAM’s TRUSTS, TRINGHAM v. 
GREENHIZL, [1904] 2 Ch. 487; 78 L. J. Ch. 693; 
91L. T. 370; 20T. L. R. 657. 


Annotations :—. Re_ Irwin, Irwin v. Parkes, [1904 
[1908 ve olid. Re Oliver’s Settimt., Evered v fi hs 


Ch. 191. Consd. FN 7's Sottimt., ‘Grant 

Littledale, os 2 Ch. Overd. Re Bostock’s 
Settimt., Norrish v. Bostock 11931) 2 Ch. 469. Refd. Re 

Monckton’ 8 Settimt., Monckton v. Monkton, {1913} Re 


63. ——.]—By a settlement made upon 
his second marriage the husband conveyed free- 
holds, subject to existing mtges. thereon, to 
trustees in fee simple to the use of the wife & him- 
self for successive life interests & after his decease 
‘* in trust for the child of children,’ of the husband 
‘‘now born or hereafter to be born who shall 
attain the age of 21 years & if more than one in 
equal shares as tenants in common & if there shall 
be no such child then in trust for the right heirs ”’ 
of the husband. The husband then assigned 
leaseholds, chattels, & a pore of insurance upon 
similar trusts which so as the children were 
concerned were expressed in identical terms. The 
alder sangre also are @ provision Praga the 

‘‘ mortgage or charge the premises 
hewnbeior. expressed to be hereby conveyed & 
assigned with any sum or sums not exceeding 
together one-half of the expectant share of any 
child ’’ & to ‘‘ apply the same for his or her benefit 
or advancement.’’ There was also a hotchpot 
clause to the effect that no child of his first m 
was ‘‘ to take any part of the trust premises here 
comprised without bringing into hotchpot all 
sums of money & other benefits which he or she 
may receive’’ under an earlier settlement :— 
Held: the limitations in trust having been per- 
fected & declared by the settlor, they must have 
the same construction as in the case of legal 
estates executed, & in the absence of words of 
limitation the children took life estates only i 
the freeholds.—He Bostock’s SETTLEMENT, Nor- 
RISH v. Bostock, [1921] 2 Ch. 469; 91 L. J. Oh. 
17; 126 L. T. 145; 66 Sol. Jo. (W. "R.) 7, C. A. 

-.|—See, further, Contract, Vol. XIT., 





. 22 
Obligors of bond as defendants in actions.| 
— See Bonps, Vol. VII., p. 242, Nos. 842-3. 
gnment of expectancy. ] —— See OHOSES IN 
Action, Vol. VIII., p. 484, Nos. 111-118. 
Costs in county court appeals.]—Sce 
Country Courts, Vol. XIII., p. 542. 
——— Statute of Limitations.|—-See LimrraTIoNn 
oF ACTIONS. 
- Rules of evidence.|—See EVIDENCE. 
- Liability of surety.|—See GUARANTEE. 
- Right to _peadeibelPisec fee em PROPERTY. 
- Right to lien.|—See Lizn 


—— Assi 


AE 


Sect. 4.—EQUALITY IS EQUITY. 


declare by her will, with remainder to the right 64.. General rule.|—In all cases where con- 
heirs of M. There were three children of the science is the judge, equality is to be the rule of 
law, that when the o yin a bond trustees. —RICHARD , registered rietor of land, borrowed 
becomes es the exor. of deste 2 I. Ch. Rie IR. an MotaNE tye money from. Lae eee | on € ‘the security of of 
the debt, eit ts setaralind © also en ‘8 nea an abso ute . er 
the same rule when one of two obligeog PART Il. SECT. ee of ths iand {a his favour 


is appa inted one of several exors 


ep ATA ele hair — 
r, even if the obligees = Negligent party to suffer. a 


He after- 


not Crp, oe e ; 
the wards did register it, & subsequently 
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Sect. 4.—F is at | 


eq 
E.R. 928, 1. patie ti gegualiey <2 Prepertionatl 
0 — Proportionable 
unilty. jaye surety, whe has obtained from the 
peinohy slg a counter security for the liability 
which he has und en, is bound to bring into 
hotchpot, for the benefit of his co-sureties, what- 
ever he receives from that source, even though he 
consented to be a surety only upon the terms of 
having the security, & the co-sureties were, when 
they entered into a contract of suretyship, ignorant 
of his agreement for security. 

When I say equality I do not mean necessarily 
equality in its simplest form, but what has rated 
sometimes called proportionable ca Y (Fry, J.). 

—STEEL v. Drxon (1881), 17 O 25; 60 
L. J. Oh. 591; 45 L. T. 142; 29 W. R. 738. 


Annotations —Consd. Berridge v. Berri 1890), 44 oh. B. 
168. Vong =—Gonsa. Berridge, Berri sage Fe uatorkne: (1 
ts ae 2 Pag a Eesmere "Brewery Go. v. Cooper, Os 36} 
te, Licenses Insce. Corpn. 


isco Denton 
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53 Bed v. Dente TBO} 2 Ch. 670. 

66. Aawnie intra tn of estates of deceased 
persons—Unequal execution of trust.|—Personal 
estate devised to the wife, upon trust not to dispose 
thereof but for the benefit of her children. She 
by will gives 5s. only to one child. Decreed the 
estate to be divided equally.—GiBson v. KINVEN 
(1682), 1 Vern. 66; 28 E. R. $15, L. C. 


Annotations :—-Consd. ‘Kem p v. Kemp cen) . yes, 849 
ooo v. gerd Gomiay ¢ Butcher 804), 9 Ves, 
tbread tS 809) 16 15. Refd. 
Baier Smith ETT e 17 L 7.0. 3 


67. Protection of heir at acs 
v. FALKLAND (LADY) (1708), : igs Ch. 169; 21 
E. R. 758; nom. z (SiR Lirron) v. 
Russe~. (LADY), 2 Vern. 621: 3; affd. sub nom. 
FALKLAND (LADY) v LYTTON, 3 Bro. Parl. Cas. 


24, H. L. 

Annotations :—Mentd. B mye Joterera (11 (1700), Fr00. Ch. 
aos Rutland v. Fitiand 17238), 2 Canning 

, Mos. 240; heater v. Cation (1780), 





on ndeley & 182 
a. Callen Allen | 1840), ie Ad. & El, 45 


we, 

Wilson rear Reilly 56; Fo 

6 Hare pach Smith mW a H 17 i, 

280; LyT.,0. 8. v. 


Ey (1878), be uti 20 tn (188 

ty of eine — Injunction 

wt creditors after decree to account.|—The 

ct. aims at equality of satisfaction in admuinistra- 
tion of assets. 

Where one creditor sues at law, & another by 

ey in equity, the exor. has then no remedy, 

h a decree is obtained here: for he cannot 

that decree at law .. . So that though the 

zl is obtained here first, " yet the creditor at 

roceed against him, & take the assets 

me of if his ands ; & the exor. has no other remedy 

than to bring a bill here setting forth that decree, 

& to obtain an injunction against that other 

ates to support the decree of this ct., & to 

Gadoubls charge (LORD WICER, O. )— 

v. Martin (1749), 1 Ves. Sen. 211; 27 


me etait ea v. Phelips (1804), 10 Ves. 34 
—— v. Park (1836), teen: “4. , saad 
.|—See, further, EXECUTORS. 





executed the land in the 
ver 
sue H., having 


eee Son Cn ae Ke the 


EQuiry. 


69. Distribution of assets of com a a 
ficiency on a elt ie etiatae of shareholders 
If the ding up are 
sufficient to return the preference & ordinary 
capital in full, the preference shareholders cannot 
claim any arrears of undeclared preferential 
dividends out of undistributed profits, but the 
whole assets must be distributed ratably among 
all the shareholders in proportion to their capital. 


A parliamen co. is regulated by its special. 
Act, but apart from any Aa rg provision the 
maxim “ eanety is equity” would apply 
(SWINFEN HEapy, 5.)—e ter ty uta CoRPN. 


Steam TRAMWAYS OCo., [1909] 2 40; 78 
L. J. Ch. 485 ; 101 L. T. 90; 1d Mans 178. 

70. ——— Debenture-holders’ action — Disparity 
of interest d.j—Where the property of a co. 
has been sold under the usual order for sale in a 
debenture-holders’ action, & the proceeds of sale 
are insufficient for the payment in full of the 
pence & interest secured by the debentures, 

ere is no equity which entitles debenture. 
holders who have received less interest than 
others to have the amount of 
levelled up before any further distribution of 
assets is made.—Re MipLaNpD Express, L«p., 
PRARSON v THE Co., [1914] 1 Ch. 41; 88 L. J. Ch. 
158; 109 L. T. 697; 30 T. L. R. 88 ; 58 Sol. Jo. 
47; "21 Mans. 84, C. he 

——.|—-See, further, CoMPANIES, Vol. X., pp. 
1050, 1097, 1194. 

71. Discretionary power of apportionment — 
Exercise of power by court—Distribution in equal 
shares.|—-DOYLEY v. A.-G. (1735), 2 Eq. Cas. Abr. 
194; 4 Vin. Abr. 485; 22 HE. R. 167; sub nom. 
DOYLEY 2, DOYLEY, A. -G. v. DOYLEY, 7 Ves. 58, n. 
Annotations Cone. | Morice v. Durham Gr) (1805), 10 


Ves. 522. A usbury v. Denton 330) 

James Alien gt i 3 mets 173 Pan Bridges 

are 3 Ph. d01 . 883), OA Ch. 

44; Hunter A.-G., “(1809) A. ¢ i 

Bracey . Royal National boat rastitation, [1923] 

2 Ch. 407; Re Davis, Thomas v. Davis five 1 Ch. 225. 

aN Cole 2. o Wade ie; OS Vou, 37 jell 0, , Selby 
0 v. 

ft sayy’ 35 a & D. rer 





—— ———.]—It is well settled that 
trustees appointed by the ct. cannot exercise the 
; trustees, Where given by a will to the original 

ere there is a discretionary power 
of distribution which cannot be exercised, the ct. 
does not assume the exercise of the discretion, ie 
distributes the fund equally amongst all the 
objects of the power.—FoRDYcH v. BRIDGES 
1848), 2 Coop. temp. Cott. 324; 2 Ph. 497; 17 
4 J. Ch. 1853 47 | R. 1179, L. 0. 
Annotations —Al pid. Salus bury v. Denton gib5i? 8 K. £, q. 

Refd. Fistoher ©. Moore 1857), 29 L. T. 0.8 

Mentd. Brassey v. Chalme v. Holme C1868), 
4 De GM. & & G. 528; Watlington ». Waldron (1863), 4 


j—-Bee, further, Cuanities, Vol. VIII, 


' Apportionment of purchase money of rights of 
common.|—See Commons, Vol. XI., p. 39, Nos. 
546-549. 

78. Discretionary power of appointment—Un- 
fair exercise of hi directs his lands shall 
descend to his three ters, in such shares & 
properaon as his wife deed shall a SpPo point. 

he makes a very unequal da Meh sated 
rie ate relieve against it.— WALL v. 
(1686), 1 Vern. S55~ 414; 28 E.R. 619, , BEB Le nO. 


Annotations :-—Oonad. EK 1861), 5 Me 849 
Refd. Mearey v. Walker obrss) a ie 3 Ea. yn, 66 


Part IJ.—EqQurtasBie Maxims. 


The Ultimate benefit of appointor — Juris- 
diction of court.|—A testator by his will devised 
all the residue of his freehold, copyhold, & lease- 
hold estates, & personal property to trustees, 
upon trust for his nephew J. for life, & on his 
decease, subject to a power of jointuring his wife, 
upon trust for the children & grandchildren of J. 
as he should appoint, &, in default of appointment, 
to his children generally, they g vested 
interests at twenty-one; & in default of their 
taking such vested interests, upon trust for his 
nieces, & their several families. After testator’s 
death, J. married, & had one child, a son, & four 
days after this event, he, by a deed poll, reciting 
the will, appointed to his children generally, with 
a power of revocation, as he should by deed or 
will appoint; & in default of such appointment, 
subject as therein mentioned, in trust for his said 
son then born, & all his after-born children, as 
joint tenants, for their absolute use & benefit. 
This appointment was objected to by the children 





of one of testator’s nieces, who were thus excluded | 


from the contingent interest in their favour 
pointed out by testator, on the ground that it 
operated as a fraud against those interests, & 
contrary to testator’s intention:—Held: as 
testator had intrusted J. with such a power of 
appointment, the ct. could not restrain the 
exercise of that power, however it might frustrate 
his ultimate intention. 

Looking at testator’s will and the deed poll, I 
think that J. has exercised his power of appoint- 
ment in a very reasonable manner, & es 
within the limits given him by the will. If, it 
was competent for testator to intrust such an 
authority to the appointor, it is not within the 
jurisdiction of the ct. to restrain such an exercise 
of authority. Equality is the highest equity 
known to the ct.; & as the father has appointed 
among his children in equal shares, this ct. cannot 
determine the appointment to be improper, upon 
the bare suggestion that a contingency might 
arise, in which the appointment would ultimately 
turn out for the benefit of the appointor. At 
any rate the ct. cannot declare the appointment 
to have been improperly made before that _con- 
tingency happens (KNIGHT Bruce, V.-C.).—PEm- 
BERTON v. JACKSON (1845),5 L. T. O. S. 17. 

———.]—-See, further, POWERS. 

Contribution among sureties.|—See GUARANTEE. 

75. Distribution of property — Construction of 

settlement.]|—-Upon a separation between A. & B., 
husband & wife, a deed was executed, making a 
provision for the wife, & all & every children of 
A. by B. who should attain 21. <A reconciliation 
took place, & another child was born :—Held: 
such last mentioned child did not participate in 
the provision. 
_ This ct., when it can do so, consistently with the 
instrument executed by the parties, will do that 
which is the highest equity, make an equality 
between parties who stand in the same relation ; 
but it cannot do that contrary to the plain 
meaning of a deed (LoRD LANGDALE, M.R.).— 
HULMs v. Currry (1846), 9 Beav. 437 ; 7L. T. 0.8. 
278; 10 Jur. 323; 50 EB. BR. 411. 

76. Overpayment of beneficlary—Bankruptcy.] 
——Where, after the admission by the trustee of a 
creditor’s proof against a bkpt.’s estate & that 
creditor’s Liens ation in a first dividend, it was 
ascertained that he had proved for & received more 
han he was entitled to, & upon an application to 


principle that, of two innocent persons 
Affected by fraud, the one wh a“ 
negligence or conduct hae 7 age 





ossible for the fraud to be committed 
Prould be the sufferer rather than the 
other.—HONEYBONE t. NATIONAL BANE 
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the ct. his proof was reduced :—Held: in the 
absence of any rule in bkpcy., the well-known 
peel of equity, that a beneficiary who has 
n overpaid is not entitled to receive any further 
payment out of the common fund, until the pay- 
ments to the other beneficiaries are levelled up to 
the amount received by the overpaid beneficiary, 
was applicable, with the result that the overpaid 
creditor is not entitled to participate in any future 
dividends in respect of his reduced proof without 
giving credit for the overpayment in respect of 
original proof. The mere fact that the 
trustee cannot recover either payments made to a 
creditor whose proof is subsequently expunged or 
overpayments made to a creditor whose proof is 
subsequently reduced does not prevent the opera- 
tion of that equitable principle in the case of a 
proof in bkpcy.—Re SEARLE, HOARE & Co., [1924] 
2 Ch. 325; 68 Sol. Jo. 755; sub nom. Re SEARLE, 
HoarE & Oo., Ex p. Trustee, 93 L. J. Ch. 571; 
[1924] B. & C. R. 114. 

77. Division of profits by solicitors in partner- 
ship—Separate solicitors retained by same client.]— 
Where two separate solrs. are retained by the 
same clients in the same business, the presumption 
of law is, that as their liability is joint, the profits 
are to be equally divided, & this presumption is 
not removed by the delivery of separate bills of 
costs where the solrs. have conducted different 
parts of the business. Where, therefore, the 
evidence in favour of an agreement for a different 
division was not stronger than that against it, the 
ct. decided in favour of equality. 

The evidence satisfies us that the result of it 
cannot be represented more favourably for deft. 
than that the statements on one side neutralise 
those on the other. So putting it, I conceive that 
the presumption of law remains which is equality 
(KNIGHT BRUCE, L.J.).—ROBINSON v1. ANDERSON 
(1855), 7 De G. M. & G. 2389; 44 E.R. 94, L. JJ. 

-.|——See, further, SOLICITORS. 

Division of profits among _ partners.|—Sce 
PARTNERSHIP. 

78. Award by Prize Court— For freight & 
charges.|—Shortly before the outbreak of war a 
British ship left a Russian port in the Black Sea 
with a grain cargo for Hamburg, & on the declara- 
tion of war between Great Britain & Germany 
her owners, at the suggestion of the British 
Admiralty, diverted the vessel to a British port 
where the cargo was seized by the authorities & 
subsequently sold, the proceeds being paid into ct. 
The owners, claimed the proceeds of part of the 
cargo, namely, two parcels of barley, & the amount 
was paid out to them subject to a claim by the 
shipowners for freight & charges :—Held : although 
at common law no freight was due, as the contract 
of affreightment had not been carried out, & 
had become illegal by reason of the war, the 
Prize Ct., acting on equitable principles would 
allow such a fair & reasonable sum in respect of 
freight & charges as should be ascertained by a 
reference.—THE Ioxo, [1916] P. 206; 85 L. J. P. 
82; 113 L. T. 604; 31 T. L. R. 474; 59 Sol. Jo. 
545; 18 Asp. M. L. C. 141. 

-.J—See, further, PRIZE Law. 

79. Rights of survivorship.]——THICKNESSE v. 
VERNON (1681), Freem. Oh. 84; 1 Vern. 82; 22 
E. R. 1073, L. C. 

80. a Two persons occupy & stock 
a farm jointly. There shall be no survivorship. 


LTp. (1890), 9 





OF NEW ZEALAND 
| N. Z. L. I. 102.—N.Z. 
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Sect. 4.—Hquality is equity. Sect. 5: Sub-sect. 1.] 


(2) If two take a lease jointly of a farm, the 
lease shall survive. 

(8) It is not necessary in articles of copartner- 
ship to Ht asda against survivorship. 

(4) ere two are jointly interested by way o: 
ift, survivorship takes place. 

(5) Otherwise in a joint undertaking in the way 
of trade.—JEFFEREYS v. SMALL (1683), 1 Vern 
217; 23 E.R. 424. 

Annotations :—As to (1) Refd. Jackson v. Jackson (1804), 9 

Ves. 591; Dale v. Hamilton (1846), 6 Hare, 369. 48 to 

) Refd. Jackson v. Jackson (1804), 9 Ves. 591; Dale v. 
amilton (1846), 5 Hare, 369. As to (4) Refd. Buckley v. 
Barber (1851), 6 Exch. 164. 





81. Unequal contribution to fund.]|—-UsHER 
v. AYLEWARD (1685), 1 Vern. 360 ; 23 EB. R. 522. 
82. —— ———.]—-A father by deed _ poll, 


reciting his intention of settling & assuring all 
his real & personal estate on his family after his 
decease (inter alia), grants ‘‘in consideration of 
natural love & affection ’’ lands to two of his 
children & their heirs, ‘‘ to be equally divided 
between them,’’ but does not make livery. This 
deed held to operate in nature of a testamentary 
instrument, & being made in consideration of 
natural love, etc., was held to amount to a covenant 
to stand seized. The children considered to take 
as tenants in common both by the words used, & 
also from the nature of the provision. 
It has been said indeed that if two men make a 
urchase they may be understood to purchase a 
ind of chance between themselves which of them 
shall survive; but it has been determined that if 
two purchase & one advances more of the purchase- 
money than the other there shall be no survivor- 
ship, though there are not the words ‘‘ equally to 
be divided ”’ or to hold as “ tenants in common,”’ 
which shows how strongly the ct. has leaned 
against survivorship & created a tenancy in 
common by construction of the intent of the 

arties (LORD HARDWICKE, C.).—RIGDEN ». 
VALLIER (1751), 2 Ves. Sen. 252 ; 3 Atk. 7381; 28 


E. R. 163, L. C. 

Annotations :—Consd. Harrison v. Barton (1860), 1 John. & 
H. 287. Reid. G ttle d. Hord v. Stokes (1753), Say. 
67; Morley v. Bird (1798), 3 Ves. 628; Avel v. Knipe 
{1815), 19 Ves. 441; Matson v. Dennis (1864), 4 De G. J. & 
Sm. 345; Steeds v. Steeds (1889), 22 Q. B. D. 537. 
munya Comppet v. nes (1792), 4 Bro. © OC. 15, 
Fletcher v. Fletcher (1844), 4 Hare, 67. 

83. .|—An. interest given to two or 
more either by way of legacy or otherwise is joint, 
unless there are words of severance as ‘‘ equally, 
among,’ etc., or an inference of that sort aise in 
equity from the nature of the transaction as in 


partnership, a ee mitge., etc. 

If two people join in lending money upon a 
mtge., equity says it could not be the intention 
that the interest in that should survive (Lorp 
ALVANLEY, M.R.).—Moripy v. Birp (1798), 3 


pastel ri Sead eee eb nnis (1864), 4 De G. J. & 

— 2 v. 2. f) e ° 

Annotann. steeds v. Steeds (1889), 22 G. B.D. 537. 
Mentd. Re Pratt, Pratt v. Pratt, (1894) 1 Ch. 491. 


84. Rights of joint creditors.) -— (1) Where 
stock has been purchased, in the joint names of 
two, out of money standing to their joint account in 
the bank, it is not necessarily to be considered in 
equity as held in joint tenancy, but the origin of 
the money & the acts & intentions of the parties 
may be looked to, & a conclusion in favour of a 
tenancy in common drawn from the circum- 
stances. The distinction taken in equity between 
a purchase by two advancing equal shares of the 
purchase-money in their joint names, & a mtge. 
to them under the same circumstances, the first 
being considered to create a joint tenancy, & the 
other a tenancy in common, was disapproved of. 








Equity. 


(2) Two sisters being tenants in common of 
real estates had money arising from the rents 
standing to their joint account in the bank. Part 
of the money was from time to time invested in 
the purchase of stock in the joint names, & part 
on mtge., the mortgaged premises being conveyed 
to them as tenants in common. h sister, by 
will, affected to dispose of her share of the stock : 
—Held: they were entitled to the stock as 
tenants in common, & not as joint tenants.— 
ROBINSON v. PRESTON (1858), 4 K. & J. 505; 
27 L. J. Ch. 395; 81 L. T. O. S. 366; 4 Jur. N.S. 


186; 70 E. R. 211. 

Anno i—As to (1) Consd. Re Rowe, Jacobs v. Hind 
(1889), 61 L. T. 581; Palmer v. Rich, [1897] 1 Ch. 134, 
As to (2) Consd. Re Hughes's Trusta (1871), 24 L. T. 415. 

85. -\—Mtges. in fee were taken in the 
names of three sisters as joint tenants, each of 
the deeds containing a clause by which it was 
declared that the mtge. money belonged to the 
mtgees. on a joint account in equity as well as at 
law. The money advanced on the security of 
the mtges. formed part of the proceeds of the 
estate of a brother, to which the three sisters 
were, under his will, entitled as tenants in common. 
Having regard to this fact & the other facts in 
evidence :—Held: notwithstanding the insertion 
of the joint account clause the mtgees. were 
entitled to the mtge. money as tenants in common. 
—IRe JACKSON, SMITH v. SIBTHORPE (1887), 84 
Ch. D. 732; 56 L. J. Ch. 593; 56 L. T. 562; 35 
W. R. 646. 

86. -|—To an action by two obligees of a 
common money bond deft. pleaded accord & 
ee by delivery of stock & goods to one 
of pltfs. 

Upon an application to strike out the defence 
as being no answer to the action:— Held: 
(1) according to the rule of equity, which is now to 

revail accord & satisfaction must be taken to 

e an answer to an action for a specialty debt; 
(2) accordi to equity joint creditors must 
prima facie be taken to be interested as tenants 
in common & not as joint tenants; (3) the 
defence was good only as concerned the claim of 
the pltf. who was party to the accord & satis- 
faction ; (4) it was therefore defective & should be 
amended. 

(5) If he [deft.] is obliged to resort to equity 
for his defence he must take the equitable principles 
applicable to the circumstances in their entirety 
(Wits, J.).—STEEDS v. STEEDS (1889), 22 
Q. B. D. 587; 58 L. J. Q. B. 302; 60 L. T. 318 ; 
37 W. R. 378, D. O 

1 aah 


Annotations :—As to ( ) Expid. Powell v. Brodh 
ais” 160. As to (5) Re E. W. A., [1901] 


87. Rights of joint tenants.]— Five persons 
urchased a level from the comrs. of sewers, & 
he purchase was to them as joint tenants in fee ; 

but they contributed ratably to the purchase, 
which was with an intent to drain the level: after 
which several of them died ; they were held to be 
tenants in common in equity, & though one of 
these five undertakers deserted the partnership 

» thirty years yet he was let in afterwards, & 

on what terms.—LAKE v. ORADDOCK (1733), 3 
P. Wms. 158; 24 E. R. 1011, L. 0.; affy. 8. O. 
sub nom. LAKH v. GIBSON (1729), 1 Eq. Cas. Abr. 290. 


Annotations :—Consd. Jackson v. Jackson (1804), 9 Ves. 
691. Ave v. Knipe (1815), 19 Ves. 441; Dalo 
v. Hamilton (1846), 5 Hare, 369; Buckley v. Barber 

Gee) 6 Exch. 164; Re Rowe, Jacobs v. Hind (1889), 
OL. T. 696; Stecds v. Steeds (1889), 23 Q. B. D. 587. 
88. ———.]—MorRLEy v. BinpD, No. 83, ante. 

89. ———- Severance by contract to sell.| — 
ee 7 iam (1721), 2 Eq. Cas. Abr. 56 ; 
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90. After acquired property.| — Where 
the residue of real & personal estates were devised 
by a testator to his two sons as joint tenants, & 
the two sons, after the father’s decease, & during 
the period of twenty years, carried on the business 
of farmers with such estates, & kept the moneys 
arising therefrom in one common stock, & with 
part ‘ot such moneys purchased other estates in the 
name of one of them, but never in any manner 
entered into any agreement respecting such 
farming business, or ever accounted with each 
other :—Held: they continued, at the death of 
one of them, joint tenants of all the property that 
passed by the will of their father, but were tenants 
in common of the after-purchased estates.— 
MoRRIS v. BARRETT (1829), 3 Y. & J. 384; 148 


ae R. 1228. 
notations :—Consd. Davis v. Davis (1894) P Ch. 393. 
AML Davies v. Bate (1879), 12 Ch. D 


91. .| — Two sisters, insta execu- 
trixes & beneficiaries under their father’s will, 
transferred a portion of the funds bequeathed to 
them as tenants in common into their joint names, 
& afterwards, out of the proceeds of that of which 
they were tenants in common, purchased some 
stock in their joint names. They lived together, 
had all things in common, & made mutual wills 
in each other’s favour :—Held: (1) the transfer 
made them joint tenants of the fund transferred ; 
(2) they were joint tenants of the stock after- 
wards purchased, though purchased out of the 
proceeds of a fund of which they were tenants in 
common.—Re HuGHES’s Trusts (1871), 24 L. T. 
415; 19 W. R. 468. 

——.|—-See, further, PARTNERSHIP. 

92. Rights of joint mortgagees.}|- Where a 
mtge. is made to several persons, they are, in 
equity, tenants in common of the mtge.; & the 
representatives of such of them as are dead are 
necessary parties with the survivor, to a bill to 
foreclose & redeem.—VICKERS v. COWELL (1839), 
1 Beav. 529; 8 L. J. Ch. 371; 3 Jur. 864; 48 
K. R. 1046. 

——— rata further, MORTGAGE. 

Q3. ‘‘Share & share alike ’’ — Creates joint 
renee -|—The words ‘‘ share & share alike ” will 
be controlled by circumstances denoting that they 
are not used to create a tenancy in common. 

Estates vested in trustees for the benefit of 
three persons, with a direction to apply the income 
for the maintenance of the cestuis que trust, or the 
survivors or survivor, share & share alike :— 
Held: to create a joint tenancy.—MoorE v. 
CLEGHORN (1847), 10 se 423; 16 lL. J. Ch. 
469 ; 11 Jur. 958; 50 EK. R. 645; affd. (1848), 12 
L. T. O. S. 265, Lh. ©. ; subsequent proceedings 
(1849), 18 L. T. O. 8. 85, L. C. 











nnotations :—. Oakley v. Wood (1868), 37 L. 
28. Menté. Malcolmson v. Malcolmson afi 
L. T. c cae Doe d. Kimber v. Cafe (18 ba 


675 ha aes 4 (1868) 15 Beav. 88, 
131; Re Pollard 


v. Binith ase = eae 
ie a & Sm. Nal Maden v. Ta jor fgets 
238; 2 


cae J. oe eae: theta & htl aot §)s 
736; Cuthbert v. Robinso isa 's a 
Re Jones, Last v. Dobson, 19464 1 one 246 


Sect. 5.—HE WHO SEEKS EQUITY MUST DO 
EQUITY. 


SUB-SECT. 1.—OCONSTRUCTION OF MAXIM. 
94. General rule.|—-Since the cts. of law have 
held that if an annuity is bad, the annuitant may 


eS 


d. Offer 


to do eenity he an may tee his costa, though su 
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recover what he paid, deducting what he has 
received, though the principle of ct. is not to 


give relief to those who will not do equity, yet 
on a bill by the grantor to have an annuity deed 
delivered up as void under the statute, he is 
entitled to that relief without accounting "for the 
consideration paid for the annuity, leaving the 
annuitant to proceed at law (LoRD ExLpon, C.).— 
Davis v. MARLBOROUGH (DUKE) (1819), 2 Swan. 
108 ; bine sc? oie 36 BE. R. 555, L. C. 
Annotations :—M per v. Reilly (1829) 2 Sim. Be 

Portmore v. Taylor ae Bt), . m: 182; tm: 

hh ae ca Nt Bile napp, 4 v. Hamlet 1835), 


King 
erie (1840) 2 Beav. 544; 
Hill v. Paul (1841), ae et “x & Fin, 29: 295; Pelly v. Wathen 


» 7 Hare, re 
abate a are a ‘ool a (iss6),'3 Wy (1854), & Kay. = App: 


Bromler v. SeTE Saonatena © Le 6 Hs miley 

1850). 5 6 Beav. 644 ; Webster v. Goal | (1862), 36 L. J. Ch. 
o Rome! v. Bolingbroke Rae App. Cas. 814; 

‘v. Lan Fry, tet Buch U8 ), 40 Ch. D. 

312; Ke - Maniporough 8 Pariiamen 

8 T. L. R. 179; Re Marlborough’s 

ee eee L. BS 582; Cadogan v. Leia Theatre retry) 


95. caealiee of equitable terms— As con- 
dition of relief.|—(1) Parol evidence shall be 
allowed to be read to rebut an equity set up by pitf., 
notwithstanding Stat. Frauds. 

(2) He [pltf.] comes for equity, & it is on 
equitable circumstances only that he can have 
relief in equity (LORD HARDWICKE, C.).—WALKER 
v. WALKER (1740), Barn. Ch. 214; 2 Atk. 98; 27 
EK. R. 618, L. C. 


‘Annotations :—Ags to (1) Expl. Robinson v. Gee (1749), 1 


Ves. Sen. 251. Consd. Pitcairn v. Ogbourne (1751), 2 


Ves. Sen. 375; Rich v. eon co Es 4 Bro. C. C. 514; 
Woollam v. Hearn (1802), 7 Expid. Maddison v. 
Alderson (1883), 8 App: “Cas Refd. Podmore ¢. 
Gunning (1836), ponns y, 74; Wood v. Midgley (1854), 
§ De G. Me & 3 

96. —— "| —In a ct. of law we cannot 





impose any terms on the party suing; if he be 
entitled to a verdict, the law must take ite course ; 
but a ct. of equity will i impose on the party apply: 
ing such terms as they think right & according to 
conscience (ASHHURST, J.).—DEEKS v. STRUTT 
(1794), 5 Term Rep. 690; 101 E. R. 384. 


mai csickacied :—Refd. Barnes v. Hedley (1808), 2 Taunt. 184 ; 
Gregory v. Harman (1828), 1 Moo. P. 209; Hart ”. 
Minors (1834), 2 Cr. & M. 700. Mentd. Doo d. Saye & 
(1802), 3 — 120; ta v. Quarles 


Knigh 
(1820), 5435 oore, Cc. P. 532 Jones vo. Tanner (1827), 7 


Holland v. Clark (1842), 1 Y. & CO. Ch. 


97. ——- ———.]—- Where a judgment would, 
according to the strict letter of the law, work 
injustice, & the ct. is called on by the Caen 
of the case to use its discretion in doing somethi 
they will not grant it, unless the party having the 
strict legal right will consent to perform hit 
they think will be fair & equitable between all the 
parties.—Dor d. RoYLE & GREENWAY v. BONSOR 
(1822), 1L.J.0.8S. K. B. 46. 

98. -|—It is a fallacy to apply to 
this case the principle that ‘‘ he, who comes for 
equity, must do equity.” I conceive the true 
meaning of that maxim only to be this, that a man, 
who comes to seek the aid of a ct. of e uity to 
enforce a claim, must be prepared to submit in 
that suit to any directions which the known 
principles of a ct. of equity may make it proper 
to give (LoRD DEvoN).—OOLVIN v. HARTWELL 
(1837), 5 Cl. & Fin. 484; 7 H.R. 488. 

99. AeA: demise of charity pro- 
perty for a long term of years is of itself, unless on 
good ground shown, a sufficient proof of improvi- 
dence in the management thereof, & _the lease 
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Sect. 5.—He who seeks ity must do uy: Sub- 
sects. 1 & 2.) equity equuly ¢ 


will be set aside. The present improved value 
or permanent benefit to the premises is the 
measure of remuneration for expenditure. 

The leases must be set aside. . . . It is said the 
whole transaction is founded on fraud, & that 
there should be no compensation. is ct., 
however, does not fix a penalty on fraud, but he 
she will have equity must do it (LORD LANG- 

, M.R.).—A.-G. v. Day, A.-G. v. JOHNSON 
(1844), 3 L. T. O. 8. 239. 

100. ——.]—I understand the rule to be 
this, that where parties are coming for simply 
equitable relief the ct. of equity may say, “* We 
have a discretion whether we grant or refuse 
that relief, &, therefore, we can grant it upon such 
terms as we "think right to impose, because you 
are asking equity, & therefore we impose certain 
terms upon you”’ (Kay, L.J.).—PoRTsSEA ISLAND 
BUILDING SocIETY v. BARCLAY, [1895] 2 Ch. 298 ; 
64 L. J. Oh. 579; 72 L. T. 744; 117. L. R. 424; 
39 Sol. Jo. 502 ; 12 R. 324, C. A. 

101. ss) — The railway co. had ex- 
hausted their capita] & borrowing powers; but 
their undertaking was yet incomplete. At a 
general mecting of the co., a balance-sheet showing 
the then amount of excess, was laid before the co., 
& a resolution was adopted authorising the board 
to issue to L., their financial agent, bonds to be 
scttled by counsel. Lloyds’ bonds to a large 
amount were accordingly given to L., upon which 
he raised money, some part of which, it was not 
ues was applied in payment of the co.’s 
debts, completing their works, & the bonds 
passed oma into the hands of the present 
Jesps., Who carried in claims against the proceeds 
of sale of the railway under a special Act of 
Parliament for its dissolution, & claimed to be 
entitled to a surplus of such proceeds in priority 
to the shareholders. On appeal by the share- 
holders :—Held: although it was not law that 
no creditor who trusted the co. after its capital 
and borrowing powers were exhausted could 
recover what was due to him, yet any debenture, 
loan notes, or the like, for the mere borrowing of 
money in excess of the co.’s powers, were void ; 
but as the moneys raised in this case had been 
applied in paying debts of the co., & otherwise for 
the purposes of its und 8, with the sanction 
& acquiescence of the shareholders, these latter 
could not be entitled to the surplus of the co.’s 
property without repaying all moneys so raised & 
expended. 

ere is no ground whatever for asserting that a 
contract or instrument which fails at law for 
illegality, can be enforced in equity, even although 
money has been paid & received in oe ipa of it. 
Where a pltf. seeks to set aside an illegal contract, 
equitable terms are imposed on him by this ct., 
as the price of the relief ; but as to any claim sought 
to be actively enforced, the defence of illegality is 
as available in equity as at law (GIFFARD, L.J.).— 
Re Cork & YOUGHAL Ry. Co. (1869), 4 Oh. App. 
748; sub nom. Re CorK & YouaHau Ry. Co., 
Ee p. OVEREND, GURNEY & Co., Lirp., & LONDON, 
HaAMBURGH & CONTINENTAL EXCHANGE Bang, 
ge ag J. Ch. 277; 21 L. T. 785; 18 W. R 

A 








Annotations :—Conad. Permanent Benefit 
Soc., Hz p. Wotan? 869) 5 Ch. App. 309; 
__. Yor Ry. Wagon Co. Maclure 1), 19 

D. 478 Blackburn ldg. Soe, roo 
ne 22 Ch D cy Re East & West India Dock Co 
ie Ch R628. Beane : Seer Be 08) 

* > yuo vt. ver 
Maison Goswa 


version Fund & Insce. v. 


ve 


EQuiry. 


1913] 1 K. B. 364. Mentd. Re Victoria Site Te 
— Bldg. Investment & Freehold d 8oc., Hill’s 
Case, Jones’ Case 1870), Le R. 9 Eq. 605; Re, Durham 
Co aoe Investment Land & Bi ace 


Davis’ Case (1871), L. R. 12 Eq. 516; Patten v. Bon 
(1889) 00 L. T. 583; Wrexham Mold & Connah's 


see «3 11898) 1 Ch. "440: Fee gates fobarks n Patents 
Die Press Co., 


, Tohnsto Trust v, Above Goa [1004] 9 be akg 
ae fe” Bigkbsok Permanent Benefit Bl Soc., (1912) 3 


an ns imposition of arbitrary terms—Equality 
as plaintiff or defendant.|—The argument in this 
case was founded upon the well-established rule 
of this ct., Dipped tre who would have equity must 
do equity—a rule by which, properly understood, 
it is at all times satisfactory to me to be bound. 
The rule cannot per se decide what terms the ct. 
should impose upon pltf. as the price of the decree 
it gives him. It decides in the abstract, that the 
ct., giving pltf. the relief to which he is entitled, 
will do so only upon the terms of his submitting 
to give deft. such corresponding rights (if any) 
as he also may be entitled to in respect of the 
subject-matter Of the suit ;—what these rights are 
must be determined aliunde by strict rules of law, 
& not by any arbitrary determination of the ct. 
The rule, in short, merely raises the question 
what those terms, if any, should be. If, for 
example, pitf. seeks an account against deft.., 
the ct. will require pltf. to do equity by submitting 
himself to account in the same matter in which he 
asks an account; the reason of which is, that the 
ct. does not take accounts partially, & perhaps 
inefiectually, but requires that the whole subject 
be, once for all, settled between the parties. It is 
only, I may observe as a general rule, to the one 
matter which is the subject of a given suit that 
the rule applies, & not to distinct matters pending 
between the same parties. So, in the case of a 
bill for specific performance, the ct. will give the 
purchaser his conveyance, provided he wul fulfil 
his part of the contract by paying the purchase- 
money; &, e converso, if the vendor were pltf., 
the ct. will ‘assist him, only upon condition of his 
doing equity by conveying to the purchaser the 
subject of the contract upon receiving the purchase- 
money. In this, as in the former case, the ct. will 
execute the matter which is the subject of the 
suit wholly, & not partially. So, if a bill be filed 
by the obligor in an usurious bond, to be relieved 
against it, the ct., in a proper case, will cancel the 
bond, but only y upon terms of the obligor refunding 
to the obligee the money actually advanced. The 
reasoning is analogous to that in the previous 
cases. The equity of the obligor is to have the 
entire transaction rescinded. The ct. will do 
this, so as to remit both parties to their original 
ositions : 1t will not relieve the obligor from his 
lability, leaving him in possession of the fruits 
of the Wlegal transaction he complains of. I know 
of no case which cannot Ps explained upon this 
or analogous reaso fe & my opinion is, that 
the ct. can never lawf im merely arbitrary 
conditions upon pltf., only ecause he stands in 
sition u big the record, but can only require 
give deft. that which by the law of the ct., 
ndently of the mere position of the party 
a “the record, is the right of deft. in respect of the 
pabiact of the suit. <A party, in short, does not 
by_becoming pltf. in equity give up any of his 
rights, or submit those rights to the arbitrary 
ey age of the ct: He submits only to give 
his rights in respect of the subject-matter of 
the suit, on condition of plitf. obtaining own. 
As a general proposition, it may be correctly 
stated, ethat ae will never, in that character, 
be compelled give deft. anything but what deft. 


Part I].—EquitaBLeE Maxrms. 


might, as plitf., enforce, provided a cause of suit 

arose (SiR JAMES WIGRAM, V.-C.).—HANSON v. 

KEATING (1844), 4 Hare, 1; 14 L. J. Ch. 18; 8 

Jur. 949; 67 E. R. 587. 
aan -Apprvd. Gibson v. Goldsmid (1854), 5 Do G. M. 
& G. 757. Oonsd. U.S.A. »v. McRae (1867), 3 Ch. App. 79. 

Hiil o, Edmonds (1852), 16 Jur. 1133; Durham o. 

Crackles (1863), 32 L. J. Ch. 111. 

108. Offer to do equity—Whether necessary— 
In application for relief.|—-Pltfs. being in negotia- 
tion with the vendors, which afterwards resulted 
in a contract for purchase of an estate, applied 
to B. for an advance to enable them to pay the 
deposit, & a verbal agreement was entered into, 
by which B. was to be substituted as the purchaser 
of the estate, paying to pltfs. £2,000, & securing 
to them certain other advantages: & in order to 
enable B. to have his name substituted for those 
of pitfs. as purchaser, pltfs. signed a memorandum 
simply transferring to him the benefit of the 
contract entered into with the vendors in con- 
sideration of the £2,000. B. having paid a large 
sum under the agreement afterwards refused to 
perform any more of the verbal agreement than 
was comprised in the written memorandum, & 
pltfs. filed a bill to set aside the memorandum & 
to restrain the dealing with the estate on the 
footing of it, but did not offer to repay the 
advances :—Held: the bill was not demurrable, 
because it did not contain such offer. The prayer 
for general relief contained in a bill implies that 
pltf. desires that everything may be done which is 
necessary for the purpose of the relief which he 
expressly prays. 

Upon principle there appears to be no good 
reason why a pltf. in equity, suing upon equitable 
grounds, should be required to offer on the face of 
his bill, to submit to those terms which the ct. at 
the hearing may think it right to impose as the 
price of any relief to which he may be entitled 
(SELBORNE, C.).—JERVIS v. BERRIDGE (1873), 8 
Ch. App. 351; 42 L. J. Ch. 518; 28 L. T. 481; 
21 W. R. 395,L.C. & L. JJ. 

Annotations :—Refd. Hussey v. Horne-Payne (1879), 4 
App. Cas. 311; Bristol, Cardiff & Swansea Aerated 
Bread Co. v. Maggs (1890), 44 Ch. D. 616. Mentd. 

Tennent v. Wolch (1888), 58 L. T. 368 ; Jacobs v. Batavia 

& Gencral Plantations Trust (1924), 93 L. J. Ch. 520. 


See, also, No. 302, post. 


SUB-SECT. 2.—APPLICATION OF MAXIM. 


104. No application to independent matters.]— 
The rule that he who will have equity must do 
it, holds not so as to tack together things inde- 
pendent.—SuHIsH v. Foster (1748), 1 Ves. Sen. 
88; 27 EB. R. 909, LL. C. 

a ener :—Refd. Gibson v. Goldsmid (1854), 5 De G. M. 

105. Application only to subject of action.|— 
The principle, that he who comes into equity 
must do equity applies only to equity arising 
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out of the same transaction.—WHITAKER v. HALL 
(1822), 1 Gl. & J. 218. 
nno : 


tations :—Refd. Hanson v. Keating (1844), 4 Hare, 1; 
Gibson v. Goldsmid (1854), 5 De G. M. & G. 757. Mentd. 
Fe Daintrey, Ex p. t, [1900] 1 Q. B. 546. 


106. ———.]—-Where a conveyance of an estate, 
obtained upon a pretended purchase from an 
aged & illiterate man by a person who stood 
towards him in a confidential position, was set 
aside, the ct., being of opinion that there was in 
fact no purchase, refused to give deft. a decree 
for an account of moneys paid by or owing to him, 
which he alleged, but failed to prove was the 
consideration agreed upon for such purchase & 
conveyance. The rule that a party coming for 
equity does not extend so far as to affect matters 
unconnected with the transaction in respect of 
which the relief is sought.—WILKINSON v. FOWKES 
eon 9 Hare, 592; 22 L. J. Ch. 187; 68 E.R. 
6 


107. -]—The rule that he who seeks equity 
must do equity, is restricted to an equity in respect 
of the subject matter of the suit. 

Where therefore in a deed of dissolution of 
partnership, one partner assigned certain foreign 
shares, which were recited to be transferable, as 
it was believed, by delivery, & covenanted for 
further assurance ; & the other partner covenanted 
to indemnify the former against certain liabilities ; 
& it afterwards appeared that the shares were not 
transferable by delivery, but required a formal 
act to complete the assignment :—Held: in a 
specific performance suit instituted by the assignee 
of the shares, that he was entitled to have the 
assignment completed, although there might in 
the meantime have been on his part a failure to 
perform the covenant of indemnity. 

The rule certainly does not go so far as to 
entitle the ct. arbitrarily to impose terms upon a 
pltf., who may be driven to ask for its assistance. 
It is restricted in its operation, & the true meaning 
of it, as I apprehend, is this, that those who ask 
for the assistance of the ct. must do justice as to 
the matters in respect of which that assistance 
is asked (TURNER, L.J.).—GIBSON v. GOLDSMID 
(1854), 5 De G. M. & G. 757; 3 Eq. Rep. 106; 
24L. J. Ch. 279; 241L.T.0O.8.176; 1 Jur. N. 8S. 
1; 3W.R. 79; 438 BE. R. 1064, L. JJ. 

Annotation :—Refd. U.S.A. v. McRao (1867), 3 Ch. App. 79. 
108. -|—The equity to be observed by a 

person seeking cquity must be some equity which 

is involved in the subject of the suit.—U.S.A. v. 

McRAE (1867), 3 Ch. App. 79; 37L. J. Ch. 129; 

17 L. T. 428; 16 W. R. 377, L. C. 

Annotations :—Refd. Re Derbyshire County Council & 
Derby Corpn., [1896] 2 Q. B. 297. Mentd. Copin v. 
Adamson, Copin v. Strachan (1874), 31 L. T. 242. 
109. Application limited to particular relief.|— 

Pitf. by his bill, alleged that he had sustained 

injuries in a railway accident, & had been fraudu- 

lently induced by certain servants of the co., not 
knowing them to be such, to accept an inadequate 




















certain advances. The Crown having 





rrowi “3. made in 1901. Deft. counterclaimed | issucd the patent to C., pltf. sought to 
oatione Th Mag money to pursue liti- | ¢o, improvements :—Held: even if t in the logal estate patetanding in 
ursue iti ti ae of money to deft.’s improvements did not come .» but without paying M. :—Ileld : 
8 te ohiaE on, the object of which within the statute as to improvemonts | under the maxim, “‘ He that comes into 
not b @ possible benefit, can- under mistake of title, yet, as a matter | equity must do cquity,’”’ ho was first 
Ps . justifie under the doctrine | of equity, before they would grant | bound to pay tho advances made by 
the liti ti ie bed in pean if | pitt. the relief sought by him, they | M.—Wicains v. Mepprum (1868), 

the estate, tho dove gould be binding | Would compel him to do equity by | 15 Gr. 37.—CAN. 
n accordance with the principle of | Paying for the ounnys Mose. Couns | bh. Agreement — By corporation not 
equity embodied; in the maxim, ‘‘ He (1912), 23 O ss R. 499: 40. W.N. | Under seal—Right of ion to 
wao enjoys the benefit ought to bear | 375.370, . R. 390; 9D. L. R. 249. | repudiate.|—Cta. of equity do pot allow 
the burden also.”—BHaawaN Das —cAN. ? — corpns. to use their inco ney to 
ADEO PRASAD PAL (1923), . act without seal to ob e advan- 


4IK v. Maz 
ay L. R, 45 All. 390.—IND. 


£, Repayment of money expended on assigned the 
another's estate..\—Action to set aside 


. Advances.}]—Pitf., hav. no title, 
| ie! Vd in sce Se first 


to C. & afterwards to M., to 






tages of incomplete b & then 
repudiate them in a mannor which 


secure ' would operate as fratid. — CONNOLLY 


246 


Sect. cae who seeks equity must do equity: Sub- 
sect. 2. 


compensation, & to give a receipt in full for all 
moneys that might be claimed by him by way of 
damage; afterwards. that discovering the fraud, 
he had brought an action for damages, to which 
the co. pleaded the receipt, & prayed that the 
receipt might stand only for the amount paid, 
& not as a satisfaction for all demands; & that 
defts. might be restrained from relying on their 
plea :—Held: (1) pltf. was not barred by C. L. P. 
Act, 1854, s. 85, from coming into equity; & 
(2) the bill was rightly framed in being limited to 
the amount of relief above mentioned.—_ STEWART 
v. GREAT WESTERN Ry. Co. (1865), 2 De G. J. & 
Sm. 319; 6 New Rep. 325; 13 L. T. 79; 11 Jur. 
N. 8S. 627; 138 W. R. 907; 46H. R. 399, L. C. 


Annotation :—As to (1) Distd. Leev. L. & Y. Ry. (1871), 
6 Ch. App. 527. 


110. Repayment of money expended on another’s 
estate — Acqulescence.] — LLEVELLYN v. MACK- 
wort (1740), Barn. Ch. 445; 27 E. R. 714, 


Se ee Codrington »v. Lindsay (1873), 8 Ch. 

111. Redemption of mortgage.]— CLARKE v. 
ABBOT (1741), Barn. Ch. 457; 2 Eq. Cas. Abr. 
606; 27 E. Rk. 718, L. C. 

112. Right of mortgagee to consolidate.|— 
Mtge. for £2,000, before which time the mtgor. 
borrowed of him that was after the mtgee. £300 
which was agreed to be secured by the mtge. :— 
poe : both sums must be paid upon the redemp- 

ion. 

He that will have equity must do equity (per 
CuR.).—WINDHAM v. JENNINGS (1683), 2 Rep. Ch. 
247; 21 E. R. 669. 

118. ———_ ———.]—The principle of the doctrine 
[of consolidation of mtges.] is that a person who 
comes into equity must do equity. ... If the 
mtgor. comes within the time limited by the deed 
for payment the equitable doctrine has no applica- 
tion, but if he has allowed that time to pass, & has 
no legal rights, then the equitable doctrine applies 
(LINDLEY, J.).—CHESWORTH v. HuNT (1880), 5 
O. P. D. 266; 49 L. J. Q. B. 507; 42 L. T. 774; 
44 J.P. 605; 28 W. R. 815, D. C. 

~.|—See, further, MORTGAGE. 

114. Satisfaction of debt by legacy.|—GayNon 
wv. Woop (1759), 1 Dick. 331; 1 P. Wms. 410, n; 
21 E. R. 296: subsequent proceedings, sub nom. 
Woop v. GAYNON (1761), Amb. 395. 

Sa ee tas Re Rattenberry, Ray v. Grant, (1906) 


-|—See, further, Part XI., Sect. 4, post. 

115. Relief against usurious contract—Tender 
of money advanced.|—Before a party can entitle 
himself by a civil action to relief from an usurious 
contract, he must tender all the money really 
advanced. 

This is an equitable action brought by piltf. 
in order to be relieved from an usurious contract. 
She must come therefore with clean hands, accord- 
ing to the principle that those who seek equity 
must do equity (LORD MANSFIELD, C.J.).— 





v. BEECHWORTH, THE SHIRE (1876), 
2 Vv. L. R. 1.—AUS, 
k. —— Plaintiff must ‘form 

part.}—A party see. relief in a ct. 
of equity upon foot of an agreement, 
must a have performed his 

of it.— STRATFORD v. ALBOROUGH 
noRD) (1786), 1 Ridg. Parl. Rep. 281. 


l. Arbitration.}—The ct. of equit 
will oder: ton ading 


restrain e 
with an arbitration where conduc 
has been such a} to make it inequitable 


SNEDDON v. 


has derived ben 


aside the 


for him to poet to arbitration.— 

YLE 9 a ° 

hig N.S. W.112; 19N.8. W. W.N. 182. 
—AUS. 


=a hag deriving benefit thereunder.}— 
ero by the deed of a tenant in tail 
a voidable estate is created, 
erson who is entitled at law to avoid 
he estate is a B Yrs 
it would be inequitable in him to se 
deed & avoid the estate, 


EQuiry. 


FITzRoy v. GwiLirmm (1786), 1 Term Rep. 158; 
99 BE. R. 1025. 

Bing. 97. Oona Lodg v. Notional Laing ale kl I 
poe rae 300. . Alexander v. Owen (1786), 1 


e 25; Andrews v. Drover (1835), 9 Bl. N.S. 
471; v. Teed (1863), 1 H. & OC. 703. Mentd. 
Barnes v. Hedley (1809), 2 Taunt. 184. 


——.]— See, further, MoNEY & MONEY-LENDING. 

116. Cancellation of bond.] — HANsoNn 
v. KEATING, No. 102, ante. 

117. Attempt to establish revocation of will— 
After deriving benefit thereunder—Amount received 
to be paid into ee ae to be a 
spinster, in 1797 made a will, & died in 1817. 
After full inquiry as to any further will probate 
was granted in common form to B. the surviving 
exor., & he acting at the instance of the mother 
the sole next of kin of testatrix administered the 
estate for seven years & paid all legatees except 
one who was a minor. In 1824 the residuary 
legatee & administrator with the will annexed 
of the mother cited the exor. to bring in the 
probate & to show cause why it should not be 
revoked on the ground that S. was not a spinster 
but had in fact been married in Austria to F. :— 
Held: the administrator of the mother could not 
be in a better position than she would have been 
in & therefore he could not put in suit the 
validity of the will without bringing into ct. the 
amount which she had received under the will: 
even if this were done he would be barred, as she 
would have been barred by her acquiescence in 
& consent to the administration of the estate by 
the exor.—BRAHAM v. BURCHELL (1826), 3 Add. 
243; 162 E. BR. 468. 

118 Property claimed by husband in right of 
wife—Wife’s equity to settlement.|—C. being 
entitled in right of his wife to certain estates for 
the life of his wife, subject to terms of years 
created for raising portions which were outstand- 
ing, the assignee of the husband filed his bill, to 
be declared entitled to the estates, subject to the 
prior charges during the joint lives of the husband 
& wife, & for a receiver. The wife set up an 
equity for maintenance out of the estates, which 
was allowed upon appeal. 

There are many cases in which this ct. will not 
interfere with the right which the possession of a 
legal estate gives, though the effect will be directly 
opposed to its own principles as administered 
between parties having purely equitable interests, 
such as in cases of joint incumbrances without 
notice, giving the preference to the prior incum- 
brance, by procuring the legal title (LORD COTTEN- 
HAM, C.). 

The equity which the ct. administers in securing 
& provision of maintenance for the wife, is founded 
on the well known rule of compelling a party who 
seeks equity to do cquity (LORD OoTTENHAM, C.). 
—STURGIS v. CHAMPNEYS (1839), 5 My. & Or. 97; 
9L. J.Ch.10; 3 Jur. 1096; 41 BH. BR. 308, L. C. 


Annotations :—Expld. Plowden v. Thorpe (1840), 7 Cl. & Fin 
137. Apld. Hanson v. Keating (1844), 4 Hare, 1; Free- 
man v. Fairlie (1847), 11 Jur. 447 ; Wortham v. Pemberton, 


Newenbam v. Pemberton (1847), 1 De G. & Sm. 644. 


equity will interfere to prevent him 
80 doing. Massy v. BATWELL (1843), 
56 I. Eq. R. 382; 2 Con. & Law. 418; 
4 Dr. & War. 56.—IR. 


Payment enuring to benefit of 
another—Although made for improper 
purpose.}—Where deft. became the 

urchaser at sheriif’s sale of pltf.’s 
ands, paid the amount bid, & obtained 
a conver from the sheriff, such sale 
being wholly invalid, the lands having 
been previousl sold under the same 
execution to the mother of deft., to 











R 


& the 


Part I].—EQuITABLE MAxIMs. 


Consd. Tidd v. Lister, Bassil v. Lister (1854), 18 Jur. 543; 

Duncombe v. Greenacre hake 2 De GF. & J. is 

wien ccue) LUO 860), De G@. F. & J. 376. 

Gleaves v. Paine (t 63), 1 De G. J. d. Re 
Duffy’s Trust (1860), 28 Beav. 386; B 
(1863), 9 Jur. N. 8. 245; Ward v. W. 
506. entd. Clark v. Burgh (1845), 2 Coll. 221 ; . 
Cook (1849), 3 De G. & Sm. 333 ; v. Edmonds (1852), 
16 Jur. 1133 ; Gibson v. Goldsmid (1854), 1 Jur. N. 8.1; 
Durham v. Crackles (1862), 1 New Rep. 165; Wilkinson 
v. Castle (1868), 37 L. J. Ch. 467. 

119. -]— Where a sum of money, 
being rent of real estate to which a husband was 
entitled in right of his wife, & which had been 
the subject of a suit in chancery, was paid into ct. 
by the agent receiving it :—Held: the ct. would 
not order payment of this sum to the assignee of 
the husband without a reference to approve of a 
settlement on the wife, though a large sum had 
already been settled on the wife.—-FREEMAN v. 
FaAIRLig£ (1847), 11 Jur. 447. 

120. ———- ———.]—-The estate of a feme covert, 
tenant in tail in possession, subject to a jointure 
term, is equitable during the continuance of the 
term, for the purpose of entitling her to a settle- 
ment, on a bill filed by her; & the ct. directed a 
settlement, although the bill did not expressly 
pray to that effect.— WorTHAM v. PEMBERTON, 
NEWENHAM v. PEMBERTON (1847), 1 De G. & Sm. 
644; 17 L. J. Ch. 99; 10 L. T. O. S. 228; 11 
Jur. 1071; 63 EB. R. 1233. 

Annotations :—Distd. Hill v. Edmonds (1852), 16 Jur. 1133. 
Consd. He Potter (1869), L. R 7 Kq. 484. Refd. Gloaves 
v. Paine (1863) 1 De G. J. & Sm. 87; Re Briant, Poulter v. 
Shackel (1888), 39 Ch. D. 471. 

121. If a husband mortgage the 
legal interest in a term of years belonging to him 
in right of his wife; on a claim to foreclose this 
mtge. against the husband & wife, as defts., no 
equity for a settlement upon the wife arises.— 
Ait, v. EpMONDs (1852), 5 De G. & Sm. 603; 16 
Jur. 11383; 64 E. R. 1262. 

-.|—See, further, HUSBAND & WIFE. 

122. Specific performance of contract—Plaintiff 
must perform his part of contract.|—I[ANSON v. 
KEATING, No. 102, ante. 

1238. ——- —— Distinction between total & 
partial failure.|—The maxim that he who seeks 
equity must do equity, when applied to a case of 
partial non-performance of an agreement, includes 
the rule at law which, in actions for damages upon 
contracts, discriminates between a whole or only 
a partial failure of performance; the breach 
being a bar when it goes to the whole, but no bar 
to a partial failure. 

The maxim as their Lordships understand it 
includes the rule at law which in all suits upon 
contracts, either for specific performance or for 
damages, guides to discriminate whether an 
alleged breach of the duty of pltf. under the 
contract is a bar to the suit (per Cur.).—OxForRpD 
v. PROVAND (1868), L. R. 2 P. C. 135; 5 Moo. 
P. 0. C. N. S. 150; 16 E. R. 472, P. C. 

Annotations :—Mentd. Coateworth v. Johnson (1885), Cab. & 
El. 542; WHembrow v. Talbot (1892), 36 Sol. Jo. 712; 


Parkin v. South Hetton Coal Co. (1907), 97 L. T. 98: 
Waring & Gillow v. Thompson (1912), 29 T. L. R. 154. 


—.]—See, further, SPECIFIC PERFORMANCE. 
124. Costs of person whose land taken com- 














—..] 


pulsorily.|—Under Lands Clauses Consolidation 


whom the sheriff had conveyed them, puree & pitt 
although she had paid only a portion 
of the amount bid for her by eft. as 
her agent. Pitf. filed a bill see 
to redeem on payment of the amount 
aid on account of the first sale & 
Fpierest merely less rons poenves a 
: © paymen e by - 
having enured to the benefit of pltt., 
deft. was entitled be repaid the 
amount, although paid for an impraper 


technical 


. having sought to 

eprive deft. of this money on purely 
grounds, the ct., on over- 

ruling his objections 

80 with costs.—TAYLOR v. BROWN 

(1877), 25 Gr. 53.—CAN. 

o. Redemption.]—It is onl 
action for redemption, or one 
the question of th 
arrears of interest to be allowed is to 
be treated as if the action were one for 


e number of years’ 
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Act. 1845 (c. 18), ss. 80 & 82, when taken together, 
@ purchaser is entitled to have a reference to one 
of the taxing masters of the Ct. of Ch. as to all the 
costs & expenses, etc., which he may have been 
put to in oanags ecg of a railway co. taking & 
entering upon hi pr erty, & depositing the 
purchase-money in the bank, under & by virtue 
of the other provisions of the above Act enabling 
the co. so to do; & this upon the principle that 

‘‘those who seek equity must do equity.”—Re 

LONDON & SOUTHAMPTON RAILWAY EXTENSION 

Act (1848), 16 Sim. 165; 60 E. R. 835; sub nom. 

Re LONDON & SouTH WESTERN RAILWAY METRO- 

POLITAN EXTENSION AcT, Ex p. STEVENS, 5 

Ry. & Can. Cas. 437; 10 L. T. O. S. 479; 12 

Jur. 238 ; on appeal, 2 Ph. 772, L. O. 

Annotations :—Mentd. Re Pollock, Ez p. Windsor, Staines 
& South-Western Ry. (1849), 18 Jur. 760; He Hardy’s 
Estate (1854), 2 Eq. Pep: ; Re Tottenham & Hamp- 
stead Junction Ry. (1866), 14 W. R. 669; He Neath & 
Brecon Ry. (1874), 9 Ch. App. 263; Re Mutlow’s Trusts 
(1878), 27 W. R. 245. 

-|—See, further, COMPULSORY PURCHASE, 

Vol. X1., pp. 253 et seq. 

125. Policy of insurance—Claim by joint holder 
for premiums advanced.]—Pltf. & her husband 
effected in their joint names a policy of assurance 
on their joint lives to be payable upon the death 
of whichever of them should first die. They had 
previously agreed that each should pay one half 
of the annual premiums, & in some years the 
premiums were so paid, but the husband from 
time to time, became unable to pay his moiety & 
then pltf. at his request paid it for him out of her 
own moneys. They both concurred in creating 
charges upon the policy, & subsequently the 
husband executed a deed of assignment for the 
benefit of his creditors, assigning all his property, 
but not specifically mentioning the policy, to deft. 
as trustee. No notice of this deed was given to 
the insurance co. At the time of the husband’s 
death the aggregate of the premiums paid by pltf. 
on his behalf exceeded in amount one moiety of the 
balance of the policy moneys meget? r 
payment of the joint charges :—Held: pltf. being 
the legal owner of the policy deft. whose only 
claim was in equity must do cquity; & pltf. was 
entitled to set off her claim against her hus- 
band for the portion of the premiums paid on the 
policy by her at his request.—Re MCKERRELL, 
MCKERRELL v. GOWANS, [1912] 2 Ch. 648; 82 
L. J. Ch. 22; 107 L. T. 404; 6B. W. C. OC. N. 153. 

126. Fraud on bank by trustee—Obligation on 
co-trustee to give notice to bank.|——Certain stock 
was standing in the books of the Bank of England 
in the joint names of LI. & P. (trustees for 8.). P. 
by means of a forged power of attorney from H., 
sold out the whole amount of stock, but continued 
to account to S. for the dividends. Some time 
elapsed before it was discovered by H. & S. that 
the stock no longer stood in the joint names of H. 
& P, but that, under the forged power of attorney, 
P. had sold out the whole amount. No notice 
was given to the Bank of the forgery until the fifth 
day from its discovery ; & on that day P. escaped 
from the country. A bill was filed against the 
governors co. of the Bank by S. & H. for the pur- 





—_— 1 cents Een 








redemption, that more than six years’ 
arrears are allowed on the principle 
that he who comes into equity must do 
equity.—BRITISH CANADIAN LOAN & 
AGENCY Co. v. FARMER (1905), 15 
Man. L. R. 593 ; 24 C. L. T. 273.—CGAN 

p. Setti aside reasonable family 
arra grounds of fraud & 
m }—Where a family arrangement 
is in itaelf reasonable it will not be set 
aside on the ground of fraud & mistake 


to the claim, did 


in an 
which 
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Sect. 5.—He who sceks equity must do equity: Sub- 
sect.2. Sect. 6.] 


poe ose of compelling them to replace the stock which 
been so sold out, together with the accruing 
dividend. This defts. ’ refused to do, on the ground 
that due notice had not been given by H. & S. 
of the forgery; & that if pltfs. had any right at 
all, it was by an action at law :—Held: (1) the 
roper remedy was in equity, the Bank of England 
the public book-keepers of the stockholders ; 
(2) the moment the stock was improperly sold out 
the right to have it replaced or reinstated arose ; 
but without destroying the principle of the obliga- 
tion which devolved on the parties seeking equity 
to do equity, by making known to the Bank the 
forgery as soon as it arose.—SLOMAN v. BANK OF 
ENGLAND (1845), 14 Sim. 475; 14 L. J. Ch. 226; 
5 L. T. O. S. 326; 9 Jur. 243; 60 E. R. 442. 
Annotations :—As to (1) Refd. Duncan v. Luntley eaey 
14 Jur. $19; Bank of Ireland v, Evans’ Trustees 
25 L. T, O. 8. 272; Barton v. L. & N. W. Ry (1888), 38 38 
Ch. D. 144; Bank of England v. Cutler, (1908 


208. 48 to (2) Reid. Barton v. North Staffordshire Ry. 
(1888), 38 Ch. D. 458 


127. Redemption ‘of goods pledged by wife— 
Repayment of money advanced.|—By a marriage 
settlement certain plate was settled on pltf. by 
her husband for her separate use for life, but she 
was not to aliene or dispose of it. The plate was 
afterwards deposited by the husband with deft. 
as security for a loan, the deposit being made with 
the knowledge & consent of pltf. In an action 
to recover possession of the pate :—Held: inas- 
much as the wife had parted with the possession 
of the plate & had the benefit herself & it was 
received bond fide, she could not recover possession 
without repaying the advance.—VAUGHAN vw. 
WILKINSON (1885), 1 T. L. R. 537. 

Relief against forfeiture.|—Sce Nos. 2476, 2477, 


post 

Delivery up of documents.|—See Part ITI., Sect. 
8, sub-sect. 7, post. 

Enforcement of right to account.|—See Part III., 
Sect. 3, sub-sect. 7, post. 


SEcT. 6.—HE WHO COMES INTO EQUITY MUST 
COME WITH CLEAN HANDS. 

128. Form of maxim — Iniquity takes away 

equity.|—-BoDLy v. (1680), 2 Cas. in Ch. 15; 





EQuvuITY. 


own wrong.|—[The maxim] that no one can take 
advantage of his own wrong ... means this, 
that a man cannot enforce against a person whom 
he has wronged by a breach of contract or a breach 
of duty a right created against such person by 
such breach of contract or duty (BOWEN, L.J.).— 
Re LONDON CELLULOID Co. (1888), 39 Ch. D. 190 ; 

4T. L. R. 5723; sub nom. Re LONDON CELLULOID 
Co., Ltp., Ez p. Baytex & Hansury, 57 IL. J. Ch. 
848 ; 69 L. T. 109; 36 W. R. 673; 1 Meg. 45, C. A. 


ad nviotadions :—Me ntd. Re Railwa ay Time Tables Publishing 
Co, Ez Pajares (a°B 9) 42 Oh. 98; Re National Pure 
Water nginoering Follsta’ Case o (1802), 8 8 T. on R. 
499: Re stone  Béarine Insce Re 
Macdonald, a 94] 1 Ch. 8 Re rene ela Coicestons 
a pews ment Co. Marken & Darter’s Case (1899 


180. Application of maxim — No relief where 
particeps fraudis.|—A person executing a deed for 
the purpose of defrauding the law, cannot come into 
equity for the purpose of setting it aside, even 
though the instrument has never been made use 
of: &, therefore, if A. convey an estate to Lb. as 
a qualification to kill game, cy will not compel 
a re-conveyance.—ROBERTs v. ROBERTS (1818), 


Dan. 143. 
Ananation :—Distd. Cecil v. Butcher (1821), 2 Jac. & W. 


131. -.|—No man can be allowed to 
allege his own fraud to avoid his own deed; &, 
therefore, where a deed of conveyance of an estate 
from one brother to another was executed to give 
the latter a colourable qualification to kill game :— 
Held: as against the parties to the deed, it was 
valid, & was sufficient to support an ejectment for 
the premises.— DoE d. ROBERTS v. ROBERTS (1819), 
2B. & Ald. 367 ; 106 EB. R. 401. 

‘Annotations :—Folld. Phillpotts. Philipotts (1850),. 10 

C. C. B85, ee wi cone 826), 5 


Wiggins (1836), 3 Bing. we . 2303 
Deed. Williams ¢. ate 39), 5 Bing. N.C. 741; “Hones 
Hi YRS. (1844), 6 


Q. B. 166; Bowes v. Wouter (1858), 

182. —_, —In covenant upon an 
annuity-deed :—Held: defts were estopped from 
pleading that the deed was made fraudulently 
& collusively between testator & pltf., for the 
purpose of multiplying voices, & subject to a 
secret trust & condition that no estate or interest 
should pass beneficially to pltf. by the indenture.— 
PHILLPOTTS v. PHILLPOTTS (1850), 10 OC. B. 85; 


20 L. J.C. P.11; 188 E. R. 35. 
Annotations : :—Mentd. Bowes v. Foster (1858), 2 H. & N. 











22 B. R. 824. 
Badische Anilin Und Soda Fabrik v. Hickson 
129. ——- No man can take advantage of his 7908) A. C. 419. , 
except upon conclusive evidence. Bau (1840), 2 I. Eq. R. 191.—IR. defrauded & is under no duty to 
When such arrangement is impeached, 180 1. Application of mazim—No protect his hapa .—Punvuau_Sus- 
the ct. will only lend its assistance to relief where particeps fraudis.}—An BIAH ve phe re RaMA REDDI 
the pe boron impcoaching it if he is willing ijlegal association cannot come into (1916), I. Rt 30 ‘Mad. 959.—IND. 
equity, & if it is possible at the equity & invoke the aid of the ct. 80 v. ———- ——.}—A ct. of equity 


tee & in the action to adjust the 
equities of the case.—STEVENS v. 
GOODALL (1883), 2 N. Z. L. R. 5.—N.Z. 


PART II. SECT. 6. 
q. Form of mazxim-~No 


(1585), 6 


out of a difficulty, 





eging his baseness is to be -—-DARLING v. 
heard,”’ or es right of action cannot W.4A. L. R. 90.—A 
arige out of fraud,” are not applicable 130 
to a defence that a transaction was not tor 


a real one, that is not that the contract 
a al 


against its agent who has co 
@ fraud in reference to gio p 
of the a ees —WALLE 

. W. Eq. 40, 123 ; 1 


130 ii. ——- ——. }—. 
would not assist either of the parties 


which 
by reason ig the fraud of both of them. 
GARCARD (1901), 3 
US. legal tra 





iii. J}—A 

equitable principles va ds iver a 
udulent minor of the be 
poheg: but that it never pics of infancy; but he who el a 


mmitted 
oses 


will not assist a party who has, w 
another was intoxicated, obtained ; 
deod from him. 

If there was any unfair advantage 


0 135 -—AUS. taken of a party’s situation, or any 
A ct. of equity contrivance ~ _—_ ment to draw 

ene be @ proper 

had arisen Object of red Ae eq —--NAGLE Uv. 


pape pepo 3 Dro & ar. 60.—IR. 
No relief to part il- 
nsactions.}—Cts. will not assist 

pees to illegal transactions, except 
rtain cases; & semble, not even 
then, where property has been con- 
veyed & it is sought to obtain an order 





of a 


v. CLEMENT (1918), for its reconveyance upon the ground 
110. Ln it, 3415 13 0. WN, S072 fhe.gid of the ct. must come with clean that euoh conveyance 01 in an 
CAN. rere Durr P3098), T L. R. 25 Calo. illegal . en ae HENTY 
Yr, —— Court will not enforce 616; 20. W.N. 330.—IND. (1878), a) ) 68.—AUS. 
honour among thieves.J—A party to a 130 iv. -—— —.}—The rule a t.—— —.} Cts. of justice will 
fraud cannot file a bill against his no man can take cg Vigra of his not soiree A actively in favour of a 


fact on not 


accomplice, oe prevent him from th 
C) oe Roasters 
faa ie in any 


more share of the spoil; for 
the ct. will not interfere to enforce 
honour among thieves.— HAMILTON v. 
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Part II.—EqurraBLeE Maxims. 


188. ——— Wrong done by defendant.|—Before 
the Jud. Acts a suit for an account could be 
maintained in equity in the following cases: 
(1) Where ira had a legal right to have money 
ne able to him ascertained & paid, but which 

, owing to defective legal machinery, he could 
a practically enforce at law. Suits for an account 
between principal & agent, & between partners, 
are familiar instances of this class of case. 
(2) Where pitf. would have had a legal right to 
have money ascertained & paid to him by deft., 
if deft. had not wrongfully prevented such right 
from accruing to plitf. In such a case a ct. of law 
could only give unliquidated damages for deft.’s 
wrongful act; & there was often no rig ipena 4 for 
satisfactorily ‘ascertaining what would have been 
due & payable if deft. had acted properly. In 
such a case, however, a ct. of equity decreed an 
account, ascertained what would have been pay- 
able if deft. had acted as he ought to have done & 
ordered him to pay the amount. (3) Where pltt. 
had no legal but only equitable rights against 
deft., & where an account was necessary to give 
eff ect to those equitable rights. Ordinary suits 
by cestuis trust against their trustees & suits 
for equitable waste fell within this class. (4) Com- 
bination of the above cases (LINDLEY, L.J.). 

(5) The principle is, that a person is not allowed 
to derive any advantage from his own wrongdoing, 
& that, in order to prevent this, a ct. of equity will 
treat him as having done that which he ought to 
have done. In such a case as is now being con- 
sidered the first thing to ascertain is what would 
have been payable under the agreement if defts. 
had not wrongfully prevented anything from 
becoming due. ‘The sum thus ascertained will be 
treated as a debt in equity, although it is not a 
debt at law (LINDLEY, L.J.).— LONDON, CHATHAM 
& Dover Ry. Co. v. SouTH EASTERN Ity. Co., 
[1892] 1 Ch. 120; 61 L. J. Ch. 204; 65 L. T. 722 ; 
40 W.R. 194; 8 T. L. R. 82; 36 Sol. Jo. 77, C. A. ; 
on appeal, [1893] A. C. 429, H. L. 

Annotations nee to (5) Refd. Swift ». Board of Trade (1924) 

93L.J.K.B.529. Generally, Mentd. Pago v. Cloete (1892), 

36 Sol. Jo. 647; Phillips v. Homfray, oT 892) 1 Ch. 465; 

Re Horner, Foo caarege [ree] 2 Ch. 188; Fletcher 

v. L. ee Ry., [1902] 1 901; Johnson v. R., en 

A.C. 8 Stearns v. Villazo Main Reef Go ld Mining Co 

1904), 43 'sol. Jo. 700; ‘Thakur Ganesh Bakhsh v. Thakur 
ype on (1904), ih T. L. R. 401; Toronto Ry. 

v. Toronto Corpn., [1906] A. C, 117; Di Ferdinando v. 

Simon, Smits, (1920] 3 K. B. 409. 

134. Will obtained by fraud.]— Will of 
personal estate oni & proved in the spiritual 
ct., though gained by fraud, yet not to be con- 
troverted in equity. But if a party claiming 
under such will comes for any aid in equity, 
he shall not have it.—NELSON v. OLDFIELD (1688), 
2 Vern. 76; 23 EH. KR. 659, L. C. 


ances Reid. Allen v. M‘Pherson (1847), 1 H. L. Cas. 


185. Relief to executor of culpable party.) 
—Bill by exor. to avoid bonds given by testator 
on suggestion that they were gained by threats 
& undue means. Deft. by answer said they were 
entered into for money lent & debts due. It 
appeared by proof, that deft was a common harlot, 
& that pltf.’s father had unlawful conversation 
With her :—Held: (1) though this was not set 
forth in the bill, yet deft.’s answer, saying the 
bonds were given for money lent, sufficiently put 
it in issue, though not laid in the bill. 

(2) Where the party himself that is culpable 
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comes for relief against the bonds the ct. may 
refuse; otherwise where his exor. comes.— 
aaa v. HANBURY (1690), 2 Vern. 187; 23 
Annotations :—As to (2) N.F. Ayerst v. Jenkins (1873), 

L. R. 16 Eq. 275. Generally, Mentd. Hill v. Spencer 

(1767), Amb. 4336; Giles v. Roe (1780), 2 Dick. 570. 

136. Confined to relief sought.] — The 
doctrine of contribution amongst sureties is not 
founded in contract, but is the result of general 
equity on the ground of equality of burthen & 
benefit. Therefore where three sureties are bound 
by different instruments, but for the same principal 
& the same engagement, they shall contribute. 

A man must come into a ct. of equity with clean 
hands, but when this is said it does not mean a 
general depravity, it must have an immediate & 
necessary relation to the equity sued for, it must 
be a depravity in a legal as well as a moral sense 
(EYRE, C.B.).—DERING v. WINCHELSEA (EARL) 
(1787), 1 Cox, Eq. Cas. 318; 29 EB. R. 1184; 
a ae DEERING v. WINCHELSEA (EARL), 2 Bos. & 
Annotations :—Refd. Moody v. Cox & Hatt, {i917 2 Ch. 

ni. Mentd. Cra Craylthorne v. Swinburne (1807), 14 Vea. 

: orwood (1807), 14 Ves. 283 a v. 
Grickott, (1818), 


2 Swan. 185; Re Jackson & Gowland, 

Ex mad iain unter, ones Dixon (1820) Buck, 552; Stirling 
orrester (1821 

3 Dow. & Ky. B. 112; 


, 3 Bli. 575: Collins v. Prosser (1823), 
° 00 
Turn. & R. 4 6: Pendlebury v. 


v. T neers 18 ar 
alker (igdiy, 4 ~-&C 
Hx. 424; Newton v. Chorlton (1853). 2D) ; 
Re Direct Birmingham, Oxford, Reading & 
Ry., Spottiswood’s Case, Amsinck’s Casco (eo 6 De 
G. 345: Evans v. prombrigge (2558 . M. 
& a. 100; Lake v. Brutton (1856), 2 Jur. N. 
v. Whitm (EOS), 15 C. B. N. 8S. 438: Whiting 
v. Burke’ (1870), L. sR. 10 Eq. 539 ; Moles. Garrett (1872), 
. 7 Exch. 101; Roberts ”. roe urs L. R. 7 
CO. Pp, (£29; Polak v. Everett (1876), 45 L. J Bb. Noe 
ox v. North & South Walee ao (1880), 6 
1; Steole v. Dixon (1881), 1 . D. 825; 
Atkins v. Tite Cae i's83), 7 Ch. D. 709; 
Leigh v. Dickeson ae 2 Q. 194; Ward v 
National Bank of New Zealand (1883), 8 Arp. spe 755 
Hdmunds v. Wallingford (1885), 14 Q. B. D. 8 aa, 755 5 
v. Edwards Cae 31 Ch. D. 100; Bacon v. ’ Caiapheneen 
(1888), 58 L. 851; Wolmershausen v. Gullick, (1893 
: Ch. 514; tile Brewery 
1 Q. B. 75; Robinson v. Harkin, ot308) 2 Ch. 415; Re 
Bentinck, Bentinck v. Bentinck (No. 2) (1899), ROL T. 71; 
Bonner v. Tottenham & cmon ee Permanent Invest- 
ment Bldg. Soc., (1899} 1 Q. 161; Moxham v. Grant 
(1899), 69 L. J. Q. B. 97; Tuab on 8.8. Co. v. London 
Assce., [1900] A. C. 6; Re penne Estato, ee 
Insce. Corpn. Denton, ah 8 
Ch. 670; Godacll r. Lloyd (1911), oT TL. R. 3 
v. United Counties Bank, (1912] 1 Ch. 231. 


187. ——— Depravity must be legal as well as 
moral.|—DERING v. WINCHELSEA (EARL), No. 
136, ante. 

138. Rights of third parties.|—The rule 
[that no man shall take advantage of his own 
wrong] only applies to the extent of undoing the 
advantage gained, where that can be done, & not 
to the extent of taking away a right previously 
possessed ... it is never applicable where the 
right of a third party is to be affected (BRAM- 
WELL, B.).— HOOPER v. LANE (1857), 6 H. L. Cas. 
443; 27L. J. Q. B. 75; 30 L. T. O. 8S. 33; 3 
Jur. N. 8.1026; 6 W. RR. 146; 10 E. R. 1368, H. me 
Annotations : _Retd. Re London Celluloid Co . (1888), 3 

Ch. D. 190. Mentd. Bateman v. Freston 186i _3E. i 

one srg Freston (1861), 3 De G. F. & att ; Ockford 

n, Chapman v. e (1861), 6 H. & N. 466 ; 
ne fmprevement, Go Comrs. v. General Steam N avigation 

re (1867), 8 B. & 8. 66. 

189. Advantage obtained by wrong un- 
enforceable.|—tc LONDON CELLULOID Co., No. 129, 
ante. 

140. ——— Unreasonable bargain.|—Equity will 
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Sect. 6.—He who comes into equity must come with 
clean hands. Sect. 7.} 


not carry unreasonable bargains into execution ; 

& therefore where A. agreed to pay B. £240 a-year 

for his board, lodgings, etc. the agreement was set 

aside as being unreasonable; & the master was 
directed to inquire what accommodation A. had, 

& what B. reasonably deserved for the same, & 

to make him an allowance accordingly.— STANHOPE 

ae ae (1720), 1 Bro. Parl. Cas. 157; 1 EH. R. 

1. ——- —— Action for money had & re- 
celved.|—PLUMBE v. CARTER (1775), 1 Oowp. 

116,n.; 98 E. R. 997. 

Annotations :—Consd. Jestons v. Brooke (1778), 2 OCowp. 
793. Refd. Miller v. Cook (1870), L. R. 10 Eq. 641. 
142. —— .]—A. in consideration of 

advancing £45 for which he takes the borrower’s 

note of hand, payable on demand, stipulates to 
have half of the profits upon a resale of certain 
goods intended to be decd i by the borrower 

with the money ; two hours after the purchase, A. 

demands payment of the note; & the same night 

puts a person into possession jointly for himself & 
the borrower. The net profits upon a resale were 
£5. The bargain is unconscionable ; & therefore, 

A. shall not recover his share of the profits in an 

action for money had & received.—JESTONS v. 

BROOKE (1778), 2 Cowp. 793; 98 E. R. 1865. 

Annotations :—Refd. O’Brien v. Kenyon (1851), 6 Exch. 
382; Miller v. Cook (1870), L. R. 10 Eq. 641. 

ENNET v. HAMMOND (1781), 

EK. R. 400. 

-| — Taking an annuity worth 

9 years’ purchase at 5 years, is an unconscientious 

bargain, & the ct. will give the taker no assistance 

in a bargain for a re-purchase.—VAUGHAN v. 

THOMAS (1783), 1 Bro. C. C. 556; 28 E. R. 1296. 

Annotation :—Consd. Falcke v. Gray (1859), 4 Drew. 651. 


145. -—_—- ———.]—The _ ct. will not give any 
assistance to a party seeking to enforce a hard 
bargain.— KIMBERLEY v. JENNINGS (1836), 6 
Sim. 340; 5L.J.Ch. 115; 58 EB. QR. 621. 
Annotations :—Mentd. Dictrichsen v. Cabburn (1846), 2 

Pita, Lumley 2, Wamuse (863), 1.De GM oS. Oe 

Hawkins (1872), 41 l. J. Oh. 435. , 
——.]|—See, further, Monry & Money- 
LENDING. 

146. ——— Unfair demand.}]— A. brought his 
bill for an allowance of a certain sum of money, 
as a commission upon the sale of goods by auction, 
where he attended as a puffer to enhance the price 
of the goods. The bill was dismissed with costs, 
the demand being of such nature as ought not to 
have any countenance in a ct. of equity. Equity 
will not suffer demands of an unfair nature to be 
set against fair & just demands in an account; 
& a cross bill for that purpose was dismissed 
with costs.—WALKER v. NIGHTINGALE (1726), 4 
Bro. Parl. Cas. 193; 2 E. R. 13823; sub nom. 
WALKER v. GASCOIGNE, 2 Eq. Cas. Abr. 161, H. L. 

147. Avoidance of an agreement.]—A 
rector having come to an agreement with his 
apna for tithes, cannot in equity set up 

is own non-residence to avoid the agreement. 
Pitf. is not to be allowed to come into a ct. of equity 
to set aside by his own illegal act, an agreement 
fairly entered into (HoTHAM, B.). 

It is a general & very old rule that a pltf. must 
come into this ct. with clean hands (Hota, B.). 

A ct. of equity cannot interfere in aid of uncon- 
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EQUITY. 


scientious proceedings (HoTHAM, B.).—ATKINSON 
v. FoLKEs (1792), 1 Anst. 67; 145 E. R. 802. 

1 Fraudulent assignment of rever- 
sionary interest by wife—No relief against purchaser 
for value.—A woman, two months after her 
marriage, wrote & signed in her maiden name a 
paper dated before the marriage, & purporting 
to give her husband in consideration of the 
marriage, her reversionary interest in a trust fund. 
She signed this paper for the purpose of enabling 
him to borrow money on her reversionary interest ; 
he threatening that if she did not sign it he would 
send her back to her relations, with whom she was 
on bad terms. The husband sold her reversionary 
interest, & shortly before completion, he being at 
the time in prison for debt, she signed & gave to 
purchaser’s solr. a letter addressed to one of the 
trustees of the fund, stating that she had before 
her marriage assigned her interest in the trust fund 
to her husband. Upon the determination of the 
life interest she claimed her equity to a settlement, 
on the ground that the paper being signed after her 
marriage did not bind her :—Held: she had been 
guilty of a fraud, which prevented her claiming her 
equity to a settlement against the purchaser.— 
Re Lusn’s Trusts (1869), 4 Ch. App. 591; 38 
L. J. Ch. 650; 21 L. T. 376; 17 W. R. 974, L. JJ. 
Annotations :—Refd. Arnold ». Woodhams (1873), L. R. 16 

Eq. 29; Cahill ». Cahill (1883), 8 App. Cas. 420. 

149. —— Claim by husband against wife— 
Fraudulent use of wife’s name—Wife party to 
fraud.]—A husband took a lease of land in his wife’s 
name built a house upon it with his own money. 
He used his wife’s name in the transaction with 
her knowledge & connivance because he was in 
debt & was desirous of protecting the property 
from his creditors. In an action by him against 
his wife for a declaration that she held the property 
as trustee for him :—Held: he could not be allowed 
to set up his own fraudulent design as rebuttin_ 
the presumption that the conveyance was intended 
as a gift to her, & that she was entitled to retain 
the property for her own use notwithstanding 
that she was a party to the fraud.—GASCOIGNE v. 
GASCOIGNE, ({1918] 1 K. B. 223: 87 L. J. K. B. 
333; 118 L. T. 347; 34 T. I. R. 168, D.C. 

~.|—See, further, HUSBAND & WIFE. 

150. Contract between firms not to tender 
—For supplies to stead haber Tenders for the 
supply of stone were invited by a corpn. Four 
neighbouring quarry owners entered into an agree- 
ment to supply the stone in certain proportions 
inter se, & that pltfs. should make the lowest 
tender to the corpn. Pltfs. entered into contracts 
with the other quarry owners to purchase the pro- 
portion of stone agreed upon from each. Notwith- 
standing the agreement, defts., some of the quarry 
owners, sent in a tender, which was accepted by 
thecorpn. Pltfs. then filed a bill for an injunction 
to restrain defts. from supplying the stone during 
the year 1875. Defts. demurred :—Held: the 
corpn. were not necessary parties, & the agreement 
was not void either as against public policy, or for 
want of equity. 

Pltfs. must come into ct. with clean hands. 
Everybody will admit that cardinal rule (BACON, 
V.-C.).—JONES v. NortH (1875), L. R. 19 Eq. 
426; 44 L. J. Ch. 388; 32 L. T. 149; 39 J. P. 
392; 23 W. R. 468. 

151. ——— Purchase of securities from unrecog- 
nised foreign government.J|—A ct. of equity will 
not relieve against fraud, where the transaction, 








to a ct. of equity relying on his own only by coming to the ct. ready & Karst (1910), 15 W L. R. 58; 
default. He must first purge himself willing to perform all that he agreed Sask. L. R. 304.—CAN. 
of that default, & that he can do to do in the contract.—Snomr v. 


Part II.—EqQuiraBLE Maxis. 


in which the fraud was practised, was a contract 

for the pore of securities purporting to be 

granted by a foreign government not recognised 

by our own.—ToMpson v. Barctay (1828), 

Coop. Pr. Cas. 501; 47 E. R. 619; sub nom. 

THOMPSON v. PowLEs, 2 Sim. 194; sub nom. 

THOMPSON y. Barciay, 6 L. J. O. S. Ch. 93; affd. 

(1831), 9 L. J. O. S. Ch. 215, L. C. 

Annotations :—Mentd. British South Africa Co. v. Com- 
panhia de Mocambique, [1893] A. C. 602: Aksionairnoye 
Obschestvo Luther »v. or & Co., [1921) 1 K. B. 456; 
ars pero ment Co. v. Kelantan Government, [1924] 


152. Enforcement of right—Springing from 
statutory engagement.|—A bill to enforce a right 
springing from a statutory engagement is analogous 
to a bill for specific performance, & pltf. must come 
into ct. with clean hands.—FisHER v. TULLY 
(1878), 3 App. Cas. 627; 47 L. J. P. ©. 59; 38 
L. T. 236, P. C. 

153. Action on illegal contracts.) — LAKE v. 
PRIGEON (1634), Nels. 27; 21 EB. R. 781. 

See, further, CONTRACT, Vol. XII., p. 234. 

Maintenance & champerty.]—See ACTION, Vol. 
I., p. 70, No. 589. : 

Void and illegal contracts.|—See ConTRACT, Vol. 
XII., p. 296, Nos. 2434-2446. 

Claim for specific performance.]—See SpEcIFIC 
PERFORMANCE. 

Fraud by cestui que trust.]—— See Trusts & 
TRUSTEES. 

Fraud by infants.]|—Sce INFANTS. 

Fraud by mortgagor.|—See MORTGAGE. 

Fraud generally, see MISREPRESENTATION & 
FRAUD. 

Application for injunction.]—See INJUNCTION. 

cea of shares.]|—See CoMPANIES, Vol. IX., 





" Misrepresentation of trade mark.]|—See TRADE 
MaRKs. 


Sect. 7.—EQUITY REGARDS THAT AS DONE 
WHICH OUGHT TO BE DONE. 


154. General rule.]—Agrcements to do a thing 
whether relating to customary or common law 
rights are considered in equity as if the thing was 
actually done (LORD HAaRpWICKR, C.).—-METCALF 
v. Ives (1737), West temp. Hard. 82; Lec temp. 
Hard. 382; 25 E. R. 882. 

Annotations :—Mentd. Morris v. Burrows (1737), West 
temp. Hard. 242; Ridout v. Payne ee ), 1 Vos. Sen. 10; 
Breadalbane v. Chandos (1836), 4 Cl. & Fin. 43. 

155. Construction of maxim—Not extended to 
what might have been done.|]—(1) For nothing is 
looked upon in equity as done, but what ought to 
have been done. Nor will equity consider things, 
in that light in favour of everybody ; but only of 
those who had a right to pray it might be done 
(CLAaRKR, M.R.). 

(2) Whatever would be the rule of law, if it was 
a legal estate, is applied in equity to a trust estate 
(LoRD MANSFIELD, C.J.). 

_ (8) The allowing tenancy per curtesy of a trust 

is founded on the maxim that equity follows the 

law, which is a safe as well as fixed principle 
LORD MANSFIELD, C.J.).—BurRGEss v. WHEATE, 


—— — 





PART II. SECT. 7. 


b. Construction of mazim.) — This 
ct. looks upon the equitable right as if 1H. L. Cas. $1.—IR. 
it were the estate; & if the person who 155i. ——- Not extended to 
has the | title thinks proper to 


obtained if his trustee had acted pro- 
perly.—MALONE v. GERAGHTY (1843), 


might have been done.]—The maxim 
that “ Equity considers that as done 
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A.-G. v. WHBATE (1759), 1 Eden, 177; 1 Wm. Bl. 
123; 28 H. R. 652. 


(1620), Jac. & W. 1. V; . ddleton v. 
picer (1780), 1 Bro. OC. C. 201; Barclay v. Russell (1797), 
3 4; Craufurd v. Hunter (1798), 8 Term Rep. 13; 
Williams v. Lonsdale (1798), 3 Ves. 752; Dolder v. Bank 
of Engiand (1805), 10 Ves. 352; Mackreth v. 
(1808), 15 Ves. 339; Gordon v. Gordon (1821), 
400; ey v. Snoyd (1822), 1 L. J. O. 8S. C 
A.-G. v. Leeds (1833), 2 My. & K. 343; Doe d. Shell 
vw. Edlin (1836), 4 Ad. & El. 582; Downe v. Morris (1844), 
38 Hare, 394; Taylor v. Ha 844), 14 Sim. 8; 
Davall v. New River Co. (1849), e G@. & Sm. 304; 
Onslow v. Wallis (1849), 1 Mao. & G. 506; Beale v. 
Symonds (1853), 16 Beav. 406; Wythes v. Lee (1855), 3 
Drew. 396; Cox v. Parker (1856), 25 L. J. Ch. 873; 
Barrow v. Wadkin (1857), 24 Beav. 1; Haywood »v. 
soko (1858), 25 Beav. 140; Sweeting v. Sweeting try 
3 Now Rep. 240; Delacherois v. Delacherois (1864), 
4 New Rep. 501; Brookman v. Smith eee L. R. 6 
Gizob. 3915, 2 Goamnen (1860) 19 CoD. el i “awa 
agan, Sper v. rt) ; . dD. 18; - 
laugh v. 883), 8 App. Cas. 354; Gallard v. 
Hawkins (1884), 27 - D. 8; He Bond, Panes v. 
rea whe 82 L. T. 612; Talbot v. Jovers, [1917] 2 


156. Figurative or metaphorical.|—Resp. 
succeeded, as heir-at-law of S., to a sum of money 
which had, by the will of J., been directed to be 
Jaid out in land, & to which S. had, under the 
el becca of the will, become absolutely entitled. 

he money had not been laid out in land or inter- 
fered with in any way by S.:—Held: (1) resp. 
was chargeable with legacy, & not with succession 
duty ; (2) the language of equity ‘‘ what is to be 
done is considered as done ”’ is figurative or meta- 
phorical, & does not apap ai personalty with the 
character of realty so as to subject it to succession 
duty.—He DE LAancEY (1870), L. R. 5 Exch. 102 ; 
sub nom. DE LANCEY v. INLAND REVENUE COMRS., 
89 L. J. Ex. 76; sub nom. INLAND REVENUE 
Comrs. v. Dp Lanony, 22 L. T. 239; 18 W. R. 
468, Ex. Ch.; sub proceedings, sub nom. 
DE Lancpy v. R. (1872), L. R. 7 Exch. 140, Ex. Ch. 


Annotations :—As to (1) Refd. Re Badart’s Trusta (1870), 
L. R. 10 Eq. 288; Macfarlane v. Lord Advocate, [1894; 
Ti 291. As to (2) Dbtd. A.-G. v. Dodd, {1894] 2 Q.B. 


Annotations :-—As to (2) Refd. Cholmondeley v. Clinton 
3 ( Gener sf “eT 
Vea. 42 





157. Application of maxim—Confined to persons 
entitled to enforce obligation.| — BuRGESsS v. 
WHEATE, A.-G. v. WHEATE, No. 155, ante. 

158. —— Depending on contract —- Not 
volunteer.|—-The maxim that equity looks upon 
that as done which ought to be done applies only 
in cases depending on contract in favour of 
persons who are entitled to enforce the contract, 
é& cannot be invoked by volunteers. 

Equity, no doubt, looks on that as done which 
ought to be done; but this rule, although usually 
expressed in general terms, is by no means 
universally true. Where the obligation to do what 
ought to be done is not an absolute duty, but only 
an obligation arising from contract, that which 
ought to be done is only treated as done in favour 
of some person entitled to enforce the contract as 
against the person liable to perform it (LINDLEY, 
L.J.).—Re ANSTIS, CHETWYND v. MORGAN, MORGAN 
v. CHETWYND (1886), 31 Ch. D. 596; 54 L. T. 
742; 34W.R. 483; 2T.L. R. 335, 0. A. 
Annotations :—Apld. Re Plumptre’s Marriage  Settimt., 

Underhill v. ee [1910] 1 Ch. 609. Mentd. Re 

Gundry, Mills v. (1898), 79 L. T. 438. 





not necessarily bound, to do in order 
to get the benefit claimed ; no 
cstimate could be made of any pro 

. v 


what 


desert his duty, & abandon the party 

whom it was TMs business to protect, which should have been done,” cannot W. W.R. 387; 48D.L.R 3 Revad 

this ct. will not only compel him to be extended as to justify the ct. in 51 D.L. R. 275; [1920] 1 W.W. R 

perform his duty, but in the mean- ass that the person in whose 516; 15 Alta. L. R. 546. 

the ae to the cestui que trust all favour it is invoked would himself c. Application of maxim — Con- 
© t he would have regularly have done what he had aright, but was tract by corporation—A fizing corporate 
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159. ——— Contract for transfer of property— 
For valuable consideration—After acquired pro- 
perty.J—(1) At law non-existing property to be 
acquired at a future time is not assignable; in 
equity itis so. At law, although a power is given 
in a deed of assignment to take possession of after- 
acquired property, no interest is transferred, even 
as between the pela themselves, unless possession 
is actually taken; in equity, the moment the 
property comes into existence, the agreement 
operates upon it. 

_ (2) In equity it is not necessary for the aliena- 
tion of existing property that there should be a 
formal deed of conveyance. A contract to transfer 
the property, given for valuable considcration, 
provided it is capable of being the subject of a 
decree for specific performance, passes it at once, 
& the vendor becomes a trustee for the vendee. 
This rule applies to pone property, as well as 
to real estate. Such a contract, if made with 
respect of the sale or mtge. of future acquired 
property, being capable of specific performance, 
transfers the beneficial interest in the property, as 
soon as it is acquired, to the vendee or mtgee., 
who may have an injunction to restrain its removal. 

(3) T. was the owner of certain machinery in a 
mill; it was purchased by H., but not removed, 
& T. continued in possession. ‘T. executed a deed, 
which was duly registered, by which it was 
declared that the machinery was the property of 
H., that T. desired to repurchase it for £5000, 
but had not the money to pay for it, wherefore it 
was conveyed to B. in trust when T. should pay 
the money to transfer it to him, & if he did not 
pay the money to hold it absolutely for H. The 
deed contained a covenant by T. to insure the 
machinery, & another covenant that all the 
machinery which, during the continuance of the 
deed should be placed in the mill in addition to, 
or substitution for, the original machinery, should 
be subject to the same trusts. T. sold some of the 
original machinery, purchased new machinery, 
& sent to H. accounts of these sales & purchases, 
but nothing was done by or on behalf of H. to take 

ossession of the newly purchased machinery. 

n Apr. 2, 1860, H. served T. with notice of a 
demand for payment of the £5,000. An execution 
ea T. was afterwards put in by a creditor :— 
Held; though there had been no novus actus 
anterveniens, the title of Ii. was preferable to that 
of the execution creditor, as to the new as well as 
the old machinery.—Iiotroyp v. MARSHALL 
(1862), 10 H. L. Cas. 191; 383 L. J. Oh. 193; 
71. T. 172; 9 Jur. N. 8S. 213; 11 W. R. 171; 


ve iat 999, H. L. 
nnotati s—As to (1) Consd. Belding v. Read (1865), 
3H. & C. 055. A ta Leatham v. Amor (1878), 47 
L. J. Q. B. 581. nsd. Re 0 Ex Np. Games 
1879), 12 Ch. D. 314; Clements v. Matthews (1883), 11 
- B.D ; Joseph v. rane (1884), 15 Q. B. D. 280; 
oss &. Army & Navy Hotel Co. (1886), 34 Ch. D. 43; 
Morris v. Delobbel-Flipo, [1892] 2 Ch. 352. Refd. 
Reove v. Whitmore, Martin v. Whitmore (1863), 4 De G. J. 
& 8m. 1; Baghott ». Norman (1880), 41 L. T. 787; Re 
D Epineuil (2), Tadman v. D’Epineui) (1882), 20 Ch. D. 
ger Harding v. Harding (1886), 17 Q. B. D. 442; Thomas 
ve. Kelly (1888), 13 App. Cas. 506; Re Turcan (1888), 
58 L. J. Ch. 101; Church v. Bete Froy, Claimant (1892 
67 L. T. 800; Re Dallas, [1904] 2 Ch. 385. da to (23 
Consd. Lazarus v. Andrade (1680), 5 ©. P. D. 318; 
Langton v. Waring (1865), 18 OC. B. N. 8. 315. Folld. 
Barlow ieee) 1g ner 5 ae ; fe Clark Goonte . 
’ ° ° e > e, om e v. 
Carter (1887), 36 Ch. D. 348; Re Lind, Industrials Financo 
seal.}—Declaration, that a certain 
veasel insured in the P. Insurance Co. 
was eunk, & ee entered into a 
contract with deft. as & assuming to 








be the agent of the co., & raised the 
vessel; that deft. was not authorised | to arbitration. 
by the co. to mak 
refused to pay pltfs. or to refer the 


EQUITY. 


Syndicate v. Lind, [1915) 2 Ch. 345 ; National Provinalal & 
Union Bank of 7 Charni 


973: Tailby v. Offic 


Perfo t . U 
1924) A. ©. 1. ds to (3) Consd. 
Re. Hodge Cees), 38 L 
L. Trotter » 1869), 19 LT. 


5 L. T. 168. 

5 New Rep. 22; , 
217. Generally, Trotter v. Watson 
785; Cole ». Kernot, Thompson v. Cohen (1872), 41 
L. J. Q. B. 221; Fothergill ». Rowland (1873), 43 L. J. Ch. 
263; Re Cook, Hx p. Izard (1874), 30 L. T. 7; Re Jones, 
Ez p. Nichols (1883), 22 Ch. D. 782; Re Ex p. 
Clough (1904), 91 L. T. 593; Ward, Lock v. Long, [1906) 
2Ch. 550. Mentd. Dean v. Byrnes (1864), 3 Moo. P. O. C. 
N. 8. 92; He Marine Mansions Co. (1887), L 
601; Re Pyle Works (1890), 44 Ch, D. 534; Re Standard 
Manufacturing Co. (1891), 60 L. J. Ch. 292; Re Rees’ 

Bankruptcy, Administrator General of Jamaica v.Lascelles, 

De Mercado, [1894] A. C. 135. 

160. —— -}— On an interpleader 
summons :—Held: after acquired property vested 
in the trustees under a marriage settlement.— 
ANON. (1875), 20 Sol. Jo. 57; 1 Char. Cham. Cas. 
31; 60 L. T. Jo. 52. 

161. After acquired property.|/— 
M. assigned to ea all the machinery, plant, etc., 
upon certain leasehold premises, comprising a 
sugar refinery, warehouse & other offices, as well 
as the machinery, plant, etc., ‘‘ which shall here- 
after be upon the premises,’’ for securing a sum of 
money & interest. The assignment was duly 
registered under the Bills of Sale, 1878 (c. 31). 
The interest due under the above-mentioned 
security being in arrear pltf. obtained judgment of 
recovery of the premises; prior, however, to the 
writ of possession being delivered to the sheriff, the 
latter had seized a considerable amount of 
machinery & fixtures, used in connection with the 
sugar refinery, but acquired subsequently to the 
deed, under a writ of fi. fa. issued by defts. upon 
a judgment obtained against M., who was then in 
possession of the premises & of the property 
seized :—Held: as the assignment to pltf., though 
of after acquired property, was absolute, & not 
@& mere agreement to assign, & as the goods were 
sufficiently specific to make the assignment opera- 
tive in equity, pltf. was entitled to retain the pro- 
perty seized as against defts.—LEATHAM v. AMOR 
(1878), 47 L. J. Q. B. 581; 38 L. T. 785; 26 
W. R. 739 


Annotations -—Consd. Lazarus v. Andrade (1880), 5 C. P. D. 
318, . Clements v. Matthows (1883), 11 Q. B. D. 
808; Joseph v. Lyons (1884), 54 L. J. Q. B. 1. 


See, further, Bris oF SALE, Vol. VII., pp. 118 


et seq. 

162. —— Contract for mortgage.]—A 
man borrows money & pledges the title deed of his 
estate, & promises to execute a mtge., but doth not, 
& becomes a bkpt., his assignees were ordered to 
pay what due, & if they did not, to convey the 
estate to pltf. in fee.—PyYE v. DAUBUZ (1792), 
2 Dick. 759; 3 Bro. C.C. 595; 21 E. R. 465. 
ay weak :—Refd. Re Brown, Ex p. Turpin (1832), Mont. 


163. —— Contract to assign term.| 
—B. mortgaged an estate to C. for securing 
£2000, covenanting for payment of principal & 
interest, & for further assurance. It was also 
agreed that an outstanding term of 600 years 
should be assigned to a trustee upon trust for C. 
for further securing payment of the said principal 
& interest, but this assignment was not executed : 
—Held: although the term had not been assigned, 
yet, as it had been agreed that it should be, the 


question of Mability to pay the same 

Plea that pltfs. were 
unable to enforce the con » not 
because deft. was not authorised to 


























© such contract, & 


Part IT.—EQuiItaBLE Maxims. 


ct. would regard it as if the assignment had been 
executed.—SHAW v. JOHNSON (1861), 1 Drew. & 
Sm. 412; 30 L. J. Ch. 646; 4 L. T. 461; 7 
Jur. N. 8.1005; 9 W. R. 629; 62 EB. R. 487. 

Annotations :—Mentd. Re Stead’s Mortgaged Estates (1876), 

2 Ch. D. 713; Re Lloyd, Lloyd v. Lioyd, (1903) 1 Ch. 

385 ; Re Jordison, Raine v. Jordison, [1922] 1 Ch. 440. 

164. Contract of sale—Sale of ship.] 
—HuvUGHEs v. Morris, No. 50, ante. 

See, further, SALE OF GOODS. 

165. —— Sale of land.]—-The 
intention of the parties in an ordinary contract 
for the sale & purchase of real property is that the 
purchaser sh ay the purchase-money & that 
the tay maar shall be conveyed by a duly executed 
deed to the purchaser. Equity looks upon 
things agreed to be done as actually performed ; 
consequently when a contract is made for sale of 
an estate, equity considers the vendor as a trustee 
for the purchaser of the estate sold, & the purchaser 
as a trustee of the purchase-money for the vendor 
(SWINFEN Eavy, J.).—e CARY-ELWES’ CONTRACT, 
[1906] 2 Ch. 143; 75 L. J. Ch. 571; 94 L. T. 845; 
10 J. P. 345; 54 W. R. 480; 22 T. L. R. 511; 
50 Sol. Jo. 464; 41. G. R. 838. 

td. Swift v. Board of Trade (1924), 93 

L. J. K. B. 529 . 


See, further, SALE OF LAND. 

166. Executory agreement for lease— Value 
of property exceeding statutory limit—Not enforce- 
able in county court.|—Deft. entered on premises 
under an executory agreement for a lease. He 
subsequently gave six months’ notice to quit, 
as if on a yearly tenancy, & left the premises. 
An action was brought in the county ct. for a 
quarter’s rent, accruing due after deft. had given 
up possession. The value of the premises exceeded 
£500, so that the judge had no jurisdiction to decree 
specific performance of the agreement ; but he was 
of opinion that it was a case in which specific 
performance would be decreed, & that he was, 
therefore, bound to treat deft. as tenant under the 
terms of the agreement, & he gave judgment for 
pitf. On appeal :—Held: the equitable doctrine 
that a person who enters under an executory 
agreement for a lease is to be treated as in under the 
terms of the agreement, can only be applied where 
the ct. in which the action is brought has con- 
current jurisdiction in law & equity, & that 

Itf. could not recover in the action.—FOsTER v. 

EEVES, [1892] 2 Q. B. 255; 61 L. J. Q. B. 763; 
67 L. T. 587; 57 J. P. 23; 40 W. R. 695, C. A. 
Annoiation :—Mentd. Manchester Brewery Co. v. Coombs, 

{1901} 2 Ch. 608. 

167. ——— Contract with consideration.] — One 
for a valuable consideration contracts be a 
freeman of London, but dies before he has taken 
up his freedom : his personal estate shall be divided 
as if he had been a freeman, but his children not 
to be city orphans.—FREDERICK v. FREDERICK 
eoek)s 1 P. Wms. 710; 1 Stra. 455; 24 E. R. 


Annotations :—Mentd. Kemps v. Kelsey (1722), Prec. Ch 
ti Atk. 

















K i; ; 
594; Lanoy oe Athol ise). 2 444; Gilbert v. 
Schwenck (1845), 14 M. & W. 488 
——— Executions of power.|—-See POWERS. 

168. ——— Performance of act fraudulently pre- 
vented.|—-Injunction to restrain husband from 
preventing his wife’s solr. & friends from having 
access to her, she being confined by dangerous 
illness in his house to enable her to execute a deed 
of appointment under a power in her marriage 
settlement, refused, it not being proved that she 
had given instructions for such a deed. Qu.: 
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whether, under any circumstances such an in- 
junction would be granted? If a person be 
fraudulently prevented from doing any act, it 
will in equity be considered as if that act had been 
done.—MIDDLETON v. MIDDLETON (1819), 1 Jac. 
& W. 94; 37 E. R. 311, L. C. 

Annotations :—Refd. Blair v. Bromle (1847), 2 Ph. 354. 

Mentd. Moore v. Knight (1890), 63 L. ‘T. 831. 

169. Money prevented by default from 
becoming due-—-Account decreed.] — LONDON, 
CHaTHAM & DovER Ry. Co. v. SourH EASTERN 
Ry. Co., No. 133, ante. 


170. Date of partnership balance sheet— 
Signature presumed on date provided by articles.]— 
Partnership arts. provided that ‘‘on Mar. 81 in 
each year during the continuance of the partner- 
ship, or as near thereto as conveniently may be,” 
a general account should be taken, & that a 
balance-sheet should be made, & should be signed 
by all the partners in testimony of their approba- 
tion thereof; & that, if any partner should die 
during the continuance of the partnership, the 
amount of his share & interest in the partnership 
capital & profits should be taken at the amount 
appearing as standing to his credit in the last 
annual balance-shect which should have been 
signed previously to the date of his death, addition 
being made thercto on account of the proportion 
of profits which should have accrued due to him 
since the last annual account according to the 
adeeb amount of profits during a given term 
preceding such account. 

Between Mar. 31, 1890, & Mar. 31, 1891, a rail- 
way co. gave notice to treat for some leasehold 
premises on which a part of the partnership 
business was carried on. 

On Apr. 8, 1891, the co. made an offer of £19,000 
for the premises. On Apr. 10, one of the partners 
died, & on Apr. 11 the co.’s offer was accepted. 
The balance-sheet for Mar. 1891, had not then 
been signed, it being the usual practice of the 
partnership not to sign it till a little later than that 
time, as the accounts generally took some three or 
four weeks to prepare :—Held : upon the equitable 
principle that that must be regarded as done which 
ought to have been done, the balance-sheet for 
Mar. 1891, must be deemed to have been signed 
on Mar. 31, & the value of the deceased partner’s 
share ought therefore to be ascertained on the 
basis of the general account of 1891, & not that of 
1890.—HUNTER v. DOWLING, [1893] 3 Ch. 212; 
62 L. J. Ch. 617; 68 L. T. 780; 42 W. R. 107; 
9T. L. R. 454; 37 Sol. Jo. 476; 2 KR. 608, 0. A. ; 
subsequent proceedings, [1895] 2 Ch. 228. 
Settlement of future  property.| — See 
SETTLEMENTS. 

171. Assignment of future property.|— 
A deed of assignment by way of mtge. of a ship, 
together with her tackle & appurtenances, & all 
oil, head matter & other cargo which might be 
caught or brought home in such ship, is, as against 
the assignor, a valid assignment in i aie as well 
of the future cargo to be taken during the particular 
voyage, as of the cargo, if any, which existed at the 
time of the assignment. 

Tho ship was on her voyage at the time of the 
assignment ; the parties sent notice of the assign- 
ment to the master of the ship, & the master 
delivered up possession of the ship & cargo to the 
mtgees. immediately after her return from the 
voyage :—Held: the equitable title of the mtgees. 
to the cargo was perfected, & could not be defeated 














contract, but because the contract 
sa 


y parol, & not under the corporate 
the oo. :—Held: the plea 


showed no defence, for if deft. had been 
authorised as he represented, the co. 
could have been compelled in equity 


to affix thoir socal to the contract.— 
CaLVIN v. DAVIDSON (1871), 31 
U. Cc. R. 896.—CAN. 
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Sect. ae sa Senta that as done which ought to 
ect 


by a judgment ee of the assignor, who after- 
wards sued out a writ of fi. fa., & proceeded to 
take the ship & cargo in execution.—LANGTON ¥. 
Horron (1842), 1 Hare, 549; 11 L. J. Ch. 299; 
6 Jur. 910; 66 EB. R. 1149. 

Watts v. ower ete a 3 7 & B. nk 

_ Holroyd v. Marshall (1862), 1 
Burnell (1845 7 Q. B. ; 

Bates ChB6D), 1 L. T. 322. Mentd. Whitworth v. Ga angain 


arab 3 Hare, in Sorensen v. R., The Ariel ( 





1 Moo. P. C. C. 1 
172. ——— 1 ietnoep v. MARSHALL, No. 
159, ante. 
178. ——_- —-—.]—A man eae in equity, any 


more than at law, assign what has no existence. 

A man can contract to assign Property which is 

to come into existence in the future, & when it 

has come into existence, equity, treating as done 
that which ought to be done, fastens upon that 

property, & the contract to assign thus becomes a 

complete assignment (JESSEL, M.R.).—COLLYER 

v. Isaacs (1881), 19 Ch. D. 3423; 51 L. J. Ch. 14; 

45 L. T. 567; 80 W. R. 70, C. A. 

Annotations :— Clements _ Pekar D, a80; "Re 47 L. T. 
251; Joreph v. Lyons 1884), 1 oT Fe Dallas, 
£1904) 2 Ch. bial n v. Koe, D igi3) 2 Ch. 9; 
Performing t Soc. ». London Theatre of Varieties, 
daa A. c. Be Ge ntd. Robinson v. Ommanney (1882), 

1 Ch. D. : TY ee os & Plymouth Co. v. Hankey 

(1887), 37. L. Of. dbs eRe Bastah @, Ez p. Trustee, {1901} 

K. B. 518 "Laviey, Zaiser v. ven, 1902), 71 

L. J. Ch. 895: Re Reis, Ex p. Clough, [1904] 2 K. B. 769 F 

Re Lind, Industrials Winance: Syndicate v. Lind, [1915] 2 


174. Bill of sale.|—A ct. of equity regards 
that which has been agreed to be done as done, &, 
therefore, it has said that, if it was really part of 
the understanding when the money was advanced 
that a bill of sale should be given, then that 
agreement would be the same thing as if the bill 
of sale had been actually given at the time. The 
bill of sale would be sustained by the previous 
agreement (JAMES, L.J.).—Re TUNSTALL, Ea p. 
Burton (1879), 13 Ch. D. 102; 28 W. R. 268, 

Seis 


a” ee oe Re Hemingway, Ex p. Hauxwell (1883), 

Assignment of after acquired property in bill of 
sale.|—See BILts or SALE, Vol. VII., p. 118. 

175. ——— Assignment with defective title— 
Effect on after ac aired property.|—If an assignor 
with a defective title purports & intends to assign 
property for value, any interest subsequently 
acquired by him in that property is available in 
equity to make the assi ent effectual, even 
though the defect in title is apparent on the faco 
of the assignment:—Re BRIDGWATER’s SETTLE- 
MENT, PARTRIDGE v. WARD, [1910] 2 Ch. 342; 
79 L. J. Ch. 746 ; ae T. 421. 

Williams 


Annotations : guarpers Settlmt., 
Harper, [1 [ pet Oe Refd. Gresham Life eece. 


Crowther, 1914) "4 Cn. 219. 
176. —— ——,.}—A marriage settlement made 








PART II. SECT. 8. 
177 i. General rule—Fraud under 
}~-A married woman, Vb aie of 
real noe representing hereelf to 
& t as aspinster, is not t to Pe, 
in equi er ee a that the sale was 
void because of the conveyance not 
hesing been executed in conformity 
with 
of land by married n.—GRAHAM 
V. MENELLLY (1869), 16 ‘Gr. 661.—CAN. 


ener oe = eeueer 
177 ii. ——_ ——. are an action for 
a death claim, to the pee that the 


INS 


was inadvertently omitted, & claimed 
that deft. should bo estopned from 


a fraud which a ct. of equity 
should” interfere to 


of its functions & 
e statutes as ed ie conveyance all fraud whenever 


5 8. "O. R. 466.--CAN. 


Equity. 


in 1864 gave the husband & wife, or the survivor, 
power to appoint the settled funds am the 
children of the gore In 1904 one the 
daughters, on her e executed a jattlament 
which contained a re that, under the settie- 
ment of 1864 & a Send poll executed by her 
parents, she was entitled in reversion expectant 
upon the death of the survivor of her parents, 
both then living, to one-third part of £6, 500 of the 
trust funds of the settlement of 1864, & witnessed 
that the daughter assigned to trustees “ all that 
the third part of share ”’ to which she was entitled 
in reversion expectant. The mother survived 
the father & died in 1917, having by her will, 
made in 1916, appointed £2, ,000, part of the funds 
settled in 1864, to the daughter. There was no 
evidence of any other appointment by by deed poll 
or otherwise :—Held e appointed sum of 
£2,000 was caught by & sublect: to the settlement 
of 1904.—Re HaRpPER’s SETTLEMENT, WILLIAMS 
v. HARPER, [1919] 1 Ch. 270; 88 L. J. Ch. 245; 
120 L. T. 439. 

Doctrine of conversion.|—See Part IX. 

Assignment of future debt.]|—See CHOSES IN 
ACTION, Vol. VIII., p. 428. 

Assignment of expectancies.]—See CHOSES IN 
Action, Vol. VIII., p. 434, Nos. 111-118. 

Equitable assignment of choses in action.|— 
See CHOSES IN ACTION, Vol. VIII., p. 445. 


Sect. 8.—EQUITY DOES NOT ALLOW A 
STATUTE TO BE MADE A MEDIUM OF FRAUD. 


177. General rule—-Fraud under statute.|— 
The ct. of equity has, from a very early period, 
decided that even an Act of Parliament shall not 
be used as an instrument of fraud; & if in the 
machinery of perpetrating a fraud an Act of 
Parliament intervenes, the ct. of equity does not 
set aside the Act of Parliament, but it fastens on 
the individual who gets a title under that Act, 
& imposes peg him a personal obligation, because 
he applies the Act as an instrument for accom- 
plishing a fraud ( i Fa eee ) ei aes 


v. GROGAN (1869), L. R. 4, H. L. 82; 17 W. R 
961, H. L. 
A nnotations :—Consd. Re Bier wocd y, clmrone 8 Uv. 
eG 15 Ch. Aa a C8 UY. eens it (1888, 
A.- Guaenbotinn (1904), 

. Braser (1 873), L ae ‘BG. 318 sis: Row: 
botham v. Dunnett (1878), 8 np Re Stead, 
Witham v. Andrew, [1900] 1 Ch. 237 : be’ Leveale 
Goodwin v. Levesley (1915), 32 T. L. R. 1 enta. 


Greene v. Greene (1869), 17 Ww. he ee ck, 
Llewelyn v. 19 


Washington, 02} 2 Ch. "290; 
Rivers, Scott v. Pitt Rivers, [1902] 1 Ch. 403. 
178. Statute of Frauds—Relief to prevent fraud.] 
—Stat. Frauds was never intended to prevent the 
ct. of equity from giving relief in a case of a plain, 
clear & deliberate fraud (JamMEs, L.J.).—HAIGH v. 


to sell the same land to ae mato 
) 

red it or applied for registra - 
Yon of it. Plt. not ee 
his hte under his agree ent, & B. 
& C. notice of it before B. ‘a agree- 
ment with E.:—Held: pltf. was 
rformance of his 


the seal, 
: sett 


ners in virtue oadees to specific 
uty of repressing ent. notice of 
in whatever | pltf.’s ‘title : & to ermit C. to come in 


oe Penn! LIFE | under Land Re 
Wrest (1880), | be allowing 

an instrument of fraud.—CHAPMAN » 
mado a EDWARDS (1911), 19 W. L. R. 266: i 


icy sued on was no 177 iii, ——  ——.}—Pitf. 
replied. on n equttable nde, thet weet: binding ‘agreement with deft. E. to | W. W. R. 59; 16'B. C. R. 201.—OAN. 
urchase land, & wont into possession, d. ——— Fraud evading statute.) 


nm for insurance, 


& & that tthe 5 polis 


by all as a d policy, but the seal 


ceed was acted upon but pat did not ‘register the agreement. 
E. afterwards made an agreem 


—A purchaser 6 atued into two con- 
ent trncta for the acquliition of two parcels 


Part IJ.—EQuITaBLE Maxims. 


Kaye (1872), 7 Oh. App. 469; 41 L. J. Ch. 567; 
yi L. T. 6753 20 Peeves ae ; ak 
nnotations :—. orough, D 5 , 
[1894 2 Oh. 133. Refd. Tochataneusd te. Bonmeal: 

1897] 1 Ch. 196. 

179. -]—By an indenture dated in 
1890 the Duchess of M. in consideration of natural 
love & affection, assigned to her husband a lease- 
hold house belonging to her. The deed was in 
form an absolute assignment. The Duke sub- 
sequently mortgaged the house for the purpose 
of raising money to pay his debts. The Buc ess 
joined with the Duke in covenanting to pay the 
mtge. debt, but the equity of redemption was 
reserved to the Duke alone. Upon the death 
of the Duke in 1892, the Duchess claimed to be 
entitled to the house subject to the mtge. There 
was evidence that she had assigned the house to 
the Duke solely to enable him to mtge. it in his 
own name, & that it was part of the arrangement 
between them that he should re-assign to her, 
which, if he had lived, he would have done :— 
Held: the case fell within the authorities which 
forbid above Act to be used to cover what would 
amount to a fraud, & pone query ‘the statute 
could not be successfully pleaded in opposition to 
the claim of the Duchess.— Re MARLBOROUGH 
(DUKE), DAvIs v. WHITEHEAD, [1894] 2 Ch. 133; 
63 L J. Ch. 471; 70 L. T. 314; 42 W. R. 456; 
10 T. L. R. 296 ; 38 Sol. Jo. 289; 8 R. 242. 
Annotations :—Distd. Isaacs v. Evans (1899), 16 T. L. R. 

113. Refd. Rochefoucauld v. Bo » [1897] 1 Ch. 196. 

180. Parol agreement for lease.| — 
FLOYD v. BUCKLAND (1703), Freem. Ch. 268; 
22 EB. R. 1202. 
anacanon -—Refd. Clayton v. A.-G. (1834), 1 Coop. temp. 














181. —_—- ——— Assignment of lease subject to 
a trust.|—Bill brought to set aside an assignment 
of a leasehold estate, etc., upon suggestion that it 
was not intended as an absolute assignment, but 
subject to a trust for pltf.’s benefit. 

Though no express trust in the deed, yet as it 
might be collected from circumstances arising 
out of the assignment itself inconsistent with an 
absolute disposition :—Held: parol evidence was 
admissible to explain this transaction. 

Though there can be no parol declaration of a 
trust since above Act yet parol evidence proper 
in avoidance of fraud.—HUTCHINS v. LEE (17387), 
" ae 447; West temp. Hard. 257; 26 E. R. 284, 

—— ——-.]—-See, also, Trusts & TRUSTEES. 

182. ——- ——— Parol agreement to reconvey 
real property.|—Plaintiff apprehensive of being in- 
dicted for bigamy, which it turned out he was not 
liable to be, conveyed real property to deft., on 
& parol agreement to re-tr er when the difficulty 

apenas On a bill for a retransfer, deft. 
denied the ment & insisted on above Act, 
the trust not being in writing :—Held: this was a 
case of fraud & statute did not apply.—DaAviss v. 
Orry (1865), 85 Beav. 208; 5 New Rep. 891; 


werent 





the vendor under 
conditional puro conditions from 
the Crown, comp respectively 

1,500 acres & about 500 acres. In | to her la 
order to evade a statutory restriction 
he to —— 500 acres of the 
first parcel, & the whole of the second 
pared, in his wife 
ea 


of land held b 


A ‘a name. At his | feo 

the transfer of 500 acres of the | an 

t paroel, in the name of the wife, 
was held by a bank in escrow, but the 
transfer of the second parcel to the 
wife been effected. he husband’s 
exors. applied to have it declared that 
the wife was a trustee for his estate | p 


as to the portion stan: 
& for directions as to the 
the portion as to which the transfer 
y in escrow :—Held: 

the facts set up by the husband’s 
exors. the transaction was one which 
the ct. should refuse its aid 
ting, as being an attempt to evade 
Act of Parliam 


e. Statute of Frauds, 1677 (c. 3).] 
—Pitf., deft., & M. verbally to 
urchase from S. his interest 
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84 L. J. Ch. 252; 12 L. T. 7889; 13 W. R. 484; 
On aviaiions = Consd, Haigh o. Kaye (1872), 7 Cb. A 
. v. aye ° . 

769 ; Booth v. Turle es), L. R. 5 Eq. 183. Rata. 

Rochefoucauld ». Boustead, (1897) 1 Ch. 196; Gascoigne 

v. Gascoigne, [1918] 1 K. B. 223. 

.]|—See, also, SPECIFIC PERFORMANCE. 
-]—See, also, Contract, Vol. XII., 
p. 167, Nos. 1217-1232. 

—— Part performance.}|—See Contract, Vol. 
XII., p. 168, Nos. 1284-1255; Spreciric PER- 
FORMANCE. 

—— Contracts under Public Health Acts.]— 
See CORPORATIONS, Vol. II., p. 384, No. 1127. 

—— Agent acting without authority.]|—See 
AGENCY, Vol. I., p. 658, No. 2754. 

—— Agent for purchase of land appointed by 
ee AGENCY, Vol. I., p. 460, Nos. 1471- 











1838. ——— Enforcement of trust.]—-A man 
made his will, & his wife extrix.: the son after- 
wards prevailed on his mother to get the father 
to make a new will & to name him exar., he 
promising to be a trustee only for his mother. 
Trust decreed, notwithstanding Stat. Frauds.— 
THYNN v. THYNN (1684), 1 Vern. 296; 1 Eq. Cas. 
Abr. 380; 23 E. R. 479. ; 

Annotations :—Consd. Allon v. M‘Pherson (1847), 1 H. L. 

Cas. 191. Refd. Whitton v. Russell ( : 
Blount v. Doughty (1747), 3 . 
Wilks 1747), Atk. 539; Reech v. Kennegal Sai G 
1 Ves. Sen. 123; Podmore v. Gunning (1836), 7 Sim. 644. 
184. Partnership.]— Isaacs v. EVANS 

(1899), 16 T. L. R.113; 44 Sol. Jo. 157; on appeal 

(1900), 16 T. L. R. 480, C. A. 

|—See, generally, Contract, Vol. XIT., 

Part IV. 

185. Wills Act, 1837 (c. 26)—-Enforcement of 
trust.|—-Where a person knowing that a testator 
in making a disposition in his favour, intends it 
to be applied for purposes other than his own bene- 
fit, either expressly promises or by silence implies, 
that he will carry testator’s intention into effect 
& the property is left to him upon the faith of that 
promise or undertaking, it is in effect a case of 
trust, & in such a case the ct. will not allow the 
devisee to set up Stat. Frauds, or rather the Statute 
of Wills by which Stat. Frauds is now in this 
respect superseded (PAGE Woon, V.-C.).—WALL- 
GRAVE v, TEBBS (1855), 2 K. & J. 313; 25 L. J. Ch. 
241; 26L. 1. 0.8. 147; 20 J. P. 84; 2 Jur. N.S. 
83; 4W. RR. 194; 69 EB. R. 800. 

Annotations :—Apld. Tee v. Ferris (1856), 2 K. & J. 357. 
Consd. Proby v. Landor (1860), 28 Beav. 504. Ap 
Jones v. Ba ey (1868), 3 Ch. App. 362. Consd. Rowbotham 
vw. Dunnett (1878) Ch. D. 430; Re ies Boyes v. 
Carritt (1884), 26 Ch. D. 531. Apld. dock, 
Lewellyn v. Washington, [1902]2 Ch. 220. Refd. Juniper 
v. Batohellor (1868), 19 L. T. 200. 

186. -]—Testatrix devised the residue 
of her real estate, not applicable under her will 
to the purpose of mortmain, to A., & B., his son, 
as joint tenants. A bill was filed impeaching the 
devise to A. & B. on the ground that testatrix had 
made the devise to them on a secret trust for 
charitable purposes :—Held: the onus lay upon 














in her name of land, & to become the owners 
disposal of | thereof in equal shares, it being also 
agreed that 8S. should convey his 


three-fourths to deft., who ould, 
when required, convey to pitf. & M. 


‘ tf., 
deft., & M. gave to 8. their joint notes 
money, & S. canveyed 
terest in the land. Deft. 
subsequently objected to giv the 
deed, & then each party arra with 
the agent of S. a settlement of his share 
of the balance due, whereupon deft. 
gp verbally promised to give pitt. 
deed of one-third of the lot, but 


upon 


in per- 
ent.—-O’DEA vw. 


a lot 


256 


Sect. 8.—Equity does not allow a statute to be made 
a Rare nas of fraud. Sects. 9,10 & 11: Sub- 
sect 


pltis. to show that a trust for charity was com- 
municated to, & expressly or tacitly accepted by 
the devisees, & pitfs. had failed upon the evidence 
to make out this case. 

The devisee, by his conduct, has induced testator 
to leave him the property, &, no one can doubt 
that if the devisee had stated that he would not 
carry into effect the intentions of testator, the 
disposition in his favour would not have been 
found in the will. But in this the ct. does not 
violate the spirit of the statutes ; but for the same 
end, namely prevention of fraud, it engrafts the 
trusts on the devise by admitting evidence which 
the statute would in terms exclude, in order to 
prevent a devisee from applying property to a 
purpose toreign to that for which he undertook 
to hold it (LorD Carrns, C.).—JONES v. BADLEY 
et om App. 362; 19 L. T. 106; 16 W. R. 

1 ; 
Annotations :—Consd. Rowbotham an Dunnett (1878), 8 
Ch. D. 430; He Maddock, Llewelyn n, [1902] 
. 220. Refd. Juniper v. Batchellor (186 86 ) 19 4 As 
200; Re Stead, Witham v. Androw, (190 


Menta. Re Crawshay, Crawshay v. ewan ‘1880), a 
D. 615; Freeman v. Laing, [1899] 2 Ch. 355 


487. Registration of Irish leases — Neglect to 
register lease—Relief to ejected lessee.|—By an 
Irish Act all deeds executed after Mar. 25, 1708, 
& not registered, were declared void. A lease 
of lands was neglected to be registered, which the 
lessor taking advantage of, granted a new lease 
to another person, who brought an ejectment & 
recovered :—Held; the original lessee was relievable 
in equity ; for the statute, being made to prevent 
frauds, should never be used asa means to cover it. 
—-ForBES (LORD) v. DENISTON (1722), 4 Bro. Parl. 
Cas. 189; 2 Eq. Cas. Abr. 482; 2 E. R. 129, H. L. 


Anactabions :—Consd. Le Neve ». Lo Neve ai tae): 3 Atk. 
646. Refd. Hine v. Dodd (1741), 2 Atk. 275 


Secret charitable trusts.|—See CHARITIES, Vol. 
VIII., p. 289, Nos. 659-685. 
Secret trusts.) See Trusts & TRUSTEES. 





UITY IMPUTES AN INTENTION TO 
IL AN OBLIGATION. 


er of maxim.]—See Parts XI., XII., 
posi. 


SECT. 9.— 


no deed was ever given :—Held: the different state 
ons created a resulting trust 

fn favour of pltf. The Statute of 
Frauds did not extend to such trust 
&, in any event, deft. having admit itted 
the ment, a ct. of equity would not 
him to use e Statute of 
aude as an instrument for accom- 


@ fraud.—SUTHERLAND vv. 
arated (1898), 40 N. 8. R. 223.—OAN. 


ment, whi 


will constru 





of circumstances 

interfere with the exercise of ite ji Pris 
pape des 9 nae it can be usefully exer- 
where money has been 

ereudea ct Le pet the faith of an agree- 
ch otherwise the ct. might 

not have enforced, it will not entertain 
objections to the form of a contract ie 
when it can execute it. & in doing so 
e the agreemcnt liberally.— 
tan oe wv. MCLEAN (1863), 10 "Gr. 


EQUITY. 


SEcT. ores ee LOOKS TO THE INTENT 
THAN THE FORM. 


188. Application of rule—Multiplicity of suits 
avoided.|—A ct. of equity, seeing that all the 
parties really interested are before it, will not, 
especially after an inquiry & report, dismiss the 
bill for matter of form, & thus create a necessity 
for a multiplicity of needless suits.—BURROWES 
v. GoRE (1858), 6 H. L. Cas. 907; 32 L. T. O. 8. 


21; 4 Jur. N. S. 12453; 6 W. R. 699; 10 EH. R. 

1561, H. L. 

Annotations :—Mentd. Mutlow v. Bigg (1874), 1 . R. 18 Ea. 
Plumptre’s ena lage timt., Ye Horhinl v. 


Plumptre, Aneto 1 Ch. Re Turner, rere ea 
Groomb riigo, f ei], z ch. 422; Re Jordison, 
Jondison. | 19 


189. Romedy not hindered by forms of court.]— 
Where there is right of equity, forms of the ct. 
& orders shall not hinder (yer CuR.).—SHUTER . 
GILLIARD (1678), 2 Cas. in Ch. 250; 22 E. R. 930. 

190. Construction of deed.) — (1) If a reason- 
able construction can be put, which will prevent 
these consequences from happening, it is what a 
ct. of equity would incline to do, as the parties 
to the deed themselves would have guarded against 
them (LORD HARDWICKE, C.). 

(2) The rule of this ct. is, that land to be turned 
into money is considered as money. But it has 
been truly said, that there are cases, where persons 
may insist in this ct. upon the land itself; that is, 
where the parties all agree that it shall not be 
turned into money; but if any of them oppose 
it, the ct. will direct it to be sold (LoRD HUaRrp- 
WICKE, C.).—SEAMER v. BINGHAM (1743), 3 Atk 
54 3 26 1. R. 834. 

Annotation : :—As to (1) Refd. Exel v. Wallace (1751), 2 Ves. 


Sen 
ye further, Vol. XVII, 
pp- seq 


DEEDS, 


Sect. 11.—EQUITY FAVOURS A PURCHASER 
FOR VALUE WITHOUT NOTICE. 


SUB-SECT. 1.—IN GENERAL. 


Who is dead eae a Part VI., Sect. 1, sub- 
sect. 1, B., pos 

191. Meaning of maxim & plea.|—Bill by tenant 
in tail in possession under a marriage settlement 
for discovery & delivery of title deeds. Plea, 
mtge. by the tenant for life, alleging himself to be 
seised in fee, & in possession of the premises & 


1. -)— P. granted to L., T., 
& 8. respectively, one annuity, for the 
life of P., to bec upon the lands 
7 the deed mentioned, to hold to L., 

» & &., for the nufe of P. 
aleration money was advanced in 
equal shares by L., T., S.: 

deed disclosed. an ’ intention that 

Pa Wa a 8., should take the annuity 
tenants in common, & not as joint 
tenants, & a ct. of equity would carry 
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PART II. SECT. 10. 139.—C. eign Ca i), Bs to he 
ication pee v MING , 
gaaile 65 5 wean doccmenta Siva t h. -] — Equity in cones 8 Ir. Jur. $1.—I 
contemporaneously & in one trans- {00 effect of @ contract, never departa = sy _ a an indenture cer- 
action that if one of A eae Paap Ober instrument to be the intention of the tain lands were conveyed to trustees 
& thereby gives a right to a time ed some oa hold in _ for persons named as 
tenan mmon. There were no 


payment which the others do not 
will give 
time which is given id 


unless 
eins of law. PENTLAND v. STOKES 
he whole that (1812) ¢ Ball & B. 6 


ts 
words of limitation of the a ae 


Boeri estates of the persons named :—Held : 


the one document only.—MURPHY eg bo exercises a power the ct. was at libert toibdk at the 

MARTIN (1864), 1 W. W. & A’B. 26.— = to & : hen be the ordinary intention of the set: or, as evidenced 

AUS. sense. of in marriage by the whole deed, & there 8 
, =————J— The ot., in acepting articles, so as to give effect to the real sufficient indication of intention, 

f intention ; ni but its interference has persons named were entitled to eqult- 


ecte so 
itn “tthe, paren, ell ot allow 
rules & principles applicable a 


fmrptloation gee , eeulting tro by @ necessary 


in fee-simple.—Re Hous 
ms tho contex’ TON, RopGsrRs v. Hovaron, [1909] 1 
. Scurry iI. It. 319.—IR. 


Part IT.—EHquitaBLe Maxms. 


deeds as apparent owner, allowed, upon the rule, 

that a ct. o si gives no assistance against a 

purchase r for valuable consideration without 

notice. 

Averments necessary to a plea for valuable 
consideration without notice are, that the vendor 
or mortgagor was the owner or pieces owner, 
& that he was in possession, not that the purchaser 
was put in possession. 

Is it not worth consideration whether the very 
pepe of this plea is not this: ‘‘ I have honestly 

bond fide pal for this in order to make myself 
the owner of it, & you shall have no information 
from me as to the perfection or imperfection of 
my title, until you deliver me from the peril in 
which you state I have placed myself in the article 

of fir aa ala * (LorpD ELDON, C.).— 

Varen v. LEE (18038), 9 Ves. 24; 32 H.R. 509, 

Annotations :—Consd. Jackson v. Rowe (1826), 4 L. J. 0. 8. 
Ch. 118; Frazer v. Jones (1848), 17 L. J. Ch. 353; Finch 
v. Shaw, Colyer v. Finch eee) 19 Beav. 500; Carter v. 
Carter (1857), 3 K. & J. 617; Phillips v. Phillips (1862), 
4DeG. F. & J. 208. Refd. Jones v. Smith (1841), 1 Hare, 

: G. v. Wilkins (1853), 17 Boav. 285; Ogilvie v. 
Jeaffreson (1860), 2 Giff. 353; Stackhouse v. Jersey 
. Ch. 421; Heath v. Crealock (1873), L. R. 

15; Manners v. Mew (1885), 28 Ch. D. 725; 

Emmerson v. Ind, Coope (1886), 33 Ch. D. 323; Taylor 

v. Russell, [1891] 1 Ch. 8; Hunt v. Luck (1902), 86 L. T. 

68. Mentd. Re Reay (1847), 8 L. T. O. 8. 4763 Newton 

v. Newton (1868), 4 Ch. App. 143; Thorpe v. Holdsworth 

(1868), L. 7 Hq. 139; a, Coope v. Emmerson (1887), 

12 App. Cas. 300. 

192. Scope of plea as defence — Protection by 
court of equity.|—VAVASOR (OR WASERER) v. Row 
(1591), Toth. 157; 21 HE. R. 153. 

1938. ——. a apa (1704), Freem. Ch. 
275; 22 E. R. 1206. 

194. ——.]—Deft., stating by answer a 
purchase for valuable consideration without notice 
shall not be compelled to answer farther. This ct. 
will not take the least step against a purchaser for 
valuable consideration without notice, not even 
to perpetuate testimony against him. 

t is impossible that could be the determination 
of Lord Nottingham : that if plté. has a legal title, 
deft. cannot protect himself as a purchaser for 
valuable consideration; but he may if plté. 
has an equitable title. ‘The very reverse was often 
stated by him: it was laid down by him that, 
against a purchaser for valuable consideration 
this ct. had no jurisdiction (LORD LOUGHBOROUGH, 
C.).— JERRARD v. SAUNDERS (1794), 2 Ves. 4543 
80 E. R. 721, L. C.; previous proceedings (1793), 
4 Bro. C. OC, 322, L. C. 

Annotations :-—Consd. A.-G. v. London Corpn. (1850), 2 
H. & Tw. 1. Refd. A.-G. v. Wilkins {i863), 17 Beav. 85; 
Gomm »v. Parrott (1857), 3 O. B. N. 8. 47. Mentd. Baker 

~. Mellish (1805), 11 Ves. 68. 


195. ——.}|—A ct. of equity does not 
restrict the protection it will afford a purchaser 
for valuable consideration without notice, to a 
case in which he has got the legal estate.—CoLymER 
v. FINCH (1856), 5 H. L. Cas. 905; 26 L. J. Ch. 
65; 28 L. T. O. 8. 27; 3 Jur. N. S. 25; 10 EB. R. 
1159, H. L.; affg. S. C. sub nom. FIncu v. SHaw, 
CoLYER v. FincH (1854), 19 Beav. 500. 

v. Gumm, MoLellan v. G 


- 1865), 13 L T 187 Hoo nie Walters, ‘Walters, 
eo me : UNC VU. Vv. rs, 
$865), Hunter (1870), L. R. 11 Eq. ia OP Heath 











(1860) 2 Giff. 292; Phillips v. Phillips (1862), 
. & J. 208; Thorpe &. oldsworth : 
139; Wilkinson ¥. e (1868), 37 L. J. Oh. 467; R. 
Shropshire Union Rys. & Gees Co. (1873), L. R. 8 Q. 

420; Manners ». Mew (1885), 29 Ch. D. 725; Taylor v. 
Russell, [1891] 1 Ch. 8. Mentd. Carter v. Carter (1857), 
J.617; Hunt v. Elmes (1860), 3 L. T. 796; Dixon 


3K.& 
samara 820) BG Ape aie, CORRES ay 
e 6 s e H ea v. f J 
B.D. Bs awthorne, G: v. Massey EEE 


Re . 
Rebbeck (1894), Jp . 596; Re Venn & Furze’s 
Contract, 1 894] 2 Ch. 101 ; Re Henson, Chester v. Henson, 

[1908] 2 Ch. 356. 

196. .|}—(1) There is no such general 
rule as that a ct. of equity will never assist a pltf. 
against a deft. who is a purchaser without notice ; 
& an incumbrancer for value of an equitable 
interest may successfully file a bill against a sub- 
sequent incumbrancer for value to have the priority 
declared & enforced. 

(2) Every conveyance of an equitable interest 
is an innocent conveyance, that is to say, the grant 
of a person entitled merely in eauily passes only 
that which he is justly entitled to & no more. 
If, therefore, a person seised of an equitable estate 
(the legal estate being outstanding), makes an 
assurance by way of mtge., or pers an annuity, 
& afterwards conveys the whole estate to a pur- 
chaser, he can grant to the purchaser that which 
he has, viz., the estate subject to the mtge. or 
annuity, & no more. The subsequent grantec 
takes only that which is left in the grantor. Hence 
grantees & incumbrancers claiming in equity 
take & are ranked according to the dates of their 
securities; & the maxim applies Qui prior est 
tempore potior est jure (LORD WESTBURY, C.). 

(3) At the heating an affidavit of M. P. & another 
person was produced denying the fact of notice 
of the annuity at the time of the grant & at the 
time of the creation of the marriage ‘settlement, 
& the contention at the bar was that the defence 
of purchase for valuable consideration without 
notice was available for defts. under these cir- 
cumstances & ought to be allowed as a bar to the 
claim by the ct. The Vice-Chancellor in his 
judgment refused to admit the defence of purchase 
for valuable consideration without notice, & 1 
entirely agree with him in the conclusion that such 
a defence requires to be pleaded by the answer, 
more especially where an answer has been put in 
(LORD WESTBURY, C.). 

(4) There appear to be three cases in which 
the use of this defence [purchase for valuable 
consideration] is most fami — 

. where an application is made to an 
auxiliary jurisdiction of the ct. by the possessor 
of a legal title, as by an heir-at-law or by a tenant 
for life for the delivery of title deeds & deft. pleads 
that he is a bond fide purchaser for valuable con- 
sideration without notice. In such a case the 
defence is good, & the reason given is, that as 

a purchaser for valuable consideration. 

thout notice the ct. gives no assistance—that 
is, no assistance to the legal title. But this rule 
does not apply where the ct. exercises a legal 
jurisdiction concurrently with cts. of law... . 
(5) The second class of cases is the ordinary one of 











v. Hun 
v. Crealock (1873), L. R. 18 Bq. 215. Retd. Perry Herrick | Several purchasers or incumbrancers each c 
v. Attwood (1864), 2 De Ae & ie 21; Hipkins v. Amery | in equity, & one who is later & last in time succeeds 
ECT : 192 it ———.}—-The qualifica- | on which cts. of equity in England 
ae pales = te aus ae as to th ons, of, the, iia aronaeers fo: tertere a nsidera 
, f ° e of a Yr or @ CO: 
tection by ri of epusty kSembie: | purchaser for ue without notice | without notice, when clothed with tne 
the defence of p for value | should not be rejected. VaRDEN SETH | 1 title, has no applica in the 
without notice is available, although | S4M_v. LuoxraTsy Roysex LAauan | cts. of British India.—DURGA PRASAD 
oon is an equitab (1868), Marsh. 461; 9 Moo. Ind. App. | v. SHameHU NaTH (1885), I. L. R. 
one —~DAVIBON v. WELIA (1868), 03.——IND. ; 8 All. 86.—IND. 
16 Gr, &9.— CAN, 192 il. ——- ——-,}—The principle 
J-—VOL. XX. g 
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Sect. 11.—Equity favours a purchaser for value 
without notice: Sub-sect. 1.) 


in obtaining an outstanding legal estate not held 
upon existing trusts or a judgment, or any other 
legal advantage the possession of which may be 
. rotection to himself or an embarrassment to 
i claimants. He will not be deprived of this 
antage by a ct. of equity. To a bill filed 
poe him for this purpose by a prior purchaser 
or incumbrancer, deft. may maintain the plea 
of purchase for valuable consideration without 
notice; for the principle is, that a ct. of equity 
will not disarm a purchaser—that is, will not take 
from him the shield of any legal advantage. This 
is the common doctrine of the tabula in naufragio. 
(6) Thirdly, where there are circumstances that 
give rise to an equity as distinguished from an 
equitable estate,—as for example, an equity to set 
aside a deed for fraud, or to correct it for mistake,— 
& the purchaser under the instrument maintains 
the plea of purchase for valuable consideration 
without notice, the ct. will not interfere (LorpD 
WESTBURY, C.).—PHILLIPS v. PHILLIPS (1862), 
4DeG.F.&J. 208; 31L.J.Ch. 321; 5L. T. 655 ; 
8 Jur. N. S, 145; 10 W. R. 236 ; 45 B. R. 1164, 


1) Refd. Ind, Coope ». Emm 
fo | to @) Consd. Cave v. ‘Cave 


Annotations :—A 
Petrie 12 “a Cas. 300. da 
1880), 15 D. 6 v. Shacklock 


Refd. rpham 
T, 569. Ae io (3) Refd..: Stratton v. Murphy 
1881) 15 W. R. a1ee : Clowes v. Stafford 
Co. 872), 8 Ch. rE eas 125. As to (4 
well v. hole teon (i883), 21 Ch. 685; Manners v. 
itsw (1885), i 
iy 3 323. As to (5) arpham 
haawloae (1881), 45 L. T. 569. As to (6) Consd. Cloutte 
e Storey, [1911] 1 Ch. 18. Hentai pant Gave (1880), 
: mm ubber 
Bushs Case (1874), 22 ray, Ms 5. si 


197. Effect of "Taare Act, 18738 
(c. 66) be NDs CooPpE & Co. v. Emmerson, No. 
479, post. 

198. How pleaded — Sufficiency of denial of 
notice.|-MORE v. MayHow (1663), 1 Cas. in Ch. 
34; em. Ch. 175; 22 E. R. 680, L. ©. 

199. cei a plea of a purchase it is 
a sufficient denial of notice to say, that at the 
time of the purchase he had no notice, without 
Saying, or at any time before.—JoNnEsS v. THOMAS 
(1733), 3 P. Wms. 243; 24 E. R. 1046, L. C. 

200. —— Title of vendor.J—A plea of purchase 
for a valuable consideration must allege seisin & 
possession in the vendor.—TREVANIAN v. MossE 
vite 1 Vern. 246; 1 Eq. Cas. Abr. 38; 23 EB. R. 











por —— ——.|—WALLWYN v. LEE, No. 191, 
202. ——.|——In the pleading of a pur- 
chase or mtge. the seller must plead that the 
seller or mtgor. was or pretended to be seised in 
—HeaD v. EGERTON (1784), 3 P. Wma. 280; 


fee 
24 KF. R. 1065, LO. 
‘Annotations :—Consd. Hea Crealock (1873) L. R. a Ae 
Eq. 315; Manners ». Men (i886), 29 2Ch. D. fab. 2 
Evans ¥ 1801 » 6 Vea. 
Price 1832), 3B. & Ad. 1 : Mou 0 ‘ben (isan) 5 1 Hare 
v, fA eee a ae i; iy 1805 


Huater 2 te: 
(1870), L. R. il aq. 29 





(1750 i Won a 1 Be 4. bee eneineton (isis) es sy 
ah ; Layard 0. Maud igery $6 L. J. Oh. 669, : 
208. —_—— .J—On a plea of a a for 





a valuable consideration without notice of pltf.’s 
title, it is sufficient to aver, that the person who 
eee was seised or pretended to be seised, 
when he executed the purchase » but where 
purchaser sets up a find & non-claim as a bar, he 
a+ tho neller was actually seised.— 


shire Potteries 
(4) Refd. 


Gatiencn v. Ind, acre 


EQUuUITY. 


Story v. WINDsoR (LORD) (1748), 2 Atk. 630 ; 
26 E. R. 776, L. OC. 


Jackson v. Rowe (1830), 9 L. J. 0. S. 
Ch. 32. M rye Lever (1704), 2 Ves. 450; Jefferys 
v. gocith i PR ed . & W. 298 PPoe Ry. 
Bripp v. dgwater as Taunton Canal (1853), 11 Haw. 
204. Whether special pee necessary. |— 





BRANDLYN v. ORD, No. 240, post. 
205. ——.]—PHILLIPS v. PHILLIPS, No. 


2 .|—Pltf., by his bill, stated to 
the following effect: an estate being limited to 
the pltf.’s father for life, remainder to his first & 
other sons successively in tail, the father in 1797 
intermarried with a woman ‘who had been his 
mistress, & had just borne him a son; that after 
the marriage the parents agreed to pass off the 
son as legitimate, and he was always recognised 
as such; pltf., who was born ten bigelade after- 
wards, was the eldest—but was brought up in the 
belief that he was the second—legitimate son ; 
when the illegitimate son came of age he was 
informed by the father that he was illegitimate, & 
with that knowledge joined the father in sufferin 
a recovery to bar the entail ; on the marriage o 
the illegitimate son in 1823, he & the father made 
an ante-nuptial settlement of the estates, which 
was negotiated by the wife’s father, as her agent, 
& on her behalf with full knowledge that the 
husband was illegitimate ; ; the father died in 1882, 
upon which the illegitimate son cntered into 
possession, & remained so till his death in 1842, 
ever since which time his eldest son had been in 
possession; pltf. had never until 1866 believed 
or suspected, or had any reason to believe or 
suspect, that his elder brother was illegitimate; & 
the bill prayed for a declaration that pltf. was 
entitled to the estates & that defts., who claimed 
under the settlement of 1823, might be ordered 
to give up possession to him. Defts. demurred :— 
Held: (1) act. of equity had jurisdiction ; ; (2) time 
did not begin to run against eae s right to sue in 
equity until the time when he might first, with 
reasonable diligence, have discovered the fraud ; ; 
(3) a purchaser for value who, though not having 
any personal notice of the fraud, contracts through 
an agent who knows of the fraud, cannot protect 
himself under the saving Stat. Limitations, s. 26, 
as a ‘“‘ bond fide purchaser for value who at the 
time of the purchase did not know & had no 
reason to believe that any such fraud had been 
committed,” & therefore the persons claiming 
under the settlement of 1823 could not sustain 
this defence; (4) Qu.: whether a defence of 

urchase for value under above sect. can be raised 

y demurrer, & whether it must not be by plea 
or answer supported by deft.’s oath.—VANE v. 
VANE (1873), 8 Ch. App. 383; 42 L. J. Ch. 200; 
pide T. 320; bhai R. 252, I 








UL. IT. 


—A ay) McCallum r. 
“"MeCatiam, (901) Ch. ao ae to (2)” & (3) Consd. 
Willis ». Howe, [1893 Oh. enerally, Mentd. 


Lawrance v. Norreys (1 88), 39 Ch. D. 213, 

207. ae (1) An assignee of land 
from a purchaser for value without notice is not 
affected by an agreement which does not run with 
the land, iach he have notice himeelf. 

(2) The defence of a perigee for value without 
notice must be spec MO cae —-A.-G. v. 
BIPHOSPHATHD GUANO Co. ane 9), 11 a" tt 827 ; 
49L. J. Oh. 68; 40 L. sirig BO Ratt 1,0. A. 








A ease th de to (1 Conad. W. = Epooser {1921} 
aK.B yao” (180 et 
da to 85) iy Re Nisbet & Potts’ Scaleaat: [1905] 1 Ob. 


208. ——- ——— Defence inferred from plead- 
ings.|—C., trustee with plitf. of a will, & also 


Part II].—EquitaBLE Maxis. 


trustee with deft. of a settlement, having mis- | 
appropriated a portion of the settlement fund, | 


rd gan an equal portion of the will fund in 
the purchase of stock, which he transferred into 
the names of himself & deft. Plitf. & deft. were 
both innocent of C.’s fraud, & deft. & the cestuis 
que trust under the settlement had no notice that 
the stock was purchased with part of the will fund. 
O. died insolvent. In an action by pltf. to compel 
deft. to transfer the stock to him :—Held: deft. 
having by accepting the transfer of the stock given 
up his right to sue C. for his debt to the trust, 
was entitled to be treated as a purchaser for value 
without notice, & consequently to retain the 
stock as part of the settlement fund. 

When deft. took the transfer of this stock into 
the name of himself & of C., he, by accepting the 
transfer, lost & put an end to the right of action 
which he had as against OC. in order to make him 
bring back this fund & invest it for the purposes 

f the settlement. Therefore he gave up, by 
accepting this stock, a valuable right. He gave 
valuable consideration just as much as if he had 
actually parted with money; for. he gave up, 
lost, parted with the right to sue C. which, up to 
the time when this stock was transferred, he nad 
(Cotton, L.J.). 

Deft. has got a legal right to this property & 
why on earth is it to be taken away from him ? 
It can only be taken away from him on the ground 
of some breach of trust which affects it. No doubt 
if he had notice, then his legal title would be 
invalidated. If he was a volunteer, he could not 
stand in a better position than the person who 
conveyed to him; but if he is not a volunteer, 
upon what principle can you take away his 
py. ? (BOWEN, L.J.). 

The defence of the purchase for value without 
notice need not be pleaded in express terms if 
the nature of the defence is fairly to be inferred 
from the pleadings & admitted facts.—TAYLOR v. 
BLAKELOCK (1886), 32 Ch. D. 560; 56 L. J. Ch. 
390; 55 L. T. 8, C. A. 

Refd. Taylor v. London & Co 
y. & County (1901) 8 


Annotations :— 
Co., London & County B Co. v. Nixon, [1901 
re 231. Mentd. Cloutte v. Storey (1910), 79 L. J. 





Consideration./——See Part VI., Sect. 1, 
sub-sect. 1, ©., post. 
See, generally, PLEADING. 


209. Against whom plea available — Whether 
legal or equitable owner.|—BURLACE v. COOKE 
(1677), Freem. Ch. 24; 2 Eq. Cas. Abr. 681; 22 
BK. R. 1035. 

Annotation :—Refd. Jerrard v. Saunders (1794), 2 Ves. 


(168]), 
q. Cas. Abr. 70; 22 E. R. 10738. 
psd. Jerrard v. Sa ; ; 

Hetd. A.-G. v. Wilkins (1868), 17 Beay. 28%. — °° 
211. Claim for dower.] — WILLIAMS 
v ao (1791), 3 Bro. C. C. 264; 29 EF. R. 526, 


Annotations :—Folld. Collins v. Archer (1830), 1 Russ. & M. 
284. . Gomm v. Parrott (1857), 3 0. B.N. S. 47; 
Manners v. Mew (1885), 29 Ch. D. 725. Refd. A.-G. v. 
Wilkins (1853), 17 Beav. >_ Finch v. Shaw, rich 
Gene Geer 00 jane Eas ae 
te ies eg A ; » Coope v, Emmerson 7), 
212. ——- ———.] — JERRARD v. SAUNDERS, No. 

194, ante. 

213. ——— ———.] Purchase for valuable con- 
sideration without notice is not available as a 
defence against a plitf. who relies upon a legal title. 

A. rector, in 1811, demised his rectory to A. for 
a term of yous to secure the due payment of an 
annuity 3 1814, he, for valuable consideration, 


Freem. Ch. 84; 2 
Annotations :—Co 


A saan enamel 





4 
$58. 
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demised the tithes of certain lands within the 
rectory to the occupier B., who, at the time, had 
no notice of the prior chats. The annuity fell into 
arrear in 1816; & in 1817, the rector took the 
benefit of the insolvent act. B., remained in the 
occupation of lands, & retained the tithes, claiming 
to be entitled to them under the deed of 1814, & 
no step was en to enforce payment till 1827, 
when A. filed against him a bill for an account, in 
answer to which, B. insisted that he was a pur- 
chaser for valuable consideration without notice : 
—Held: that defence was of no avail against the 
legal title of pltf.; & deft. ought to account for 
the tithes for the six years before the filing of the 
bill.—CoLLIns v. ARCHER (1830), 1 Russ. & M. 
284; 39 EB. R. 109. 

Annotations :-—Consd. A.-G. v. Wilkins (1853), 17 Beav. 285. 
Refd. Finch v. Shaw, Colyer v. Finch A854) 19 Beav. 500; 
Gomm v. Parrott (1857), 3-C..B, N. 8. 473 Phillips ». 
Phillips (1862), 4 Do G. F. & J. 208; Heath v. Croalock 
(1874), 31 L. T. 650; Manners v. Mew (1885), 29 Ch. D. 
725; Ind, Coope v. Emmerson (1887), 12 App. Cas. 300. 
Mentd. A.-G. v. Durham (1882), 46 L. T. 16. 

214. -|— The defence of bcing a 
purchaser for valuable consideration without 
notice is available in equity against a legal as well 
as against an equitable title & also as against a 
charity.—A.-G. v. WILKINS (1853), 17 Beav. 285 ; 
1 Eq. Rep. 514; 22 L. J. Ch. 830; 2117. T. 0.8. 
260; 17 Jur. 885; 1W.R. 472; 51 BE. R. 1043. 


Annotations :—Expld. Finch v. Shaw, Colyer v. Finch (1854), 
19 Beav. 500. Apprvd. Phillips v. Phillips (1862), 4 Do 
G. He i J. 208. efd. Gomm v. Parrott (1857), 3 Cc. B. 








215. —— ———.] — PHILLIPS v. PHILiIPs, No. 
196, ante. 

216. .|—The defence of purchase for 
valuable consideration without notice, is available 
when the subject-matter purchased is an equitable 
estate.—ERNEST v. VIVIAN (1863), 33 L. J. Ch. 
518; 9 L. T. 785; 12 W. R. 295. 

Annalee :—Mentd. Jegon v. Vivian (1871), 6 Ch. App. 


See, now, Judicature Act, 1873 (c. 68). 

217. Whether total consideration must be paid 
—Before notice of plaintiff’s claim.|—-Where a 
man purchases an estate, pays part, & gives 
bond to pay the residue of the money; notice 
of an equitable incumbrance before payment of 
the money, though after the bond, is sufficient.— 
TOURVILLE v. NatsH (1734), 3 P. Wms. 307; 
24 E. R. 1077, L. C. 

Annotation :—. . Dearle v. Hall (1828), 3 Russ. 1, 48. 

218. ——.|—To a bill for possession, a 
purchase for a valuable consideration is pleaded, 
& that the money is bond fide secured to be paid, 
being only secured, may never be paid, & the plea 
therefore overruled. 

Deft. has not paid the money yet, & therefore 
as he has notice now of pltf.’s title, the mone 
he has only secured to be paid, may never be paid, 
& consequently the re must be overruled (LORD 
HARDWICKE, C.).—HARDINGHAM wv. NICHOLLS 
(1745), 8 Atk. 8304; 26 E. R. 977, L. C. 

219. Whether purchaser must have possession.) 
—Bill by tenant for life in possession for discovery 
& delivery of the title-deeds: plea, a mtge. in fee 
by a former tenant for life arene himself to be 
seised in fee, without notice, ordered to stand for 
an answer with li 


berty to except. 
The plea of purchaser for valuable consideration 
without notice is a shield to the possession, & it 
is very difficult to imagine a case in which it can 
be used for any other p se than to defend the 
actual possession (LORD LOUGHBOROUGH, C.).— 
STRODE v. BLACKBURNE (1796), 3 Ves. 222; 30 


9 6 ° CO. 
Be mae Ogilvie v. Jeaffreson (1860), 2 Giff, 


8 2 
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Sect. 11.—Equity favours a purchaser for value 
without notice: Sub-sects. 1 & 2.] 


ae ——.]—WALLWYN v. Len, No. 191, ante. 
—— Conveyancing Act, 1881 (c. 41). 


8. 2 (8) —Huont v. Luck, No. 744, post. 
otection afforded by plea— Against dis- 
closure of subsequent title.|—HiaGon v. SYDDAL 


(1669), 1 Oas. in Ch. 149; 22 E. R. 7387. 
a vesbal :—Consd. Brace v. Marlborough (1728), 2P, Wms 


228. ——— Purchaser from bankrupt.] — WaG- 
ger v. READ (1683), 2 Cas. in Ch. 156; 22 E. R. 


Annotation :—Mentd. Fisher v. Touchett (1758), 1 Eden 


224. Purchaser getting in satisfied term.| 
—OXWICK v. BROCKETT (1698), 1 Eq. Cas. Abr. 
355; 21 E. R. 1098, L. C 





Annotation : +—Consd. Willoughby v. Willoughby (1756), 1 
225. Against production of title deeds.|—- 





BASSETT v. NOSWORTHY (1673), Cas. temp. Finch, 
102; 23 BE. R. 55. 








‘Annotations :—Consd Dadley & Ward »v. Dudley (1705), 
Prec. Cn. 241. Expld. nee v. Sadlier (1776), Am 
#3. Conad. Jerra: unders (1794), 2 Ves. rire 

ore », Middleton dain) 2 Madd. Phillips v 

.) 1862), 4 oo F. & J. 208; Stritony. Murphy 

(aor). hilipe {i 8¢ Manners v. Mew Gees) ), i ace D. 

. SRA ae Coope (1886), 3 

226. .|—STEPHENS v. Giune ain 5), 

2 Vern. 701; 1 Hq. Cas. Abr. 222; 23 EH. R. 
1055, L. O. 

|—See, further, DISCOVERY, Vol. 

XVIII., pp. 99, 100, Nos. 503-523. 

227. —— Against delivery up of title deeds.|— 


In 1856 H. & C., who were trustees of a settlement, 
lent £7,700 on mtge. of freehold lands belonging 
to S. the mtge. being for three years certain. O. 
was a solr., & acted in the matter both for the 
trustees & for S., & took possession of the title 
deeds on behalf of the trustees, & paid the interest 
as it became due to the cestui que trust. In 
1859, before the three years had expired, 8. sold 
part of the property in mortgage to three pur- 
chasers. The mtge. was not disclosed & S. 
purp urported to convey the legal estate to the respec- 
ive purchasers in consideration in the whole of 
£3,080, OC. again acting as solr. to S. Such title 
deeds as related only to the parts sold were handed 
to the respective purchasers. Between S. & O. 
there was a running account, & S. paid to C. the 
£3,080, C. giving to S. a receipt signed by him on 
behalf of himself & his co-trustee, H., who he 
alleged was abroad. H. was in England, but 
knew nothing of these transactions. In 1870 
8. contracted to sell another part of the property 
in mortgage to P. for £1,500. He declined on this 
occasion to conceal the mtge., & pressed O. to obtain 
for him a reconve eres of the parte already sold. 
C. then informed S. that he had appropriated the 
£3,080, & lost it. He then represented to H. 
that S. had sold different gr of the property 
to purchasers for £3,080 £1,500, & Creed 
from H. a conveyance to P. of the pee 
to be sold to him, & a reconveyance to S. ‘of th the 
parte sold for £3,080, in order that 8S. might 
convey to the purchasers. The conveyance to 
P. was then completed sgh ed knowledge of S., 
& the acre hit kenaaee was to - was 
to have whole of th the money to a joint 
account, but he failed to do so, & absconded taking 
the mortgage deed with him. Before S. had con- 
sar Pee rae ec to the purchasers H. filed 
his b » & & all the purchasers :-— 
Held: maf rg urchasers were purchasers only 
.of an equity of redemption, & they could nb 
avail themselves of the legal estate, the recon- , 


Equity. 


veyance of which had been Arce rocured by fraud; 
(2) H. was entitled to have the reconveyance to 
S. cancelled, & an account taken of what was due 
on the mortgage security, & also to a decree that 
the amount found aac. ‘should be paid by S.; 
(3) upon default of pee by S. & on the pur- 
chasers, except P., to pay such amount, 
H. was entitled to a pees fees except as to the 
parts sold to P., instead of a sale; (4) the pur- 
chasers could not be ordered to deliver up the 
title deeds in their possession, the rule being that 
from a purchaser for value without notice the ct. 
takes nothing away which he has honestly 
acquired. 

(5) If a purchaser on the completion of his 
purchase acquires a defective title, that defective 
title cannot afterwards be strengthened either by 
his own fraud or the fraud of any other person.— 
HEATH v. OREALOCK (1874), 10 Oh. A eee 22 3 o 
L. J. Ch. 157; 81 L. T. 650; 23 W. R. 95, I. O. 
& L. JJ. 

a ia teed Gar to (1) Consd. General Finance, Mortgage, 
iscount Co. v. i tberelor Permanent Benefit Bldg. Soc. 


ios 10 oe D. ieeay Re Horton, H 
erks, Horton Clark ( 51 a 1. 

dg. Soc. v. Smithson, 1898] ry Gh Poulto 
.. AB og C b's 


77), 2 P. 3. M3 "Co 
. D. 725. d. Waldy v. tet “(18 i875), 
Morin, "pilgrom vy. Pillere om (48811 81), 18 hed 
Ingham, Jones °°. pngham, er) 1 Ch. 352; 
Leadon & County Banking Co. yo ty 
Co. v. Nixon, [1901] 2 Oh. 231. 
Bro rown (1878), 47 L. J. Ch. 168. 
v ser 8 2), 30 W. R. 553; Low 
3 Ch. 8 Brigg v. Thornton, [1904] 1 
228. —— -}—An action Pe covueale 
was instituted on behalf of W. against a Britis 
vessel, & against H., deft. intervening. The 
statement of claim alleged (inter alia), that by 
bill of sale duly registered in 1867 deft., as sole 
owner of the vessel, transferred for valuable con- 
sideration a moiety ’of the same to one T., & that 
, by a subsequent bill of sale duly registered i in 
187 6, transferred the moiety of the vessel to pltf. 
for value. Deft., in his statement of defence, 
denied that he had at any time signed a bill of 
sale transferring any shares in the vessel to T., & 
alleged (inter alia) that if any such bill of sale 
had been istered, the same was made & regis- 
tered fraudulently. At the hearing of the action 
the registration & execution of the bills of sale 
were proved. The ct. thereupon directed that 
the question whether the fraud alleged could 
affect the ee of pltf. should be raised on 
demurrer. tf. thereupon demurred to so much 
of the statement of defence as alleged fraud :— 
Held: the demurrer must be sustained on the 
ground that, the legal ownership in the moiety 
of the vessel having passed to plitf. for valuable 
consideration by the execution & registration of a 
bill of sale without notice of fraud, pltf. had 


cists, 83 L. 


et {18 





thereby acquired a title to oS ge as against 
deft.—THe Horiock (1877), 2 D. 248; 47 
L.J.P.5; 861. T. 622; 8 EL a oh. 
a — ——-.]— JAMES v. ILES, [1880] W.N. 
280. —— Against equity to rectify deed — 


Equity distinguished from equitable estate.|— 
PHILiips v. PHILLips, No. 1986, ante. 

2381. —— mars ted B. a lease, in 
which, by yay me rental was stated to be £180 
instead of £2 B. sate, sai el it to a without 
notice of the Coitaka d off 
0., but the lease was reassigned to Bm dia : 
—Held: D.’s claim in respect of the ae, 
sums advanced by him without notice 
priority over A.’s equity to reform the lease. 





Part JJ.—E@uiraBLeE Maxis. 


As regards [O0.], I am coeeey of ues that they 
were purchasers for value without notice, to the 
extent of the amount which they advanced, & in 
A) uity [D.] stands in their place. Therefore pltf. 
soe must pay [D.] the aanoatit due on the mtge. 
erred to him, & if pltf. does not repay it, he 
ID. att must pile) a charge for this amount on the 
house as > eed pltf. & his interest therein 
(RoMILLY, M.R.).—GARRARD v, FRANKEL (1862), 
80 Beav. 4465 ; 3H L. J. Ch. 604; 26 J. P. 727; 


piel N.S. 985 ; 54 E.R. none 
Sica i. Haris (1872) ee is bo days Kae 
opine, 110001 1 Ob G16. : is 


282. .J—Purchase for value without 
notice is not an absolute defence to a suit to set 
aside on equitable grounds a mtge. of a fund in 
ct.; the ct. will determine the rights to the fund 

as between the parties, without waiting till it 
becnie: distributable, & according to such 
determination will declare a deed under which the 
purchaser claims as mtgee. to be void as against 
one of the parties thereto whose property was 
thereby mortgaged.—TABOR v. CUNNINGHAM 
(1875), 24 W. R. 158. 

288. Against equity to set aside deed. |— 
When a deed conferring a benefit on a father is 
executed by a child who is not emancipated from 
the father’s control], if the deed is subsequently 
impeached by the child, the onus is on the father 
to show that the child had independent advice 
& that he executed the deed with full knowledge 
of its contents & with the free intention of giving 
the father the benefits conferred by it. If this 
onus be not discharged the deed will be set aside. 
This onus extends to a volunteer claiming through 
the father, & to any person taking with notice 
of the circumstances which raise the equity, but 
not further.—BAINBRIGGE v. BROWNE (1881), 18 
Ch. D. 188; 50 L. J. Ch. 522; 44 L. T. 705; 29 
W. R. 782. 

Annotations :—Distd. me Witte v. aoe Brad ae L. re 

207. Refd. B - Willis, [1900] 2 C anon 

v. Brammall, wit 1 K. Ee » 233 5 Howes ¥. Bishop (1909), 

78 L. J. K. B. 796 n & Westminster Loan & 

Discount Co. v. Bilton gti 97 'T. L. R. 184. 

284. -]—In 1878 a widower, who was 
living with his four daughters, two of whom had 
recently attained 21 years of age & two were 
minors, was in embarrassed circumstances. He 
had mortgaged the life interest to which he was 
entitled under a certain will, &, his affairs having 
become more involved, bkpcy. proceedings were 
threatened. The eldest of the daughters, then 
about 22 years old, became acquainted with the 
circumstances, & in ‘order to save her father from 
being adjudicated a bkpt. she was induced to 
mortgage her reversionary interest under the 
same will for the purpose of raising some money 
to pay his debts. She had no independent legal 
advice in the transaction. The mtge. was pre- 

pared by her father’s solrs., one of the firm being 
ale one of the mtgees. tge. was prepared 

















The m 
upon the father’s instructions alone before the 
solrs. had any interview with the daughter. The 
same solrs. also acted for the mtgees. In 1881 
the daughter became of unsound mind, & had 
ever since remained in that condition. 
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Upon the direction of the master in lunacy 
an action was brought on behalf of the daughter 
against A., the survivor of the mtgees., & her 
father to set aaide the mtge. of her reversionary 
interest on the ground of undue influence. The 
father died after the commencement of the 
action :—Held: (1) the transaction was set in 
motion by the father & was ri out by his 
influence over his daughter; (2) A., the satgos: “s 
had notice of the true geet of affairs at the 
time of the mtge.; (3) A. could not therefore be 
regarded as a lender for value without notice, & 
the deed must be set aside.—DE WITTE v. ADDISON 
(1899), 80 L. T. 207; 43 Sol. Jo. 248, 0. A. 

.J—See, further, FRAUDULENT & VOIDABLE 
CONVEYANCES. 
When purchaser has legal title.|—See 
Part VI., post. 
See, now, Judicature Act, 1878 (c. 66). 
235. Plea excluded— As between equitable in- 


terests—Priorities.|—PHILLIPS v. s, No. 
196, ante. 

936, ——.]—-OAVE v. CAVE, No. 
594, post. 

237, —— Lease granted under statutory 


power.|——-Boyce v. a No. 255, post. 
See, further, Part VI., post. 


SUB-SECT. 2.—PURCHASER WITH NOTICE FROM 
PURCHASER WITHOUT NOTICE. 
238. Land subject to charitable trust—Special 
rule.]|—SUTTON COLEFIELD CASE (1635), Duke’s 


Chara Uses, ae 
notations :—Mentd. Cov Lena f Corpn. (1700), 3 
A.-G. v. AG a Corpn. (1820), 2 Jac. & W. 


“Meda. 35 53 ; 

See, further, CHARITIES, Vol. VIII., pp. 351, 
352, Nos. 1469-1487. 

239. Purchaser protected——Absence of notice in 
vendor.|—Where a purchaser without notice has 
conveyed to a purchaser with notice, the latter 
purchaser may plead that the first purchase was 
without notice. —BENNETT v. WALKER (1787), 
West temp. Hard. 180; 25 E. R. 857, L. C. 

240. J—(1) A man who purchases 
for a valuable consideration with notice of a 
voluntary settlement, from a person who bought 
without notice, shall shelter himself under the 
first purchaser. 

(2) A man cannot defend himself in this ct. as a 
purchaser for a valuable consideration under 
articles only.—BRANDLYN v. ORD (1738), 1 Atk. 
et 26 HB. YR. 359, L. OC. 

notations ab ee, (1) Refd. Ross v. Tyser Line, The Celtic 
(1894) . Rk. enerally, Mentd. Doo d. 

Blight v. Pott, (4840), 11 Ad. & El. 842; Ellice v. Roupeli 

ah 2) (1863), 32 Beav. 308 ; Osborne v. Eales roe 

foo. P. C. 0. N. 8. 125 5; Moss 2. Anglo- gyptian N 

tion Co. (1865), a wie - 108; Teedeene Win 

(1875), L. R. 1 

241. at ena urchaser with notice him- 
self from a person who bought without notice, may 
shelter himself under the first purchase.—LOWTHER 
v. CARLTON (1741), 2 Atk. 242; Barn. Ch. 358; 
Cas temp. pee ee 26 E. R. 589, L L. ren = 

notations ° resser Uv 
bay ci B. N.S. 574. Folld. Wilkes v. Spooner, m (1901) 2 2 K. B. B. 

















PART II. SECT. 11, SUB-SECT. 2. 


estate was vested & whose title was 


where such a party was a purchaser 


gence rfected b registered conveyance | for value, without notice.— ROGERS v. 
pone te I wendor.J—A ge nPop po of from @& mo . in whom no Botioe SHORTIS (1863), 10 Gr. 243.—CAN. 
tion that land sold to dat. was sola te to | was proved, hg was dismissed 

by him with notice of | with costs. * AVER r_v. MOARTHUR 239 ili. ——_  ——. A purchaser 
& Pe title is ot sufficient to admit | (1864), 1 W. W. e 4'B. 75.—AUS. with notice 


acquires from mortgagee 
a value without notice A “title un- 


ce oe a against deft. founded fed on. such ‘“ ibe ae eel are) purchaser, eigen nae Pcp prior equitable passe 
no () 
being ved | enti at e the "benslit of the position | —He STEWwART’s ESTATE (189 31 
oii of lias cavity omlthe legal of the party under whom he claims ! L. R. Ir. 405.—IR. 
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Sect. 11.—Equity favours a pure 
without notice: Sub-sect. 5" Sects, 12, 13, 14, 
~ 16 & 16.) 
Gordon v. Holland, Holland v. Gordon 


3. Distd. 4 
Geis), 82 L. J. P. C. 81. Refd. Hoss v. Tyser Line, The 
tic King (1894), 10 T. L. R. Haid 


242. —— .] — Derivative mtgee. not 
affected by a settlement’s coming to his hands, if 
the mtgee. from whom he took his mtge. had not 
notice.—SWEET v. SOUTHCOTE (1786), Dick. 671 ; 
2 Bro. C. C. 66; 21 E. R. 483. 

Annotation —Folld. Wilkes v. Spooner, [1911] 2 K. B. 473. 

243. |—A person affected by notice 
has the benefit of the want of notice by inter- 
mediate parties.—-MCQUEEN v. FARQUHAR (1805), 
11 Ves. 467; 32 EK. R. 1168, lu. 

Annotations: :—Refd. Baker v. Bradley (1855), 2 Jur. 


. 8. 
98 ; v. Tyser Line, The Celtic verte 1Bb4). 10 
T. L. ie 228 oom Storey, [1 911) 1 Ss. Men td. 


Wright Wakeford (1811), 17 Ves. 
Hanailton (1816), 
M 











1 Madd. 214; Moodic v. Reid Gste), 1 
ougham . Sandys ad 7), 2 Sim. 95; 
ue Noel ee - 167; en Uv 
1 Curt. 110; Gree ore 1839), 
eeipbelle. Homo (1842), 1 ¥. & ©. 
 Spilebury (1843), 10 Cl. geo sro; 
er 0: 3) 14 Sim. 444; Warren v. 
Postlethwaite (1845), 2 Coll. 108; Doe d. Knight, v. 
ay 2 Exch. 752; Vincent v. Sodor & 
(8D. ) (1849), 8 O. B. 905; Brassey v. Chalmers (i852), 16 
* Domville v. Lamb “iss di 1 W. 246; 
ne) 143; Brdanee 


all . Monta 


e e ; a v, 
abe . ; Carver v. 
410; Re Rickett’s Trust (186 0), 2 UL. T. 320; Re 
70) Re Frith & Osborne 
> 3 Ch. D. Tag Honts" v. wroy (1882), 21 Ch. D. 


-|— No doubt speaki gene- 
rally, if not universally, a purchaser with notice 
from a vendor without notice is entitled to the 
same protection as the vendor was entitled to 
(KNIGHT BRUCE, L.J.).—FREER v. HESSE (1853), 4 
De G. M. & G. 495; 1 Eq. Rep. 336 ; 22 L. J. Oh. 








697; 21 L. T. O. S. 333; 17 Jur. 703; 1 W. R. 

499; 43 E. R. 600, L. JJ. 

Annotations :—Refd. Beavan v. Oxford (1855), 1 he N. 8S. 
121; Re Handman & Wilcox Contract, [1 02] 1 Ch. 599. 
entd. Shaw v. Neale (1858), 6 H. L. Gals. 5 

|] —A.-G. 4. Bieseaiaee 





245. 

GUANO Co., No. 207, ante. 
246. Transfer of shares.|—— A con- 
tract for sale & purchase between two vendors & 
a limited co. provided that the purchase-money 
of £5,115 should be ‘ paid or satisfied’’ as to 
£2,000 to B., one of the vendors, & as to the 
remaining £38, 115 to H., another vendor; that of 
B.’s £2,000, the co. should pay to him £500 in 
cash, & satisty the remaining £1,500 by issuing or 
transferring to him 300 fully aid-up shares of £5 
each, & registered as fully paid up; & that as to 
the £3, 115, the co. should either pay the same 
to H. in cash, or, at the option of either the co. or 
H., should issue oi transfer to H. 623 shares of 
£5 each, issued & registered as fully Meh pon up. 
The contract was never filed with the egistrar 
of Joint-Stock Cos. The 300 shares were issued as 
fully a up to B., who was the chairman & 
director of the co. down to the date of 

the winding up, soon after which event B. died. 
The 308 shares were issued as fully paid up to H., 
who transferred 134 of them for value to the appct., 
who was the paid secretary & solr. of the co. H. 
also transferred 450 others for value in the follow- 
ing way: 120 were transferred direct to B.; 
100 were transferred to the appct., who trans- 
ferred them for value to B.; & 280 more were 
transferred to strangers, who again transferred 
them, some for value, & a few for a nominal 
consideration only, to B. Upon B.’s death the 
appet. became his exor.:—Held: (1) the 2380 








chaser for value | shares 


EQUITY. 


having been transferred to Lear pa 
without notice that they were not fully paid u 
& being registered in the books of the co. as paid- 
up shares, must, as between the co. & the trans- 
ferees, be treated as fully paid-up shares; (2) the 
transferees could give a good title to purchasers 
from them, whether with or without notice; 
(3) those shares when transferred to B. must be 
equally treated as paid up, although he had 
purchased them with notice that they were not 
in fact: paid-up shares. 

(4) The only exception, & the well-known 
exception, to the rule which protects a purchaser 
with notice taking from a purchaser without 
notice is that which prevents a truatee buying 
back trust property which he has sold, rs . 
fraudulent man who has acquired yaar ropert 
fraud saying he sold it to a bond fi 
without notice & has got it back again POE srg 
M.R.).—He STAPLEFORD COLLIERY Co., BARROW’S 
CASE (1880)> 14 Ch. D. 4382; 49 L. J. Ch. 498 3 42 


L. T. 891, C. A. 
Annotations :—As Beg (2) Consd. Re London Celluloid Co. 
tepehes 39 Ch. 190. Apld > eo v. Spooner, ep tetd) 
473. Tet. bed ae v. Passman ( 


L. J. Ch. 855; Re Railway Time ane Publis Co., 
Ex p. Sandys (1889), 42 Ch. D. Bo. 
Gordon ». Holland, Holland v. “gordon (1918), a J.P 

81. Refd. Wallis 0. Handa (18 93), 68 L. T. 428. enerally, 
Mentd. R KR. Ry. ( (1910), 74 J. P. 137 3 Water ¢ 
Fairbeldee,” 1993] 1 B. 667. 

247. Not bound by restrictive cove- 
nant.]—-The purchaser of land from one who has 
purchased it for value, without notice, either 
actual or constructive, of a restrictive covenant, 
is not bound by the covenant, although he himself 
had notice of it. 

The lessee of premises N. carried on therein the 
business of a pork butcher. The lease contained 
a covenant by which he covenanted not to carry 
on therein any noisy or offensive trade other than 
that of a pork butcher. He was also lessee under 
a different landlord of premises X., in the same 
street, upon which he carried on the business of a 
general utcher. He sold & assigned to pltf. 
his interest in the last-mentioned premises, & the 
goodwill of his business as a general butcher, 
covenanting with pltf. that he, his exors., adminis- 
trators, & assigns, would not “ cut, sell or deal in 
fresh hind-quarter beef, mutton, veal, lamb, or 
poultry at or upon the premises N., or in connection 
with the business of a pork butcher now carried 
on there by him.” He afterwards gave up 
business, & surrendered his lease of N. to the 
landlord; & a new lease thereof was granted to 
his son by the landlord, which lease contained 
a covenant that the lessec would not carry on 
upon the premises any noisy or offensive trade 
other than... not ‘that of a pork butcher,” 
as in the old lease, but . ‘‘ that of a butcher,” 
At the time when the landlord accepted the 
surrender, he had not in fact notice of the restric- 
tive covenant entered into by the father with 

Itf. as regards N., but the son, when the new 
faaas was granted to him, knew of the existence 
of that covenant. The son afterwards set up the 
business of a general butcher on the premises :— 
H id: the landlord was not affec with con- 
structive notice of the father’s covenant, & could 
grant to the son a lease free from the restriction 
of that covenant & the son therefore could not 








be restrained at ae and of the pitf. from ng 
on the b sate Buen at 
WILKES wv. “eerie {1911} 2 478 ; "30 


Ll. J. K. B. 1107; 104 1. T. 911 ; ‘O7 ft. I. R. ‘426 § 
55 Sol. Jo. 479, O. A. 


See, further, SALE OF LAND. 


Part II,.—EquitaBLE Maxims. 


248. Exception to rule—Re-purchase by trustee 
—Of property sold by him.|—Re SrarLerorpD 
COLLIERY Co., BARROW’s OaseE, No. 246, ante. 

;: —— —— Partnership Property. 
A member of a partnership, in violation of the 
express terms of the partnership agreement, 
without the knowledge of his co-partner, sold 
land, the property of the partnership to a bond 
fide ap ueeer for value without notice & after- 
wa repurchased the land from him :—RHeld: 
he stood in a fiduciary relation to his partner, & 
came within the exception laid down in Re Stapie- 
ford Colliery Co., Barrow’s Case, No 246, ante, 
to the rule which protects a purchaser with notice 

g from a purchaser without notice, & must 
account for all profits made by subsequent dealings 
with the land.—GoRDON v. HOLLAND, HOLLAND 
v. GORDON (1913), 82 L. J. P. C. 81; 108 L. T. 

9 e e 

250. ——— Sale by fraudulent vendor suppressing 
notice—Subsequent repurchase.|—Re STAPLEFORD 
CoLLIERY Co., BARRow’s CasE, No. 246, ante. 

251. Whether vendor can force title on pur- 
chaser.]—A tenant for life, purporting to act under 
the powers of Settled Land Act; 1882 (c. 38), 
granted a building lease of some vacant land at 
less than the best rent that could reasonably be 
obtained, the rent having been reduced in con- 
sideration of the waiver by the lessee of a claim 
for damages against the lessor, & the lessee 
covenanted to lay out a certain sum in building. 
The lessee neglected to build, & the lease was sold 
by auction to the vendor at a large price. The 
vendor agreed to sell at an enhanced price to the 
purchaser, & the purchaser objected that, having 
regard to the amount of the price, it must be 
shown that the rent reserved by the lease was the 
best that could reasonably be obtained within 
sect. 7 (2) of the above Act. The vendor had no 
knowledge of the arrangement between the 
lessor & the lessee as to the reduction of the rent, 
& he insisted that, as purchaser for value without 
notice, he could make a good title to the purchaser : 
—RHeld: (1) inasmuch as the lease did not comply 
with the statutory requirements as to rent, & the 
lessee did not act in good faith within sect. 54 of 
the above Act, it was bad, & could be set aside as 
against a purchaser for value without notice ; 
(2) assuming that the lease was voidable only & 
not void, the title was not such as ought to he 
forced upon the purchaser, since it depended on a 
doubtful question of fact, viz. whether his pre- 
decessor in title, the vendor, purchased without 
notice of the defect in the title—Re HANDMAN & 
Wiicox’s Contract, [1902] 1 Ch. 599; 71 
L. J. Ch. 263; 86 L. T. 246, C. A. 


erat :—Refd. Re Douglas & Powell’s Contract, (1902] 
See, further, REAL PROPERTY; SALE OF LAND. 





Sect. 12—EQUITIES RANK IN ORDER OF 
See Part VI., Sect. 2, post. 


Sect. 18.—THE LEGAL ESTATE GIVES 
PRIORITY. 


See Part VI., Sect. 4, post. 


SEcT. 14.—NOTICE. 
See Part VI., Sect. 10, post. 


PART II. SECT. 16. 
General rule.}——-Whore a trus- 


255 i. 
tee places himself in a positionantago- HaYNeEs (1877), 3 


nistic to his duty as trustee, he will be 255 ii 


removed from his office. FFICER 
Vv. L. R. 115.—-AUS. 
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Srecr. 15.—TIME IS NOT OF THE ESSENCE OF 
A CONTRACT. 

252. Application of maxim—-Before Judicature 
Acts.|—A ct. of equity will relieve against, & 
enforce, specific performance, notwithstanding a 
failure to keep the dates assigned by the contract, 
either for completion, or for the steps toward 
completion, if it can do justice between the parties, 
& if there is nothing in the ‘‘ express stipulations 
between the parties, the nature of the property, 
or the surrounding circumstances,’’ which would 
make it inequitable to interfere with & modify 
the legal right. This is what is meant, & all that 
is meant, when it is said that in equity time is not 
of the essence of the contract (LORD Carrns, L.J.). 
—TMLEY v. THOMAS (1867), 3 Ch. App. 61; 17 

L. T. 422; 32 J. P. 180; 16 W. R. 166, I. JJ. 
Annotations :—Consd. Webb v. Hughes (1870), L. R. 10 Eq. 

281. Apprvd. Jamshed Khbodaram Irani v. Burjorji 

Dhunjibhai (1915), 32 T. L. R. 156. Refd. Stickney v. 

Keeble, [1915] A. ©. 386. 

258. Judicature Act, 1873 (c. 66), s. 25 
(7).\—The maxim that in equity the time fixed . 
for completion is not of the essence of a contract 
does not apply to cases in which the stipulation 
as to time cannot be disregarded without in- 
justice to one or other of the parties, or where the 
conduct of either eal has been such as to dis- 
entitle him equitable relief; as where a vendor 
has been guilty of unnecessary delay in completion, 
& the purchaser has served him with a notice 
limiting a reasonable time at the expiration of 
which he will treat the contract as at an end. 

Above sub-section does not apply to cases in 
which the ct. is asked to disregard a stipulation 
as to time in an action for common law relief, 
if it be established that under the circumstances 
equity would not, prior to the Act, have granted 
specific performance or restrained the action.— 
STICKNEY v. KEEBLE, [1915] A. C. 3863; 84 
J.. J. Ch. 259; 112 L. T. 664, H. L. 


Annotations :-—Refd. Jamshed Khodaram Irani v. Burjorji 
R. 156; Re Bayley & Shoe- 





nno ° 
Dhunjibhai (1915), 32 T. L. 
smith’s Contract (1918), 87 L. J. Ch. 626 


254. Intention of parties.|—Equity would 
infer an intention that time should be of the 
essence from what had passed between the parties 
before the signing of the contract. The intention 
must appear from what had passed before the 
contract, & its construction could not be affected 
in the contemplation of equity by what took 

lace after it had once been entered into (LoRD 

ALDANE). — JAMSHED KHODARAM IRANI v. 
ae DHUNJIBHAI (1915), 32 T. I. BR. 156, 
P. e 





Mercantile contracts.) See CONTRACT, 
Vol. XII., p. 315. 
See, further, Conrract, Vol. XII., p. 310, 
Nos. 2557-2561 ; pp. 312 et seq. 
Sale of land.|—-See SALE oF LAND. 
Delivery of abstract of title.|—See SALE 
OF LAND. 
Notice of claim under insurance policy.|-— 
See INSURANCE. 
See Buitpina Contracts, Vol. VII., p. 342, 
No. 48; Contract, Vol. XII., pp. 310-315. 


NOT CONFLICT 


SEcT. 16.—INTEREST MUST 
WITH DUTY. 
255. General rule.j—(1) A tenant for life pur- 


ported in exercise of the powers of Settled Estates 


.——j}—A person appointed 
v. an exor. of a will cannot make a 
bargain with his co-exor. respect 
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Sect. 16.—Interest must not conflict with duty. 
Part III. Sect. 1.] 


Act, 1877 (c. 18), s. 46, to demise the settled 
megsuage, works & premises to himself & his two 
partners for 21 years, the lease containing the 
usual lessee’s covenants entered into by the three 
lessees jointly. A certain rent was reserved by 
the lease, but dehors the lease it was arr d 
between the partners that the tenant for life 
should be allowed to occupy the house rent free, 
& should receive an additional rent as compensa- 
tion in the event of his ceasing to reside there. 
In an action by the remaindermen, after the death 
of the tenant for life, to recover possession of the 
premises from an assignee of the lease :—Held : 
(1) the lease was void for non-compliance with the 
requirements of Settled Estates Act, 1877 (c. 18), 
s. 46, both on the ground that the best rent had 
not been reserved, & also because the covenants 
in the lease, ee, joint covenants by a man & 
others with himself, were not enforceable at law 
& consequently were not proper covenants within 
the sect., or such as the reversioners were entitled 
to have inserted in the lease ; (2) the defence of 

urchase for value without notice did not avail 

eft. because the lease was granted in pursuance 
of a statutory power. 

(8) ** Covenant,”’ in the Act, means a legal 
covenant which can be sued upon at law, & not 
some right which might or might not arise from 
equitable considerations. 

(4) The donee of an ordinary power of leasing 
cannot validly exercise the power by leasing to 
himself either alone or jointly with others. Qu.: 


Equity. 


whether, independently of oe ipl _ statutory 
authority or some long-establishe pe custom, 
the donee can validly exercise such a power by 
leasing to a trustee for himself, as such an execution 
would seem to transgress the doctrine of equity 
forbidding a man to put himself in such a position 
that his interest conflicts with his duty. 

If there is one doctrine better settled than 
another in a ct. of equity it is that a man shall not 
put himself in such a position that his interest 
conflicts with his duty. A man cannot be both 
buyer & seller, or lessor & lessee. Now to that 
principle there is said to be one exception, that, 
under powers of ene: the donee of the power 
can lease to a trustee for himself. Assume that 
isso. Itisa perfect anomaly. It is an exception 
which owes its existence to authority, & not, 
with all respect, to common sense. But it is 
clear to my mind that there is no authority, & 
no ground for saying, that the donee of a power 
of leasing could lease to himself, either alone or 
jointly with others, without the interposition of a 
trustee (FARWELL, J.).—BoycE v. EDBROOKE, 
{1908] 1 Ch. 886; 72 L. J. Ch. 547; 88 L. T. 344 ; 
51 W. R. 424. 

nnotations :—As to_(1) Folld. Klis v. Kerr, (1910] 1 Ch. 

529. 4s to (4) Re Lacon’s Settlmt., Lacon v. 

Lacon, [1911] 1 Ch. 351. 

Duty of agent.]—See, generally, AGENCY, Vol. 
I., pp. 267 et seq. 

Directors & officers of companies.]—See Com- 
PANIES, Vol. IX., pp. 433-556. 


Executors & administrators.]—Sce EXECUTORS. 
Trustees.|—See Trusts & TRUSTEES. 


Part IIl—Equitable Jurisdiction or Equitable Relief. 


Sect. 1.—IN GENERAL. 

See, now, Judicature Acts. 

256. Relief against capri — WEBB v. 
CLARKE (1782), 1 Fonblanque’s tise of Equity, 
5th ed., 154, n. 

257. Where remedy at law clement Wig Ye a 
party has not correctly availed himself of a defence 
at law, or that a ct. of law has erroneously decided 
a point of pure law, is no ground for equitable 
interference (LORD CoTTENHAM, C.).—SIMPSON v. 
HOWDEN (LORD) (1837), 3 My. & Cr. 97; 1 Ry. & 
Can. Cas. 326; 6 L. J. Ch. 315; 1 Jur. 708; 40 
E. R. 862, L. C 


Annotations :—Consd. Fenn v. Craig (1838), 8 Y. 3. , 
216; Smyth v. Griffin (1843), ae im. ra OR 


testator’s property for his own benefit, 
r to himself the right of 
Proving the will if the co-exor. refuses 


accede to his terms.—CLARK v. 
255 ili. ———.}—-Where a mitgor. 
sought to set aside a sale under the party e@ an 
ower in the mtge. deed, which had ad — 
Been carried through by the manager 


to him 


conveyance centered into by any onc 

with a reeon who stands relatively 
n @ position of confidence or 

trust is liable to be called in 

by the vendor, & to 

instance, if it be found that the other 


use 0 
PUSHONG v. Munta HAL- 
WANI (1868), 1 B. L. R. A. C. 95; 10 


Desborough v. Curlewis 888), Y. & C. Ex. 175; Jones 
v, Lane (1838), 3 Y. & O. Ex. 281; Dent v. Bennett 
(1839), 4° My. & Cr. 269; Williams »v. 


oav. 41; iorns v. Holton, Fortnum v olton (1852), 
20 L. T. O. 188; Cooper v. Joel (1859), 27 Beav. 313; 
liv. Mid. G. W. y. (1863), 1 Hem, & M. 
1380; Hoare v. Brembri (1872), 8 . App. 22; Ayerst 
v. Jenkins (1873) L. R. 16 Hq. 275; Neate v. D 
(1874), 30 L. T. 290; Broo v. Maudglay, Son & Field 
1888), 38 Ch. D. 636. Mentd. Molesworth v. How 
1845), 9 Jur. 837; Lindsey v. G. N. Ry, (1883), 10 Hare, 
64; Bowes v. Toronto, Ci (1858), 11 Moo. P. 0. 0. 468 ; 
B s v. Richardson (1861), 4 L. T. 316; Proctor v. 


Robinson (1866), 35 Beav. 829 ; Yorkshire Ry. Wagon 
Co. v. Maclure (1881), 30 W. R. 288. 


258. ——--.|—The fact that the legal remedy 
which existed is obstructed or lost by lapse of 
time is no ground for the interposition of a Court 


257 tii. aU ee judgment creditor 
cannot file a bill in equity to enforce 
his Judgment against the land of 

uestion debtor until he has taken the necessary 
be set aside at his proceedings to enforce 


Seiad had Sean Set "tmae  O ND. mi cay Sole fl 
rs, the p re being @ PART III. SECT. 1 engin WAS 801 
syndicate in which the managers . 0 de © ps, ovc., sold by th 
Toterected :—Held: under the bid ph 257 i. Wherer at law avatlable.) mre len es Oe ee ge neem, oe rul 
na there Waa of =A party who fails to take advantage Feat wrhace Chere ts en adeonate remed? 
interest & duty in the parties, which of an opportunity to set off his debt at tae Leb acti ra t the 
on them the burden of upholding at law, cannot in come to i, ot will t excel ite uitable 
the sale as a bond fue tra on § uity for tbat, purpose. SMITH 9. mowers. Was applicable tothe ‘state 
LOAN Lrp. & Honexona & | oH a 


N NG CHAN 
TRADING Oo., LTD. v. Li Po ean 
Fons ©Er 80 Kaw (a500) %4 Hons 
0 
Kong L. RB. 190.-—HONG KONG, 2 
255 iv, ———.}~-A contract of sale or CAN. 


to Dp 


1 257 il, —~.}—To enable the assignee 
| ofa chose in ection to proceed in equity 
for ita reoovery, he 
of some difficulty or obstacle 


revent him & wo 


case.—LISCOMB FALIA 

N aR $96; Od se he = 
must show the GAN. _ oe Cp eg ne 

257 v. ——.}-—A ot. of equity will 
not interfere, except upon a special 
ground, but will leave the party to his 


Part III.—EQumIraBLE JURISDICTION OR EQUITABLE RELIEF. 


of Equity.— 


FERRAND v. WILSON (1845), 4 Hare, 
344 ; 16 1, J. Ch. 41; 9 Jur. 860; 67 EB. R. ie 
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(1852), 1 De G. M. & G. 408; 21 L. J. Ch. 611; 


i joo 19L. T.0.8.1;3 42 E. R. 609, L. O. 
ungannon vw. 1846 'e notations : Ref. , . 8. 
GL & Fin, 546; Kekowioh v, Markor (1 ee : ANE eed wink iat Corps “2. 0 eeconal Gans 
311; Briggs v. Oxford (185 oF eon 7 Ch. App. 145, n.; are pa Wolter: 
sn © v. 1aee; tee DS 6. M & Cr oe ; Orxe hausen v. Wolmershausen (1850) 62 T, T, 541. 
oe Gee taht (1879), 11 Ch. D. 421; elem 260. Enforcement of illegal contract |--Re Cork 


v. Magniac, [1891] 3 at 306. 


259. Relfef against legal obli 
cannot relieve as against a legal obligation unless 
clear equitable case is made out; when plitf. is 
right, he must show to the ct. 
the dealing in question did operate to release him 
in equity, although not at law, from the obligation 
YKE v. 


opposing a legal 


(LorD St. LEONARDS, C.).—W 


gation.|—Equity 


& YOUGHAL Ry. Co., No. 101, ante. 


ROGERS 


Cn ee 


f law.—Tvuomy v. 
itteaaty ¢ (Lab ay. 5 ir. Jur. 85.—IR. 


Partial remedy.}—If any 
part of tho the relief to which an annuitant 
entitled can be got in eats 
although for the remainder he 
Fated at law, a ct. oe jequity has 
urisdiction to grant 
relief.—-FRENCH v. ire im ese 2 
Mol. 488.—IR 
o. Where general relief asked.}— 
Where there is a prayer for general 
relief, equity ber sotens its relief to 
the cire the case.— BOYLE 
: (mii (1787), 1 Ridg. I Parl. Rep. 


Where _ statutory medy pro- 

dd. }—A re ee eat in a savings bank 
cannot main a suit in ct. of 
equity age inst tho teuateca® since 
Savings ank Act, 1828, 3. 45, has 
established arbitration as the only 
mode of proceeding in disputes between 
de ositors & the institution.—CooKE 

URTOWN (LORD) (1844), 6 I. Eq. R. 
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q. Relief on ground of abuse 
confidence by attorney. }—It is a sufficien 
ground for tho interference of equity 
that a person entrusted to act as 
attorney for all parties, abuses the 
confidence placed in him. STIGAN 
TASTER (1804), 2Sch. & Lef. 159.— 


yr. Relief against breach o 
tion—Where da 
Equity will not relieve 
preach of a Sone bon Disc ony where 
e damages accrued are contingent 
& cannot bo ree ge ee —SWEET v. 
aoe (1772), 2 Bro. Parl. Cas. 
8. Relief involving injustice 
another.|—Equitable relief will not be 


granted where injustice another 
would result.—DALZIEL HOME 
SEEKERS’ pany Co. a ee 16 W. L. “h. 
ae 20 Pe same —OAN, 
Relvey co re- -] — The 
origin of the “a action for relief against 
for non-paym ent of rent is 


in “the equitable juriediction of the ct. ; 
& the grant: roliet is in the judicial 
meee te of the ct. the ct. 

the oonduab on the e ee. 
aE 


obtain 
gl te v0 MCLEAN (spa), 22 0. R. 


ss a, Reliet_ after es PR eda in males 
e arty ear 
ht in ec fro to ean on seaulties to 


at them up wa 
defence to an i at law, of ie 


to the Ct. of Ch., & by mis 
them at law 4 & opto only, 
pen whic which necessarily fail 
this did not form any ioe te 
es on the same grounds, in th 
—ARNOLD v. ALLINOR ata 


i Gr. 13,—OAN. 
b. Relief by leave to amend issue. 
—The ct. bas urisdiction, & wid 


exercise a Fired on to do substantial 
end. wil paren the parties, & to chet 


i 
behind Pavho haa not notice _ 
the pacty wi to ask fore e & altho -- 
the matter is before the ct., upon 


appln. of the oppo Mn “terpleader order had 


been granted to the ownership 
of certain goods seized under fi. fa. 
an interpleader issue was tendered 
by one party which contained an 
error, the Adele side, whilst polnuing 
out the error to agree to i 
amendment, but gave notice that un 
issue would not be accep or acted 
on, & then moved to set aside the writ 
of interpleader & notice of trial. 
The secretary refused the appln. & 
gave leavo to amend the issue nunc pro 
retical On a bee the decision was 

ined.— OLLAND vw. DOWNS 
fees). 2 Ch. Ch. wh 233 .-—CAN. 

c. Relief on ground of sqncrance of 
law.}—-When money has been paid, 
or & Conveyance executed, in ignorance 
of matter of law, this ot. hee power 
to grant relief; which will not, bal 
ever, be given when it is against good 
conscience that the party who made 
the mistake should be freed from the 
cect a ry of his oon ee OPER ¥, 

eee te 17 I. Ch. R. 73; 17 
ten oo 39 ; reved. L. R. 2 H. L. 149. 

- Relief where Crown rights in- 
f Ch. has no juris- 
relief to a subject 

hts of the Crown are in 
question.—MILLER v. <A.-G. (1862), 
9 Gr. 558.—CAN. 

e. Suit against alien temporarily 
tn jurisdiction.}~—The equity ct. has 
eda rsdouy to entertain a suit against 

alien temporarily resident in the 
jurisdiction rovided he is sorved 
while so dent, although the suit 
tract made in 


TRALIAN ASSE 
v. HIGGINSON (1897) 18 N, S. W. Ea. 
189: 14.N. S. W. W. N. 97.—AUS. 


f. Counterclaim for purely legal 
right.}—The ct. of oquity has no juris- 
diction to entertain a counterclaim for 

@ purely | with the aubiects 
niatter of the o a ——ERSKINE 


v. Pe we (904 . RN. S. W. 
162; 18N.8 WW. N 214.—AUS. 
ee paar of lease.) — Where 


in an instrument of lease there are 
words of present demise, but on the 


construction of the instrument there 
Se poe bah be afterwards 
settled, t will be con- 
strued as an tons nt for a lease only. 
In such case w. rag the lease is not vo d 
for unce a ct. of equity has 


urisdiction ae Y entertain a suit by a 
essce, asking that the portion d d 
ea mee arent ioe being mn 
emise of an respect 
which pltf. can recover in sect nt.— 


WILLIAMSON, LTD. DvuRNO, LTD. 
(1915), 15 8. ’R. N. 8. Ww, ae At 


rs pe fp Aadbigibe of 
ent when lease void. }—It art bsg the 
equitable jurisdiction of the ct. 
enforce payment of rent when the 
lsane ia ¥ol & when the value of such 
lease, if valid, 


d exceed 40.5 00, 
& the county ct. has no jurisdiction.— 
BRITISH COLUMBIA BOARD OF TRADE 


BUILDING ASSOCN., LTD. ILITY . 


261. Relief on ground of undue influence.|— 
The rule of the ct., under which relief is granted on 
the ground of undue influence, does not depend 
upon the existence of some 
between the parties which the ie knows by a 
particular name, such as trustee & cestui que trust, 
guardian & ward, solr. & client, etc. ; but applies 


peculiar relation 


TurpreR & PETERS (1901), 8 B. C. R. 
291.—CAN. 


k. Lien on roceeds of _ stolen 
money.}—If the ct. can trace money 
or property, however obtained from 
the true owner, into any other sha 
it will intervene to secure it for he 
true owner, by holding it to be his in 
ogate es or by ving him a lien on it.— 
ROHANTS’ HxprESsS Co. v. MORTON 
ar haaty 15 Gr. 274 prep 


l. Amendment leadings.) —~ 
ct. of er peeaitee has a aerent power a 
amend the pleadings a ears & 


an amendment may ne made 
though, ordinarily, notice should i 
Pug. 160A v. HENDRICKS (1872), 


Over real estate of infants.) — 
The ‘power of the Equity Ct. over tho 
real estate of infants in this province 
is more extensive than any such power 
which has been exercised in d. 
If it be owe that by the osal 
of rig eypppert y the interest of the 
infan substantiall promoted 
on Maat of ale portion of the 
roperty being e to waste or 
pidation, or Suing wholly unpro- 
ductive, or for any other reasonable 
cause, the ct. has a discretionary power 
to order a sale.—He LAWLOR’s ESTATE 
(1871), 8 N. S. R. 153.—CAN. 


aa. Power to award damages.|-~-The 
ower of the ct. to award d 

2 conenee to the cases cunmerated 

Eq uity Act, s. 32, & to eases where 

pitt. s forced to come into e ulty for 
relief, the measure of which is aamages: 

—FELL v. NEw SOUTH WALES OIL 8 
SHALE Co. (1889), 10 N. 8S. W. Ea. 
255; 6 N.S. W. W. N. 51.—AUS, 


bb. ———.] — Under a vovensn a 
a lease granting a right of w oy 
railway co., the lessees on a 
were forfeit & pay to the tenon 
$5 a day as tamlante da s, & not 
as @ penalty :—Held: th 
pro er case which to grant relief 
er ee Judicature Act, 1895, 
actual damages 


8. B. 52 (3), by awa 
estimated a a uberal Baca —~~-TOWNS- 
END v. TORO TON & BUFFALO 


Ry. Co. (1896), 18 0. 0. B. 195.—CAN. 


cc. Powers of eg Ald Court of 
Cape Colony.}—The Supreme Ct. of 
Cape Colony is a ct. of equity as well 
as a ct. of oo hah Re it cen 


ankee a of ‘the 
Roman-Dutch mt tt ‘prinlptes Sons 
BROTHERS’ ;ACereo 


rigrer Bach. 415.8. AF. 
judge.) — A 


- acts of 
ct. of equity has no jurisdiction to 
review what is done by a j as & 
He 605.—IR. v. Cuate, {1918} l 
05.—IR. 


ee. Principles 
It is nny to the rile of fe vf) in 
spp bile persons who have not 
artes y tO punish them more 

severely than atig to others render 

Ore where oO 

trustees wro nded money 
in building < on &@ 8 tiaw ch had been 
changed by competent Wuthority, relief 
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Sect. 1.—In general. Sects. 2&8: Sub-sect. 1.] 


to every case where a aero obtains information 
from another & uses it to the prejudice of that 
other person & to his own advantage.—HoBDAY 
v. PeTers (No. 1) (1860), 28 Beav. 8349; 29 
L. J. Ch. 780; 21. T. 590; 6 Jur. N.S. 794; 8 
R. 612 ; 54 BE. R. 400. 


Annotations Mente. Blachford v. Woolle 
Jur. N. 8. 568; Sharpe v. Foy cee, 4 h. ng 38 


e 2 re 
en (1888), 38 oe D. 546; 


a ConTRACT, Vol. XII., pp. 98-112. 
Trade marks infringement.]—Sce TRADE MARKS, 


sr 863), 


Sect. 2.—ACCIDENT. 


262. General rule—Equitable relief against acci- 
dent.|—-(1) Another ground of relief in equity is 
accident, or an impossibility of complying with 
the circumstances when he hath a plain intention 
to do it (TrEBy, C.J.). 

(2) T cannot allow that to be any argument 
that if the law gone so far as it may equity 
peel go further. To me the argument runs quite 

; equity shall carry it no further, for equity 
shall follow the law (TREBY, C.J.)._-MOUNTAGUE 
(EARL) v. BATH (EARL) (1693), as reported in 3 
oo 55; 22 E.R. 9 


An nétattons Generally, Mentd. Bertie v». ne 
Gom. 260 3 Cag. in Ch. "1929: Piggott ». Penrice ) (1715), 
ae . v. Onghton i726). Fortes. . 332; 


conberge (1729), Fitz-G. “are lervey 

&, Hervey (739), . Atk. 561; Bonnett v. Vade (1742), 9 
Rep. 312; Middleton v. Pryor (1760), Amb. 828 ; 
coun yo a (1791), 3 Bro. C. C. 229; Griffin v. 
Nanson Begs es. 344; Cholmondeley v. Clinton, 
ie ac. RW. 1; Haynes v. Haynes (1861), 1 Drew & 


263. —— .|—Equity will not relieve 
against the breach of a eand tion precedent, where 
the damages accrued are contingent, & cannot be 
estimated ; but it is the proper business of cts. of 
equity to relieve against accidents.—SWEET v. 
ANDERSON (1772), 2 Bro. Parl. Cas. 256; 1 EH. R. 





927, H., L. 
Annotations :—Reld, Wisdom v. Dublin Corpn. (1852), 1 
L. T. O. 8S. 276. Mentd. Jackson v. Saunders i ee 


Dow. 437; Mountnorris v. White (1814), 2 Dow. 4 

264. Failure to make voluntary disposition of 
property——-No ground for relfef.|—-It is not in the 
power of the ct. to relieve against accidents which 

revent voluntary dispositions of estates.— 

HITTON v. RUSSEL (1730), 1 Atk. 448; 26 E. R. 
285, L. C. 

265. Failure to renew lease—No relief if failure 
avoidable by reasonable dilisence.|—-In a lease 
for a term of years determinable on the deaths of 
three  ediger g it was covenanted that on the death 
of either of the lives, the lessee should, within 
twelve months, renew, & pay a fine ‘of nine 
guineas; & each party bound himself unto the 
other in a penalty of eighteen guineas, to renew, 
& to grant & take the new lease serene ; 
two of the lives died before the lessee made his 
application to renew, when he offered to pay the 


granted to a ratepa ge agro 
plained of hays at mre sub} 


uitable te ditions sh a 
ooiat v. oti (1868), 15 ‘Gr 13.— | relief.—BIDDULPH 


PART Ill. SECT, 2. 


eae 





St. JOHN & 
oe (1805), 2 Sch. & Let. ‘Bal. = 


PART III. SECT. 3, SUB-SECT. 1. 
s. Nature of account.jJ — A. 
ig fins account is not a me 
nquire & report. proceeds, 
ways proceed, upon the pian specific 


2 .}—Accidents which 
prevent: compliance with forms 
afford ear ervane of equitable 


Equiry. 


fines & a penalty, but the owner of the land 
refused to renew :—Held: no accident will entitle 
a party to renew, unless it could not have been 
avoided by oe diligence.—- REID v. 
BLAGRAVE (1831), 9 L. J. O. S. Ch. 246. 

See, also, LANDLORD & TENANT. 
eo or destruction of documents.]—Sce Sect. 

Failure to pay insurance premium.] — See 
INSURANCE. 

Failure of creditor to sign composition deed.|— 
See BANKRUPTCY, Vol. V., p. 1126, No. 9157. 

Loss of assets in hands of " executor.]—<See 
Exscurors & ADMINISTRATORS, 

Supply of defect in assurance.|—See Sect. 25, 
post. 

Abortive reference to arbitration.) — See ARBI- 
TRATION, Vol. II., p. 430, Nos. 807-812. 

Contract by corporation not binding for want of 
formality.|—See CorPoRATIons, Vol. XIII., p. 397, 
Nos. 1209-1213. 


Srecr. 3.—ACCOUNT. 
SuB-sEcT. 1.—ACTION FOR ACCOUNT GENERALLY. 


See Judicature Act, 1873 (c. 66), 5.34; R.S.C., 
Ord. 15, Ord. 3, r 

266. Equitable. ’ Jurisdiction before Judicature 
Act, 1873 (¢. 66)—Concurrent jurisdiction.|—In 
matters of account, [this ct.] has rules of its own ; 
& although the practical difficulty in proceedings 
at law does form a material consideration in the 
exercise of the discretion of this ct., the juris- 
diction in matters of account is not exercised, as 
it isin many other cases, to prevent i inconvenience 
which might arise from the exercise of purely 
legal rights, or to enforce accounts in cases where 
cts. of law cannot enforce them; but the juris- 
diction is concurrent with that of cts. of law, & 
is adopted because, in certain cases, it has better 
means of ascertaining the rights of parties (LORD 
CoTrrENHAM, C.).—SoutH EASTERN Ry. Oo. v. 
MARTIN (1848), 5 Ry. & Can. Cas. 478 ; 1H. & Tw. 
69; 18 L. J. Ch. 1038; 12 L. T. O. 8. 345; 13 
Jur. 1; 47 BH. R. 1330 ; " sub nom. NorTH-EASTERN 
Ry. Co. v. MARTIN, 2 Ph. 758; 16 L. T. O. S. 


61, L. C. 

Annotations : MET Kernot v. Potter (1862), 3 De oe ¥.& J. 
447. Refd. sh v. G. W. Ry. (1855), 3 G. 
146; Scott v. Live ool en: 1868), 38 De G. & de 334; 
Shepard ». ae be (i862), 4 Dabbs v. N oy 

3 ite v. h Stafford pashire 

M L, ne és (1868), 


’ Mackintosh Gs Ww. 
; Martin v. Powning (1869), 4 Ch. App. 3 
267. —— ——.]—LONDON, CHATHAM & DOVER Ry. 
Co. v. SouTH Eastern Ry. COo., No. 133, ante. 
268. Jurisdiction of court—King’s Bench Divi- 
rae a v. Stowers (1883), Bitt. Rep. in 


269. ——- Chancery Division.|—-Where pltf. 
brought an action in the Q. B. Div., & his claim 
was to have an account taken of artnership 
di s extending over a period of four years, 
& to have the affairs of the partnership wound 
up, & also to have an account taken of moneys 


tion that the calling for it is 


party 
regs yore to necine hate Looe a is 
omy, 
atin it to be suauiec into how 
much is due pftieee him fro ee ad 
oun JaNOKE 
BINDABUN Doss (1843), 5 Moo. 
Tad. App. 175.--IND. 
t. PL pe any pla 
a continued agenc ay dett. & prayed 
a relief on the ground that there was 
balance against him, & 


Pb a 
Saba 








decree 
i ft aooseda peel 


Part [I].—EQuiITaBLE JURISDICTION OR EQUITABLE RELIEF. 


had & received by deft. otherwise than under 
the partnership deed :—Held: notwithstanding 
R. 8. C., Ord. 15, r. 1 (a), this action should be 
transferred to the Ch. Div. for the purpose of 
having a partnership & other accounts taken, 
as the Q. B. Div. had not suitable machinery for 
the taking of such accounts.— LESLIE v. CLIFFORD 
(1884), 50 L. T. 590, D. C.. 

270. By whom account taken—Official referee 
—Procedure.]—An official referee is not bound to 
take accounts & inquiries referred to him for report 
under Jud. Act, s. 56,in the strict way usually 
adopted before a chief ‘clerk in chambers, though 
he may adopt that method if he finds it convenient 
& likely to advance the ends of justice.—Re 
TAYLOR, TURPIN v. PAIN (1890), 44 Ch. D. 128; 
59 L. J. Ch. 803; 62 L. T. 754; 38 W. R. 422. 

271. Parties to action for account—Sufficiency 
of interest.|—-Any person having an interest, no 
matter how small, in the taking of an account may 
be properly made a pore to S bill for an account.— 
SMITH v. FARR (1839), 3 Y. & O. Ex. 328; 8 
L. J. Ex. Eq. 46. 

272. Entire account included.|—PuREFoyY v. 
PUREFOY (1681), 1 Vern. 28; 23 EK. R. 283. 
Annotation :—Mentd. Jones v. Smith (1794), 2 Ves. 372. 

273. --—— Decision on particular items— 
Balance found due.|—Where the accounts between 
two parties are so complicated that a ct. of law 
could not deal with them, this ct. has jurisdiction 
to entertain a suit for taking the accounts, & for 
payment of the amount due. 

At the hearing of a suit for a general account, 
particular items may be decided upon.—HILu v. 
SoutH STAFFORDSHIRE Ry. Co. (1865), 12 L. T. 
63; 11 Jur. N.S. 192, C. A 

274. Not series of actions.|—An action 
for an account in equity is an action for the balance 
found due on taking the account ; it is not a series 
of actions for the various items included in the 
account, nor a series of actions for damages for 
breaches of covenants to make particular payments. 
~—MANNERS v. PEARSON & SON, [1898] 1 Ch. 581 ; 
67 L. J. Ch. 304; 78 L. T. 482; 46 W. R. 498; 
14 T. L. R. 312; 42 Sol. Jo. 413, C. A. 
‘Annotations :—Retd. Ke British American a er a 

Bank re Ree & Penso’s Claim, [19 at haG 575. 

Mentd. Di Ferdinando v. Simon Smits, [1920] SKB: 

409 ; Lobeaupin v. ae [1930] 2 K. B. 714; _ Celia 

S.S. 0. Mt ta {1 a4) 2 A. C. bie Soc. des Hotels 

du Touquet-Paris , (1921) 3 K. B. 459; 

He Brith American® Continental Bank, Credit, General 

Liegeois’ Claim, ee ece 589 ; Re Chesterman’s Trusts, 

Mott v. Browning, [1923] 2 Ch. 466 

275. Right to maintain action—Mutual demands.] 
—To sustain a bill for an account there must be 
mutual demands.—DINWIDDIE v. BAILEY (1801), 
yokes ee Dod. Eee - ck 863), 4 Gi 6. 
Annotations + -D Peerage (363), 1 Hem i eM. 1 oe Bet 

ep D. 


Bowles v. Ad 35), 1 Y. & C. Ex. ore 
Brown (1863 ee Giff. 208. Mentd. Teed v. Beere (1859), 


28 L. J. Ch. 7 
276. Agent & principal.|—Demurrer 











allowed to a bill for an account where it did not ' 


appear that the account between pltf. & deft. was 
mutual, as consisting of receipte & payments by 
each party on account of the other, & where it did 


not appear that the payments forming one side | 
of the account were other than matters of set-off | 


prayed 5 the o recovery of such 


or an at_ might be ane uential 


prov ioe be. ayable :—Held: such 
suit was essent. ane gs an aooun ik; 
Conan WomaHER B86) TL. ben ve 
Galo 1473 i. Re 18 Ind: App. a3. pat?! Entire | account 
IND. Ree Te under 
»j~—A plitf. who can net D., brought an 
have full velict xcept in Equity, is one of tbe 


entitled id rs rgd a as 
Teer (Stay 71. Eq. R 


he will of the arid Oe tne eect Be cen 
an sotion aguingt applt., 1 Rion i891), 20 8 O. . 430,—CAN. 
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as against the receipts on the other side, & not- 
withstanding a statement in the bill that deft. 
had, in a particular sale or transaction, acted as 
the agent of pltf. in receiving moneys on 

account.—PHILLIPS v. PHILLIPS (1852), 9 Hare, 


471; 22 L. J. Ch. 141; 68 EB. R. 596. 
Annatalions :—Consd. Padwick v. Peri ee ore Boay. 
575; Shepard v. Brown (1862 
Hemings v. sateh 1863), 4 Giff. Did den v. 
Leveaux (1863), 1 Hem. & M. 


- Make 
v. Rogers (1865), 4 De G. J. & Sm. 649. Heth. Padwick 
ri Eten! ey ns 852), : Neh £7" ind pom Liverpool ear 
rt) 


-Wood v. Baldwin 


Use 3) fais. Sis Dabbs ». na rent (1865), 14 W, R. 94. 
St. Aubyns v. Smart (1867), L. R. 2 Eq. 183. 
277. ——.]—-Defts., a mercantile 








firm, employed pltf. as their traveller & agent, 

under an agreement that he should receive a 

commission of £7 10s. per cent., & an allowance 

of £3 10s. per cent. on all orders received from his 
friends, first introduced by him. Disputes having 
arisen between the parties, pltf. filed his bill, praying 
for an account of this commission & allowance ; but 
not even alleging any mutuality or complexity 
of accounts :—Held: as the case presented was 

merely one of contract on the part of defts. to pa y 

a certain commission, the proper ey of plt 

was by an action at law.—Smiru v. LEVEAUX 

(1863), 2 De G. J. & Sm. 1; 3 New Rep. 18; 

33 L. J. Oh. 167; 9 LL. T. 313; 9 Jur. N.S. 1140; 

12 W. R. 31; 46 E. ae 274, L, JJ. 

Annotations —Conad. se v. Bras (1864), 12 W. 
464. Refd. H h (1863), 4 Giff. 456. Menta, 
Hiwarde-Woon aldwin ( agua 4 Giff. 613; Moxon 
v. Bright (1869), - 4 Ch. App. 2 
278. ——— Complicated pe & S. 

contracted with a railway co., jointly & severally, 

to execute railway works, according to specifica- 
tions & prices contained in a former contract 
between N.&theco. S. was to advance the money 
necessary for the execution of the works, & to 
receive from the co. all moneys accruing due from 
them in respect, of the works, & apply them in 
discharge of N.’s liabilities under s contracts. 

S. became bkpt. at the eee of the works, 

& the co., after paying him & his assignees part of 

the moneys due from them, refused to account 

with N. for the balance, whereupon he filed a bill 
for an account against them & S.’s assignees :— 

Held: although the case against the co. consisted 

of matters cognisable at law, yet as there were 

complicated accounts between them & the other 
parties respectively, a ct. of equity was more 
competent to take them, & to dispose of the whole 
case, than a ct. of law, & the bill was sustained 
accordingly.—TAFF VALE Ry. Co. v. NIXON 

spans 1H. i. Oas. 111; 9 E. R. 695, H. L.; 
affg. S. C. sub nom. NIxon v. TAFF VALE Ly. Oo. 

(1845), 7 Hare, 136. 


Annotations :—Folld. Foley v. Hill (1848), 2 H. L. Cas. 28. 
0 . v. Martin (1848), 2 Ph. 758; 8S. KH. oa 
. & Foll atrington v. 


18 
oi5 3 : ‘M‘Intosh ». 
Browne v. Emerson (1858), 17 Bs 61; tele hr 
ool Corpn. (ee) oe o & J. 334 - Oroskey 
bam prlon n Steam S peng CS Oakford v. "aame (t 1 86), 
v. Bo 


ver- 


1 en a. 108 ; Hit uth Staffordshire Hy ae 1865 
11 Jur. N. 8. 192, Mientd. Hill v. Evans (1862), 4 
G. F. & J. 288. 


conse- curator & administrator of the carats 
ie oe for a certain time, for an rane dad of 


included. }— 
the institutes & 


268 


Sect. 8.—Account: Sub-sects. 1 & 2.) 


279. A Page lager sg = cone of 

service, & is e paid in propor- 
tion to the profits, a ct. of equity will cattle a 
bill for an account of the profits, if such account is 
too complicated to be taken by a jury at common 
law.—HARRINGTON v. OHURCHWARD (1860), 29 
L. J. Ch. 621; 2L. T. 114; 6 Jur. N S. 576; 8 
W. R. 302. 

280. ——— Accounts neither long nor com- 
plicated.|—The relation of banker & customer does 
not p e of a fiduciary character, nor bear 
analogy to the relation between principal & factor 
or agent, who is quasi trustee for the principal in 
respect of the particular matter for which he is 
appointed factor or agent :—Held: an account 
between bankers & their customer, not long nor 
complicated, but consisting of a few items & 
interest, is not a fit subject for a bill in equity.— 
FoLey v. Hint (1848), 2 H. L. Cas. 28; 9 E.R. 
1002, H. L. ; affg. (1844), 1 Ph. 399, L. C. 
Annotations : - Padwick v. Hurst (1854) 

75. Refd. Smith v. Leveaux (1863), 2 De G. J. & Sm. 1; 
Hill v. South Staffordshire Ry. (1865), 12 L. T. 63; St. 
v. rt (1867), L. RK. 6 Eq. 183; 

69), 4 Ch. ADP: 292; Blyth v. Whiffin 
$30. Mentd. Pennell v. Deffell (1853), 4 De 
‘ . 372; Thomas v. Cooper (1854), 18 Jur. 688 ; 
Blower v. Blower Sot had 5 Jur. N. 8. 33; Jackson v. O 
(1859), John. 397 ; Teed v. Beero (1859), 33 L. T. O. 8. 26 ; 
A.-G. v. Edmunds (1868), L. R. 6 Eq. 381; 
dell sid Ee R. 3 P. C. 101; 





McK: bli unty Banking 
Co. (1872), 21 W. R. 57; Summers v. City Bank (1874), 
L. R. 9 C. P. 580; A pornoge qi 81), 18 Ch. D. 
254: Soagram v, Tuck (1881), 44 L. T. 800; Re Palmer, 
Ez p. Richdale (1882), Oh. D. 409; : 
National cial Bank (1883), Cab. & Kl. 56; Marten 


vin 
v. Rocke Eyton (1885), 63 L. T. 946; Atkinson v, Bradford 


Third Equitable Benefit Bldg. Soc. (1890), 25 : 
377; Re Tidd, Tidd v. Orne, {1893} 3 oh. 154; Royal 
Bank of Scotland v. Tottenham, [1894] 2 Q. B. 715; 
How v. Winterton, [1896] 2 Ch. 626; Re Derbyshire, 
Webb v. Derbyshire, [1906] 1 Ch. 135; Kerrison v. Glyn 
Mille, Currie ( , 81 L. J. K. B. 465; London Joint 
Re Wichendes Ma, Polo ¢ Paitendan gis) i Ch * 153 | 

e v. Pattenden, : : 
Joachimson v. Swiss Bank 





—- Balance against plaintiff.|—Where 
a pltf. suing in forma pauperis establishes a title 
to an account from deft., it is no objection to his 
obtaining a decree for an account, that deft. has 
produced evidence uncontradicted by pltf., to 
show that the balance of the account will be 
against pltf—Smiru v. TaGGaRT (1823), 1 L. J. 
O. S. Ch. 90. 

282. Fraud as basis of action—Fraud outside 
jurisdiction of court.|}—Trorr v. LE Cre (1702), 
Colles, 219; 1 E. R. 257, H. L. 

Infringement of trade mark.|—See TRADE 
w83. ik 
-—— ——--]—A_person innocently selling 
goods bearing the spurious emark of another 
person is not, in equity, liable to account for the 
profits made thereby, but the owner of the trade- 
mark is entitled to an injunction—Moerr v. 
OovusTon (1864), 83 Beav. 578; 4 New Rep. 86; 
10 L. T. 395; 29 J. P. 69; 10 Jur. N. 8S. 1012; 
55 E. R. 498. 

284. Whether set-off available.|——-Where an 
action was brought on a bill of exchange which 
had been given for goods sold & delivered, & the 
party to whom the goods were sold alleged that he 

been fraudulently deceived in his contract, 
the goods delivered being inferior both in quality 
& quantity to what he had ordered :—Held: 
he could not maintain a bill for an account & for 
an injunction to restrain the action, inasmuch 
as his object was to reduce the amount of the bill 
of exc , by the damages which he claimed for 
the alleged breach of contract, &, as this is not the 


EQUITY. 


subject of set-off at law, it cannot be the subject 
of account in dai A 

Ota. of equity not take an account of debts 
one way & damages the other way.—G v. 
aes a) 8 Y. & O. Ex. 486; 3 Jur. 482; 160 


nnotation :—Refd. Stewart-Moore vv. 
84 T. L. R. 118. 


-.|—See, further, SET-OFF. 

285. Account in administration suit—Plaintiff 
must prove that sum due.|—Accounts in an 
administration suit ought not to be directed till 
it was ascertained that a sum was due to pltf.— 
BATTHYANY v. WALFORD (1887), 36 Ch. D. 269 ; 
56 L. J. Ch. 881; 35 W. R. 8143 sub nom. Ke 
BATTHYANY-STRATTMANN, BATTHYANY-STRATT- 
MANN v. WALFORD, 57 L. T. 206, O. A. 


Annotations : entd. Re Piercy, Whitwham v. Piercy (1894), 
64 L. J. Oh. 249; Harvey v. North-Eastern Marine ineor- 
ing Co. (1902), 5 W. ©. C. 30. 


Action for account against Secretary of State.|— 
See OONSTITUTIONAL Law, Vol. XI., p. 610, 
Nos. 118, 114. 

Remedy by account instead of damages.}—Sce 
Part II., Sect. 2, ante. 


A Sprague (1917), 


SUB-SECT. 2.—By AND AGAINST WHOM 
ENFORCEABLE, 


286. Banker & customer—Allegations of fraud.) 
—A foreign judgment being se ers f conclusive 
against the debtor as an English judgment, may 
be set aside in equity for fraud. Therefore, 
where a bill was brought against a banker by his 
customer for an account, & for an injunction to 
restrain an action on a foreign judgment obtained 
by the banker from the customer in respect of their 
mutual dealings, & it appeared by spent allega- 
tions in the bill, that, notwithstanding the judg- 
ment, the balance of accounts was in favour of the 
customer :—Held: the case made by the bill was 
prima facie a case of fraud in the banker, which 
he was bound to answer. A bill for an account 
will lie against a banker by his customer.— 
poe OrR (1835), 1 Y. & O. Ex. 464; 160 

. KR. 189. 


aber & Welsh Coast Ry. v. 


Annotations :-—Consd. 
ererey. (1864), 2 Hem. ‘ A Padwick v. 
Hurst (1854), 18 Beav. 575; Abouloff v. Oppenheimer 


(1882), 30 W. R. 429. 


Sce, generally, BANKERS. 

287. Creditor against beneficiary — After dis- 
tribution of assets—Continuing obligation of tes- 
tator.|—Under an agreement between pitf. & 
testator in this cause, the former was to advance 
money in buil on their joint account. Testator 
died, & pltf., under the agreement, continued the 
advances. The persons interested filed a_ bill 
for administration, & pltf. carried in his claim for 
advances, made both before & after the death of 
the testator. Of this part was allowed & part 
disallowed. Pltf. did not seek to vary the certifi- 
cate, & the assets were duly distributed. The 
advances, however, continued after the distribution, 
& pltf. filed the present bill for an account of what 
was due to him, claiming not only the advances 
subsequent to the certificate, but the sums of 
money disallowed in the tion suit. 
His bill was filed against the paar beneficially 
interested :—Held: an account must be taken in 
the suit of the advances made by pltf. subsequentl 
to the date of the certificate & the distribution 
of the items disallowed by the chief clerk, as to 
which pitf. was not precluded by the former decree. 
—THoMAS v. GripFITH (1860), 2 De G. F. & J. 


Part IIJ.—EQuITABLE JURISDICTION OR EQUITABLE RELIEF. 


555; 80 L. J. Ch. 465; 38 L. T. 761; 7 Jur. N.S. 
293; 45 E.R. 736 ; sub nom. GRIFFITH v. THOMAS, 
9 W. R. 293,L.0. & L. JJ. 

Clubs, members & directors.|—See CLuss, Vol. 
VITl1., p. 527, Nos. 146-148. 

Contractor & building owner—When certificate 
withheld.|—See BurnpInc Contracts, Vol. VII., 
pp. 351, 362, 401, Nos. 76, 119, 276. 

For extras.|—See BUILDING CONTRACTS, 
Vol. VIT., p. 383, No. 208. 

Executors and ‘administrators.]|—Sce EXECUTORS. 

Guardian & infant.|—See INFANTS. 

Husband & wife.|—See HusBaAnD & WIFE. 

Liquidators.|—<See COMPANIES, Vol. X., pp. 876 
et seq.; PARTNERSHIP. 

Lunatic’s committee.|—See LUNATICS. 

Mortgagor & mortgagee.|—See MorTGAGE. 

Partners.|—See PARTNERSHIP. 

288. Principal & agent—-Duty of agent to 
account.|—PLYMOUTH (COUNTESS) v. BLADON 


(1687), 2 Vern. 82; 23 E. R. 630. 
Anno tation :-—Refd. Cowper v. Cowper (1734), 2 P. Wms. 








289. ——-.|—It is one of the fixed duties 
of an agent to keep a clear account & to com- 
municate the contents of it (LORD ELpoN, O.).— 
CHEDWORTH (LORD) v. EDWARDS (1802), 8 Ves. 
46; 32 E. R. 268, L. O. 

Annotatuons : :-—Refd. Lupton v. White, White v. Lu upton 

Be 15 Ves. 432; n v. Ho ) 1 

& Ad. 577; a ‘uiseo (1842), 6 Jur. 654; 
Deffell (1853), 4 eG.M. &G 2; M 

Rogers (1865), 5 Re 

Knatchbull v. Hallett 

Bodenham v. Hoskyns ( 9 drell 

eee hee 18 Jur. llll: : Wickham v. Gatnil (1854), 


290. -|—It is the ordinary duty of 
a confidential steward or agent, from the nature 
of his employment, when he has the capacity for 
so doing, to preserve & render an account of his 
dealings & transactions on behalf of his principal. 
But in a case where no duty to keep accounts was 
undertaken, & the education & capacity of deft., 
as well as the course of dealing between him & his 
employer, were inconsistent with the notion of his 
keeping regular accounts, a bill by the personal 
representative of the employer for an account was 
dismissed with costs.—TINDALL v. POWELL (1858), 
32 L. T.0.8.8; 4 Jur. N.S. 944; 6 W. R. 850. 

Principal against agent.|—See AGENCY, Vol. T, 
p. 289, No. 190, p. 487, Nos. 1276-1842. 

Agent against principal .]|—See AGENOY, Vol. I., 
p. 558, Nos. 2071-2080. 

291. Agent purchasing for himself—Agent held 
trustee for principal.|—The trustees of a marriage 
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to pay for the estate & the husband received the 

pores The estate was copyhold for lives & 
urchase was made without the wife’s consent : 

eld: nevertheless as between the husband & 

the trustees, he must be considered to have pur- 

chased the estate for them.—TRENCH v. HARRISON 

(1849), 17 Sim. 111; 60 E. R. 1070. 

Annotation :—Refd. Pennell v. Deffell (1853), 1 W. R. 239. 
See, further, TRusts & TRUSTEES. 
Receivers.|—See RHOEIVERS. 

Solicitor & client.|—See SoLICITORS. 

292. Tenants in common—Tenant in common 
taking more than his share of rent.|—A. by a 
voluntary settlement conveyed two shares in 
certain mines to trustees for ninet “nine years if 
A. should so long live, in trust for A.’s brother-in- 
law B. during the term if he should so long live, 
with remainder as to one share in trust for A.’s 
sister O., & as to the other share, in trust, for D. 
the son of B. & C., to hold to them for the "residue 
of the term if they should so long live. Upon the 
death of B., in the lifetime of A., C. & D. entered 
into possession of their shares. <A. afterwards, 
by a deed of gift executed in 1826, conveyed all 
his remaining interest in the premises to D., 
died in 1830. After A.’s death C. continued. by 
mistake in possession of the share which had been 
settled upon her until her death in 1835. In 1839, 
D., upon examination of the deed of 1826, which 
was in his possession, found out the mistake, & 
he immediately filed his bill against the exors. of 
C. for an account of the rents &  plidines received by 
her since the death of A. :—Held: inasmuch as D. 
had been guilty of laches in not finding out the 
mistake earlier, by the means which were in his 
power, he was entitled to an account only for the 
period allowed by analogy to Stat. Limitations, 
which in this case was six years before the filing 
of the bill, & an additional period during which he 
was abroad. — DENYS v. SHUCKBURGH (1840), 
4Y.&C. Ex. 42; 5 Jur. 21; 160 E. R. 912. 

td. Roborte v. Mberhandt mat (1859). 2 ‘igri, 
Ecol. Comrs ngland ne 


for E 
Ch. D. 845 : Gibbs v, Guild ( Gash), 8 1.8.0. B B.D. 29 He 
o Non River Co eropailten ater Board. eid )» 
25 T. LR 193; Gelcee urage, [1910] 1 K. B. 


293. One tenant in common in sole sea 
pation—Liability to account as bailiff—4 Anne, 
1705 (c. 16), s. 27.)—If there be tenants in 
common, & one tenant alone occupy the property, 
he is answerable as bailiff to nant in an 





his co-te 
action of account, under sect. 27 of the above Act, 
if he receive more than comes to his just share, 
but not otherwise.—HENDERSON v. EASON (1851), 
17 Q. B. 701; 21 L. J. Q. B. 82; 18 L. T. O. S. 





settlement, being empowered by it to invest the 518: 117 1 Ex ‘ 

trust fund in freeholds or copyholds of inheritance, hae ‘i a 6 Jur, et E ae R. 1451, E (1 Mts ), 

bas ae = of a ee 12 Q. B. 986; previous proceedings (1847), 2 Ph. 
e husban purchase a ce estate, as an 308 

investment of ot of the trust funds; & after- iointton Ss Consd 5 20 

wards they sold out a sufficient part of these bonds Ane MacMahon v. Beer ail Bete B Dt ; . O. ye 2803 
PART III. SECT. 8, sinatra 2. 292 ii. ———.}-When one co-tenant the other i paebad e Lgl & suit 
2021. Tenants in common.}—A., on pied oh than his brite os ed the f her Ay a" acon ple 
half erself infan nant can e uarri carri 

beh oa an eho tehildren, co aay ano toa Fo payment, by @ B by y him :— : inasmuch as there 

tenant in common Bat her husband suit equity.—Mo ONTGOMERY v. Sw ouster or destruction 

re that on his death B. had M18? 3 I. Ch. R. 181; 11 or. var. of “the common property by eae 

entered into receipt of the entire rents, oe temp. Nap. 520.—IR. i fiima: eed 7 hg Peg ting ‘ 

the whole, & had kept the Lease by one of quarry— legitimate use of the hill, A. was no 

title deeds, for want of which plttf. mips ghee anf a of. : orate 7 absence 

could not proceed at law, & praying ne of ot tre tenants in common of Of any pro oe nla + yeh 

that they might be put in possession art of it as a stone ore = an j 

of 0.’s moiety, & an account of the cone toned : the other tenant in ARAN oy wownsr PATHAK (1905), 

rents of it since death :—Held: common was entitled to an account L L. R. 32 Calc. 837.—IND. 

though a bill could not be sustained against the lessee for ae moiety of ones One aii in common in 

for an account between tenants in what had been quarri occupation—Liability to account as 

common, yet the t pltfs. were Boor eNow vw FF ARQUHAR (1878), 19 weit — Where one of aevecal 

en to such an ant sihg 14.—CAN, tenanta in common, of a plaster r bed, 

deft., & it was not a oin r to —_—_ —- ——}-B. took a eee on f the pro 

make the mother a lease of a bill from certain co-sharers & had sold portions age 

v. Hato (1846), 9 - gq. 'R. 206.— of an estate & worked a quarry. <A., account of tow fae mr ‘was 
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Sect. 3.— Account: Sub-sects. 2, 3, 4, 5, 6, 7 & 8, 
A. & B. (a@).] 


say © Peter (1858), 3 H. & N. 101; Hill v. Hickin, [1897] 
2 . 5798; Kennedy v rafford Dodson (1897), 


; . De T & 

76 L. T. 427; Birkin »v. Smith, [1909] 2 K. B. 112. 

Sec, also, REAL PROPERTY. 

Tenant for life—Waste in respect of trees.|— 
See AGRICULTURE, Vol. II., p. 118, Nos. 955-959. 

204. Tradesmen é& customer — Allegation of 
fraud.|—Dealings between tradesman & customer 
may be the subject of account in equity, especially 
in the case of securities obtained from an extra- 
vagant yo man, on misrepresentation.— 
COURTENEY (LORD) v. GODSCHALL (1804), 9 Ves. 
473; 32 E. R. 685, L. C. 

Trustee & cestul que trust.j|—See Trusts & 
TRUSTEES. 


SUB-SECT. 3.—ACCOUNT AS INCIDENT TO 
INJUNCTION. 


See INJUNCTION. 


SuB-SECT. 4.—RIGHTS IN RESPECT OF 
CONTINGENT INTEREST. 
295. Probable or contingent interest—Account 
against executor.|—SALTER v. SLADEN (1792), 


cited in 1 Phillim. p. 241; 161 E. R. 972. 
Annotation :—Consd. Phillips v. Bignell (1811), 1 Phillm. 


SUB-SECT. 5.—CLAIM ACCRUED AFTER ACTION 
BROUGHT. 

296. Whether new proceedings necessary.]— 

BARFIELD v. KELLY (1828), 4 Russ. 355; 38 


E. R. 839. 
Annotations :—Mentd. Hood v. Pimm (1831), 4 Sim. 101; 
James v. Gwynne (1853), 2 W. R. 122. 


SuB-secT. 6.—MANNER OF TAKING ACCOUNT. 

297. sober Piso ee Edagede — Deft. 
having stated in answer, , by carrying on 
business on a farm, & with stock, belonging to 
the assets of an intestate, he had made profit, 
but that, as he had not kept any accounts, & had 
blended the transactions of the farm with his other 
concerns, he could not set forth the amount of 
the profits; it was ordered, that, in taking the 
account against him, annual rests should be made, 
& interest calculated at 5 per cent. upon those 
annual rests.—WALKER v. WOODWARD (1826), 
1 Russ. 107; 38 E. R. 42. 


Equity. 


655. Mentd. Tomlin v. Tomlin (1841), 1 Hare, 286; 

Forsyth v. Ellice (1850), 2 Mac. & G. 209; Tickner v. 

out ee 25 L. T. O. 8. 44; Elmer v. Creasy (1873), 
. App. 69. 


6 
not direct the account to be taken with annual 
rests where no special case for that form of decree 
had been made on the pleadings.——-NEESOM Vv. 
OLARKSON (1845), 4 Hare, 97; 9 Jur. 822; 67 
E. R. 576. 
-]|—See, generally, MORTGAGE. 

299. Account on footing of wilful default— 
Not legally recoverable—Unauthorised gratuity.] 
—A ct. of equity will not charge a deft. with 
wilful default in respect of payments which pltf. 
has not any legal right to recover.—THOMPSON Vv. 
DANIEL (1853), 10 Hare, 296; 22 L. J. Oh. 507; 

2L. T. O. 8. 33; 17 Jur. 773; 1 W. R. 532; 
68 E. R. 939. 

800. ——— Discretion of defendant used to pre- 
judice of plaintiff.|——Deft. co. were entitled under 
the Act incorporating pltf. co. to receive from the 
latter such a sum as would make up the deficiency 
in their receipts in any one year to the sum of 
£1,000. Pitf. co., subject to the payment of such 
deficiency, if any, & subject also to certain other 
payments incident to their undertaking, were 
entitled & required by the Act constituting them 
to distribute the profits as dividends among their 
own shareholders. Deft. co. omitted to make any 
claim against pltf. co. in respect of any of the 
deficiencies during the years extending from 
1847 to 1870, but in the last-mentioned year sent 
in a claim for the total of such deficiencies during 
the years extending from 1847 to 1858, this total 
appearing from an account which accompanied 
the claim to amount to £3,710. Deft. co. had a 
certain amount of discretion in certain respects 
in the management of their undertaking, but they 
exercised their discretion in matters other than 
those authorised by the Act to the prejudice of 
co., & so as wilfully to diminish the receipts 
which they were authorised to receive :—Held: 
the account in the suit must be directed with 
wilful default.—-SovutHampron Dock Co. v. 
SOUTHAMPTON Harspour & Prer Boarp (1872), 
L. R. 14 Eq. 595; 41 L. J. Ch. 832; 26 L. T. 
828; 20 W. R. 940. 

-.J—See, generally, MORTGAGE. 








SuB-SECT. 7.—TIHRMS BINDING ON CLAIMANT. 

801. Plaintiff must also account.|—-HANSON v. 
KEATING, No. 102, ante. 

802. Plaintiff bound by result — Payment of 
balance against plaintiff.|—Generally, a bill for an 
account need not contain an offer, on the part of 
pltf., to pay the balance if found against him, 
for the prayer of an account is equivalent to an 


Annotations :—Distd. Docker v. Somes (1834), 2 My. & K. 
ordered in favour of his co-tenantse.— separating the gold from the soil will FINGAL (EaRL) v. BLAKE . 
ghar” wa COLEMAN (1875), 22 Gr be. allo eer Pil aban of Mol. S0-cIR ene cme 
‘ , ecree for an account of gold remov 
d. Tenant for life— Waste in by trespassers does n “ Peto tet decree.) The form of 
of trees.}—A ct. of equity will owance to defta. their working  o¢ agsets, ig inauire what personal 
rain & tenant for lives with @  SxDentme set Tito master's report  oatate at his death testator was entitled 
covenant for perpetual renew m to, > 
cutting timber, though it did not such expenses.—A.-G. ¥. Ag ted nal ade hands has b COnDe, OF 
appear when planted; but it willorder Boyp (1872), 3 V. R. (Eq.) 192.— nis order, or for his use, & what out- 
to keep an account of the produce, AUS. standing ‘remains.”—SuGRavE v. KIR- 
& pitf. to NOLLY 0, WAN (1829), 3 Mol. 95.—IR. 


proceed at law.—Co 
&7 (LORD) (1810), 2 Mol. 515.—IR. 
PART III. SECT. 3, SUB-SECT. 6. 


f. Payment o 
sonailty.}—The be, always | 


PART III. SECT. 3, SUB-SECT. 7. 


e. Gold mining — H valua- debts h. Infant — guardian can 
tion against Pesneaser Aa) te taking dle bind him by sonal covenant,}-—A 
an ecoount of gold removed on a the insufficienc posrdie cannot bind his minor ward 

highest appears; but if there be a doubt which y & personal covenant. But where 
vatuation should be made — & fund is first to the es a rminor ct. to have an account 
trespasser; é& the cost of & care a -~ taken as between himself & his agent, 
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offer to pay the balance, if ultimately found 
against pitf.; in which case, on further directions, 
the ct. may decree that he do pay such balance.— 
KNEBELL v. WHITE (1836), 2 Y. & C. Ex. 15; 
Donnelly 5; 5 L. J. Ex. Eq. 08 ; ; 160 E. R. 293. 
Annotation ; -—Mentd. Knight v. Bowyer (1858), 2 De G. & J. 
303. ——— Original sovereign claiming against 
agent of usurper.]—Where the sovereign power in 
a state is for a time de facto exercised by an usurp- 
ing individual or body the original sovereign on 
restoration is entitled on the ground of jus in rem 
to all public property which existed before the 
usurpation & is found 7n specie after its termination, 
& he also becomes entitled jure successionis to all 
Saas? ublic propery of the usurper. But in an 
ct. of equity the latter right can only be 
aed subject to the same correlative rights 
& obligations as if the usurper himself were seeking 
to enforce it. Therefore the original sovereign 
cannot have a decree for an account against an 
agent of the usurper, unless he submits to be bound 
by all such obligations as would have been binding 
upon the usurper if pltf.— U.S.A. v. MCRAE 
(1869), L. R. a ee 38 L. J. Oh. 406; 20 L. T. 
476; 17 W. R 
A Reta, ae TNepublic v. Dreyfus (1888), 38 
; eee eee oo ing Co. vo R., 
[18085 ; ". td. Chili Republic v. London & 
ver Plate Banik ( 


Mentd. C 
1894), 10 T. L. R. 658; Aksionairnoyo 
Obschestvo A. M. Luther v. Sagor, [1921] 1K. B. 456. 


ee also, ACTION, Vol. I., p. 45, 
Nos. 361-36 








SUB-SECT. 8.—SETTLED ACCOUNTS. 
A. When Accounts are deemed to be settled. 

See, generally, CoNTRACT, Vol. XII., p. 459, 
Nos. 3732 et seq. 

304. Balance found—Custom of ig ae 
FAsHoON v. ATWOOD (1679), 2 Cas. in Ch. 22 
BE. R. 819, L. C. sy subsequent proceedings (1580), 
2 Cas. in Ch. 36, LL. C. 

305. Account. “eonied by majority of part 
owners—Minority bound—Profits of voyage.] 
An account of the profits of a voyage settled by 
the major pe art of the part owners shall conclude 
the rest.— ROBINSON v. THOMPSON (1687), 1 Vern. 
465; 23 E. lt. 591, I. C. 

306. Delay in objection to account—Custom of 
merchants.|—(1) Though length of time no bar 
betwixt merchant & merchant; yet if dealings 
betwixt them have ceased for "several years, & 
one of them dies, & the surviving merchant brings 
a bill for an account, the ct. will not decree an 
account, but leave pitt. to his remedy at law. 

(2) Among merchants, if an account current be 
sent from one to the other, who receives it & makes 
no objections for two or three posts, this is looked 
upon as an allowance of the account.—SHERMAN 
v. SHERMAN ied Ha Vern. 276; 23 E. R. Nee 


Annotations :—Ase to (1) Refd. Sturt v.  gilish A hd iy 
Atk. 610; Sebob of the Carnatic a Co. 
(1793), 2 Ves. 5 


307. General” ‘composition sufficient.|—Plea of 
a general agreement & composition of accounts :— 
Held: good, without its Maing @ minute strict 
settlement of items.—SEWELL v. BRIDGE (1749), 
1 Ves. Sen. 297; 27 E. R. 1042, L. C. 

308. Accounts rendered é& accepted .}—Although 
accounts rendered & not objected to are not of 
necessity to be considered as settled, yet they will 
be so treated where they have been entered in the 


& it is found eae account 
that the advances 
to the Dee the bivaceee uave 








minor, 
those advances he 


been applied Sg the benefit of the 
the ager t to be 
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books of the person to whom they were rendered, 
& the balances shown upon them have been paid.— 
HUNTER v. BELCHER (1864), 2 De G. J. & Sm. 
194; 10 L. T. 548; 10 Jur. N. S. 663; 12 W. R, 
782; 46 KE. R. 349, L. JJ. 

Accounts between principal & agent.) — Sec 
AGENCY, Vol. I., p. 445, Nos. 1343-1350. 

309. Acquiescence in banking account — By 
customer.|—When the accounts between banker 
& customer have been carried on for a series of 
years on a particular principle, the ct. will assume 
there is an agreement to that effect ; but acquies- 
cence in it does not amount to a " settlement of 
account. 

Acquiescence does not amount to a settlement 
of account, though it regulates the principle on 
which the accounts shall ts taken. 

Where it is simply a banker’s account, it amounts 
to an agreement as to the mode in ‘which that 
account should be kept, but it does not at all 
amount to a settlement of account; after it, the 
customer would be at liberty to dispute & contest 
the items though not the principle upon which the 
bank account is kept (Romitty, M.R.).—MosssE 
v. SALT (1863), 32 Beav. 269; 32 L. J. Ch. 756; 
55 BK. R. 106, 


Annotations :—Refd. Spencer v. Wakefield Bake 887), 4T. Ll. Re 
194 Menta. Goslings & Sharpe iss 8), 22 
Q. B. D. 153; Re Cooper, [1911] 1 x. "B.S 


See, generally, BANKERS, Vol. ITI. pats 167 ef seq. 


B. Re-Opening Accounts. 
(a) In General. 


310. General rule—Not to be re-opened—When 
claim substantially denied.|—No settled account 
ought to be opened, upon the mere suggestions of 
a bill in equity; especially, when the truth of 
such suggestions is fully & substantially pened 
by the answer.—DUNBAR v. LEM (1772), 1 Bro. 
Parl. Cas. 3; 1 E. R. 377, H. L. 

311. ——- ——— After death of person with 
whom account settled.|-A. & B. contract for the 
purchase of an estate, which, two years after- 
wards, is conveyed to A. absolutely, who pays 
the purchase-money, & treats the estate as his 

own. On B.’s death, A., as the husband of one 
of his next of kin, settles accounts of B.’s personal 
estate with ioe i of B.’s personal representatives, 
& makes no claim ee of the above-mentioned 
purchase during O! s life. He will not be allowed, 
after C.’s death, to say, that the purchase was a 
partnership transaction, & to claim a moiety of 
the price out of B.’s personal estate.—HuauHEs v. 
EvANS, EVANS v. HuGHES (1823), 1 Sim. & St. 
185; 1L. J. O. 8. Ch. 129; 57 EB. R. 74. 


‘Annotations :—Mentd. Wake v. Parker (1838) 2 geeen, 595 
Rte Defries, Nordon v. Levy (1883), 31 W. R 


312. Absence of fraud.|—A y 
who has once admitted an account delivered to be 
correct, cannot afterwards file a bill to have the 
account taken in equity upon the mere allegation 
that he had no means of ascertaining that the 
account so delivered was correct, without charging 
specific acts of fraud against deft.—DaRTHEZ ¥. 
LEE (1836), 2 Y. & O. Ex. 5; 5 L. J. Ex. Eq. 


oe 160 E. R. 289. 
Absence of mistake.]—A Faas 














313. 
resentation which admits of being made 

3 the maker of it will be binding upon on 

herefore, an entry in an account by trustees 


under a will 1 crediting a legatee with the amount 
of her legacy, is bi 


on them when it is made 
knowingly, & there is nothing to show that it was 


—SUREND TH SARKAR 0 
CHANDRA neve (1907), IL. R. 34 tahe 


e accounts. 892.—IND,. 
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done in error.—TOWNEND v. TOWNEND (1859), 
1 Giff. 201; 83 1. T. 0. 8.148; 5 Jur. N.S. 506; 
7 W.R. 629; 65 BE. R. 8865. 


Annotations :—. . Foster (1872), 
pe, 2. 4 Menta. Re penn 7 cme Bommel asia, 
314. -j—In accounts in 


chambers the ct. never disturbs a settled account 








between the parties. —NEWEN v. WETTEN (1862), 
31 Beav. B16: 81 L. J. Ch. 7892; 10 W. BR. 745; 
64 B. R. 1160. 

315. ——- ——.]— HILL v. Curtis, No. 60, ante. 


816. Compromise re-opened— Previous errors 
discovered.|—A decree was made in a suit for 
taking & adjusting a complicated series of accounts. 
The decree was limited to 1825, under the impres- 
sion that all previous accounts were correct. Upon 
discovery that errors existed in the earlier accounts, 
another suit was instituted, & after proceedings 
had been taken, a compromise was made, under 
which a sum of £220,000 was paid by pltfs. On 
a motion for an injunction to restrain proceedings 
in Scotland, a question was made, whether the 
order for compromise precluded the taking of 


accounts prior to 1825, or whether that order 
included the accounts between the parties :— 
Held: the compromise was binding from 1825, 


& defts. electing to so consider it the ct. directed 
the accounts prior to 1825 only to be taken.— 
STAINTON v. CARRON Co. (1864), 11 L. T. 13; 10 
Jur. N.S. 783; 12 W. R. 1120, H. L. 

Annotation Monta. Turquand v. Marshall (1868), L. R. 

Illegality as ground for re-opening.|— See Con- 
TRACT, Vol. XII., p. 583, Nos. 4869, 4870. 

317. Audited corporation accounts—Interest on 
excessive overdraft—Action by Attorney-General.) 
—A borough which was governed by the Muni 
cipal Corpns. Act, 1882 (c. 50), had in March, 
19038, exhausted all its borrowing powers & had 
in addition a large fluctuating overdraft at its 
bankers in respect of expenses previously incurred. 


PART III, SECT. 8, SUB-SECT. 8.— 
ot to be re- 


314 i. coe eutan 


the transaction as 
B. (a). storey & client, & Aatiod 


oar a he the 


HQUITY. 


The borough kept ita a account in the name 
of its treasurer, & curls 1908 & 1904 the bank 
charged interest quarterly on the overdraft, 
the treasurer in accounts with the borough 
debited the borough & credited himself with the 
charges for interest, & his accounts were audited 
under sects. 25-28 of the Act, by the borough 
auditors, who passed the c es for interest, & 
the audited accounts were submitted to & approved 
by the borough council. In an action against the 
treasurer by the A. ph suing on relation of a 
burgess, impeaching his accounts in respect of 
the charges for interest on the overdraft & claiming 
an injunction to restrain him from making an 
further payments for such interest out of the 
borough funds :—Held: the fact that deft.’s 
accounts had been audited under the Act was no 
bar to the action, there being nothing in the Act 
which made such audit finally binding & conclusive 
on the borough & the burgesses.—A.-G. v. DE 
WINTON, [1906] 2 Oh. 106; 75 L. J. Oh. 612; 
70 J. P. 368; b4 W. R. 499; 22 T. L. R. 446; 
50 Sol. Jo. 405 ; 41. G. R. 649. 
Annotations :—Me ntd, corer (1908] 1 K. B. 407; 
R. v. Locke, [1910) 2 ¢ B. 201 

Audited accounts impeached.]—See BUILDING 
Sociat1gs, Vol. VIJ., p. 500, Nos. 281, 282. 

Accounts between principal & agent.|—<Sce 
AGENCY, Vol. I., p. 445, Nos. 1351-1360. 

Trustee & cestul que trust.|\—See Trusts & 
TRUSTEES. 

Executor & beneficiary.]|—-See EXECUTORS. 

Mortgagor & mortgagee.|—See MORTGAGE. 

Company winding up—Re-opening of liquidator’s 
account—Right of surety to attend.|—See Oom- 
PANIES, Vol. XII., p. 874, No. 5936. 


(b) Fraud as Ground for re-opening Account. 


818. General rule.|—ANON. (prior to 1744), 2 
Eq. Cas. Abr. 12; 22 E. R. 10. 

819. —]—Anon. Ea to 1744), 2 Eq. Oas. 
Abr. 8,n.; 22 E. R. 


formed transactions had been closed 
at the end of its respective years 
without any objection by the deft. :-— 
Held: in the absence of any active 


opened.}—A uity acting upon the : 
rinol —CONWAY . MURPHY ‘eer malpractice, deception, or unfair pres- 
i apie ; pis ale dep edie or 8 7 7" Reo. N. 8. 343,—1R. ‘ ; sure on the part of pltfs., it was 
ee eee he, wecat es OF | Stk He main id whe em taken | Lari pottled 80 Long ago.—SroNs ©. 
su 0 oun a fo osure whic © ago. : 
cause an account, t to be taken mp to the | for jife of the equity, of redemption is HAMILTON, (1918) 31. . 688.—IR. 
e account 80 resent a taking 
be  gonslderod Freee te tees & age viartion theteot, twill be binding generally upon | PART III. SECT. 3, SUB-SECT. 8.— 
bela eon , 0X the in tail. But he will be at B. (b). 


yr re Dene open it i in ache 
suit.—E ULL v. SHEO NUND 
ix. SINGH ees, 18 W. R. 8. 


DUTT ». 
LAKSHIMANI DEBI (1908), IL. R. 38 
Calc. 493.—IND. 

314 itt. —— ———.}—Where pltf. & 
deft. who stood in tion of t & 
entirely of 0 of maney ol 
was introduosd, L& pit. be deed, a 
of the consideration oo hero was 


liberte te 7 surcharge & 
when the tenant for life of the oauity 
oe actaaliy reanot tk : taking of 
present a © of 
fo ; & all the decrees in the 
suit were had upon sequestration, & 
wh 


were taken :—. 
ene aoe hei entitled to open the 
goer -—WRIXON v. VizE (1842), 
Dr. rd War. 192; or a & 
998; 41. Eq. R. 468.1 
14”%.——— 
py a firm of ney -lenders 


ct., which was drawn out by plits. in 
full satisfaction of their & 


88 
coun to have five former 
Oa Tae pia Mare To1d we. Max. 
‘eb. 
1915, v tobeced, oa the 


d that thes ‘formed one os the 

same transection, that the tee oan Seaive: | De 
e 

& tbat the ‘ 


transactions were 
and unconscionable. Each of t of the five 


818 1. General rule.}—Accounts set- 
tled & closed cannot, in the absence of 


fraud, be reopen: -—Mo Vv. 
WALLACE (1853), 5 Moo. Ind. App. 

372.—IND. 
318 li. ——. or oun settled be- 
tween es may be reopened on the 
Zo substantial error or fraud.-~- 


AN BAKHAH v. JOSHI DAMODARI 
(1919), 1. LL, R. 42 Ail, 280.—IND. 


estates, devised to pltf. had, 
a few days after the decease, obtained 


ra converenice 0 part of the be alioge 
discharge of a settled balance 
a be due so We ae Ob it 


(1887 Dre & Wal. 4105 TO. & Fin. 
{8a ONE: 64; 4 Jur. 408.— 


Part ITI.—EQurraBLe JURISDICTION OR EQuiraBLE RELIEF. 


820. Collusion with guardian of infant.|— 
hg a Brown (1698), Colles, 42; 1 E. R. 
821. Trustee’s accounts—-Lapse of twenty-three 
years.J—Breach of trust can fall only on the 
nal estate of a trustee. Where fraud 
appeared in a stated account, the whole decreed 

to be opened, though of 23 years’ standing 
VERNON v. VAWDRY (OR VAUDREY) (1740), 2 Atk. 
119; Barn. Oh. 280; 2 Eq. Cas. Abr. 12; 26 

EB. R. 474, L. OC. 

Apld. Allfre 


Annotations :— y v. Allfrey (1849), 1 H. & Tw. 
179. Mentd. Adey v. Arnold (1852), 2 De G. M. & @. 
432; Holland v. Holland (1869), 4 Oh. App. 450, n. 
822. Agent’s account.|—Accounts opened, & a 

general account decreed against an agent, who 

was also tenant to his principal, in respect of 
fraud.— BEAUMONT v. BOULTBEE (1802), 7 Ves. 

599; 32 E.R. 241, L. O. 


Annotations :—Refd. Ormond v. Hutchinson (1806), 13 Ves. 
47; Wedderburn v. Wedderburn (1838), 4 My. & Cr. 41. 
entd. Palk v. Clinton (1805), 12 Ves. 48: Andrews v. 
Mowbray (1807), Wils. Ex. 71. 


328. Partner’s account.|—By articles of part- 
nership it was agreed that just & true accounts 
should be made out, half-yearly, & signed by the 
partners, & that such accounts should not after- 
wards be called in question, except for errors 
discovered in the lifetime of all the partners. 
The accounts were made out by one of the partners ; 
&, after the death of two of the other partners, 
it was discovered that the accounts were fraudu- 
lent :—Held: the fourth partner was entitled to 
have the accounts of the partnership taken from 
the date of the articles —OLDAKER v. LAVENDER 
(1833), 6 Sim. 239; 58 H.R. 583. 

324. Administrator’s accounts—Lapse of seven- 
teen years.|—A. died intestate in the year 1802, 
leaving his wife & several children surviving him. 
B., his brother, by means of misrepresentation, 
procured letters of administration to be granted 
to him, & placed himself in loco parentis to the 
children. The youngest child attained twenty- 
one in Sept. 1823, & in May, 1825, he signed an 
account furnished him by B., acknowledging, in 
writing, at the foot of it, that he had had a satis- 
factory investigation ot that account, & the 
administrator’s genera] account of the intestate’s 
estate & effects, & confirmed the same. In Jan. 
1828, he received the sym appearing on the signed 
account, as the balance due to him in respect of 
his share of the intestate’s estate. In Sept. 
1843, he filed a bill seeking to open the account. 
At the hearing, divers errors were proved to exist 
in the administrator’s accounts; some entries 
made by the administrator in his books beimg 
fictitious, & some items being omitted in his 
accounts. Notwithstanding seventeen years had 
elapsed since the settlement, & two years since 
the discovery of errors in the administrator's 
accounts, the ct. set aside the account, & decreed 
the same to be taken anew, d to limit the 
relief to the right to surcharge & falsify the account. 
—ALLFRBY v. ALLFREY (1849), 1 . & G. 87; 
1 H. & Tw. 179; 18 L. T. O. S. 250; 13 Jur. 
269; 41 E. R. 1195, L. CO. 

SM Tae ce a ane a 
Ward v. Sharp (1884), 63 GR. S13. ies ee 
825. -]—Although a residuary account 

signed by an executor is primé facie evidence of 

receipt of the moneys credited in the account, it 
is evidence which is open to explanation, & the 
acknowledgment is not conclusive against him 
in favour - fs gaineraeg ae eran ise 

Payment by pité. +» One of two exors., 
not, discharge where pltf. did not know A. to be 

J.-—-VOL. xX. 
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an exor., but employed him as his own agent to 
make the payment, which he failed to do, appro- 
poauns the money.—. v. DouGcuas (1886), 
6L. J. Ch. 91; 55 L. T. 583; 385 W. R. 122. 
See, also, Part XVITII., Sect. 4, post. 


826. Solicitor’s Account—Lapse of two years.| 
—An account settled between a client & her solr., 
including ed bill of costs, decreed to be 
opened & the bills referred for taxation in an action 
instituted nearly two years after such settlement, 
on the ground of undue influence, that the charges 
were improper & excessive, & that much of the 
business was aap! 5 & ought not to have 
been done.—-WATSON v. RODWELL (1878), 7 Ch. D. 
625; 47 L. J. Oh. 418; 26 W. R. 524; affd. 
(1879), 11 Ch. D. 150. 

327. ——— Lapse of thirty years.|—Accounts 
between a mtgee. solr. & his client the mtgor. 
stated & signed more than thirty years ago were 
opened on grounds that the client had no indc- 
pendent advice & signed without examination or 
explanation, that the accounts contained improper 
items, & that a third person was put forward as 
the mtgee.— WARD v. SHARP (1884), 53 L. J. Ch. 
313; 50L. T. 557; 32 W. R. 584. 

——.l|—See, further, SOLICITORS. 

328. Overcharges—Composition deed reopened.} 
—A ct. of equity will, at the suit of the debtor, 
entertain a bill to open an account settled between 
a debtor & creditor, although the debtor has 
registered a composition under Bankruptcy Act, 
1861 (c. 134), & entered the creditor for the amount 
settled, & the composition has been paid, if it be 
shown that the creditor was guilty of overcharges. 
—PIKE v. DICKINSON (1871), 7 Ch. App. 61; 41 
L. J. Ch. 171; 25 L. T. 579; 20 W. RK. 81, L. O. 

329. Accounts during long _ period.]|—Where 
accounts are impeached & it is shown that they 
contain errors of considerable extent both in 
number & amount, whether caused by mistake or 
fraud, the ct. will order such accounts, though 
extending over a long period of years, to be opened, 
& will not merely give liberty to surcharge & 
falsify ; & supposing a fiduciary relation to exist 
between the parties, the ct. will make a similar 
order if such accounts are shown to contain a less 
number of errors, or if they contain any fraudulent 
entrics.— WILLIAMSON v. BARBOUR (1877), 9 Ch. D. 
St 50 L. J. Ch. 147; 37 L. T. 698; 27 W. R. 

84, n. 

Annotations :—-Folld. Hyman v. Helm (1885), 2 T. L. R. 
205. Consd. ‘Tho Pongala (1895), 73 L. T. 512. : 
Gething v. Keighley (1878), 9 Ch. D. 547; Emma Silver 

. v. 1880), 29 W. R. 481; Hyman ». 

Helm (1883), 24 Ch. D. 531; ard v. Sh (1884), 53 

L. J. Oh veh seen Rk Lambert v. Still, [1894) 1 Ch. 


Bank, [1918] . 

56 L. T. 455. 

880. One error proved.|—GETHING v. KEIGH- 
LEY, No. 350, post. 


881. Fiduciary relationship.|—-WILLIAMSON v. 
BaRrsour, No. 329, ante. 

332. Bank pass book.|—In the pass book of 
pltf. which was balanced half-yearly, the amount 
of the forged bills was debi to pltf. That, it 
was said, was an account stated which could not 
now be questioned. But at the time the book 
was balanced the frauds of G. had not been dis- 
covered, & when the discovery was made I do 
not see any reason why the items debited should 
not be questioned (OHARLES, J.).—VAGLIANO 
BROTHERS v. BANK OF ENGLAND (GOVERNOR & 
Co.) (1888), 22 Q. B. D.1038; 58 L. J. Q. B. 27; 59 
L. 64; 5T.L. BR. 82; affd. (1889), 28 Q. B. D. 
248, O. A.; revsd. on other grounds sub nom. 
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Sect. 3.—Account: Sub-sect. 8, B. (b) & (c).] 
BANK OF ENGLAND v. VAGLIANO Brorumrs, [1891] 


A. ©. 107, H. L. 
Annotations :—Consd. pitigala Rubber Estates 


National Bank of mag? [1909] 2 K. B, 1010. B___ 

Holland v. Man yerpoo B 

Co, 1309) 14 Com. Cas. Parts Robinson ¢. 
Pacific Ry., (1803) A . 481; Re English 

Bank of the eifo late, Hx . 

Ch. 438; He Budgett, one F vw. Adams, [1894] 2 

557: Scholfleld v. Londesborough, [1896] A. C. 

Clutton v. Attenborough, [1897] A. C. a Cue nl 

servators v. Sneed, {189 

ree (1898), 47 W. 


, ;_ Vinden v. Hughes, boos), i K. wes 

am Laun Co. v. B ; 

444; North & South Wales Bank v. Macbeth, No = 
South Wales Bank » teens 1908} A. C. 137; ; Halli ov 
Ha an 11919) : EB imble, Sons v. Rosenbe 
rt 3K. B gh G. for quebecs [on {191 


8 ‘Sanday v. British & 
B. nnell v. Pri Pe eae 57: 
86 -L. 3. Kk. B. 300: London 


eee Ry. Light, Heat & Power and ry. 

662; D espatie v. aeons det 1A. OC. 
: Miipen - %, Nash, [1924] A. C. 625; Samuel v. 
Dumas, [1924] A 431. 


See, further, Ne aan & FRAUD. 


(c) Mistake as Ground for re-opening Account. 


See, generally, MIsTaK®E. 

8. Gene "rule.|—A verbal statement of an 
account & a receipt in full given for the balance 
then agreed to be due are no bar to a bill for 
opening the account if there have been mistakes 
in the t jon.—WALKER v. CONSETT (1801), 
For. 157; 145 E. R. 1144. 

Phe. ——.|—Deft., under the plea of non- 
mpsit to an account stated, may prove that 
es existed in an account which he had 

E aire admitted to be correct.—THOMAS 1. 
AWKES (1841), 8 M. & W. 140; 9 Dowl. 801; 
OL, J. Ex. 240; 151 E. R. 983. 
pier ners >—Apld. Wilson v. Wilson 1864), 14 C. B. 616- 
Refd. Dani ery v. Sinclair (1881), 6 A. Re B ayley- 
joe & Cohen’s Contract, [1909] 1 Ch. 648; 
8.8. Co. v, Alexandria Engineering Works 
(1921), 38 TT. L. R. 184. 
335. Whether specific allegations necessary.|— 
ANON. (1680), Freem. Ch. 62; 22 E. R. 1059. 
336. —— a RE ia v. JOHNS (1717), Bunb. 
11; 145 E. 577 
887. ———_.|—Where a deft. sets forth a stated 
account it is a bar to a general account till par- 
ticular errors are assigned.— DAWSON v. DAWSON 
ee West femp. Hard. 171; 1 Atk. 1; 25 
838. ——.]——-Bill to open a settled account 
must state specific errors.—TAYLOR v. HAYLIN 
(1788), 2 Bro. C. C. 810; 1 Cox, Eq. Cas. 435 ; 


29 E. R. 170 

nnotations :-—Refd. v. Keighley (1878), 9 Ch. D. 
Amys wot Yourell ». Hiterias Bank nity 1A © 379. 

839. J—Bill to open a settled account 
must state specific errors, not generally that it 
is erroneous.— JOHNSON v. OURTIS (1791), 3 Bro. 
C. OC. 266; 29 E. R. 628, L. C. 

Annotation ‘—Retd. Yourell v. Hibernian Bank (1918), 87 


L. J. P.O. 1. 

340. —A_ settled account between 
attorney & client was opened upon general allega- 
tions by the client of error admitted, though no 

ecific errors were pointed out —MATTHEWS t. 
WALLWYN (1798), 4 Ves. 118; 81 E. RK. 62. 


Annotations :—Reld. Cheese v. Keen, {1908} 1 Ch. 245. 
PART Ill. SECT. 8, SUB-SECT. 3.— 
B. (0). 


Pole gree kage rule.}—Accounte set- 

may be reopened 

on on the oun of substantial error or 
the errors are cient 

robes & importance, whether they 








are caused b 
ct. has @ 


HQuITY. 


Mentd. Jones v. Gibbons ans (1804), 9 Vea. 407; Re rere & 
on 
§. 


cailen e Dixon pees te . Tt. 0. 
w (1855 & G. 361; 
‘ ta 869), 17 W. Rt 559 ; Mpicksrton . 
Walker, (1885 A 34 W. R. 141; Re a Pre Humber ° 
Richards fen 9 L. J. Ch. 
1900 7385 caeaeiee v. Smith, oni 1 1 “on. a8; 
eL ble v. Union Bank of Scotland, {1914 

341. ]—In order to entitle a eran to 
open a settled account, it is not sufficient merely 
to prove the existence in the account of sabkaba 
which a ct. of equity might consider impro 
charges or omissions, without reference to w t 
may have been the conduct of the party in agreeing 
to such account ; because, in the absence of fraud 
or pressure, every item in an account, of which, 
at the time of settlement, the parties are fully 
cognisant, may be considered as the subject of 
special agreement between them, which neither 

party is at liberty to repudiate—-MAUND v. 
ALLIES ee 5 fas 860, L. C. 

842. account was settled, & re- 
leases execut od Geb the residuary legatees of 
a partner & the representatives of the surviving 
partner. Numerous & important errors in the 
account having been proved, the release was set 
aside, but having regard to the lapse of time, & 
the loss of books & documents the ct. declined 
opening the accounts altogether, but gave liberty 
only to surcharge & falsify. 

Where a release has been executed, & the parties 
have for a long space of time acquiesced in it, the 
mere proof of errors will not, in the absence of 
fraud, induce the ct. either to set it aside or to 
give leave to surcharge & falsify ; but the nature 
& amount of the errors alleged & proved, may havo 
& very considerable effect in the consideration of 
the question, whether the release was fairly 
obtained.— Mm.Lar v. Craia (1843), 6 Beav. 438 ; 
49 KE. R. 893. 

Annotation :-—Refd. Allfrey v. Allfrey (1849), 1 Mac. & G. 87. 

343. ——.|—SAMUEL v. ROBINSON (1847), 8 
L. T. O. 8. 122, 367. 

344. Er he elie ta alleged that pltf. let 
mines to deft., for twenty-one years, at a clear 
annual rent of £400 & a tonnage rent on the ore 
raised ; the to e rent, if it amounted to or 
exceeded £400, to be taken instead of the £400; 
&, if it fell short of the £400, the £400 to be paid, 
& the deficiency to be made up by deductions from 
the tonnage rent of subsequent years; &, if in 
any year the tonnage rent, upon ordinary working, 
did not come up to the £400, the excess of pay- 
ment (if any) in previous years, above the £400, 
might be set off against the £400 due on such year ; 
the meaning of the parties being that the rent of 
£400 should at all events be paid, if more than 
that was paid in any one year, & afterwards the 
mines should not produce enough to pay the £400, 
ane should not, throughout the term, be liable 

ay more than the £400 per annum, inclusive 
a the extra rent raised by tonnage rent: covenant 
by deft. to pay the rents; breach, non-payment 
of veer e rent upon the quantity of ore raised. 
Plea : at deft. annually accounted with pltf. 
each year concerning all the ore raised in that 
year, & the amount of tonnage rent; &, on each 
accounting, a certain sum was agreed by deft. & 
pitf. to be the balance due, & the balances were 
paid by deft. to pltf., & accepted by pltf., in full 


accounts between solr. & client, it is 
sufficient to allege generall that the 
accounts are erroneous, without speci- 


e Maseetaen Tibal (stl) Je ibe ” War. 


557; 41. Eq. 








833 ii. ——~.}—In impeaching settled 


Part [IJ.—EQuiraBLEe JURISDICTION oR EQuItaBLE RELIEF. 


satisfaction & Sone of the tonnage rent pay- 
able. Replication: That the accountings were 
not correct, but ore was omitted which ought to 
have been included, by mistake, & through 
rae i of facts on the part of the pitf.; & 
the balances stated were for less ore than was 
raised ; & the balances were paid & accepted on 
such accountings. On demurrer to plea & repli- 
cation :—Held: the plea, showing only a state- 
ment of accounts on one side, did not show a 
statement binding pltf., at any rate not con- 
clusively, & was at any rate answered by the 
replication showing error in the account, though 
not fraud.— PERRY 7. ATTWOOD (1858), 6 E. & B. 
601; 25 L. J. Q. B. 408; 27 L. T. O. S. 170; 
2 Jur. N.S. 1071; 4 W. R. 608; 119 E. R. 1021. 
Annotation :-—Refd. Camillo Tank S.S. Co. v. Alexandria 

Engineering Works (1921), 38 T. L. R. 134. 

345. Omission of items.|—A pltf. applying for 
an injunction to restrain a deft. from proceeding 
at law to recover the amount of a promissory note, 
on the ground that there are accounts subsisting 
between them, was precluded by having settled & 
signed an account leaving a balance in favour of 
deft. If there have been other subsequent accounts 
between them, the ct. will not consider that a 
ground for interfering, where deft. states that pltf. 
has withheld his accounts, & refused, though often 
requested, to come to a settlement. Charges for 
business done, as attorney or agent, will not raise 
an account so as to give such attorney or agent 
an equity against the holder of his promissory 
note, as money mutually due on either side will, 
for such demands are rather matter of set-off. 
Nor does it destroy the effect in equity of a settle- 
ment of accounts that charges for business done 
before the liquidation of the accounts were not 
included in the account so settled.—HIRST v. 
PEIRSE (1817), 4 Price 339; 146 EH. R. 483. 
Annotation :—Mentd. Ellice v. Roupell (No. 2) (1863), 32 

Beav. 308. 

846. ——.|—-A., the representative of a 
deceased partner, having filed his bill against C., 
the surviving partner, for an account, A., in con- 
sideration of £500, released C. from all claims, & 
the bill was dismissed. By mutual error a debt 
of £2000 owing to the partnership, but which was 
not then known to exist, was omitted in the con- 
sideration by both parties ; O. afterwards received 
it :—Held: A., notwithstanding the release, was 
entitled to his share of the debt, but that to obtain 
it the whole account must be reopened.—PRiITT 
v. CEAY (1843), 6 Beav. 503; 1 L. T. O. S. 409; 
49 E. R. 920. 

Annies :—Refd. Gothing v. Keighley (1878), 9 Ch. D. 


347. -]—Plaintiff, the surveyor to the 
trustees of turnpike roads, rendered to the trustees 
yearly accounts purporting to be the whole amount 
of the money expended in the maintenance of the 
roads, it being his duty to make all contracts & 
give orders & pay the sums due in respect thereof, 
he being permitted to draw cheques on the trea- 
surer to a certain amount, & the balance alleged 
to be due to him at the end of each year boing 
carried on to the next. From the accounts so 
rendered, the clerk to the trustees, pursuant to 
Turnpike Roads Act, 1822, c. 126, made out & 
transmitted to the clerk of the peace a statement 
of the revenue & expenditure of the trust, & these 
statements were duly published as required by 
law, & the trustees, with the money in hand, paid 
off debts of the trust. Pltf. subsequently claimed 
a larger sum as due to him in respect of payents 
in these years, the whole amount of which ought 
to have been paid for & brought into the previous 
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accounts, but was knowingly omitted by piltf., 
but without any intention on his part to receive 
more than was due to him :—Held: aoa was 
estopped from recovering the excess m the 
Gructeca, they having acted upon the faith of the 
statements in the accounts originally rendered.— 
CAVE v. Mitts (1862), 7 H. & N. 913; 31 L. J. Ex. 
265; 6 L. T. 650; 8 Jur. N. S. 363; 10 W. R. 
471; 158 E. R. 740. 


348. -]|—Deft. bought for pltf. shares in 
the T. & D. railway, which then were only unissued 
scrip, so that no crt was payable. By the 
custom of the market (Liverpool), the price 
does or does not include the deposit according as 
the scrip has issued or not: & the published share 
lists show how this is. Deft., before the scrip 
issued, sent ae bought & sold notes, stating the 
price without the deposit ; but he daily sent plté. 
the share lists. After the scrip issued, deft. paid 
the deposit; but he still omitted, in accounts 
afterwards sent, to debit pltf. with the deposit. 
Pitf. had made these purchases for his own 
principals; & he debited them at a price not 
including the deposit ; but whether the contract, 
as between him & the principals, was a time bar- 
gain, or shares were actually delivered, did not 
appear :—Held: deft. was not, upon either sup- 
position, precluded from charging for the deposit, 
& setting it off, as in the former case. 

They dealt with pltf. as the principal in the 
transaction, & are not concluded by having, by 
mistake, omitted to charge him with a payment 
of which he has had the benefit by the actual 
 oetea ag of the scrip, which could only have 

een obtained by the payment in question (LorpD 
DENMAN, O.J.).—DAILS v. LLOYD (1848), 12 Q. B. 
531; 5 Ry. & Can. Cas. 572; 171. J. Q. B. 247; 
11 L. T. O. 8S. 827; 12 Jur. 827; 116 BE. 7 ~~ 
Annotations :—Retd. Bayley v. Wilkins (1849), 7 0. B. 886; 

Townsend v. Crowdy (1860), 8 O. B. N. 8. ; Camillo 

Tank 8.8, Go. v. Alexandria Engineering Works (1931), 

38 T. L. R. 134. 

349. One error proved.|—-In a case where the 
accounting party was the solr. or agent of the 
party sought to be charged, & it appeared that an 
item of £600 was inserted for professional charges 
in the account which it was sought to treat as 
settled, no bill of costs having been delivered, & 
the £600 exceeding by £75 the sum really due :— 
Held: that this was not such an error as could be 
set right by a decree to surcharge & falsify, but 
that the account must be dealt with as an open 
account. 

A settled account, otherwise unimpeachable, 
in which an error is proved to exist, may be sub- 
jected to a decree to surcharge & falsify, upon the 
supposition that one error having been proved 
others may be expected upon investigation to be 
discovered ; but if the relative situation of the 
parties, or the manner in which the settlement 
took place, or the nature of the error proved, show 
that the alleged settlement ought not to be con- 
sidered as an act binding upon the y signing, 
& that it would be inequitable for the accounting 
party to take advantage of it, the ct. is not content 
with enabling the party to surcharge & falsify an 
account which never ought to have been so settled, 
but directs the taking of an open account (LORD 

MeELimrRsn (1850), 





_CoTTENHAM, OC.).—-OCOLEMAN uv. 
2 Mac. & G. 309; 17L. T.0.8. 45; 42 E.R. lly, 


L. 0. 


Annotations 
ad, Sain 

‘Still, [1 

2K.&J. 


ned. Mo ©. Higgins (1859), 1 Giff. 370. 
Oonsd. 


so taad, Mongee 
tson v. Rodwe (ESTE). 7 Ch. D. 625. 
1884), 53 L. J. Oh. 318; Re Webb, Lam- 
04) 1 Oh. 78. Refd. Blagrave v. Routh 
509; Gething v. Keighley (1878), 9 Ch. D. 
ry 2 


bert v. 
ate 
47. 
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Sect. 8.—Account: Sub-sect. 8, B. (c) & (d) & C.; 
sub-sect. 9.] 

350. -]—Where an account is impeached, 
if a single important error is established, the ct. 
will not, except in the case of fraud, order the 
whole account to be opened, but will make a 
oars that plitf. may be at liberty to surcharge & 


In a partnership action, where one error of £950 
was established in an account long settled :— 
Held: in taking the accounts pltf. should be at 
liberty to surc & falsify; & such liberty 
should not be limited to errors appearing from the 
books.—GETHING v. KEIGHLEY (1878), 9 Ch. D. 
547; 48 L. J. Ch. 45; 27 W. R. 283. 

A s—~-Apld. Ward v. Sharp (1884), 58 L. J. Ch. 313. 
Re Webb, Lambert ». Still, [1894] i Ch. 73; Yourell 
v. Hibernian Bank, [1918] A. O. 372. 

351. Overcharge.|—CoLEMAN v. MELLERSH, 
No. 849, ante. 

852. ——.]—S. & S., the trustees & exors. of 
a will, who were solrs. carrying on business in 
partnership & were authorised by the will to charge 
for professional business done by them for the 
estate, wound up the estate & sent an account to 
the five residuary legatees with a letter saying that, 
if they would call at the office of the exors. on a 
day named, the exors. would give them any 
explanations they might require, & would hand 
them over cheques for their shares of the residue. 
The account was not a complicated one, & among 
the items was, ‘‘ Paid Messrs. S. & Co. costs 
shies Pe racy & counsel’s fees & payments 
made by them, £116 17s. 2d.’’ The ultimate 
balance shown was £331 36. 4d., the bulk of the 
testator’s property having been disposed of by 
specific bequests. Theresiduary legatees attended, 
ra at the foot of the account a memorandum, 
‘‘ We have examined & approve of the foregoing 
account,’’ received cheques for their shares, & 
executed a release to the trustees & exors. The 
trustees & exors. never informed the residuary 
legatees that they were entitled to have a bill 
of costs delivered, & to have it taxed if they 
thought fit. Nine years afterwards three of the 
residuary legatees brought an action to have it 
declared that the release was not binding on them, 
& to have a bill of costs delivered & taxed. On 
production of documents there were found in the 
costs ledger of the solrs. items which came to more 
than the amount charged for costs in their account, 
there was no evidence of excessive charge beyond 
a deposition by an experienced solr’s. clerk that 
in opinion at least one-sixth would be taxed 
off the amount of costs appearing in the ledger, 
& there was no proof of error in the rest of the 
account :—Held: although it was the duty of the 
solr. trustees have informed the residu 
legatees that they were entitled to have a bi 
of costs, & if they thought fit to have it taxed or 
moderated, the omission to do-so was not by itself 
a sufficient ground for opening a settled account ; 
in order to do so it was necessary to show that 
injustice would be done by allowing the settled 
account to stand; if excessive charges had been 
shown the account must have been opened, but 
as no error had been shown the action rightly 
been -—Re Warps, LAMBERT v. STILL, 
{1894] 1 Ch. 78; 68 L. J. Ch. 145; 70 L. T. 318, 


Annotation :— VY ; 191 
rece Refd. Yourell v. Hibernian Bank, [1918] 


8538, ———.}—K. was a builder, & from 1888 to 
1904 employed C. as his solr., who financed him 
ns. No bills of costs were 


in numerous transactio 
delivered, but from time to time accounts were 





Equity. 


stated between them, & the amount due for loans, 
interest & costs was agreed, & O. took mtges. for 
the agreed amounts. By 1904 all the mitges., 
sig two, had been paid off, either by sales or 
by K. paying off & ng reconveyances of the 
mtges., & on each occasion the amount due was 
agreed. In 1905 O. died, & in 1906 his exors. 
brought an action agaius K. to enforce the two 
subsisting sp Sead . counterclaimed for an 
account of all the transactions & dealings between 
himself & C. from 1883, alleging (as the fact was) 
that he had had no independent advice, & in some 
of the settled accounts he taba errors in respect 
of interest, etc.:—Held: K. was entitled to open 
all the accounts & to tax, surcharge & err? fe & 
that his right was not barred by Stat. Limitations, 
although all the settled accounts but one had been 
agreed more than six years before the date of his 
counterclaim. 

How far the ct. will open accounts upon proof 
of error appearing in some but not all of them must 
depend upon the circumstances of the particular 
case, think that where the relation subsisting 
between the parties, the character of the errors, 
& the connection of the accounts, lead to the 
inference that the errors proved in some cases 
may be expected to appear in all, there the ct. 
should give relief in respect of all (NEVILLE, J.).— 
CHEESE v. KEEN, [1908] 1 Ch. 245; 77 L. J. Ch. 
163; 98 L. T. 316; 24 T. L. R. 138. 

Errors in bank pass-book.}|—-See BANKERS, Vol. 
III., p. 248, Nos. 696-701. 

See, further, MISTAKE. 


(d) Ignorance as Ground for re-opening Account. 


354. Ignorance of facts as ground for re- 
opening.|—A law agent continuing to act for his 
client, held responsible for a loss caused by his 
neglect, although twenty-five years had elapsed 
since the transaction, notwithstanding a corre- 
spondence respecting the loss, in which the client 
acquiesced without remonstrance, & after a settle- 
ment of accounts with the representatives of the 
client, & a discharge given by them before they 
had discovered the facts.—MACDONALD v. MaAc- 
DONALD & LILLIE (1819), 1 Bli. 315; 4 EH. R. 119, 
H. I 


» Ade 

355. Partnership accounts—Lapse of time. 
—Account of deceased partner’s estate directe 
after a lapse of thirty years & repeated changes 
in the firm, & after several deeds & a release had 
been executed by the parties beneficially interested; 
the surviving partners being the exors. of the 
deceased partner & guardians of, the cestuis que 
trust, & the settlements being partial only, & 
founded on insufficient knowledge, by the cestuis 
gue trust, of the partnership affairs & accounts :— 
Held: A. & C. being exors. & guardians as well 
as surviving partners, & the release being partial 
only, & founded on insufficient knowledge by the 
cestuis que trust of the partnership affairs & 
accounts, pltfs. were not precluded by their 
deeds or Dy eee of time, from inquiring into the 
mode in which the assets of the old firm had been 
dealt with, & claiming a share in the profits 
arising from testator’s assets having been used in 
the business of the successive pa rage 
WEDDERBURN v. WEDDERBURN (1888), 4 My. & Or. 
41; 8L. J. Ch. 177; 3 Jur. 596; 41 E. R. 16, 
L. C.; subsequent proceedings (1840), 4 My. & Cr. 


585, L. O. 
Willett_v. Blanford 5 re 


Annotations :—~Oonad. 
258; Edinbusgh Aa pa ©. Lord Advocate (18 
v. Allfrey (1849), 1 Mac. & G. 87; Harte, 
(1854), 34 L. T. O. 





S, 185; Clements v. Hall (1858), 81 


Part III.—EQUITABLE JURISDICTION OR EQuiTaBLe RE IEF. 


T..0. 8.1; Vyse v. Foster > to Bear. 8 vr 4 APH STE: Be n. 


0 Milne (185 ee "Simpson v. 
Chap (1853), 4 De G. 1) & He y. 154: ‘Bwinborne 9. 
N mn (1858), 16 Beav. Dari Wedderburn v. Wedder- 
burn (1856), 28 L. T. O. 8.4; Bright v. Legerton (1861), 
De G. F. & J. 606 
3856. ———.]—PERRY v. ATTWOOD, No. 344, ante. 
3857. ——— Debit entry by managing director— 


Without knowledge of directors.|—Re STAFFORD- 
SHIRE JOINT Stock BANK (IN LIQUIDATION) 
(1891), 7 T. L. R. 489. 

858. Ignorance of rights as ground for re- 
opening.|—Where a party, tenant for life of a 
residuary estate under a will, & of advanced age, 
& who had enjoyed in specie the estate for nearly 
thirty years, with the privity & acquiescence of 
the remainderman, a solr., who was also the exor. 
of the testator, & son of ‘the tenant for life, was 
persuaded, under an imperfect conception of her 
rights & interests, & on the authority of the 
: inion of an eminent counsel on the construction 

the will, taken by the exor. & remainderman, 
ae an inaccurate, & insufficient statement of the 
will & existing circumstances, tq sign a written 
settlement of accounts, formed on the principle 
that she, as tenant, for life, was only entitled to 
the dividends & interest of the testator’s estate, 
as if the same had been converted shortly after 
his decease,—the settled account was set aside, 
it being the opinion of the ct., that the widow of 
the testator was entitled to the enjoyment of the 
testator’s estate for her life in specie, & as it existed 
at his decease.—PICKERING v. PICKERING (1839), 
4 My. & Cr. 289 ; 8 L. J. Ch. 336; 3 Jur. 748; 
41 E. R. 113, L. C 


Annotations Rel, Smith v Fineombe (1852), 3 aga & G. 
658 ; Mason n (1886), 2 T. R. Men td. 
Benn ». Dixon Cgtoy 10 Sim. 636; Us acee ‘vy. Baker 
ase) 18 Beav. Ae7 Caldecott v ; 1842), 1 

& ©. Ch. Cas. 312 Golo °, Stutely (1842), 6 Jur. eat 
Hea v. 6. oh. Cas. 380 6 5ur.7 aniel v. Warren (18 43), 
ee "vy. Hinvea (1844), ei Hare, 
v. 


Foe: © Sots ent (1 leas oa 5 Hare, 
Chambers aN 45 Sim. 183; Picku : Atkinson Sea 
feta ; Hunt v. Scott (1847), e G. & Sm. 219 


can 'b v. Earls ae del e: ur. 921; B88 on v. Mount 
“a on noo a uae 17 


Hare, "498 in Deon dareaat 


é . v. Wh 
garni v. Thursby Oey L. R. 19 Eq. 395; 
ned Re Game, Gam 
land, Miller ». Bland,” 11a8bTe g 
He Ven eecaheaeee” Bo ¢: Cooper, a ss 
a Gh Sige Stanier v. Hodgkinson (1903) 
Re Wareham, Wareham v. Brewin 18181 8 Ch. 312: 
he Oi vees® Will Trusts, Pickering v. Deana 1991) 2 Ch. 309. 


C. Right to Surcharge and Falsify. 


859. Surcharge & falsification distinguished.|— 
If any of the parties can show an omission, for 
which credit ought to be, that is a surcharge ; 
or if anything is inserted, that is a wrong charge, 
he is at liberty to wai it, & that is falsification 
(LORD HARDWICKE, C.).—PIT v. CHOLMONDELEY 
(1754), 2 Ves. Sen. 565; 28 BE. R. 360, L. O. 

860. Mistakes in account—Both parties living. | 


277 


aon (prior to 1744), 2 Hq. Cas. Abr. 12; 22 
361. —-— -——.|—Where there are onl 
takes in an account, that is a reason indeed, avon 
whilst both parties are living, only to give liberty 
to surcharge & falsify, but where there are gross 
impositions in the account, as there are in the 
present case, that is a reason whilst the parties 
are living to set aside the account entirely. The 
party indeed, in whose favour the account is 
settled, may aftae by that means, but if he does, 
he suffers for his own fraud.—VERNON v. VAUDREY 
(OR VAWDRY) (1740), Barn. Ch. 280; 2 Atk. 119; 
Eq. Cas. Abr. 12; 27 E. R. 646, L. 0. 


Annotations :—Consd. Allfre Allfre Je G. a, & G, 488 
87. Mentd. Adey v. aera (1852), "i De 432; 


Holland v. Holland (1869), 4 OL tg 


362. Absence of peepee ee ctasaneenl ] 
—MILLAR v. CRAIG, No. 342, ante. 











363. ——.] — ALLFREY v. ALLFREY, No. 
324, ante 
364. Specific allegation necessary.|—-The 


rule in equity is, that if a party secks to open a 
settled account, so as to surcharge & falsify it, 
he must in his bill specifically charge at eaat 
one definite & important error, & support that 
charge with evidence confirming it as laid.— 
PARKINSON v. HANBURY (1867), L. R. 2H. L. 1; 

36 L. J. Ch. 292; 16 L. T. 243; 15 W. R. 642, 
H..; affg. State Dieta J. [icine 450, L. JJ. 


Annotations :-—Consd. Whyte ms (1884) 26 Ch. 2 
ul ne Menta. Kirkwood v. e, Thotapson (1 65), g Hem, & 


, Bt Ob. D. Fit ao Sm. 468 ma, & M. 
2 “Abbott ( tt 886), Ba 31 


1865 
D. a, 4; Sachs Noe (1887), 
§3 v. Russell ( 
aT rs Garfit (1888), 38 Ch. D. v. Barn 
(iss Ob. fy Gaskell v. Gosling, iso) I %. *B. 660. 
k Chemical & Maplosives Co., A.-G. v. The Co., 
1693) 2 Ch. 289. 
365. One error.|—GETHING v. KEIGHLEY, 
No. 350, ante. 
See, also, Nos. 336, 341, ante. 





366. Overcharges .j—CoLeMAN v. MELLERSH, 
No. 349, ante. 
867. Omission—Partnership account.|— 





BaRRow v. Barrow (1872), 27 L. T. 481. 
368. -]—CHEESE v. KEEN, No. 353, ante. 
369. Effect of right—Cross accounts allowed —]— 
ANON. (undated), cited 1 Maddock’s Chancery 
Practice, 3rd ed., p. 144; 1 Daniell’s Chancery 
Practice, 8th ed., p. 421. 
Annotation —Expld. ae v. Cowie (1878), 26 W. R. 854. 
Accounts between principal & agent.|—See 
AGENCY, Vol. I., p. 447, Nos. 1861-1363. 





SuB-sEcT. 9.—Loss oF Riaut TO ACCOUNT— 
DELAY. 


870. General rule—Fraud.]—Under particular 
circumstances of fraud, imposition, & delay, a 
ct. of equity will decree an account of rents & 

rofits of an estate, after an adverse possession of 
Atty years. —STACKPOOLH v. DAVOREN (1780), 
1 Bro. Parl. Cas. 9; 1 E. R. 382, H. L. 





PART III. SECT. 8, SUB-SECT. 8.—C. also died, 
862 i. Mistakes in account—Absence 
ud—. -}~—Under 


inst the co 
in 1817, in a suit moi 


having his exor., in 1848 
up to which time the receiver had 
continued in peo 

iresses of the grantor, 
praying a revivor of the former suit, 


to have the account taken de novo; 
but they should Lo at lHberty to 

urcharge & fy it.—L’ESTRANGE 
e: WHuiTt (1850), 1 I. Ch. R. 15.—IR. 


PART III. SECT. 8, SUB-SECT. 9. 


filed a bill 


char an account of what was due for arrears 

upon lan @ grantor’s | of the annuity, & that the sum cies k. Right lost by laches.) — Deft. 
ju ent creditors, who were in pos- | dre should be declared a ei under an ar nore hbo pitf. took 
on, by virtue of writs of clog, the lands. Defte. insisted that the pene of tty to hold for 
ail ecco — ar o what was due | account taken in the former suit in & to eeca to him for it & 
ver was | the absence of the grantor was not | received the rents for 35 years without 
eppoiated overt the is lands. The E died fn binding upon them :—Held: in conse- {| accoun —Held: right in account 
1842, net ae t ha havin dinpsanh & oars, | ke theis he t a qulesoanos was not barred by, Ia 3 nD L R. 

ou ars subsequen’ . le 

ial of the account. The pete or six years, they were not entitled | 232; 3 N. B. Eq. Rep. LoGaN. 
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Sect. 8.—Account: Sub-sect. 9.] 


371. Right lost by laches—Claim by lord of 
manor against tenant of mines.}|—(1) Where the 
lord of a manor, who claimed against the tenants 
the right of peor in the mines within the manor, 
had stood by for a long period & allowed the 
tenants, without objection, to work the mines & to 
expend large sums of money upon their mining 
operations, the ct. would not assist him by making 
a decree for an injunction or account against the 
tenants, but left him to his legal remedy. 

(2) The right to an account, even in the case of 
mines, may be lost by laches.— PARROTT v. PALMER 
(1884), 3 My. & K. 6382; 40 B. R. 241, L. C. 
Annotations :—As to (1) Refd. Haigh v. Jaggar (1845), 2 

Coll. 231 ; Powell v. Aiken (1858), 4 K. & J. 343; Wright 

v. Pitt (1870), L. R. 12 Eq. 408; Elias v. Griffith (1878), 

8 Ch. D. 521; Blackmore v. White, [1899] 1 Q. B. 293. 
rrtig (2) Refd. Hunter v. Stewart (1861), 4 De G. F. & J. 


372. ——— Account of captures by privateers. |— 
Bill for an account of the produce of the captures 
by the Royal Family Privateers of Bristol dismissed 
on the ground of laches: the original bill having 
been filed in 1749: but the length of time cannot 
be pleaded in bar.— PEARSON v. BELCHIER (1799), 
4 Ves. 627; 31 E. R. 323. 

Annotations :—Refd. Chalmer v. Bradley (1819), 1 Jac. & W. 

$1. Mentd. Meux v. Maltby (1818), 2 Swan. 277 

373. Notwithstanding pendency of ac- 
counts.|—In 1758 & 1764 H. had paid the sums 
of £400 & £2,000 of the debts of A., & had from 
time to time, & at the periods of these payments, 
received various moneys belonging to A. from his 
agents. A bill being filed by the representatives 
of A. to ascertain & raise certain charges upon A.’s 
estate ; H. in his answer made no claim in respect 
of the payments of the £2,000 or the £400; & in 
two successive charges sent in by him before the 
master, he did not make any such claim; but at 
last, in the year 1817, he produced a charge, in 
which those sums were claimed with interest :— 
Held: im these circumstances the claims were 
barred by laches & length of time, notwithstand- 
ing the pendency of the accounts; & were 
properly disallowed in the same account in which 
& 





was charged with moneys from time to time, 
the period in question advanced to 
ents of A.—GoRE v. LORTON (LORD) 

.S. 286; 1 Dow. & Cl. 190; 4H. R. 


durin 
him by the 
Cee 2 Bli. 


yk L. 


Annotation :—Mentd. Skeffington v. Whitehurst (1837), 3 
Y. & O. Ex. 1. 


374. Loss of vouchers.|—It is said that 
this ct. acts by analogy to Stat. Limitations, & 
that it is inequitable to take an account after 
this lapse of time, the ct., ought, undoubtedly, to 
be very strict in not allowing stale demands, as, 
in consequence of the probable loss of vouchers, 
the acccunting party may be unable to prove his 
payments (RoMILLY, M.R.).—MATHEW v. BRISE 





Annotations :—Mentd. Sleeman v. Wilson (1871), L. R. 13 

Hq. 86; Wall v. Stanwick (1887), 34 Ch. D. 763. 

375. Claim against administrator.) — 
Lapse of time will bar the right of the next-of-kin 
of an intestate to an account against the admini- 
strator.— KOHLER v. REYNOLDS (1857), 26 L. J. Ch. 
415; 5 W.R. 422. 

Annotation + Eapld. Re Richardson, Pole v. Pattenden, 

[1920] 1 Ch. 423. 

376. ——— Profits for infringement of trade- 
seer re injunction was granted to restrain the 
use of pltf.’s trade mark of an ox affixed to pack- 
ages of mustard, but no account of profits before 





Equity. 


delay.— 

HARRISON v. TAYLOR (1865), 12 L. T. 339; 29 

J. P. 582; 11 Jur. N.S. 408. 

See, further, TRADE MARKS. 

377. Claim by dock company for dues 
from harbour board.|—The S. Dock Co. were liable 
under Act of Parliament to pay the 8S. Harbour & 
Pier Board deficiencies of their income which 
might occur after the opening of the docks. Such 
deficiencies were not claimed for several years :— 
Held: the dock co. had a right to have the 
accounts taken in equity.—SouTHAMPTON Dock 
Co. v. SOUTHAMPTON HARBOUR & PIER BoarpD 
L. R. 11 Hq. 254; 40 L. J. Ch. 823; 23 
L. T. 698; 19 W. R. 2013; subsequent procecdings 
(1872), L. R. 14 Hq. 595. 

378. Transactions between merchants—Claim 
after merchant’s death—When dealings terminated 
several years before.|--SHERMAN 1. SHERMAN, No. 
306, ante. 

379. Forbearance to sue after account 
closed.|—Though the statute [Stat. Limitations] 
has always been construed to except accounts 
open between merchant & merchant, yet that 1s 
to be understood with this distinction, that if 
open accounts be by subsequent acts continued, 
they are not barred by the intervention of such 
length of time from the original transaction ; but 
if such an account is by complainant deserted, 
then in such case it is barred (per CuR.).—-BRIDGES 
v. MITCHELL (1726), Bunb. 217; Gilb. Ch. 224; 
145 E. R. 652. 

Annotations :—Refd. Wilkinson v. Lovell (1783), Dick. 601; 
Foster v. Hodgson (1812), 19 Vos. 180; Tatam v Williams 
(1844), 3 Hare, 347. 

3880. Against trustee.|—PoMFRET 
WINDSOR (LORD), No. 601, post. 

381. ——-- Delay due to information withheld 
aL ae eee v. WEDDERBURN, No. 

9 a e 

382. ——-.]|—Where a bkpt. petitioned for an 
inquiry against his assignees under a commission, 
which had issued seventeen years ago, & there 
had been no transactions relating to the personal 
estate for fifteen years, an inquiry was refused as 
to the personal estate; but it being sworn that 
one of the assignees had been in receipt of the 
rents & profits up to the period of his death, a 
few months before the petition, an inquiry was 
directed as to the real estate against the surviving 
assignee.—Re NEWHOUSE, Ez p. NEWHOUSE (1841), 
1 Mont. D. & De G. 508; 10 L. J. Bey. 38; 5 
Jur 250, Ct. of R. 

883. ——— Constructive trustee appropriatin 
profits—Twenty-five years acquiescence.|—Re 
ope Limitation Act, 1838 (c. 27), s. 40, 
applies to personal legacies; but, independently 
of that statute, long acquiescence on the part of 
the legatee will bar his claim against an exor., 
aaa whom a case of nonfeasance has been made 
out. 

25 years of acquiescence & other circumstances 
form a bar to a claim for account against a con- 
structive trustee, who had appropriated to his 
own use the whole profits of a trade bequeathed 
to bim under certain restrictions zone with 

Itf.—PortTLOcK v. GARDNER (1842), 1 Hare, 

tae 11 L. J. Ch. 313; 6 Jur. 795; 66 E. R. 
384. ——- Acquiescence by wife—Disposal of 

husband’s estate.|—-A married woman, by deed 
oll, in execution of a power reserved to her in 
er marriage settlement appointed certain estates 

to a trustee in trust to sell & apply the proceeds 
to pay costa, incumbrances, a on the 
estates, which had been raised to pay the expenses 


suit was allowed, on account of the 








(EARL) 2. 


Part II].—EQuUITABLE JURISDICTION OR EQuITABLE RELIEF. 


of the husband in building thereon, & the debts 
of the husband, & the residue to her own separate 


use. The ter part of the premises comprised 
in the dee ll were sold by the husband, & the 
proceeds of the sales, & the rents & profits of the 


part unsold, were received by him. After his 
death a bill was filed by the trustees exors. of his 
will, one of whom was the trustee of the deed poll, 
for administration of his estate. The decree 
ordered an account of the estates comprised in the 
deed poll, & of the rents & profits of such estates, 
& the proceeds of any sales thereof, & an inquiry 
whether testator had applied any of his moneys 
in payment of incumbrances, whether any- 
thing was due to his estate in respect thereof. 
The master had not taken an account of the pro- 
duce of the sales, & of the rents & profits of the 
unsold estates, as between the trustee of the 
deed poll & testator’s estate. On an application 
for an inquiry & account by the representatives 
of the wife against the husband’s estate :—Held: 
they would be refused on the ground of acquies- 
cence by the wife.—LeA v. GRUNDY (1855), 24 
L. T. O. S. 287; 1 Jur. N.S. 951. .« 

385. Acquiescence over thirteen years.|— 
G., being trustee of certain apie for S. & his 
children, died, in 1838, having by his will devised 
his copyhold & freehold estates to trustees upon 
trust to sell & pay the proceeds of sale to his exors. 
in aid of his personal estate, & after the payment 
of his debts, etc., he gave the residue of his personal 
estate including such proceeds of sale, to his wife 
absolutely. The trustees allowed the widow to 
enter into possession of the copyholds, but sold 
the freeholds & applied the proceeds as directed 
by the will. In 18538, S. & two of his children 
filed a bill on behalf of themselves & all other 
creditors of G., stating that he had expended for 
his own benefit, & had never invested the moneys 
which he held in trusu for them. They then 
learned that the widow was in possession of the 
copyholds, but they took no step to obtain posses- 
sion of the rents, or to obtain a receiver. G.’s 
estate being insufficient for the payment of his 
debts, three of the children of S., who had died 
in the meantime, instituted this suit in 1866, to 
claim the rents received by the widow since the 
death of her husband, & praying for a declaration 
that the trustee of G.’s will was guilty of a breach 
of trust in allowing he. to receive the rents, & 
that he might be compelled to account for them :—- 
Held: even assuming that G.’s will created a 
trust & that Stat. Limitations did not apply, 

ltfis. were barred from recovering by their own 
aches, & the bill would accordingly be dismissed 
bine costs.—-GWYNNB v. GELL (1869), 20 L. T. 





in 





Delay re-opening account.|— See 
No. 321, ante. 


See, further, Trusts & TRUSTEES. 


386. To what extent right lost — Account 
directed only from filing of bill.|—Pitf. should 
have an account of the profits only from the time 
of filing his bill, having been guilty of laches 
(per CurR.).—CookK v. ARNHAM (1735), 2 Eq. Cas. 

br. 235; 3 P. Wms. 283; Cas. femp. Talb. 35; 


22 E. R. 200, L. C. 

Annotations :—Consd. Kidney v. Coussmaker (1806), 12 
Ves. 186. Refd. Whiting v. White (1792), 2 Cox, Eq. Cas. 
aoe Mentd. Chapman v. Gibson (1791), 3 Bro. C. C. 
387. 

Account of rents & 

filing of the bill under 

laches by the cestui que 


—— Laches by cestui que trust.}/— 
rofits were confined to the 
ial circumstances, 4s 

in not asserting his . 
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right.—PETTIWARD v. PRESCOTT (1802), 7 Ves. 

641; 32 E. R. 218. 

Annotations :—Co E v. Cy) . 
Edwards agi iacis, Sel; ‘dicks gone ate 1854), 
3 De G. M. & G. 782. Refd. Schroder v. Schroder (ise ; 
Kay, Hb entd. Gardner v. Harding (1819), 3 Moore, 
388. |—A mtgee. of an equitable 

life interest in leaseholds was put in receipt of 

the rents during the mtgor.’s lifetime, by order 
of the ct. in an administration suit. The mtgor. 
disappeared, & was absent more than seven years, 
the mtgee. remaining in possession. The ct. 
having assumed the mtgor. must be presumed to 
be dead, &, that on the facts her death must be 
taken to have happened shortly after her dis- 
appearance :—Held: the mtgee. occupied no 
fiduciary position towards the persons entitled 
in remainder, but the remaindermen had been 
guilty of no laches in not disturbing the mtgee.’s 
possession before the end of seven years, &, 
therefore, in analogy of the legal remedy, an account 
of the rents received should be directed for the 
period of six years from the presentation of the 
remaindermen’s petition claiming an account, & 
not merely from the presentation of the petition. 

The rule that where an account in equity is 
directed against a person in receipt of rents with- 
out any title to same, the account will be taken 
only from the time the proceedings were com- 
menced, does not apply where there has been no 
laches on the part of the person really entitled.— 

HicKkMAN v. UPSALL (1876), 4 Oh. D. 144; 46 

L. J. Ch. 245; 35 L. T. 919; 25 W. KR. 175, C. A. 








Annotations :—Mentd. Re Corbishley’s Trusta (1880), 49 
a he alias Re Ithodes, Rhodes v. Rhodes (1887), 36 


389. ——— Account directed of partnership debts 
outstanding—At time statement first furnished.]— 
A father & son were in partnership together. The 
son died, & the father furnished a statement of 
the partnership accounts to the extrix. of the son, 
which did not contain any particular items, & 
which showed some debts due to the partnership 
to be outstanding. No further accounts or 
information were called for, till after the death of 
the father, which took place 22 years after his 
accounts had been furnished. An investigation 
of the partnership books was then made, & several 
errors in the furnished accounts were stated to 
be found. The representatives of the son then 
filed a bill to have the partnership accounts 
taken :—Held: they were barred by long acquies- 
cence, but accounts would be directed to be taken 
of the debts which were outstanding when the 
accounts were furnished by the father.—ScotTr 
v. MILNE (1843), 5 Beav. 215; 12 L. J. Ch. 233; 
7 Jur. 709; 49 BE. R. 559, L. C. 

890. ——- Delay after beginning action.|/— 
Under a trust deed dated in 1806, & which was to 
operate during the life of the grantor, the trustee, 
after the performance of certain trusts, was to pay 
the surplus rents to the owner during his life. The 
owner died in 1816; the trustee died in 1818; & 
in 1828 a bill for an account was filed by the 
representative of the former against the repre- 
sentatives of the latter. The answer was filed in 
the following year, but no further proceedings were 
taken in the suit until 1839, when the cause was 
set down & was heard in 1840 :—Held: (1) no 
such laches existed as to bar the account; (2) as 
regarded the lapse of time, the case was to be 
looked at in the same light now as at the filing of 
the bill.—DicKENSON v. HOLLAND (LorRD) (1840), 
2 Beav. 310; 48 E. R. 1200. 

Loss of right by analogy to Statutes of Limita- 
tion.]—See LIMITATION OF ACTIONS. 
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Sect. 4.—APPORTIONMENT. 
SUB-SECT. ]1.—PERIODICAL PAYMENTS. 


A. Statutory Apportionment. 
(a) In General. 


See Distress for Rent Act, 1787 (c. 19); Ap- 
ones Act, 1834 (c. 22); Apportionment Act, 
870 (c. 35). 

391. Distress for Rent Act, 1787 (c. 19), s. 15— 
Dividends on payment into court—Compulsory 
purchase of land.|—Land which was devised by 
a will dated in 1795 to A. for life, with remainder 
over, was taken by a railway co. under the powers 
of their special Act, & the purchase-money was 
duly ascertained, paid into ct., & invested in 
consols, & the dividends ordered to be paid to the 
tenant for life. The tenant for life died in Feb. 
1858. In Oct. in that year, the remainderman 
ag rae for the transfer of fund, & payment of 

e last dividend to him :—Held; the money in 
ct. could not be considered as land, for the purpose 
of Distress for Rent Act, 1837 (c. 19), &, therefore, 
the exors. of the tenant for life took no part of the 
last half-year’s dividend.——-Re LONGWORTH’S 
Estate (1853), 1 K. & J. 1; 2 Eq. Rep. 776; 
23 L. J. Ch. 104; 22 L. T.0.S8S.197; 2 W. R. 124; 
69 E. R. 343. 


Annotations :—Apld. Jodrell v. Jodrell 1869), 20 L. T. 349. 
Refd. Ez p. London (Bp.) (18638), 3 New Rep. 246. 


392. Dower account.}|—The 
land of an intestate having been sold compulsorily, 
one-third of the purchase money was paid into ct. 
to the widow’s dower account, & invested :—Held : 
the dividends on such investment were apportion- 
able under Distress for Rent Act, 1837 (c. 19), s. 15, 
between the heir-at-law & the legal perso 
representatives of the widow.— HARROP v. WILSON 
(1865), 34 Beav. 166; 5 New Rep. 266; 34 
L. J. Ch. 235; 11 Jur. N. 8. 102; 13 W. R. 334 ; 
55 E. R. 598. 


Annotation :—Refd. Re Wilson, Wilson v. Clark, [1916] 
1 Ch. 220. 


893. Apportionment Act, 1834 (c. 22)—Statute 
operates from change of interest in property.|— 
The above Act applies to the case of the expiration 
of a term in trustees to accumulate rents, for 
payment of debts, legacies & other charges, with 
remainder to a tenant for life, as well as to the 
common case of an estate for life to A., remainder 
to B. Where the term is for 21 years from 
testator’s death, Accumulations Act, 1800 (c. 98), 
does not apply to prevent apportionment.— 
Sr. AUBYN v. ST. AUBYN (1861), I Drew. & Sm. 
611; 30 L. J. Oh. 917; 51. T. 519; 9 W. R. 922; 
62 E. R. 612. 











An :—Folld. Wheeler v. Tootel (1867), L. R. 8 Eq. 
§71. Donaldson v. Donaldson 7870), L. R. 10 Eq. 
635. Llewellyn v. Rous (1866), L. R. 2 Kq. 27. 
394, —— j—Apportionment Act, 1834 





(c. 22), s. 2, applies to a determinable interest in 
dividends, created by a will made after the passing 
of the Act, in exercise of a power contained in a 
deed dated before the Act.—WaARDROPER vw. 
CUTFIELD (1864), 3 New Rep. 410; 33 L. J. Ch. 
605; 9 L. T. 753; 10 Jur. N. 8.194; 12 W. R. 


458. 
Annotations :-—Mentd. Scarb h v. Scarborough (1888) 
58 an a. 851; Re Tredwell, Jeffray v. Tredwell, (1891) 


305. ——— ———.|—_A testator gave the residue 
of his real & personal estate to trustees, upon trust 
to receive & accumulate the rents & profits till 
his nephew should attain 21, when he was to be 

ut into possession of the estate for his life :— 
eld: there must be an a) porone of the 
rents up to the period of the tenant for life attain- 
ing 21 under Apportionment Act, 1884 (c. 22).— 


Equrry. 


WHEELAR v. TooTEn (1867), L. R. 3 Eq. 571; 
86 L. J. Oh. 221; 15 L. T. 529; 15 W. R. 882. 
Annotation s~Refd. Donaldson v. Donaldson (1870), L. R. 10 

396. ———- ~——.]—A settlor, by deed, assigned 
securities to trustees upon trust after his, the 
settlor’s death, during the minority of A. to Re 
such portion of the income as they should t 
proper, for the maintenance & education of A. ; 
& when A. should have attained the no of 21, 
&, thenceforth, until he should attain thirty, by 
& out of the income to pay to A. such annual 
sums as they should in their discretion think 
proper, not exceeding £5,000, & accumulate the 
unapplied portion & stand possessed of the 
accumulations upon the trusts thereinafter declared. 
concerning the fund, & upon further trust, when & 
as soon as A. should have attained thirty, to stand 
possessed of the funds & the annual produce 
thereof, ‘‘ upon trust that they & he shall pay 
unto & permit ’’ A. ‘‘ & his assigns to receive 
take the whole of the dividends, interest, & 
annual produce of the same, during his life, for his 
& their own use & benefit,’’ with limitations over. 
Upon A. attaining thirty :—-Held: there must be 
an apportionment of the current dividends. . 

Where a person is in receipt of rents & profits 
& any change takes place whereby that person’s 
interest ceases or is altered & another interest 
begins, or a change of interest takes place, then 
an apportionment must be made (Bacon, V.-C.).— 
DONALDSON v. DONALDSON (1870), L. R. 10 Eq. 
1104. 

397. ——- Dividend on shares—Joint stock 
company.|—A. died leaving shares in a joint 
stock co., the dividends upon which were declared 
half-yearly & made payable at a fixed period, 
about a month afterwards. There was a further 
sum of money due to the shareholders in the co. 
arising from profits upon the sale of shares :— 
Held: the dividends upon the shares were 
apportionable under Apportionment Act, 1834 
(c. 22), payment to be calculated from the last day 
on which the dividend was made payable, & not 
the day on which it was declared, but the additional 
amount was not in the nature of a dividend, &, 
therefore, not apportionable under the Act.— 
HARTLEY v. ALLEN (1858), 27 L. J. Ch. 621; 31 
L. T. O. 8. 69; 4 Jur. N.S. 500; 6 W. R. 407. 
Annotations :—Folld. Re Maxwell’s Trusta (1888) 1 Hem. & 

M. 610. Retd. Straker v. Wilson (1871), 6 Ch. App. 506, n. 

398. ——- ——— Under Companies Clauses 
Consolidation Act, 1845 (c. 16).])—Dividends de- 
clared by joint stock cos. subject to above Act, 
are not within Apportionment Act, 1834 (c. 22). 

But in a co. carried on under a deed of settle- 
ment & bye-laws, directing that the profits should 
be divided half-yearly, such dividends to be paid 
in two specified months :—Held: such dividends 
were apportionable under the Act with reference 
to the days on which they were made payable.— 
Re MAXwE.v’s Trusts (1863), 1 Hem. & M. 610; 
1 New Rep. 549; 32 L. J. Oh. 338; 9 L. T. 224; 
9 Jur. N. 8S. 850; 11 W. R. 480; 71 E. R. 267. 
Annotation :—Folld. Straker v. Wilson (1871), 40 L. J. Ch. 

399. ——— —-———- Companies under deed of settle- 
ment.|—Ze MAXWELL’s Trusts, No. 398, ante. 





0. —— —— Accruing after death of life 
tenant.|—Re MUIRHEAD, MUIRHEAD v. Hi, No. 
410, post. 





401. Dividend on proceeds of compulsory 
purchase—Payable under order of court—Not pay- 
able ‘‘under any instrument.’’]|—Where lands, 


Part IJI.—EQuiraBle JURISDICTION OR EQUITABLE RELIEF. 


subject to a settlement made before Apportion- 
ment Act, 1884 (c. 22), are taken by a co. under 
Land Olauses Consolidation Act, 1845 (c. 18), 
& the dividends ordered to be paid to the tenant 
in possession, the former Act does not apply to 
the dividends, whatever may have been the 
nature & date of the leases under which the lands 
were held by the tenants. 

The instrument to be referred to is the instru- 
ment which gives the right to the dividends in 
question; the purchase-moneys were paid into 
ct., & invested in consols because the lands were 
compulsorily taken under Parliamentary powers, 
& not by reason of any power or trust in the 
settlement; & the dividends were ordered to be 
paid to the tenants for life, because they are the 
persons entitled to the rents & profits of the land 
under the settlement. But the orders of the ct. 
are not instruments within Apportionment Act, 
1834 (c. 22), & therefore, no right to any apportion- 
ment of these dividends arises (SIR JOHN STUART, 
V.-C.)—Re Lawton Estates (1866), L. R. 8 
Eq. 469. 

Annotation :—Apld. Jodrell v. Jodrell (1869), 20 L. T. 349. 

402. ——- ——_- ———_ ———.]—By a will which 
came into operation subsequently to the passing of 
Apportionment Act, 1834 (c. 22), real estate was 
devised to A. for life subject to impeachment for 
waste, with remainder to B. for life without 
impeachment for waste, with remainders over. 
With the sanction of the ct. timber on the estate 
was cut down & sold, & the proceeds of sale 
invested ; & the dividends were ordered to be paid 
to A. during his life:—Held: the whole of a 
dividend which accrued due shortly after the 
death of A. was payable to B., & could not be 
apportioned between him & the representatives 
of A.—JODRELL v. JODRELL (1869), L. R. 7 Eq. 
Ato 38 L. J. Ch. 507; 20 L. T. 349; 17 W. R. 

403. Dividends from __ securities.|—A 
testator, after devising his real estates in strict 
settlement, gave a general power to his trustees, 
at the request of the tenant for life, to sell or 
exchange, with a direction that the lands purchased 
or taken in exchange should be settled upon the 
same trusts as those sold or given in exchange ; 
& he declared, that if, at any time thereafter, any 
person thereby made tenant for life of his said 
real estates should, when he or she should become 
beneficially entitled to the possession or to the 
receipt of the rents of his real estates, be under the 
age of 21 years, then it should be lawful for his 
trustees, during the minority of such tenant for 
life, to hold possession of his real estates, & receive 
the rents, etc., thereof, & out of the same apply 
apy annual sum, as they should think proper, 
towards the maintenance of such minor, &, 
subject thereto, to lay out & invest the surplus 
rents in their names in the funds, or at interest 
upon Government or real securities, so as that such 
rents might accumulate inthe way of compound 
interest, & to stand possessed of & interested in the 
said trust monies, upon the same trusts therein 
declared conc the money to arise from the 
sale by that his will authorised to be made of his 
said real estates. At the time of testator’s death, 
the tenant for life was a minor, but had since, on 
June 29, attained 21 years of age. A sum of 
stock had accumulated from the investment of the 
surplus rents during his tag the dividends 
on which were payable in Jan. & July. The rents 
of the estates were due in May & Nov. :—Held: 
the case came within the provisions of Apportion- 
ment Act, 1884 (c. 22), & both the half-yearly 
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dividends & rents payable in the July & Nov. 
next following the day on which the tenant for life 
attained 21 must be apportioned.—SHIPPERDSON 
v. TOWER (1844), 3 L. T. O. 8S. 199; 8 Jur. 485. 
Aenoetions AR BERNE CuO D 
438. Reid's “er ve v. Clive ip 


. St. Aubyn v. St. Aub 1861), 1 Drew. & Sm. 
611; Wheeler v. Tootel (1867), PRG Eq. 571. 
No. 429, 
post. 


~|\—CLIVE v. OLIVE, 

5. —— -]—Exors. were directed to 
apply a competent part of the interest of a fund 
towards the maintenance & education of testator’s 
son, during his minority, & accumulate the rest ; 
&, after attaining 21, to apply a moiety of the 
dividends for his support till he attained 25, & 
to transfer the fund at 25, with a gift over if he 
died between 21 & 25. The son attained 21 
between the periods of payment of the half-yearly 
dividends :—Held:; there should be no apportion 
ment, & he was entitled to the whole half-yearly 
dividend received after he came of age.—OAMP- 
oa v. CAMPBELL (1844), 7 Beav. 482; 49 EH. R. 
Ae :—N.F. Donaldson v. pousigeon (1870), L. R. 10 


F 
. 635. Refd. St. Aubyn v. St. Aubyn (1861), 1 Drew. 
& Sm. 611; Wheeler v. Tootel (1867), L. R. 3 Hq. 571. 


406. -|—DONALDSON v. DONALDSON, 


No. 396, ante. 

407. Profits from  business.]—-Testator 
directed his exors. to manage & carry on the share 
he might have in any colliery at the time of his 
decease, & to permit his wife to receive the profits 
thereof during her life. At the time of his death 
testator was entitled to a share in a colliery 
partnership, carried on by him in partnershi 
with four other persons under a deed whic 
contained a provision for yearly settlements of 
accounts, & that upon such yearly settlements the 
clear profits, or a portion thereof, if the majority 
in value of the partners should so direct, should 
be added to the joint stock of the co. or be divided 
between the partners in proportion to their re- 
spective shares, or passed to their respective 
separate accounts. For a considerable period 
after the death of testator no dividend was paid 
to the partners, but the undivided profits, when 
there were any, were accumulated. Afterwards 
dividends were paid which did not exhaust the 
profits ; no resolutions were passed declaring that 
any portion of the profits should be added to the 
joint stock of the co., but the undivided credit 

alances were at the end of each year carried 
forward to the profit & loss account & employed 
for the general purposes of the concern. On the 
death of the widow :—Held: the accumulations 
of profits made during her life & not divided 
belonged to testator’s estate & not to her 
representatives, but they were entitled, under 
above Act, to an apportioned share of the profits 
made in the year which was current at the time of 
her decease.—STRAKER v. Wrtson (1871), 6 
Ch. App. 508; 40 L. J. Ch. 630; 24 I. T. 763; 
19 W. R. 761, L. C. 
mae ag de contd. Re Bouch, Sproule v. Bouch (1885), 29 

408. Apportionment Act, 1870 (c. 35)—Will 
operating before Act—Death of tenant for life after 
Act—Dividends on stock.|—A testator who died 
before above Act came into operation, gave the 
income of his residuary estate, which included 
railway, preference, & ordinary stock, to his wife 
for life, with remainder to his nephews. The 
widow claimed under the old law & received the 
entire dividends upon the railway stock which 
where declared & became receivable after testator’s 
death. On the death of the widow the residuary 
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legatees cl claimed the whole of the railway dividend 8 

becoming payable after the death of the widow :— 
Held: the sala of the widow were entitled under 
the new law, to an apportioned part of the 
dividends up to hee eath.— LAWRENCE Uv. 
LAWRENCE (1884), 26 Oh. D. 795; 32 W. R. 791 ; 
sub nom. Re LAWRENCE, LAWRENCE Vv. LAWRENCE, 
53 L. J. Ch. 982 ; 50 L. T. 715. 

409. ——— Share of income on marriage— 
Marriage after passing of statute.|—CLIVE v. CLIVE, 
No. 429, post. 

410. —— Time of operation of statute.;—A 
testator who died in Dec. 1918, bequeathed 
his residuary estate to trustees upon trust to 
pay the dividends & income thereof to his wife 
for life, & after her death to stand possessed of 
the residuary estate in trust for his nephews & 
nieces. The widow died on July 24,1915. Part 
of the residuary estate consisted of stocks in 
three railway cos. In Sept. 1915, each of these 
railway cos. declared a dividend, payable about 
a month afterwards, for the half-years ending on 
the preceding June ‘30, 1915 Held : Apportion- 
ment Act, 1870 (c. 35), applied, & the estate of 
the tenant for life was entitled to the whole of 
these dividends. 

Whenever there are periodical payments accruing 
when the event calling for apportionment occurs, 
the Act is at once brought into operation & must 
be applied, & when, subsequently, the accruing 
payments become due & payable they must be 
distributed in accordance with the Act as applied 
on the occurrence of the event which brought it 
into operation. — Re MUIRHEAD, MUIRHEAD v. 
Hitt, [1916] 2 Ch. 181; 85 L. J. Ch. 598; 
115 L. T. 65. 

——— Public company.|—See CoMPaANtIgs, Vol. 
IX., p. 36, Nos, 22-24. 

Remuneration of company director.|— 
See COMPANIES, Vol. IX., p. 462, Nos. 2998-3005. 
See, further, COMPANIES. 


(6) How Apportionment excluded. 

411. Apportionment Act, 1834 (e. 22)—Neces- 
sity for express exclusion.|—Apportionment Act, 
1884 (c. 22), requires, in order to exclude appor- 
tionment, either an express direction that there 

be none or language so express in the terms 
of gift that ap Ha aaa ar is clearly impossible 
consistently with it. Inference from the whole 
tenor & context of the will is not sufficient to 
exclude the operation of the statute.—TYRRELL 
v. CLARK (1854), 2 Drew. 86; 2 Eq. Rep. 333; 
23 L. J. Ch. 283; 22 L. T. O. S. 318; 18 Jur. 
328 ; ee evn ae 61 E. R. 651. 
Annotat i pobrcrg v. Anderton (1896), 66 


7 J. cs Ee. Opreakst Lysaght, [1898] 


412. Acportioniaen’ Act, 1870 (c. 35)—Specific 
bequest of dividend.|—Testator, as to his share 
& interest in the L. » be ueathed the dividends 
& income thereof to A. for life, & gave his residuary 
estate on other trusts. He died on Oct. 21, 1870. 
In Feb. 1871, a dividend was declared by the co. 
_ peepee of the profits of the year ended Jan. 





A. was entitled to the whole divi- 





EQuiTy. 


dend, & it was not a poroneeY under epee Act, 
sect. 2, as between A. & the residuary le eae 
JONES v. OGLE (1872), 8 Ch. Pye 192; 42 

334; 28 L. T. 245; 21W.R A Advi 








‘Annotations :—Distd. Capee ron v. Capron 187s) Ee R. at Eq. 
288. Refd. Hasluck v. pag | Sie 155; 
Cox’s Trusta (187 8) 8 tatile’ ». Con- 


9, ch B. 1804 Go Carr >. Grifith 
eas: Patching », Barnett (1880), 43 
Re ac teine. Lawrence v. Lawrence (1884), 

‘Ch. 82. Mentd. Re March, Mander v. 

. 166; Re Bridger, Brompton Hospital 
nsump v. Lewis, Sarcry 1 Ch. 297; Re Rayer, 

Rayer v. mptton [1903] 1 Ch. 685 

413. J—A declaration by testa- 
tor that ‘‘ the whole of the income derived ”* from 
certain shares in a limited co. shall, after his death, 
be paid to A. during her life is an ‘* express stipula- 
tion ’’ within above Act, sect. 7, that no apportion- 
ment shall take place.—Re MEREDITH, STONE v. 
MEREDITH (1898), 67 L. J. Ch. 409; 78 L. T. 492. 
Annotations :—Expld. & Distd. Re Edwards, Newbery v. 

Edwards, 1e16] 1 Ch. 142. Refd. Re "Oppenheimer, 
Oppenheimer v. Boatman, [1907] 1 Ch. 399. 

414. Express stipulation—Whether ap- 
plicable except in instrument of gift.]—A testator 
bequeathed certain shares in a co. to his trustees 
upon trust to pay ‘‘ the income arising therefrom ”’ 
to his wife for life. Testator died on Jan. 4, 1906. 
Some time after his death a dividend for the finan- 
cial phen ending Oct. 81], 1905, was declared. 
The full dividend for the next financial year was 
not yet declared. The co.’s articles provided 
(inter alia) as follows :—Art. 90: “‘ Every dividend, 
whether arising from past or current profits, shall 
for all purposes be deemed to accrue & fall due 
upon the day on which it is declared, & not before.’’ 
Art. 91: ‘‘ Every dividend shall belong & be paid, 
subject to the co.’s lien, to those members who 
shall be on the ee at the date when every 
such dividend is declared, notwithstanding any 
subsequent transfer or transmission of shares ” 
Held: as between testator’s estate & the widow, 
those articles did not amount to an express 
stipulation against apportionment within above 
Act, & the dividends were therefore apportionable. 

Qu. : whether the express stipulation referred 
to in above sect. 7, can be contained elsewhere 
than in a will or other instrument of gift 
OPPENHEIMER, OPPENHEIMER v. BOATMAN, [1907] 
1 Ch. 399; 76 L. J. Ch. 287; 96L. T. 6381; 14 
Mans. 139. 
marie ae f Cound. Re Muirhead, Muirhead v. Hill, (1916) 


415. ——— Provision in articles of company— 
Right to dividend.|—Re OPPENHEIMER, OPPEN- 
HEIMER v. BOATMAN, No. 414, ante. 

Power to trustees to postpone con- 
version—Income pending conversion to be treated 
as income.|—A declaration by a testator that “ my 
trustee may postpone the sale, calling in, 
conversion of any part of my real or personal 
estate, for such period as they may in their abso- 
lute discretion deem fit, notwithstanding that it 
may be a wasting, speculative, or reversionary 
nature, & that, pending such sale, calling in, & 
conversion the whole of the Soci of property 
actually producing income spoled as 
from my death as income, a on the other hand, 
on such sale, calling in, & conversion or on the 
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falling ix in of any reversionary property, no part 


PART It. sel 4, SUB-SECT. 1.— | shares, shall as received, be pa d over | & w as afterwards paid :—Held: the use 
ails eorvived estator died oh July 7, 1905, to the words “ae received amounted 
express on W. exclu 

Poole Pigg edn eras oa gots ae co, had to be cade up yearly on et & . whole dividend 

tor directed eat pr. “30, & it was the old fe aid to the widow.—Mac- 

cee areas ca on ee annual m mesting, the co, in the PHERSON t v. MACPHERSON, 

the survivance my wife, & following Oct. In ot. 1905 a dividend [1907 3. ‘o. 106 eT; 4 4 Bo. L. R. 781 ; 
vidends accruing from aid | forthe yearending Apr. 80 wae declared, | 15 8. L. T. 183-800 


Part ITJ.—EQuITABLE JURISDICTION OR EQUITABLE RELIEF. 


of the proceeds of such sale, calling in, & conver- 
sion of such property shall be paid or applied as 
part income” is not an ‘ express stipulation ” 
within above Act, sect. 7, that no apportionment 
ahall take pac ——Re Epwarps, NEWBERY v. 
EpWaARpDSs, [1918] 1 Ch. 142; 87 L. J. Oh. 248; 
118 L. T.17; 347. L. R. 185; 62 Sol. Jo. 191. 

417. Will before & codicil after Act— 
Rents.|—-Testator seised in fee devised real estate 
by a will dated before the above Act, 1870, & 
confirmed by a codicil dated after the Act :— 
Held: the rents were apportionable between the 
exor. & the devisee. Semble: the result would 
have been the same without the codicil.— CAPRON 
v. CAPRON (1874), L. R. 17 Eq. 288; 43 Ll. J. Ch. 
677; 29 L. T. 826; 22 W. R. 347. 
} Refd. Pollock ». Pollock (1874), 30 L. T. 779; 

. DD. > Pate 
6 





nnotations :— ‘ 
Constable v. Constable ete), 11 Ch 681; 
v. Barnett (1880), 43 L. T. 50. Mentd. Thomas v. Howe 
74), 22 W. R. 676; Brownrigg v. Pike (1882), 7 P. D. 
1; &e Bridger, Brompton Hospital for Consumption v. 
Lewis, [1893} 1 Ch. 44. 


B. Non-Statutory Apportionment. 

418. Interest—Apportioned—Mortgage interest.] 
—EDWARDS v. WARWICK (COUNTESS) (1723), 2 
P. Wms. 171; 24 HE. R. 687, L. C.; affd. S. C. 
sub nom. WARWICK (COUNTESS) v. Epwarps, 1 
Bro. Parl. Cas. 207, H. L. 

tions :—Refd. Hay v. Palmer (1728), 2 P. Wms. 501; 

Sherrard v. Sherrard (1747), 3 Atk. 502. Mentd. Lech- 

more v. Lechmere (1735), Cas. temp. Talb. 80 

©. Booth (1 t temp. Hard. 441; Trafford v. 

Boehm (1746), 3 Atk. 440; C hain v. Moody 

(1748) 1 Ves. Sen. 174; Bradish v. Gee (1754), Amb. 

29; Pulteney v. Darlington (1782), 1 Bro. C. C. 223. 

419. ——.|—Where A. had an 
interest in new South Sea annuities during his 
life, & died before the Christmas half-year became 
due, the purchaser of A.’s interest in his lifetime 
in those annuities, was not entitled to the Christ- 
mas dividend. Had it continued a mtge., the 
purchaser would have been entitled to his demand, 
for there interest accrued every day for forbear- 
ance of the principal. 

South Sea annuities were by Act of Parliament 
considered merely as such, & were exactly in the 
case of a common one, payable half-yearly, where 
the annuitant died before the -year was 
completed.—-PEARLY v. SMITH (1745), 3 Atk. 260; 
26 HK. R. 952, L. C. 

Annotation :—Refd. Sherrard v. Sherrard (1747), 3 Atk. 502. 

420. ——_—- ——— Interest on bond—Half-yearly 
payment reserved.|—Apportionment of interest 
upon a bond, according to the general rule, as 
accruing de die in diem, not as dividend, or rent, 
not provided for by the statute, is not prevented 
by the condition, reserving it by equal half- 
aera | Pe a ea v. LOWE (1806), 13 

es. 135; 33 HE. R. 245, L. C. 

421. Annuitles—From public funds—Not ap- 
portioned.|—-PEARLY v. Smitu, No. 419, ante. 

422. Dividends—From public funds—Not ap- 
portioned.|—-Where money is directed to be laid 
out in land, & in the meantime invested in govt. 
securities, though a tenant for life die in the 
middle of a half-year it shall not be apportioned, 
but be paid to the reversioner.—SHERRARD v. 
SHERRARD (1747), 3 Atk. 502; 26 E. R. 1089. 
asad :—Mentd. Bulwer v. Astley (1844), 3 L. T. O. S. 


-]—(1) Where a tenant for 
of lands to be purchased with South Sea 
annuities, dies in the middle of a quarter, there is 
no apportionment of the dividends in favour of 
his representatives. If the land had been pur- 
c , there would be no apportionment in such 
a case; & there is no apportionment on dividends 
in the public funds. 


: Trelawney 
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(2) There is no apportionment of dividends 
a g on money in ct.— WILSON v. HARMAN 
oe 2 Ves. Sen. 672; Amb. 279; 28 EH. R. 


424. —— From fund in court—Not appor- 
tioned.]—WILson v. HARMAN, No. 423, ante. 

425. —— Tenant for life’s interest in trust 
fund—Estate sold shortly before dividends due.] 
—(1) A trust fund was created by will to be laid 
out in the purchase of lands. An estate was 
purchased & trust money was laid out in repairs 
& improvements :—Held: this was a misapplica- 
tion of the trust fund, & would not be allowed. 

(2) Where part of the trust money was sold out 
just before a dividend was payable, no allowance 
could be made to the tenant for life, who was 
entitled to the dividend, in the price. 

(3) Where a trustee sells out trust money, the 
cestui que trust may elect, whether he will have it 
replaced, or be paid the produce of it.—BosTock 
Vv. ice ta (1789), 2 Bro. C. C. 653; 29 EH. R. 
362, L. C. 

Annotations :—As to (1) Consd. Mathias v. Mathias (1858) 

2 ee G. 552. Refd. Caldecott v. Brown (1842), 3 

are, . 

426. Maintenance of infant-—Apportioned.]— 
By a marriage settlement maintenance for 
daughters was made payable half-yearly, at Lady- 
day & Michaelmas, until the portions became 
payable, which was eighteen or marriage. A 
daughter attained her age of eighteen on Aug. 16: 
—Held: it was decreed that she should have her 
maintenance pro rata from the last Lady-day to 
the time of her attaining her age of 18.—Hay v. 
PALMER (1728), 2 P. Wms. 501; 24 E. R. 835. 
Annotation :—Apld. Reynish v. Martin (1746), 3 Atk. 330. 

427. —_—- —— Construction of will.]—Testator 
devised certain real estate to trustees until his 
eldest son should attain 21, upon trust, if the wife 
of testator should so long live, that they should 
receive the rents & profits thereof, & suffer his 
wife to retain thereout, for each & every of his 
children, the annual sum therein mentioned, for 
the maintenance, clothing, support, & education 
of the same child or children, in such manner as 
she should think proper; such annual sum to be 
payable & paid to his said wife on the anniversary 
of the birth of each of them his said children respec- 
tively, together with a proportionate part of any 
annual sum that should be payable as aforesaid, 
from the day on which the same might become 
due up to the day of the decease of any child or 
children that might happen to die under his, her, 
or their majority, in the lifetime of his said wife :— 
Held: upon the construction of the will, this 
bequest was a trust for the children, in the sense 
that the children were entitled to a complete 
maintenance out of it, &, as the gift was for the 
maintenance of the children, the widow would be 
entitled to a proportionate per of such annual 
sum from the day on which it was last due up to 
the day of the eldest son attaining his majority. 
—SHEPPARD v. WILSON (1845), 4 Hare, 392; 
9 Jur. 920; 67 BH. R. 701. 

Annotation :-—Refd. Marsh v. Keith (1861), 29 Beav. 625. 

428. Annuity before marriage.|—A mother by 
her will says that if her daughter marry with the 
consent of trustees, or the major part of them, & 
signified in writing before such marriage had, then 
I give to her, & not otherwise £800, & directed M. 
to pay her £30 yearly whilst she continued st 
by eb each May day & All Saints day, & vanegk pa 
her real estate with debts of all kinds & legacies. 
The daughter after the death of the mother 
married pitf. without the consent of the trustees, 
& died soon after, but before her death the trustees 
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Sect. 4.— Apportionment: Sub-sect. 1, B.; sub-sects. 
2; 3, 4, 6, 6, q, 8 & 9. Sects. 5, 6, 7 & 8: Sub- 
secls. 1 & 2, A.] 


declared their consent & approbation in writing : 
—Held: pltf. should be paid the arrears of the 
£30 pro rata til] the marriage; & in case the per- 
sonal estate should be exhausted by payment of 
debts, so much of the real estate to be sold as wi 
pay the £800 & arrears of the annuity.— REYNIsSH 
©. MARTIN (1746), 8 Atk. 880; 26 E. R. 991; sub 
nom. RHENISH v. MARTIN, 1 Wils. 180, L. C. 
Annotations :—Consd. Pearce v. Loman (1796), 3 Ves. 135; 
Re Berens (Abe be r mon R. 473 oore, Trafford v. 


; ; Re 
Maconochie (18 - D. 116. Re Nourse, 
ton v. Nourse, (1899) 1 Ch. 68. Refd. Sheppard v. 


Hampton 

Wilson (1845), 4 Haro, 39 

429. Income before marriage.|—Testator gave 
his residuary personal estate, with the accumula- 
tions thereof, to his trustees in trust for his two 
granddaughters C. & P., as tenants in common, 
their shares to be vested at 21 or marriage, the 
income to be applied for their benefit during 
minority, & the surplus accumulated. Testator 
directed that in case either granddaughter married 
under 2] the trustees should settle her share for 
her life for her eee use, with remainder to 
her children. Both the granddaughters married 
under 21, C. in 1867, & P. in 1870, which was after 
the paeeins of the Apportionment Act, 1870 
(c. 85) :—Held: in both cases the income of the 
granddaughter’s share was apportionable up to 
the time of her marriage.—CLIVE v. CLIVE (1872), 
7 Ch. App. 4383; 41 L. J. Ch. 386; 26 L. T. 409; 
20 W. R. 477, L. JJ. 


SUB-SECT. 2.—REPAYMENT. 


Articled clerk’s premium.|—See SoLiciTors. 
Apprenticeship premium.|—See Master & SER- 
VANT. 


SUB-SECT. 3.—CHARGES AND MORTGAGES. 


430. Charge on estate—Benefit of legatee— 
Partial failure of devise.|—A testator by will gave 
his moiety of an estate, called H., to hissister & her 
children, &, subsequently, by a codicil, which 
purported to give them the whole of that estate 
if he should possess it at his death, charged it with 
@ sum of money to legatees; at the date of the 
will & codicil he was owner of only one moiety of 
H., but before his death he acquired the other :— 
Held: although the devise failed as to the after- 
purchase moiety, the charge was good for the 
whole sum, & equity would make no apportion- 
ment.—LUSHINGTON v. SEWELL (1830), 1 Russ. & 
M. 169; 39 E. R. 65, L. C. 

Armnotations :—Mentd. Turner v. Barclay (1854), 9 

¥. = ae Daniel e. Trotman (1868), 1 Moo. P. 

431. Charge on mixed real & personal estate— 
Basis of apportionment.]—(1) Devise & bequest of 
freehold, copyhold & leasehold estate, upon trust 
for sale, with a direction that the proceeds, after 
payment of all costs, charges & expenses attending 
the same, should be considered all intents & 
pers as part of testator’s personal estate; & 
a 


Moo. 
C. C. 


of the residue of his money, London Assur- 
ance stock, securities for money, etc., to the 
London Hospital, for the purposes of charity :— 
Held: the real & personal estate were thrown 
into one mass, & the charge of debte, legacies, & 
costs were to be apportioned between the real & 
personal estate pro rata. 


Equity. 


(2) A direction that the proceeds of the real & 
leasehold estate should be considered as part of 
the personal estate, does not take away the right 
of the heir ; nor does the addition to that direction, 
that the real estate shall be taken to be personal 
estate ‘to all intents & p ses,’ take away 
that right.—RoBINSON v. NDON HOSPITAL 
(GOVERNORS) (1853), 10 Hare, 19; 22 L. J. Ch. 
164; 68 EB. R. 821. 

:—As to (2) Refd. Simmons v. Rose (1856), 6 


Annotations 
De G. M. & G. 411. Denali ; vert v. 
©. Trail (1874), L. 


e 
(1863), 1 Hem. & M. 446; PS 

8 Hq. 88; Re Verrall, Natio Trust for Places o 
ee or Natural Beauty v. A.-G., [1916] 


432. .|—A testatrix gave her real, & 
the residuc of her personal, estate to M. for life, 
& after her death, subject to the provision after- 
contained, to H., his heirs, exors., administrators, 
& assigns. The proviso was, that M. should have 
power to charge both estates with £5,000. By a 
codicil testatrix gave all her real estates to M. in 
fee simple, free from all charges created by her 
will :—/Teld : the personal estate was liable to the 
whole charge, the real estate being exonerated, & 
there being no title to apportionment between the 
two.—TAaTLOCK v. JENKINS (1854), Kay, 654; 23 
L. J. Ch. 767; 241. T. O. S. 42; 18 Jur. 891; 
69 HE. R. 277. 

488. ——— Failure of gift of real estate to 
charity.|—A testator was entitled to £800 secured 
by mtge. of the life interest of a widow lady in the 
funds held on the trusts of her marriage settlement 
& the reversionary interest of one of her children 
in the same funds. At the date of the mtge. & 
of testator’s death part of these funds were pure 
personalty & the rest was invested under a power 
in the setllement on mtge. of real estate. Testator 
bequeathed to charities such part of his residuary 
estate as could be so bequeathed :—Held: the 
£800 was an interest in land within Charitable 
Uses Act, 1735 (c. 86), s. 3, & could not be given by 
will to a charity & there could not be any appor- 
tionment so as to make a part of the sum available 
for charity—Re Watts, CoRNFORD v. ELLIOTT 
(1885), 29 Ch. D. 947; 55 L. J. Oh. 382; 53 


L. T. 426; 33 W. R. 886, C. A. 

Annotations :—Consd. Re Dawson, Pattisson v. Bathurst, 

{1915} 1 Ch. 626. Refd. Re Hollon, Forbes v. Hardcastle 

(1893), 69 L. T. 426; Miller v. Collins, [1896] 1 Ch. 678 ; 
8 


Re Prichard’s Settimt., Playne v. Twisden (1903), 88 
L. T. 197. Mentd. Re L o's Bottimt, Trusts, Re Gibbs, 


; . Re 

Lyne v. Gibbs, {1919} 1 Ch. 

434. Charge on real estate é& palicy of assurance 
—Basis of apportionment.|—A freehold messuage 
had been mortgaged jointly with a policy of assur- 
ance to secure the payment of £1,500. A testator 
directed the payment off of incumbrances on any 
part of his residuary estate out of residue. The 
policy of assurance was part of testator’s residuary 
estate :—Held: the incumbrance must be appor- 
tioned between the freehold messuage & the 
policy of assurance according to their respective 
values, & the portion so found to be charged on 
the policy must be discharged out of residue.— 
fe , SHARPE v. Hopason, [1904] 2 Ch. 846; 
73 L. J. Ch. 627; 91 L. T. 190; 52 W. R. 648 ; 
vr Sol. Jo. 588. 








nnotations :—Moentd. Re Cayley, Awdry v. Cayley, [1904] 
2 Ch. 781; Re Briggs Richardean v. Bantoft, [1914] 3 Ch, 
13; Re ‘Kennedy, Corbould v. Kennedy, {1916} 2 Ch. 
Death duties.|.—See Estate & OTHER DEATH 
DUTIES. 


Sus-snor. 4.—OHARITABLE GIFTS, 
See CHanrrims, Vol, VITI., p. 801, Nos. 785-811. 


Part III].—EqQuiTaBLe JURISDICTION OR EQUITABLE RELIEF. 


SuB-spect. 5.—Trust Funps. 
435. Mixed trust funds—Basis of rikcay a 
Rae ett DDART v. SaviItH (No. 1) (1893), 38 
ea oO. e 
Trust funds mixed with money of trustee.|— 
See Trusts & TRUSTRES. 


SuB-sHcr. 6.—RENT. 
See LANDLORD & TENANT, 


SUB-SECT. 7.—RENTCHARGE. 
See RENTCHARGE & ANNUITIES. 


SUB-SECT. 8.—BETWEEN TENANT FOR LIFE AND 
REMAINDERMAN. 
See SETTLEMENTS. 


SUB-SECT. 9.—TESTATOR’S ESTATE. 
See EXECUTORS. 


Sect. 5.—ADMINISTRATION OF ESTATES. 
See EXECUTORS. 


Sect. 6.—BILLS OF PEACE. 

436. Former practice.|——After five several trials 
at bar & the verdicts all the same way the Ct. of 
Ch. will grant a perpetual injunction to restrain 
all further proceedings at law by the litigant 
parties, or any claiming under them, upon the 
same title—BATH (EARL) v. SHERWIN (1709), 4 
Bro. Parl. Cas. 373; 10 Mod. Rep. 1; 2 EB. R. 
253, H. L. 

Annotations :-—Folld. Leighton v. Leighton (1720), 1 P. 


Wms. 671. Consd. Barefoot v. Fry (1723), Bunb. 158. 
Refd. Baker v. Hart (1747), 1 Ves. Sen. 28, 


487. Parties.|—Where there has been a possession 
of a fishery for a considerable length of time, a 
rson, who claims a sole right to it, may bring a 
bill to be quieted in the possession, though he has 
not established his right at law, & it is no objection 
upon a demurrer to such bill that defts. have 
distinct rights, for upon an issue to try the general 
right they may at law take advantage of their 
several exemptions & distinct rights.—YorkK 
OCORPN. v. PILKINGTON (1787), 1 Atk. 282; West 

temp. Hard. 203; 26 EK. R. 180. 
Annotations : Tenham v. Herbert Sag 2 Atk. 
483. Refd. Montague v. Dudman (1751), 2 Ves. Sen. 
896 ; St. Luke's o. St. Leonard’s (1779), 1 Bro. ©. 0. 40; 
A v. Hatton (1794), 2 Anst. 386 ; Hanson v. Gardiner 
1802), 7 Ves. 305 ; Oorpn. v. Winkworth Use), 
; dlesex Waterworks Co. 


ce, 478; Weale v. W W. 
(1820), 1 Jac. & W. 358; Betts v. Thompson (1870), 23 
427; Smith v. Brownlow (1870), L. R. 9 Eq. 241 
Warrick v. Queen’s College, Oxford (1870), L. R. 10 Eq 
105; A.-G. v. Barker (1872), L. R. 7 - 177; ndon 
wers Comrs. v. Glasse ea 7 Ch. App. 456; 
London Sewers Comrs. v. Gellatly (1876 Ch, 610; 


Norwich Corpn. v. Brown (1883), 48 L. 1 898 

438. -|—Where a large number of persons 
have similar legal claims against one, he can, by 
a bill filed against some of them, restrain the pro- 
ceedings of all until the question as to the validity 
of the claims has been decided.—SHEFFIELD 
WATERWORKS v. YEOMANS (1866), 2 Ch. App. 8; 
15 L. T. 842; 15 W. RB. 76, 0. A. 





aaa ia of Actions.}—Scee R. S. O., Ord. 49, 
r. 8. 
See, further, INJUNCTION. 


Sect. 7.—CONTRIBUTION. 

See, generally, GUARANTER. 

439. General rule.|—Contribution may be en- 
forceable on general principles of justice indepen- 
dently of contract.—Re Direcr BIRMINGHAM, 
Brc. Ry. Oo., SPOTTISWOODH’S OASE, AMSINCK’S 
CASE (1855), 6 De G. M. & G. 345; 3 Hq. Rep. 
681; 25 L. T. 0. 8.186; 48 E. R. 1267, L. JJ. 
Annotations :—Refd. Hill v. Latham (1894), 10 T. L. R. 301. 

Mentd. Re London, Birmingham & Bucks Ry., Ez p. 

Curzon (1856), 3 Drew. 508. 

Co-Sureties.|—See BILLs of EXCHANGE, Vol. VI., 
p. 414, Nos. 2684-2686. 

Joint contractors.|\—See Contract, Vol. XII., 
pp. 536 ef seq. 

Partners.|—-See PARTNERSHIP. 

Specific devisees & legatees.|—See EXECUTORS. 

Co-Tortfeasors.|—See Torr. 

Co-Trustees.|—-See Trusts & TRUSTEES. 

Members of building society.|—See BurmLDING 
Societtiges, Vol. VII., p. 463, No. 57. 

Directors of company.|—See CoMPANIES, Vol. 
IX., pp. 470, 471, Nos. 3083, 3087, 3091. 

Promoters of company.]— See COMPANIES, 
Vol. IX., pp. 48, 53, 54, 55, 56, Nos. 81, 111, 124, 
127, 129, 138, 140. 

Club members.|—See Criuss, Vol. VIII., pp. 
514, 516, Nos. 56, 57, 69. 

Insurance.]|—See INSURANCE. 

Co-Trustees in Bankruptcy.|—-See BANKRUPTCY, 
Vol. IV., p. 233, Nos. 2188-2190. 

Parties to arbitration.|—See ARBITRATION, Vol. 
II., p. 612, Nos, 2427, 2428. 

Undertenants.|—See LANDLORD & TENANT. 

Adjoining owners.|—See BoUNDARIES, Vol. VII., 
p. 306, Nos. 279, 282, 283. 

Recovery of money paid.|—-See Oonrract, Vol. 
XITI., pp. 520 ef seq. 

Payment of testator’s debts.|—See EXEcuToRs. 


CANCELLING OF 


Sect. 8.—DELIVERY UP AND 
DOCUMENTS 


SuB-SECT. 1.—-INSTRUMENT VOIDABLE FOR FRAUD 
OR MISREPRESENTATION. 
See, generally, FRAUDULENT & VOIDABLE OON- 
VEYANCES; MISREPRESENTATION & FRAUD. 
Insurance policy.|—See INSURANCE. 
Negotiable instruments.|—See Bmus or Ex- 
CHANGE, Vol. VI., p. 480, Nos. 3088, 3045-3050. 
Arbitration award.|—-See ARBITRATION, Vol. I1I., 
p. 5651, No. 1828. 


SuB-SECT. 2.—INSTRUMENTS VOID AT Law. 
A. Forged Instruments. 

440. Cancellation ee aaa v. PHIT- 
TON (1663), 1 Sid. 170; 82 HE. R. 1038. 

441. ——-.|—-The ct. has jurisdiction to declare 
an instrument forged, & to order it to be delivered 
up. It may make such a declaration & order, 
without sending the fact of forgery to be tried by 
@ jury. Where one witness swears to the authen- 
ticity of the instrument, the ct. will not make a 
decree against it, without directing an issue to try 
the fact of fo a ee try v. HIGHFIELD (1826), 
1 Russ. 659; 38 E. R. 216. 
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Sect. 8 eerie | up and cancelling of documents : 
ub-sect. 2 B.C C. & D.; sub-sects. 3, 4, 5, 
6,7 & 8.) 
442. —-|SECCOMBE v. FITZGERALD (1742), 
1 Russ. 561, n.; 38 E. R. 217. 
Annotation : — Reid, Peake v. Highfield (1826), 1 Russ. 559. 
Forged negotiable instrument.|—See Brits or 
EXCHANGE, Vol. VI., pp. 478, 479, Nos. 3032, 
8039, 3040. 


B. Negotiable Instruments. 
See Bu.ts OF EXCHANGE, Vol. VI., p. 479, Nos. 
8039-3044. 


C. Bonds. 
See Bonps, Vol. VII., Part III., Sect. 8. 


D. Instruments constituting Fraud on Creditors. 

Secret agreement in fraud of creditors.]/—See 
BaANKRuptTcy, Vol. V., pp. 1139-1148. 

Voluntary settlements in fraud of creditors./— 
See FRAUDULENT & VOIDABLE CONVEYANCES. 


SUB-SECT. 3.—INSTRUMENT AS CLOG UPON TITLE 
TO LAND. 

443. Settlement revoked.|—ANON. (1705), 2 
aan Cas. Abr. 284; cited Gilb. Ch.1; 22 E. R. 

444. Deed void at law.]|—There is jurisdiction 
in equity to order a deed, fo a clog upon a 
title, to be delivered up, though void at law. 
Accordingly, a demurrer to a bill to have a deed, 
fraudulent & void, as in contemplation of bkpcy., 
delivered up, was overruled. —HAYWARD v. Dims- 


DALE (1810), 17 Ves. 1113; 34 E. BR. 43. 
Annotation :-—Mentd. Simpson v. Howden (1837), 3 My. & 


Cr. 97. 

445. Absence of fraud.|—(1) A ct. of equity 
will not, in the absence of fraud, entertain a bill 
for the cancellation of an agreement in writing 
relating to land, although incapable of being per- 
formed, except in a case in which the existence of 
the agreement, if suffered to remain in the hands 
of deft., would operate as a clog on the title. 

(2) Under a contract in writing for a lease of 
land, con no words showing an intention 
to exclude the under surface & mines, which did 
not in tact belong to the intended lessor, but 
containing an agreement for an absolute covenant 
for quiet enjoyment :—Held: the lessee was 
entitled to a lease according to the contract, with 
an unqualified covenant for quiet enjoyment. — 
ONIONS v. COHEN (1865), 2 Hem. & M. 354; 5 


New Rep. 400; 34 L. J. Ch 338; 12 L. T. 15; 
11 Jur. N.S. 198 ; 13 we R. 426 ; "1 BH. R. 631. 
ag veins ds & South Pacifico 


to (1) 00 Rubbe a tta Percha & Tel h 
ubber, Gu ercha ele 
Works pe nttTS) 10 Ch. App. 520, n. oe 


SuUB-SECT. 4.—-UNENFORCEABLE AGREEMENTS. 


See, generally, SPECIFIC PERFORMANCE 

446. Contract relating to land—General rule.|— 
ONIONS v. COHEN, No. 445, ante. 

447. Contract to purchase land—Unenforceable 
for want of title.|—If defence to bill for specific 
performance of agreement for a purchase, depends 
merely on want of title in vendor, deft. ought to 
rest on his answer, & not file cross-bill to have it 
pombe up, or to prevent an action; for pltf. 
cannot succeed at law.—HILTON v. BARROW 
(1791), 1 Ves. 288; 30 E. R. 345. 

448. Purchaser in possession.|— 


queue 


EQuITY. 


Where a y had contracted to purchase, & had 
been eight years in possession of premises to which 
the vendor was unable to make a good title, & 
refused either to abandon the ement or accept 
such title as the vendor could sive hia ee ie ce no 
part of the ppurcseee money & no ee 
upon a bill filed by the vendor for relief, directed 
the agreement to be delivered up to be cancelled, 
& the rents & profits received the purchaser 
to be accounted for, & ordered the purchaser to 
pay the costs of the suit.—Kine v. Kina (1833), 
1 My. & K. 442; 39K. R. 749. 


Annotations :—Mentd. Pinchin v. London & Blackwall Ry. 
hala 1 K. & J. nBds Onions v. Cohen (1865), 2 Hem. & M. 


SuB-SECT. 5.—INSTRUMENT GIVING RISE TO 
VEXATIOUS DEMANDS, 


449. Anticipation of vexatious demands.|— 
(1) The Ct. of Ch. has jurisdiction, even after the 
grantor of an annuity has twice failed at law in 
his attempts to set aside the annuity, to declare 
it void & order the securities to be delivered up, 
& the payments of the annuity from the date of 
it to be deducted from the consideration paid for it. 

(2) The price paid by the grantee, & not that 
by the assignee, is to be taken in the account. 

(3) There is also an ancient jurisdiction in this 
ct. to order bills, policies or assurance, & annuity 
deeds to be delivered up; the same too is always 
prayed in policy causes in the Exchequer; & it 
is a wholesome jurisdiction to order void instru- 
ments to be delivered up, upon which vexatious 
demands might rwards be made (LORD 
ELDON, C.).—-BROMLEY v. HOLLAND, TYRRELL & 
ee (1802), Coop. G.9; 7 Ves. 3; 35 BE. R. 


Annotations :— As to (1) 1 Coned. Hawkins v. Hall {183 7), 
poaney 236. Refd. Low v. Barchard (1803), 8 Ves. 
; Angell v. Hadden GS17), 2 aoe 164; Si prupecn Vv. 
Hpwien Gest ony 7. As ig 3) Refd. 
Horwood (1807), 14 Ves. Sn’ ie ‘hompson 1839), 
9 Sim. 17. Generally, Mentd. Dui LAs tkinson 1803), 
8 Ves. 577; Holbrook wv. Sharpey (1812), 19 Vos, 131 ; 
Brisbane v. Dacres Peary 5 Taunt. 143; Luke v. south 
Kensin n Hotel C (1879) 27 W. K.'514; Brooking 
ay, Bon & Field (1 88), 38 Ch. D. 636. 


]—There is jurisdiction in auiky to 
grant an injunction, or order an instrument to be 
delivered up, though it might be the subject of an 
action. This jurisdiction is discretionary, whether 
an issue or an action shall be directed or permitted. 

The very circumstances that the holder may 
compel you to defend yourself against the demand 
with the expense & vexation attending a suit is a 
more reasonable ground for entertaining juris- 
diction originally than for departing from the 
established doctrine. Therefore, I do not admit 
that this ct. will not examine the facts ot the case, 
with a view to determine whether relief shall be 
administered or not, merely because an action 
may be maintained (LORD ELDON, O.).—JERVIS 
v. WHITE (1802), 7 hha ot 32 KH. R. 167. 
Annotations :—Reld. D Wo rrall (1822), 10 Price, 
31; Simpson v. Howden 7 (1837), 8 My. & Cr. 97. 

451. Legal defence depending on extrinsic facts 
—Possibility of loss of evidence.|—If there be a 
legal defence to a written instrument depending on 
facts not be earing upon the face of the instrument, 
the d on that instrument with some 
liability Aioes come into a ct. of equity to get rid 
of it, notwithstanding the legal defence, because 
the evidence of those extrinsic facta upon which 
the defence depends might not be forthcoming 
at all times & under all circumstances (Lorp 
0.).— HOARE v. BREMRIDGE (1872), 8 





SELBORNE, 


Part II[].—EQUITABLE JURISDICTION OR EQUITABLE RELIEF. 


Ch. “Er 22; 42 L. J. Oh. 1; 27 L. T. 593; 21 
W. R. 48, 0. A. 


Annotations :—Refd. Brooking v. Maudslay, Son & Field 
(1888) 38 Oh. D. 636. Mentd. Clark ». Chapple (1873), 
9L. fT. 204; London & Provincial Insce. Co. v. Seymour 
1873) LB, ir Hq, 85 A Ochsenbein o. Papelier (i873), 

° e , C es r e e 
(1875), 33 L. T. 142. pcan nee Pe 


SUB-SECT. 6.—CONDITIONS ATTACHED TO RELIEF. 


452. Delivery up of void annuity deed—Account 
of consideration paid & money received by grantee.] 
annuity, secured by a bond & a term for 
years, being void, the memorial not taking notice 
of the term, & the clause of redemption, & stating 
the payment of the consideration in money, 
though it was paid by draft, a general account was 
decreed of the consideration with interest & costs, 
& of all money received under the annuity; the 
balance to be paid, the securities delivered up & a 
conveyance.—BYNE wv. VIVIAN (1800), 5 Ves. 604 ; 


31 E. R. 762. 

Annotations :—Consd. Bromley v. Holland (1802), 7 Ves. 3. 
Folld. Holbrook v. Sharpe (1812), 19. Vos. 131. Refd. 
Simpson v. Howden (18 7), My. & Cr. 97; Mansfield 
v. Ogle (1855), 1 Jur. N.S. 415. 

: -.}—BROMLEY  v. 
TYRRELL & OAKDEN, No. 449, ane. 
-]—Decree on setting aside an 
annuity, for want of a memorial registered, an 
account of the consideration, with interest & 
costs, & of all the annual payments: the balance 
on either side to be paid ; the securities delivered 
up: & a reconveyance,—HOLBROOK v. SHARPEY 
1812), 19 Ves. 181; 34 E. R. 467. 

455. ———- Whether grantor compelled to ac- 

is v. MARLBOROUGH (DUKE), No. 94, 
ante. 

456. Improper lease of charitable lands—Per- 
Sonal covenants of trustees cancelled.]|—Where 
tcustees of a charity grant an improper lease of 
the charity lands, in which they covenant with the 
lessee for his actual enjoyment of the demised 
premises during the term, the ct., in setting aside 
the lease, will order the indenture of demise to be 
cancelled in toto, & will not leave the personal 
covenants of the trustee in force for the benefit 
of the lessee.—A.-C. v. MORGAN (1826), 2 Russ. 306; 
38 E. ht. 351. 

See, further, CHanriTigs, Vol. VIII., p. 362, 
Nos. 1613-1628. 








HOLLAND, 








SUB-SECT. 7.—RELIEF TO PARTICEPS CRIMINIS. 


Bonds for illicit cohabitation.|—See Bonns, Vol. 
VII., p. 168. 

457. Grounds of public pete. vont to 
secure to one creditor the deficiency of a com- 
ethane not communicated to the other creditors, 

ecreed to be delivered up, with costs, though to 
particeps criminis: in these cases, proceeding 
upon public policy, the relief being given on 
account, not of the individual, but of the public.— 
JACKMAN v. MITCHELL (1807), 18 Ves. 581; 83 


E. R. 412. 
4 ‘—Refd. Wells v. Girling (1819), 4 Moore, C. P. 
78; Lee v. Lock 4183) 8 . & Cr. 302; Simpson 
v. Howden (1887), 3 My. & Cr. 97: Mare v. Sandford & 
Sandford (1859), 5 Jur. N. S. 1339; Wood v. Barker 
(1865) L. R. 1 Hq. 189; MoKewan v. Sanderson (1875), 

. R. 20 Eq. 65; Levita’s Claim, [1894] 3 Ch. 368. 

458. Immoral consideration.|——-A daughter 
joined her father in covenanting to surrender a 
copyhold by les of mtge. to A., for a sum of money 
lent by him to the father. Part of the considera- 
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tion was the permission of the father to allow A. 
to continue his visits to the daughter, whom he 
was seducing or had seduced. pon a bill to 
enforce the deed & a cross-bill to cancel it, the ct. 
at first considered that it could not interfere for 
either party, but ultimately ordered the deed to be 
concelled, & that A. should pay the costs of both 
suits, except those of the father.—W. v. 
v. W (1863), 82 Beav. 574; 55 


sub nom. WILLYAMS v. BULLMORE, 
BULLMORE v. WILLYAMS, 33 L. J. Ch. 461; 9 
L. T. 216; 9 Jur. N. 8.1115; 11 W. R. 506. 

459. Mlegal consideration—Transfer of shares.| 
—W. transferred certain shares into the names 
of trustees, & by a deed, which, on the face of it, 
was voluntary, declared trusts of the shares for the 
immediate & absolute benefit of the sister of his 
deceased wife, with whom he shortly afterwards 
went through the form of marriage. Upon bill 
filed ten years after the death of W., by his legal 
personal representative against the lady, a husband 
whom she subsequently married, & the surviving 
trustee, praying for a re-transfer of the shares :— 
Held: the transfer having been complete, a 
ct. of equity would not have interfered on behalf 
of the settlor who was a particeps criminis, & his 
personal representative stood in no better position. 
—AYERST v. JENKINS (1873), L. R. 16 Eq. 275 ; 
42 L. J. Ch. 690; 29 L. T. 126; 38 J. P. 37: 


21 W. R. 878, C. A. 
Annotations :—Distd. Pawson v. Brown (1879), 13 Ch. D. 
202; Phillips v. Probyn, (1899) 1 Ch. 811. 
See, generally, CONTRACT, Vol. XII., pp. 240-253. 
Marriage brocage bonds.|—See Bonps, Vol. 
VII., p. 170, Nos. 74-79. 
Gambling transactions.|—See Gamina & WAGER- 
ING. 








E. R. 226; 





SUB-SECT. 8.—OTHER CASES. 


460. Forgiveness of debt—Cancellation of bond. 
—A. on his death bed desired his exors. not to 
trouble B. for a bond debt. The exor., neverthe- 
less, put the bond in suit:—Held: he must 
deliver up the bond to B. to be cancelled.— 
WEKETYr v. RaBy /1724), 2 Bro. Parl. Cas. 386; 
Asntaitions | “Oana Godfroy (1798), 4 Ves. 6 

Ons ° v. Go , es. 6. 
“Pai Pipe a Ta Bae As et 
: $ re, e 

Leveson or enlse, (1891] 3 Ch. 422. ss 

See, generally, GIFTS. 

461. Release of debt—Cancellation of bond.}— 
Bond for a sum of money ordered to be delivered 
up to be cancelled, upon the evidence that the bond 
was not intended to operate as a security for 
money at all events, but was given for a collateral 
purpose, which had been fully satisfied; & if 
that were doubtful, that the obligee’s subsequent 
conduct & mode of dealing with the bond during 
the whole of his life amounted, in equity, to a 
release of the debt.—FLOWER v. MARTEN (1837), 
2 My. & Or. 459; 6 L. J. Oh. 167; 1 Jur. 233; 
40 E. R. 714, L. O. 


Annotations :-—. . & Distd. Cross v. 8 1849), 6 

Hare, 522. . Knapp v. Burnaby (1860), af T. 83. 
Refd. M‘Fadden v. Jen (1842), 1 Hare, 458; Re 
Applebee, Leveson v. Beales, [1891] 3 Ch. 422; Ke 
Pink, Pink v. Pink, [1912] 1 Ch. 498. Mentd. Melland v. 
Gray (1843), 2 Y. & C. Ch. Cas. 199. 


Release of bonds.|—See Bonps, Vol. VITI., p. 230. 
462. Voluntary conveyance—Purchaser for valu- 
able consideration not entitled to delivery up—TIn 
absence of fraud.]|—The ct. will not decree 4 
voluntary conveyance to be delivered up to a 
purchaser for valuable consideration, unless 
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Sect. 8.—Delivery up and cancelling of documents: 
Sub-sect. 8. Sects. 9-16: Sub-sects. 1-6. 
Sects. 17-27.] 


obtained by fraud.—Ox ey v. LEE (1736), 1 Atk. 
625; West temp. Hard. 10; 26 EB. R. 393. 

468. Deed elected against—Whether delivery 
up ordered.|—In cases of election, it is not the 
custom of the ct. to order the deed elected against, 
to be delivered up to be cancelled.—WEALE v. 
Rice (1834), 4 L. J. Ch. 39. 

Contract disclaimed in  bankruptcy.|—Scee 
BANKRUPTCY, Vol. V., p. 945, No. 7749. 

464. defence available to claim on instru- 


ment — ether ground for delivery up.]—A 
written tee was given for moneys payable 
by i ents; though invalid, there was no 


invalidity on the face of it. In an action for the 
first i ent pltfs. were non pros’d :—Held: 
although there was a legal defence, the instrument 
ought to be cancelled, on the ground that future 
actions were contemplated & that the future 
defence might fail from the loss of evidence. 

If there is a legal instrument which has no defect 
on the face of it, which makes it impossible to sue 
at law, or which states the only possible objection 
there can be for suing at law upon the face of it, 
this ct. would not interfere. But if there be a 
legal instrument having no defect, which, from 
various circumstances it would be inequitable to 
allow a ese to sue upon or proceed at law, or 
if there @ good defence at law, but time may 
produce this effect that it may cause the person 
charged under that instrument to lose the evidence 
of his defence at law, then this ct. would interfere 
& cause the instrument to be delivered up (SIR 
J. Romitity, M.R.).—Cooprer v. JoEn (1859), 
27 Beav. 313; 1 L. T. 351; 54 E. R. 122; affd., 
1 De G. F. & J. 240, C. A 


Annotations :—Consd. Broo v. Maudalay, Son & Field 
ry AS oar Bs 636. Sa Glegg v. Gilbey (1877), 


465. ——- ———.}—-(1) If a policy is liable to be 
completely avoided, as on the ground of fraud or 
misrepresentation, a ct. of leah Aria jurisdiction 
to direct its delivery up & cancellation, but it has 
no jurisdiction to direct the cancellation of a 
policy to any claim on which there is a good legal 
ahian or to declare that there is no liability 
upon it. 

(2) If there is danger of the evidence for the 
defence be lost, the remedy is not an action 
for cancellation, but an action to perpetuate 
testimony. — BROOKING v. MaupsLay, Son & 
FIELD (1888), 38 Ch. D. 636; 57 L. J. Ch. 1001; 
58 L. T. 852; 36 W. R. 664; 4 T. L. R. 421; 


6 Asp. M. L. C. 296. 
An peat me — As to (3) Refd. West v. Sackville, [1903) 
Brokers v. London & Indie Docks Jolt Coe. 
















mittee Ti a08, 3 Ch. 242; The Manar 1100s > on 
’ ; C) - 03} P. : 
Guaranty Trust Co. of New York ». Le (1915) 





3 K. B. 536. 


Secr. 9.—DETERMINATION OF BOUNDARIES. 
see BounpakIEs, Vol. VII., p. 270, Nos. 2 
86q. 


Sect. 10.—DISCOVERY 
See Discovery, Vol. XVIII., pp. 46 ef seg. 


SECT. 11.—DOWER. 
See REAL PROPERTY. 


existence or 
of any will o 
cross-examine 


Equity. 


Szor. 12.—FORFEITURE. 
See Part XVI., post. 


SrcT. 13.—FRAUD, DURESS AND UNDUE 
INFLUENCE 


Fraud.]—See MISGREPRESENTATION & FRAUD. 

Constructive fraud.]—-See FRAUDULENT & VoID 
ABLE OONVEYANCES. 

Duress.|—See Oontrracts, Vol. XIJ., pp. 92 
et seq.; FRAUDULENT & VOIDABLE CONVEYANCES. 

Undue influence.]|—See Contracts, Vol. XII., 
pp. 98 et seg.; FRAUDULENT & VOIDABLE OON- 
VEYANCES. 


SECT e ] 4.—INJUNCTION. 
See INJUNCTION. 


Smct. 15.—INTERPLEADER. 
See INTERPLEADER 


Srct. 16.—LOST, DESTROYED OR SUPPRESSED 
DOCUMENTS 


SuB-sEcT. 1.—IN GENERAL. 
Loss or destruction of documents.}|—See DEEDS, 
Vol. XVII., p. 233, Nos. 480-490. 
Presumption in favour of lost deed—Grant of 
Sagara -=oe KASEMENTS. 


SuB-sEcT. 2.—ADMISSION OF SECONDARY 
EVIDENCE. 
See EVIDENCE. 


SUB-SECT. 3.—SUPPRESSION OF DOCUMENTS 
OF TITLE. 

466. Title presumed against party suppressing.| 
—Where deeds are suppressed, omnia presumuntur 
(per CuR.).—-GARTSIDE v. RATCLIFF (1676), av 
reported in 1 Cas. in Ch. 292 ; 22 E. R. 807, L. C. 


Annotations :—Refd. Cowper v. Cowper (1734), 2 P. Wms. 
720; Downing v. Townsend (1755), Amb. 280. 
467. ———.|—-Where a deed or other evidence 


is suppressed by either party, a ct. of equity will 
rai fell dig a title against him who suppressed 
it.— s v. LEwis (1680), 1 Cas. temp. Finch, 
471; 23 E. R. 264. 

468. Relief granted against suppressor—Deed.] 
—Where the deed is prt fa or concealed by 
deft., pltf. is entitled in ct. to have relief 
(LoRD HARDWICKE, C.).—WHITFIELD v. FAUSSET 
(1750), 1 Ves. Sen. 387; 27 E. R. 1097, L. O. 

— -—Reid. Read v. Brookman (1789), 3 T 


’. Janssen (1761 3 : By int fae; Doe d. 
Brune v. Martyn (1828), 8 B. & ©. 497. 

469. Will.|—Devisees under an all 
will instituted a suit to establish it against the 
heir-at-law of testator. Pitfs.’ evidence proved the 
execution of a will; & traced the possession of it 
into the custody of the heir-at-law, or that of his 
wife. The heir-at-law & his wife denied the 
n by them, or either of them 
testator, but the heir-at-law did not 
pitis.’ witnesses :—Held: pités. were 









Part III.—EQuITABLE JURISDICTION OR EQUITABLE RELIEF, 


entitled to the relief they sought.—WILLIAMS 

v. WILLIAMS (1863), 33 Beav, 806; 3 New Rep. 

100; 9 L. T. 566; 9 Jur. N. S. 1267 ; 12 W. 

140; 55 E. R. 385. 

‘Annotations :—Oonsd. Cowgill v. Rhodes (1863), 33 Beav. 
310. Refd. Bovill v. Hitehoock (1868), 37 L. J. Ch. 223. 


470. Title of claimant established—Until docu- 


ments produced by suppressor.|}—R. & HuNsSDON 


(LORD) v. ARUNDEL (COUNTESS) & HOWARD (LORD) 
(1616), Hob. 109 ; pier R. 258. 
Annotations Oona alston Coatsworth 


v. 
nasct (150), 1 Ves.’Sen 3 ar 


49), ) 1 ast. Bernd. Boso: 
1690), 1 Show. 20, 1013" s R. v. Knollys ys (1604), 


09; Lee v. Elkins (1701), 13 Nod. Rep. 

471. Conveyance by ied aba y directed. 
——-Where a deed or will is pals aoa by the heir, 
the party claiming under such deed or will, will 
be decreed to hold & enjoy, & the heir or suppressor 
of the deed, etc., to convey.— DALSTON v. COATS- 
WORTH (1721), 1 P. ih ee a Satis R. 589. 
Annotations :—. Thani ams (1863), Ay oc Ts 

566. Mentd. well Rhodes 86s 3 33 Beav. 3 

Liability for loss of documents of title.]-_-See 
MORTGAGE ; REAL PROPERTY. 


1721), 
Se a0. 
Reid. 





SUB-SECT. 4.—BONDs. 


uae Bonps, Vol. VIL, pp. 238, 239, No». 801, 
&15- 


SUB-sECT. 5.—NEGOTIABLE 


See BILLS OF EXCHANGE, Vol. VI., p. 420, Nos. 
2725-2733. 
Banknotes.|—Sce BANKERS, 


Vol. IIL, p. 180, 
Nos. 58-60. 


SUB-SECT. 6.—WLLLS. 
See WILLS. 


Siscr. 17.—MISTAKE. 
See MisTAKE. 


Secr. 18.—PARTNERSHP. 
Sce PARTNERSHIP. 


SECT. 19.—PARTITION. 
See PARTITION. 


J VOL. xx. 
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Sect. 20.—PENALTIES. 


See Part XVI., Sect. 1, sub-sect. 3; Sect. 2, 
sub-sect. 2, post. 


Sect. 21.—PERPETUATION OF TESTIMONY AND 
SUITS DE BENE ESSE. 


See EVIDENCE. 


Sect. 22.—RECEIVERS. 
Sce RECEIVERS. 


SEcT. 23.—RECTIFICATION. 

See, generally, MISTAKE. 

472. Defects in assurances supplied.|—Asu 
v. ROGLE & St. PAUL’s (DEAN & CHAPTER) (1686), 
2 Rep. Ch. 387; 1 Vern. 367; 
119 ; 21 E. R. 695, L. C. ; v. 
St. Paut’s (DEAN, ETC.) & RUGLE (1695), Show. 
Draken rap 67 


eae ramen 
Wun roe ae 


a6. ev. 532; R.v. Alloo Paroo aes a iery 


Pusington (837), 
1820), 1 
d. App. 


Conveyance for’ good consideration. 
—Whenever a conveyance is made upon a goo 
consideration, if there be any defect in the 
execution of it, this ct. has always supplied the~ 
defect (per CUR.).—FOTHERGILL v. aay ol 
9 


ay gern of 

. 264, ante 
Defective surrender of copyholds.]—See Copy- 

HOLDS, Vol. XIII., pp. 133, 1384, Nos. 1660-1669. 
Defective execution of powers.]—See POWERS. 


474. Omission to make volun 
POPE. a rON v. RUSSEL, 


Secr. 24.—SPECIFIC PERFORMANCE. 
Sce SPECIFIC PERFORMANCE. 


SECT. 25.—TRUSTS. 
Sce Trusts & TRUSTEES. 


SECT. 26.—SET-OFF. e 
See SET-OFF. 


Sect. 27.—UNCONSCIONABLE BARGAINS. 
See MONEY & MONEY-LENDING. 


EqQuiry. 


Part IV.—Exercise of Equitable Jurisdiction by the High 
Court. 


Secor. 1.—EFFECT OF THE 7a Na AND 
SIMILAR A 


SuB-sEctT. 1.—IN GENERAL. 


475. Administration of law & equity In one 
tribunal—No fusion of systems.]—It is stated very 
plainly that the main object of Jud. Act, 1873 
(c. 66), was to assimilate the transaction of equity 
Lr & common land business by different cts. 

eb udicature. It has been sometimes inaccurately 

called ‘‘ the fusion of land & equity’; but it 
was not any fusion, or anything of the kind; it 
was the vesting in one tribunal the administration 
of law & equity in every cause, action, or dispute 
which should come before that tribunal. That was 
the meaning of the Act. Then as to. that very 
number of cases in which there is an actual 
conflict, it was decided that in all cases where the 
rules of equity & law were in conflict the rules of 
equ should prevail. That was to be the mode 
gAeain itera the combined jurisdiction & 
that was the meaning of the Act (JESsEL, M.R.).— 
SALT v. COOPER (1880), 16 Ch. D. 544; 50 L. J. Ch. 


629; 48 L. T. 683; affd., 16 Ch. D. 556, 0. A. 
A ae v. Western (1884), 12Q. B 
50. Walmsley 0. 3 y 0. om Ex p. Ggodenough vileeg, 
Harris Te on aos): 1,9: 801; Re 
Re Whitele Whiteley » Tey, ie L. se 
846; B ie ti 1888), 21Q.B Vee Wills 
mag lg 


w. Lith (tai) 38 Ch. D. 197; Ponnamma v 
[1905] A. aba), 3 , 


476. ———_ Care Eater of children.}—Re 
GOLDSWORTHY, No. 485, post 
. —J—A son who was heir-in-law to his 
father, who was one of the exors. & trustees of his 
father’s will, though he had nat proved the will, 
& whose Christian names & description were 
identical with those of his father, after his father’s 
death, executed rmtges. of freehold & leaschold 
property of the father & op ed the mtge. money 
to his own ded over the title 
deeds to the mtgees. “The transaction took 
place without the knowledge of his mother & 
sister, who were co- & co-extrices. with 
him, ee The will had not 
been registered in the Middlesex Registry, tho - 
the property was situate in that county. 
mtge. deeds were registered. They purported to 
be executed by the absolute owner of Ene property, 
& the solr. who acted for both parties believed 
the son to be the absolute owner. The son oid 
him nothing about the father’s will. The solr. 
wsearched the Middlesex Registry. The son took 
a co tiamae pve interest under the trusts of the father’s 
After the son’s death the fraud was dis- 
powered: & the matted & sister, as trustees of the 





father’s ‘will, brought an action the mtgees. 
claiming a llscleration that the mtges. were 
void against them, & delivery up of the title 

The other eficiaries under the will 
were made defts. :—Held: (1) the son in executing 
the mtge. deeds was persona father, & the 
deeds were forgeries & nothing to the 
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4781, Administration yet Mager Bo imal 
dn one fribunal—No ger 
efi agreed to eal to" bi 

f miemorandtm) in, welling to commence an 


rae Bie, sinared ee iinied tate ready 


mtgees. except the son’s beneficial interest under 

the father’s will, & the mtgees. could obtain no 

title by virtue of the Middlesex Registry Act, 1708 

< 20); (2) the mtgees. must deliver up the title 
eeds to pltfs. 

Another point taken was that, at any rate as 
rh ah the leaseholds, there was a deposit of the 
title deeds by the exor., po te in ene e Oe Ct oa 
will not interfere with the possesaion thus 
But here we have the owner of the legal title 
coming into a ct. of law & equity, & saying, there 
is an attempt to deprive me, not only of my 

property, but of my title deeds. The legal title 

to be in pltfs., & then, not merely as a ct. 
of equity, but as a ‘cad of law, we ought to make the 
order w ich haa been made in the ct. below for the 
prions up of the title deeds to the legal owners 
of the property (Corron, L.J.).— Re Cooper, 
CooPpER v. VESEY (1882), 20 Ch. D. 611; 61 
prnsidia Mer 80 W. R. 648, 0. A. 
" Brocklesb ae ee. 


Advance & D mn Corpn. Ait 29) "2 oe 540. 

As fat £2 Folld. Macnen 29 Ch. D. 735. 
Ingham, Jones v. Ingham, erst 1 Ch. 352. 

478. .|—A legal mtgee. had asked for the 
deeds which the ah haa who was his solr., made 
excuses for not giving to him. The mtgor. after- 
wards deposited the deeds with another mtgee. 
as security for money advanced without notice 
of the legal mtge. In an action by the legal mtgee. 
for fonsclowuse :—Held: (1) he had not been 
guilty of fraud or negligence amounting to fraud, & 
he could not be peel epee to the mtgee. by 
deposit by reason o negligence short of that ; 
(2) the legal mtgee. was entitled to recover the 
deeds from the mtgee. by deposit, notwithstanding 
he was a purchaser for value without notice; & 
Jud. Act, 1878 (c. 66), s. 25 (11), did not alter "the 
rule of law on the subject. 

The above Act 5a that every ct. is to administer 
everything, legal relief & equitable relief, & in the 
present case I am bound under the Act to 
administer legal relief & give the relief which pitf. 
would have had at law (NORTH, J.).—MANNERS v. 
Mew (1885), 20 Ch. D. 725; 54 L. J. Ch. 909; 53 
T.84; 1T.L.R. 421. 


aolations’: —~48 to (1) Rat Raid. Farrand v. Yorkshire 
a (1888), oh ar 183 iy at Laat Ma National Provincia 
d (1904), 2 kL. R. 607: Walker v. 
Linom Peay ol 4 ot Sol. Jo. ie “ds to (2) 


Lond unty Banking on 
Co. v. Nixon (1901), 84 L. T. 397. 
7 a CouRTS, Vol. xVI., p. 172, Nos. 


Annotations :-—. Ph Soe 
Bldg. Soc. (i508). 3 ‘ideal 
Central 





780~78 
sasdings (1) An edtion biaving beet beeagit ia 
—_ n g been brou 

the Oh. Div. to recover possession of land & slaiming 
production & nega A of documents alle to bo 
ransiipioe to pltf.’s title, defte. pleaded that they 

ere purc for valuable consideration without 
notice, & on this ground objected to the discovery 

Pap ecs of certain documents of title :— 
a : the objection was invalid for the following 
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reason: before Jud. Act, 1878 (c. 66), a plea of 
purchase for valuable consideration without 
notice was not available against cither discovery 
=) relief claimed in those cases in which the Ct. 
of Ch. had concurrent jurisdiction with the common 
law cts. upon legal titles. Sect. 24, subwect. 2 
of the Act therefore, gave no ‘protection to defts., 
the ct. having now complete jurisdiction over the 
whole action. (2) The main object of Jud. Act, 
1873 (c. 66), was to enable the parties to a suit 
to obtain in that suit & without the necessity 
of reso to another ct., all remedies to 
which they are entitled in respect of any legal 
or equitable claim or defence properly advanced 
by them so as to avoid a multiplicity of legal 
peoceenaes (LORD WatTson).—IND, COooPE & 

v. EMMERSON (1887), 12 Zapp. Cas. 300; 56 
a iar sia ger T. 778; 36 W. R. 243, 
H. ope & Oo. (i . 8ub nom. EMMERSON v. IND, 
Corn ‘" ie) 33 Ch. D. 323, OC. A. 


“tyne Co Pt etal 1) os. eae ane 9. Bil Milbank 
Whitsrood G., [189712 0. B Monta: 


eras Generar 
90), 15 pp. Cas, 809; McLean & 
Rigg v. 5 Hdwards Goa, rd i. app - Budden o. Wilkinson, 
[1893] 2Q. B. 4 


j—See Courts, Vol. XVI., p. 178, 
Nos. 786-78 


480. Confers no new jurisdiction.)—(1) I think 
that the true construction of Jud. Acts is that they 
confer no new rights ; rong eg confirm the rights 
shoe L prevonely were to be found existing in the 

either of law or of equity ; if they did more, 
si would alter the rights of parties, whereas in 
truth they only change the procedure (BRETT, L.J.). 

(2) I will first mention Jud. Act, 1873 (c. 66), 
8. 24 (4) & (7). These provisions enable the 
cts. of common law to deal with equitable rights 
& to give relief upon equitable grounds; but they 
do not confer new Bh eee the different divisions 
of the High Ct. ma ose of matters within the 
jurisdiction of the "Ch. *s the common law cts. ; 

ut they cannot s,s roceed upon novel principles 
(CoTTON, oe J.). RITAIN, v. ROSsITER (1879), 
11 Q. B. D 123; 48 L. J. Q. B. 362; 40 L. T. 
“eee 43 J. P. 332 ; 27 W. cot 





oe 


ith Ae 10 
#1803 8 on. 610. 
ft Richardson Oa y School Board, 
ate h. ape Generally, ee Maddison v. Alderson 
eB 467 ; Re Whitehead, Hr A ihcrrag 14 

ty fe ie 419; MoManus v. Co issn) 67 35 


1887) 
18; Do 


v. Evans 
rears Hoy 0: Smith v. Gold Coast 
= tee rere (190 ume’ L. J. K. B. 235; Turner 
w ieee - Bar Elliott ie Sel 


(i919 107 f . Tv 
(1919), 5 T. L. 


Allan, Jones 
ORD z Notice [oa] 2 fh 76; Rawlinson v 


1. -——.|—-The foreign owners of a tug, 
‘ia in collision in the English Channel with a 
British vessel, brought an admiralty action in 
personam against the owners of the Buitish vessel, 


Socata: te ibe peti aquarrta & ae that all 


Serel wail the tordea ht be eouty. fer 
un 0 ; Ce ba security for 
damages under the ec terclaim :*-Held: there 
wae no dy ptenebsa to make the order, either under 
the AReateatbe On conferred on the Admiralty Ot. 
by Ct. Act, 1861 (c. 10), s. 34, or under 
the general powers of ee — of law & equity kept 
alive, & conferred on th h Ct. & Ct. of 
Appoal, by Jud. Act, 1878 (c. 66), s. 24 (5) & (7). 
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Jud, Act, 1878 (c. 66), 8. 24 (7), only enables the 
High Ot. & every branch of it to give effect to all 
the remedies which the ~~ were, in the language 
of the Act, entitled to, that is to say, as could 
have been given by any ct. which was made a 
member of the High Ct. by the above Act. It 
seems to me it does not confer jurisdiction upon 
bee h Ct. to make such an order as is so ue 

or no ct. had wer to make such an 0 
eh es the above J AMIS WESTOLL, 
[1905] P. 47; 741. J. P. 9; 92 L. T. 150; 10 
Asp. M. L. O. 29, 0. A. 

Annotation :—Mentd. H.M.S. Archer, [1919] P. 1. 

7 aaa OouRTS, Vol. xXVI., Dp. 173, Nos. 
790-799. 

—— Restraint of arbitration by aT has — 
See ARBITRATION, Vol. II., p. 878, No. 416. 

In admiralty matters.|—Sce "ADMIRAL 
Vol. I., pp 195, 207, 218, Nos. 1102, 1279, 1386. 
1287, 1202, 1859 ef 

On divisions of High Court.|—See Courts, Vol. 
XVI., p. 174, Nos. 800-808. 

On power to rehear & review.|--See Courts, 
Vol. XVI., p. 175, Nos. 809, 810. 

Application to “choses in hia ad CHOSES 
IN ACTION, Vol. VIIL., p. 424, Nos. 28~34. 

Applications in particular instances.|—<Sce 
particular Titles passim. 








Sup-spctT. 2.—RvULHS oF EQUITY PREVAIL 


_ See Jud. Act, 1873 (c. 66), 8. 25 (11). 

482. Where conflict with rules of law.|— 
(1) Under Jud. Acts the right to discovery is 
Rider arn by the rules previously existing in the 
Ct. of 

(2) Since Jud. Act, 1873 (c. 66), it must be taken 
to be conclusively settled by the Legislature that 
where there is any conflict between the rules . 
isa & ae rules of equity the rules of eau ae 

(JassEL, M.R.).—ANDERSON v 
OF ile aeices COLUMBIA (1876), 2 Oh. D. 644; 46 
L. J. Oh. 449; 85 L. T. 76; 24 W. R. 624, 724 ; 
3 Char. Pr. Cas. 212,C.A. 


notat —As to Refd. Atherley ». Harve 877), 
ite Bak” “deve (3) Apia. A °. Harvey (BIT) 


878), 38 L. 3 Are ieee Mer bear 3 Co. % Buick 


x 1983 
1878 315; Bewicke v. Grabam (188 
‘ 878), 8 0: Bibacier ¢, AE Oa hye 

on @. 


scampi 


e. Jones (1802), 68 L. T. 653; 
London Gens Piae Omnibos me Pe. (1893), 63 a J. 
Ae Re rach, isos) 1 


1 Gh Go; Sones tis 
Ey. ere ey 4; 


TT TT wt dian a $50; 
ana) Wy euer: 
sonibus Oo. x ) tis L. T. 711. 


488. - onmemereg gies v. CooPpER, No. 475, ante 

‘ ~The ct. is not now a ct. of ‘law 
or a ct. of equity, i it ah hs ct. of complete jurisdiction, 
& if there ce between what before 
Jud. Act, 1878 ( (Q. “Bhp a ots of law & a ct. of equity 


would nave ore the ct. of equity 
CAIRNS). 7a: = 
367; 46 lL. T. 321; 30 W. R. 558, H. L. 
9 o. sub nom. Heats v. PuGH (1881), 6 Q. B. 
ee: Fowko v. Dreyoott (1885), 29 Ch. D. 
Orne ena ets 
SUB-SECT. 2. 


v. 
43 
1 
3 





must 
HEATH "882), * App. Cas. 286; 51 L. _ 
xt 
5, O. A, 


482 1, Where conflict with rules of law.}-—GneaT West LUMBER Co. 0. Witxrns (1907), 7 W. L. 1. 166 1 Alta. L. 


292 


Oe ae, of a) Judicaiure and similar Acts: | 


(1882), 19 = D. 539; 
y 81 jeg y v. 
4 Oh. e's 


Re Gwen, ord) 8 ye 220 ; 
Or B, 423; _Thornton 


996. Mentd. Harl Aaa 
Aa v. peters "sia a 


Conso Bank 
rusts Coe be L. T. 416: : 
untington v. I. R. Comrs., [1896] 1 


"9 France, [~~ 


a 
8 L. J. Q. B. 288 j 
(1890) os sv Bs 


4; illiams v. Themen rer 
ritham, Chadburn v. Winfield, [1922] 


485. Application of rule—Custody of infants.]— 
In this case the ct. is called upon to exercise a 
oon eral over an infant which heretofore has 

n exercised by the Ct. of Ch. But since the 
of Jud. Act, 1878 (c. 66), that jurisdiction 
pe teen extended to the cts. of common law, 
& not only does that Act by sect. 16 confer that 
jurisdiction upon us, but sect. 25, sub-sect. 10, 
declares in express that “in questions 
relating to the custody & education of infants the 
in of equity shall prevail’’ (LORD COLERIDGE, 
J.).— Re GorpewontEy (1876), 2 Q. B. D. 75; 
sr: nom. Re aoe Ea p. GOLDSWORTHY, 
46 L. J. Q. B. 187. 

486. —— Right of discovery.|—ANDERSON v. 
Bank OF BRITISH COLUMBIA, No. 482, anite. 

487. e]—(1) Jud. Acts & rules 
establish uniformity of practice in all the cts., 
& where there is a variance between the practice 
in the common law & equity cts. the rules of equity 








are to prevail. 
ere, therefore, interrogatories were ad- 
ministered to deft. by pltf. which, although 


allowable under C. L. P. Act, 1854 (c. 125), were 
demurrable in equity :—Held : (2) the principles 
of equity must prevail, & the interrogatories must 
be struck out.—ATHERLEY v. HARVEY (1877), 
2Q. B.D. 524; 46L. J. ae B. 518; 3¢L. T. 551 ; 
41 J. P. 661; 25 A R. 7 





Annotations : ay (2) Mills Fisher v. Owen (1878), 

& Ch. D. 645. het Wot East (1879), 28 W. R. 2 

488, ——. -i—Inp, CooPpe & oe v. 
EMMERSON, No. a7 , anle. 


-.j—See, further, DIscovery, Vol. 
AVIII., pp. 42, 43, Nos. 2-16 

489, ——— Executor’s ability for loss of assets.] 
~——-Where the assets of testator have come into 
the ion of the exor. & are afterwards lost 
to the estate, the rule at law as well as in equity 
now is, that the exor. stands in the ition of 
a gratuitous bailee, & therefore cannot charged 
without some wilful default, Jud. Act, 1873 (c. 66), 
s. 25 (11).—JoB v. JoB (1877), 6 Ch. D. 562; 26 


W. R. 206. 


Annotations :-—Mentd. Laming v. v. Geo Sch. 48 L. J. Ch. 
196; ag Sard Murray ( 424; Morton 
ul Aird (1878) 26 W, wr arber v. Mackrel 

be Sy incr] Sakae Tonkin (1883), 


(i8Y9), her D. 534 ; 
21 757; Re Wrightson, Wrightson v. Cooke, 
[1908] 1 Ch. 789. 


490. ——— Executors right to pay debt after 
action brought.|;—Where an exor. or admini- 
strator, after the commencement of a creditors’ 
administration action & before judgment, has 
voluntarily paid any creditor in full, the rule in 
equity & nob at law must now prevail under Jud. 
Act, i873 (c. 66), s. 25 (11), & he will accordingly 
be held to have made a good payment, & will be 
allowed it 2 peas his accounts, even though he 
ma have tice of the action before payment, 
» EUROPEAN ASSURANCE SOCIETY 

v. vy. RADCLIFFE (1878), 7 Ch. D. 733 ; oo R. ig 


Annotations 5 Folia, Coles (1890), 2 les Pee 
Puaipe: e. donee (1884), 28 Sol. Jo. Seb: 


Equity. 


te eri h vw. Lindley & Hatlstene wibO8), 


— An exor. or administrator 
is entitled, after ain brought against him by a 
creditor of deceased for his debt, to mY pa a the cir 
in payment of the debt of anot 
inasmuch as, the rules of law & aquity on sari 
subject having been in conflict, the equity rule 
must now habbarey Deft., an administratrix, 
after action brought against her for money lent 
to intestate by pltf. consented to a judge’s order 
for judgment in a subsequent action by another 
creditor for a debt due from intestate, & judgment 
was signed accordingly. The judgment was void 
as against creditors, though not as between the 
oaleuiad because the judge’s order was not filed 

i, boa uired by Debtors Act, 1869 (c. 62), s. 27. 
Deft. aving paid the amount of that debt which 
exhausted the assets :—Held : that, as between her 
& pltf., the original debt was not merged in the 
judgment, & that she was entitled to make the 
payment in respect ae aren debt.—VIBART v. 
CoLEs (1890), 24 Q. B. D. 364; 59 L. J. Q. B. 
152; 62 L. T. 551; 38 W. R. 359, C. A. 

.]—See, further, EXECUTORS, 

492. ——— Not to matters of mere practice & 
procedure.|—Jud. Act, 1873 (c. 66), s. 25 (11), 
would appear from the ‘context to relate to matters 
of substantive law, not of mere practice (CockK- 
BURN, C.J.).—LaA area v. teeta (1879), 
4Q. B. D. 210; 48 L. J. Q. B. 315; sub nom. 
DE LA GRANGE v. MCANDREW, 30 L. T. 500 ; 
27 W. R. 413. 

Ancetan :-—Mentd. Silver v. Silver & Grenfell, [1924] IP. 


ie Wells, Bstato, eal (1890), 45 Oh. 








493. ——_- ———.] — The intention of Jud. Acts, 
no doubt, was that, where the principles of law 
& equity differed the principles of equity should 
prevail ; but 1 do not think the intention was that 
the procedure of the Ct. of Ch. should be exercised 
in common law actions (LoRD EsHer, M.R.).— 
I{ARRISON v. RUTLAND (DUKE), {1893} 1 Q. B. 
142; 62L. J.Q.B.117; 68L. T. 35; 67 J. P. 
278 5 41 W. R. 322; 9 T. L. I. 115; 4 BR. 155, 


Annotations + Mente, Allen v. Flood, {1888} A. G 1; 


Luscom be v. G. W. Ity., (1809) 3 .Q. B. 313; Hickman 

. Maisey, [1900] 1 Q. B. 752; Ki v. Purcell, 
11908) 2°Ch. aot gjondon City & Tax Comrs. v. . L. 
ty., {1913} A. C 


—— Statute of "Limitations as defence to con- 
cealed fraud.|—See LIMITATION OF ACTIONS. 

494. ——-.]— In an action against a solr. 
for negligence, where the above Act is pleaded, a 
reply stating that, owing to the active & deliberate 
fraud of deft., pitt. did not discover, & did not have 
the means of discovering, deft.’s negligence until 
within six years next before the action was brought, 
is no answer to the plea of the statute.—ARM- 
STRONG v. MILBURN (1885), 54 L. T. 247; 2T.L. BR, 
222 ; on appeal (1886), 54 L. T. 723, C. ’A. 
Annotation :——Folld. Osgood v. Sunderland (1914), 111 L. T. 


pi —— ——.}— Deft. did certain work for 
pltf. in “1004. In 1912 pltf. discovered that the 
work was defective, & not as specified in the 
contract. Piltf. now brought an action for breach 
of contract, alleging fraudulent concealment. 
Deft. denied liability, & in addition pleaded Stat. 





Limitations. On the question of law deft. sub- 
mitted that in an action such as cai resent which 
before Jud. Act, it (c. 66), co be brought 


only in a common law ct., a oleae ot Stat. ta- 
tions could not be met by a reply of fraudulent 
concealment : —Held: in a y common law 
action the plea of Stat. Limite ons was an absolute 
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defence.—Osaoop v. SUNDERLAND (1914), 111 
L. T. 529; 80 T. L. R. 5380. 
See, further, LIMITATION OF ACTIONS. 
496. Contribution to loss in joint ad- 
venture.|—By agreement between pltfs., defts., 
B. a cargo of Californian wheat was to be 
shipped for their joint account by the corre- 
spondents of B. at San Francisco, consigned to 
pitfs. at Liverpool for sale upon certain special 
terms, the shippers to reimburse themselves for 
cost & insurance of the cargo by drafts on pltfs. 
at sixty days’ sight to the extent of 45s. per quarter, 
less freight, & for the balance of invoice amount 
by separate drafts at sixty days’ sight upon cach 
of the above parties for one-third of the excess. 
The cargo was shipped, & a bill was drawn by the 
San Francisco house for £29,353 on account of 
the invoice price of the wheat less freight, upon 
Itfs., & was duly accepted & paid by them, 
gether with freight, insurance & other charges 
in respect of the cargo; & the wheat on arrival 
was sold by pltfs. at a loss. In Dec. 1883, B. 
became insolvent & compounded -with their 
creditors for 30 per cent. of their liabilities, which 
composition pltfs. received, leaving an unpaid 
balance of £1,760 due from that firm for their 
share of the loss on the adventure :—Held: the 
purchase & shipment of the wheat was a joint 
partnership adventure, cach of the three firms to 
participate equally in the profit or loss, & defts., 
according to the rule of equity which since Jud. 
Act, 1873 (c. 66), is to prevail, were liable to 
contribute equally with pltfs. to make good the 
default of B.—LowE v. Dixon (1885), 16 Q. B. D. 


455; 34 W. R. 441. 
Annotation :—Mentd. Morden, Rigg & Eskrigge v. Monks 
(1923), 8 Tax Cas. 450. 


497. Relief to surety — Misrepresentation 
by non-disclosure.}|—Pltfs. having in their employ- 
ment a clerk whose duties involved the collecting 
of money, obtained from deft. a suretyship bond 
for securing the faithful discharge of his duties by 
the clerk. The clerk, to the knowledge of pltfs. 
had previously been guilty of dishonesty in their 
service. Plitfs. without any fraud on their part, 
omitted to disclose to deft. the fact of the clerk’s 
previous dishonesty, & deft. had no knowledge of 
it. In an action to enforce the bond :—Held: 
the effect of this non-disclosure was to vitiate the 
contract & to release the surety. 

As to what may have been the necessity at 
common law to prove fraud in cases like the 
present I express no opinion, because I am per- 
fectly clear that in equity from early times it was 
quite unnecessary to prove fraud in the case of a 
material misrepresentation inducing a contract. 
I should add that now, since Judicature Act, 
1873 (c. 66), if there be any difference between 
the rules of common law & equity, the rule of 
equity prevails. Sureties have for many years 
been favoured in the eyes of equity, & various 
relief has been given to them from time to time 
founded on what has been called the clearest & 
most evident equity (FARWELL, L.J.).—LONDON 
GENERAL OMNIBUS Co., tp. wv. HOoLLoway, 
Core 2K.B.72; 81L. J. K. B. 603; 106 L. T. 


Annotation -—Mentd. National Provincial Bank of England 
ov. Glanusk, [1913] 8 K. B. 335. 


See, further, GUARANTEE. 
PART IV. SECT. 1, SUB-SECT. 3. 
1. Equity applied in King's Bench 








v. BENNETT (1878), 4 Vv. L. R. 227.— 
AUS. 
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SUB-SECT. 3.—RECOGNITION OF EQUITABLE 
RIGHTS, REMEDIES AND DEFENCES. 


498. Equity applied in King’s Bench Court.|— 
(1) The only case that takes a contract out of the 
Stat. Frauds is one of fraud, & the jurisdiction 
of the King’s Bench Ct. is principally intended 
to prevent fraud & deceit. Where a party has given 
ground to another to think he had a title secured, 
the ct. will secure it to him (Lorp Batruurst, C.),. 

(2) The King’s Bench Ct. never alters the com- 
mon law but in particular circumstances it extends 
relief, which the common law from its generality 
had not provided. But for fraud & circumvention 
there would have been at common law a relief 
similar to that which cts. of equity give, cither 
by dissolving or affirming the contract as the 
conscience of the case requires; for at common 
law a man should not take advantage of his own 
wrong, & common law would have given the party 
injured by such contract damages at least, equity 
restores him to that state in which he would have 
been if no unfair practices had been used. Com- 
mon law in many instances considers a fraudulent 
contract absolutely void except as against the 
author of the fraud, or those who knowingly con- 
tributed to it: but as against such persons valid, 
& equity in the King’s Bench Ct. has peculiar 
means & rules for the purpose of this relief, & to 
guide the ct. in extending or withholding it (Lorp 
BATHURST, C.).—POPHAM v. EYRE (1774), Lofft, 
786; 98 E. R. 919. 


Annotation :-—Generally, Refd. Davis v. Symonds (1787), 
1 Cox, Eq. Cas. 402. 


499. Right to set aside deed.] — Where deft. in 
an action in one of the divisions of the High Ct. 
of Justice other than the Ch. Div. relies on an 
equity, to have a deed set aside as part of his 
defence, the division in which the action is may give 
effect to the equity so far as is incidental to the 
purposes of the defence. The lessor of certain 
Jands knew that as to part of them he had no title 
to grant the lease. The lessee did not know, & 
had no means of knowing, that such was the 
case, & the lessor did not disclose the want of 
title to him :—Held: it was not necessary in 
equity, in order that the lessee might be relieved 
of the lease, that there should have been any 
affirmative fraud, & the concealment by the lessor 
of a fact affecting the title to a material part of 
the demised premises was a sufficient ground for 
treating the lease as set aside. 

If deft. in an action in this division sets up facts 
in his answer which in the Ch. Div. would entitle 
him to have an instrument reformed or set aside, 
though this division cannot reform or set it aside 
with regard to its effect in future it may for the 
purpose of determining the action treat it as set 
aside (BRETT, J.).—Mostyn v. WEST Mostyn 
CoaL & Iron Co., Lrnv., (1876), 1 C. P. D. 145; 
45 L. J. Q. B. 401; 34 1. T. 325; 40 J. P. 455; 
24 W. R. 401; 2 Char. Pr. Cas. 43. 

Annotations :-—Refd. Breslauer v. Barwick (1876), 36 L. T. 
Po. iu 305 } 20. Be: 10. Budd-Soott seeandall (1903) 
2K B. 351; Markham v. Paget, [1908] 1 Ch. 697. 

500. Claim to open signed account — By mort- 

gagor in foreclosure action—Without counter- 

claim.]—Stipulations for commission on receipt 
of rents & conversion of arrears of interest into 
principal inserted by a solr. mtgee. in a mtge. 


“grosel un ual & oppressive bargains 
as no tan of ordinary produce would 
enter into, & which, from their nature 
& tho relative position of tho parties, 


._——.J—The High Ct. as a 
fr ita nitable Grisdiainn nioota a! oF ti uity Tcaneenea the power exer- raise the presumption of fraud or 
the practioos of Ct. of Ch. with oleaed by the Cb. of Ch. of gran relief undue influonce.—. ae h “ 
reference to stop orders.—OaaDWwick in cases of such unconscionable or sab (1886), I. L. R. 9 .—IND. 


204. 
Sect. 1.—Effect of the Judicature and similar Acts: 
Sub-sect. 8. Yost 2. Part 


V. Sect. 1: Sub- 
sects. 1,2,8,4,56 &6. Sette. 2 & 3.] 


deed prepared by himself, & insisted upon by him 
as the condition of any further advance to his 
client, will not be allowed in taking the account 

n the solr. as mtgee. in possession, & his 
client in a foreclosure suit. Bird fa ® proper case 
for opening signed accounts e by a mtgor. by 
his answer & evidence in a foreclosure suit in issue 
before Nov. 2, 1875; the ct. has power, under Jud. 
Act, 1878 (c. 68), 8. 24 (2) & (8), to entertain this 
ee defence in the same manner as if a cross- 
bill, or, under the new procedure, a counterclaim, 
had been filed for the purpose. Form of the 
account directed in such a case.— EYRE v. HUGHES 
(1876), 2 Ch. D. 148; 45 L. J. Ch. 805; 84 L. T. 


211; 24 W. R. 597; 2 Char. Pr. Cas. 33. 
Annotation :—Reld. Jones v. Linton (1881), 44 L. T. 601. 

501. Covenant not to institute suit — Defence to 
claim for restitution of conjugal rights.|—In a suit 
for restitution of conjugal rights, resp. moved for 
an sijune tion & stay of proceedings, upon affidavit 
showing that petitioner was bound by deed not to 
institute such a suit:—Held: such a defence 
must be alleged by plea, & afforded no ground for 
& summary d of the suit. 

Upon such defence being subsequently alleged 
by plea :—Held: it was such an equitable plea as 
the Divorce Ct. since Jud. Acts is bound to con- 
sider.— MARSHALL v. MARSHALL (1879), 5 P. D. 
19; 48L. J. P.49; 89 L. T. 640; 27 W. R. 899. 


Annotations :-—Refd. Besant v. Wood (1879), 12 Ch. D. 605; 
Clark v. Clark (1885), 10 P. D. 188 : ». M. (1888), 
68 L. J.P. 8; Aldridge v. Aldridge (1888), 13 P. D. 210; 


Russell v. Russell (18951 P, 315; Kennedy v. Kenned 
“*" p49; Welch v. Welch (1916), 85-L. J. P. 188. 


* . 0, ° 

__.._ McGregor v. McGregor (1887), 20 9. B. D. 539; 

McGregor °. Mo r ; . J. Q. B. > Gleig 

e. Glei (1906), Kiron (1E8E), 87 ee ead 

~.|—See, further, Huspaxnn & WIFs. 

502. Equitable principles applied in their en- 

ty.]—STEEDS v. STEEDS, No. 86, ante. 

503. Equitable defence to claim for possession 
of land.|—Under an agreement by the owners of 
Jand to grant leases of houses, when erected on 
such land by the intended lessees, the latter became 
entitled to a lease of two of such houses at a pepper- 
corn rent for a term of years. No lease of these 
houses was ever granted, but the intended lessees 
& their successors in title continued in possession 
during the term of years under such circumstances 
that a ct. of equity, if applied to, would have 
decreed specific performance of the fe spesag for 
a lease :—Held: during such term of years Stat. 
Limitations did not begin to run against the owners 
of the land, inasmuch as they had not an effective 
right of entry or action for tho recovery of the land. 

Common law & equity are to be 
administered by the same ct. Therefore, although 
the ct. should come to the conclusion under such 
circumstances that at common law the trustees 
would have had a right Lad peesracsir of the 

remises, it would not be bound to give judgment 
that effect, if it saw that there was an equitable 
right to prevent that common law right from being 
enf Ferre Esser, M.H.).—WARREN vv. 
Murray, [1804] 2 a 648; 64L. J. Q. B. 42; 
if L. T. 458; 483 W. R. 8; 10 T. L. R 578; 

604. Legal & equitable rights not identical.]— 
Jad. Acts, 1878 (co. 66), 1875 (c. 77), have lm 


PART IV, SECT. 3. 
m, Validity of wil—-Probate 


impeaching a will of which probate & that 


ted 
stated tha 


had been to 
Dorit 


EQuIry. 


abolished the distinction between legal & equitable 
interests, they merely enable the High Ot. to 
administer legal é& equitable remedies, & therefore 
notwithstan these statutes, the grant of 
future acquired chattels confers only an equitable 
interest therein upon the grantee, & if when they 
come into existence, but before the grantee takes 
possession thereof, the legal estate & interest 
therein, without notice of the grantee’s e 
equitable interest, become vested in another 
person, the latter is entitled to the future acquired 
chattels comprised in the , & becomes the 
owner thereof, both at law & in equity. 

By a bill of sale a jeweller, for a valuable con- 
sideration, assigned to pitf. his after ac 
stock in trade subject to a proviso for redemp- 
tion; before pltf. took possession of the after 
acquired stock in trade, the jeweller pledged a 

ortion of it with deft., who no notice of pltf.’s 

ill of sale:—Held:; (1) pltf. had an equitable 
title to the after acquired property, but the 
legal property was in the jeweller fram whom deft. 
derived a legal interest which, in the absence of 
notice by deft. of the prior equity was to be 
preferred ; (2) deft. was entitled to retain the stock 
in trade pledged with him as against plitf. & no 
action of detinue of conversion would lie. 

It was not intended by the Legislature, & it 
has not been said that legal & equitable rights 
should be treated as identical but that the cts. 
should administer both legal & equitable principle 
(CoTron, L.J.).—JosEru v. Lyons (1884), 15 
Q. B. D. 280; 54 L. J. Q. B. 1; 61 L. T. 740; 


33 W. R. 145; 1T. L. R. 16, C. A. 
anncaon :—Consd. Hallas v. Robinson (1885), 15 Q. B. D. 


505. .|}—By Jud. Act, 1873 (c. 66), the 
High Ct. has all the jurisdiction of the Ct. of Ch. 
& of the several cts. of law. But still, so far as 
the right in question is a legal right, the ct. in the 
exercise of ita jurisdiction must be guided by the 
principles established at law (LORD MACNAGHTEN). 
—Cotits v. Home & CoroniAL Stores, Lrp., 
[1904] A. 0.179; 73 L. J. Ch. 484; 90 L. TT. 687; 
53 W. R. 80; 20 T. L. R. 475, H. L. 

Annotations :—Mentd. Co rv. Laidler, {1903} 2 Ch. 337 ; 
Ambler v. Gordon, {1906} 1 K. B. 417; Higgins v. Betta, 
{1906} 2 Ch. 210; Anderson v. Francie, (1006) W. N. 160 ; 
Androws t. : Connelly, 





1907] A. C. 121; Clarke & G v. ( 
D TL, R. 486; Cowper ». Milburn aaty » 52 Sol. Jo. 
316; Heath v. Brighton Corn (190 
Hyman v. Van Den Bergh, [1 
Flower, [J911}) 1 Ch. 219; G 
91; avis v. Marrable, fips 2 : ; 
Holborn & Frascati, (1914] 1 Ch. 698; Paul ». 
re 83 L. J. P. C. 304; Hammerton v. Dysart, (1916) 
A. C. 67; Litchfield-Speer v. Queen Anne’s Gate Syndi- 
cate (No. a {1919) 1 Ch. 407; perity v. Lioyds Bank 
1928), 39 T. L. 372; Sl udust: 
00., {19234} 2 Oh. 475. 


», Leeds Co-op. 


Szcr. 2.—JURISDICTION OF CHANCERY 
DIVISION. 


506. Absence of remedy for wrong—Sufficiency 
to give al gue apap e a cage for 
a supposed wrong in another place is not, o. ;: 
any reason for this ct. assu a jurisdiction on 
the subject. The case must be such as to bring 
it properly within the jurisdiction of this ot. on 

er unds.—-RYvEs v. WELLINGTON (DUKE) 


gro 
of bots Teal & personal extate i 

of both real & estate : 
cae eee 
Ot. of Ch, ' ae 


pitt. by the 


testator, 
wil w 


Part V.—EQUITABLE INTERESTS IN PROPERTY. 


(1846), 9 Beav. 579 ; 15 1. J. Oh. 461; 8L. 1.0.8. 
pie 10 Jur. 697 ; 60 BE. R. 467. 


-—Mentd. Dyson v. A.-G., (1911) 1K; B, 410; : 
Ou & Neuman Ry. v. Wilson, [1920] A. O. 3 


507. De minimis non curat iex —- Attitude " of 

court.|—Where a matter which arises within the 
F ction of the cts. of Wales is of value or 
difficulty, parties may take their remedy here ; 
but if of small consequence it is an inducement 
with this ct. to dismiss the bill with coste.— 
BRACE v. TAYLOR (1741), 2 Atk. 268; 26 E. R. 
556, L. 0 


nnotation -—Retd. Cheetham v. Crook (1825), M'Cle. & Yo. 


——.]—See, also, ACTION, Vol. IL. p. 36, Nos. 
281-285. 


508. In criminal matters—Affecting property.] 
—Though the Ot. of Ch. has no jurisdiction to 
prevent the commission of acts which are merely 
criminal or illegal, yet its function is to protect 
property ; & therefore it will restrain acts which 
are of a criminal nature, if they are also of such a 
nature as to injuriously affect rights of property. 

Certain members of a Trades Union Assocn. 
employed at a spinning co.’s mill, took offence at 
a reduction of their wages & left their masters’ 
service. The assocn. then posted in the district, 
& advertised in the local papers a placard or notice, 
which was in substance a w all workmen 
not to seek or renew their work at the mill until 
the dispute was settled. The co. filed a bill to 
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restrain the printing & publishing of the notices, 
charging that they were part of a scheme to prevent 
persons by threats & intimidation, from 
themselves to pltfs. & that persons had, in fact, 
been so intimidated, that pltf.’s business was 
materially injured thereby, the value of their good- 
will depreciated, & the corpus of their property 
irreparably damaged. Upon demurrer for want of 
equity :—Held: the acts of intimidation com- 
: ed of, though punishable as a statutable 
offence under the Masters & Workmen’s Acts, 
were yet within the jurisdiction of equity, as 
tending to the destruction of property, & the chee 
would ae Pier eerr SPINNING Co. v. RILE 
(1868), L. R. 6 Eq. 551; 37 Li J. Ch. 889; 19 
L. T. 64; ao P. hee 16 W. R..1138. 
Annotations — -—Dbtd. ntial Assce. v. Knott (1 875), 
10 Ch. Aah 142. Conse. prereset Food Co. 


Massam ne 6 wer Dixon v. Holden 
ee S irainake o Ward (16 872), er a 


Eq tt Tem Russell, hg 93) 1 6 
Dockrell v. 3, Bemperton,». 78 L. T. 8 


See Courts, Vol. XVI., p. 176, a 820 ef 8 

Jurisdiction of masters.}—See Courts, Vol. X 1. 
p. 181, Nos. 868-876. 

Ouster of jurisdiction—By re taia aia Courts, 
Vol. XVI., p. 113, Nos. 137-145. 

By agreement.]—sSce Courts, Vol. XVI., 

p. 115, Nos. 149-152. 

Property abroad.|—-See CoNFuLict oF Laws, Vol. 
XI., pp. 347 ef seq. 





Part V.—Equitable Interests in Property. 


Srcr. 1—NATURE OF EQUITABLE ESTATES. 
Sus-sEct. 1.—Trust Estates. 

See, generally, TRusts & TRUSTEES. 

Equitable waste—As regards trees & timber.]— 


a AGRICULTURE, Vol. IL., pp. 106-110, Nos. 887— 


—— As between landlord & tenant.|—Sce 
LANDLORD & TENANT. 

—— As between owner of particular estate & 
remainderman.|—See SETTLEMENTS. 


Equity to set aside a deed.|—See FRAUDULENT & 
VOMDABLE CONVEYANCES. 


SuB-sEcT. 2.—Equity oF REDEMPTION. 
See MORTGAGE. 


SvUB-SECT. 8.—EQUITABLE SECURITIES. 
See, generally, MoRTGAGE; LIEN; Pawns & 


BS. 
Securities for advances by bankers.]—See 
BANKgErg, Vol. ITI., p. 268, Nos. 882 e€ seq. 


SuB-sEcT. 4.—INCIDENTS OF EQUITABLY ESTATES, 


SusB-SEct. 5.—EQUITABLE INTERESTS IN PERSONAL 
PROPERTY AND UNDER CONTRACTS. 
Equitable interests in personal property.}|—See 
PERSONAL PROPERTY ; SETTLEMENTS ; TRUSTS. 
Equitable interest ” under contract—Right of 
beneficiary to sue.|—See Contract, Vol. XIL., 
pp. 44-48, Nos. 238-266. 


SuB-SEcT. 6.—IMPERFECT GIFTS NOT ASSISTED. 
See, generally, Girts ; SETTLEMENTS 


Voluntary assignment of. choses in aoa 
eee IN AcTIoN, Vol. VIII., p. 496, 
61 : 


Voluntary settlement of copyholds.|—See Cory- 
HOLDS, Vol. XIJII., p. 124, Nos. 1544-1547. 
INTERESTS UNDER 


SEcT. gags CL ya 
CONTRACTS OF SALE. 
See SALE OF Goops ; SALE OF LAND. 


Sucr. 3.—RESTRICTIVE COVENANTS. 
See, generally, LANDLORD & TENANT; SALE OF 
Goops ;x SALe or LAND. 
Compulsory purchase of land—Effect of exercise 


of powers on lessee’s covenants.|——Sce OCOMPUL- 











See PmnsonaL Property; REAL PROPERTY; sORY PURCHASE OF LAND, Vol. XI., p. 279, Nos. 

SETTLEMENTS; TRvs TRUSTS & TRUSTEES. 2064-2070. = 

PERRIN. Pa . PERRIN acco tween |} the Ct. of have as to the 

19 ela “reer " Meet ah ciel FF sult Pare cass sae =. a juradiotion must depend 

n. Aocou between 0. away by 54  jurisdict be bal PRNERY v. HANSON (1901), 210. L. T. 
ship —Tho ™uriediction of the Ot Ot, of Exch, Ct. in amity: any a 358: 2N. B. Eq. Rep. 283.—CAN, 
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EQuITY. 


Part VI.—Priority. 


Srcr. 1.—LEGAL ESTATE GIVES PRIORITY. 
SuB-sEcT. 1.—PURCHASER FOR VALUE WITHOUT 
NOTICE. 

A. In General. 

See, generally, Part II., Sect. 11, ante. 

509. General rule.| ay subsequent title which 
is both legal & equitable destroys a prior title in 
equity only. 

Where a legal estate & equity meet in the same 
person, they shall destroy a prior title which is 
only equitable. Where the inheritance of land 
mortgaged for a term is conveyed by a defeasible 
but equitable title, & afterwards conveyed to 
another by a legal & equitable title, the latter shall 
have the Peal of the equity of redemption (LORD 
PARKER, C.).—HAGSHAW v. YATES (1719), 1 Stra. 
240; 98 E. R. 497. 

510. -]/—(1) A third incumbrancer may, 
pendente lite, & before a decree gain a priority over 
the second by taking in the first. Such thing, 
however, is not allowed after a decree settling the 





priorities. 
As to the equit pe this ct., that a third incum- 
brancer having security or mtge. without 


notice of the second incumbrance, & then being 
puisny, taki in the first incumbrance, shall 
squeeze out & have satisfaction before the second, 
that equity is certainly established in general. 
This has gone so far that if a puisny incumbrancer 
took in the first incumbrance ente lite, still 
he should have the same benefit. The principle 
is this that a man’s having notice of a second 
incumbrance at the time of taking in the first 
does not hurt; it is the very occasion that shows 
the necessity of it. It is only notice at the time 
of taking in the third that will affect him, for then 
no act he can do, will help him. Then a lis 
pendens is nothing but notice PLORD HARDWICKE, 


C.). 

(2) The jurisdiction of law & equity is 
administered in this country in different cts. & 
creates different kind of rights in estates; & there- 
fore as cts. of equity break in upon the common 
law, where necessity & conscience require it, still 
they allow superior force & strength to a ‘legal 
title to estates; & where there is a legal title & 
equity on one aide, this ct. never thought fit, that 
by reason of a prior equity against a man, who had 
a legal title, t man should be hurt, & this by 
reason of that force which this ct. necessarily & 
rightly allows to the cia law & to legal 
titles (Lorp HARDWICKE, C.).—WORTLEY v. 
BirKHEAD it 2 Ves. Sen. 571; 3 Atk. 809; 


28 E. R. 864 
Annotations :—. to (1) Refd. Willoughby v. A bonge yy St 
Ad 2 va! Sen. 684; Jennings v. Jordan 81), 
A Cas. 698 ; Taylor & Nugent ». Ruseell & y 
(1892), 61 L. J. Ch. 657. 


511. ———.|—He who has.bought a thing for a 
fair & valuable consideration, & without notice 
of any right wai claim by any other person, 
of having Pog by y against him, has equity in his 
favour ; he have law & equity both with 
him, he cannot be beaten by a man who has 
equal equity only (BULLER, J.).—LICKBARROW v. 


PART VL SECT. 1, SUB-SECT.1.—A, {ile or even from mere 


ve. GORRIE mere oa e 6 "Gr. 


—— a 78): 4 Bro. Parl. Cas. 57; 6 East, 20, n. 

rm Rep. 367; 2 Hy. BI. 211; 2E. R. 39° ’ 
H. Li; revag. S. C. sub nom. MASON v. LICKBARROW 
Stn 1 me Bl. 357. 


—Refd. Salomons ¥. Nissen (1 788), 2 Term 
Pane ” Coxe v. Heres (1803), 4 East, 211 
9 ee jornton (1806) ¢ Kast, 17; Wi 


M. & W. 321; Gunes pi Behrend (1854 

Chartered Bank of ar es Australia & 

oe ee R. oe. C. 5 Leask v. Scott (1877), 8 -B.D 
Burdick (1884) 83 W. El pcbd : Rim 

Webster ODE Mentd. 


Heyward 
On’: ABina »% A pbieton ma 1 Kast, 
te : a v. ees (1803), 8 | 0353 Christ 


41; Giles v. Grover br (1888) 9 Bing. 128: Brown 
hompson v. *‘Dominy 
: : ‘Grant v. Norway Sb) 10 
: & W408; Gr (1859), 1 BE. & E. 680; 
neg Great Indian Poniasilas Ry. (1859), 28 L 2 chy 
Swan v. North British Australasian Co. (1863), 2 
& C. 7 ae aves (1863), Brown. & Lush. 38 ; 
ees), Ce fae Lush. 449; The 
Se . 106; Rodger v. 
eis Rede Paris seb), yo Rt. 2 P. C. 393; 
The Freedo asi). J . 594; Goodwin vr. 
Robarts (1875), L %. 10 tech. Asst: aw v. Cheque 
Bank, Arnold City Bank (1876), 1c. P, 578: Re 
Cock, Ex E. Rusevaar China Clay ‘Co. (1 370). ‘1 Ch. 
560; Re Knight, Ez p. Golding. Davis (1880), 42 lL. T. 
a0 : or Mills v. eat & West India Dock Co. ah pied 
ar; Se 5913 poor. u es rae oe a Q. 
7 Burdick v. ge Q. ee 


The ae Ie jore tI 


2; 
> Smith t. Prosser, [1907) 2 
ooth 8.8. Co. tgo Fleet Iron Co., (1916) 2 B. 
ab London Joint Stock Bank v. Macmillan . aribur, 
[1918] A. C. 777: Diamond Alkali Export Corpn. 
Buren {1921) 3 K. B. 443; McDonald v. Nash. 11924] 


512. ——-.]—-(1) The defence of purchase for 
value without notice may be sustained, although 
deft., in order to make out his title to the legal 
eatate, must rely on an instrument which dis- 
closes the title of pltf., deft. not having had notice 
of such instrument at ‘the time of his purchaac. 

(2) The trustees of a settlement ndvadiced the 
trust money on the security of real property which 
was conveyed to them by the mtgor., the mort- 
gage deed noticing the trust. The surviving 
trustee of the settlement afterwards reconveyed 
part of the property to the mtgor. on payment of 
Pie of the mortgage money, which he appropriated. 

e mtgor. then conveyed that part of the pro- 

perty to new mtgees., concealing, with the a 
nivence of the trustee, both the prior mtge. & 
the reconveyance. When the fraud was dis- 
covered, the cestuis que trust under the settlement 
filed a bill > et the new mtgees. claiming 
anal le :—He the ct. would not interfere to 

e away the legal estate which passed to the new 
mtgees. under the reconveyance. 

(3) The trustees of a settlement advanced the 
trust money on the security of real property which 
was conveyed to them by aia mad gaa the mort- 
pace deed noticing the e surviving 

rustee afterwards induced ‘the mntgor. to execute 


notice. <Meptscorr a 0O’DONEL ( 1809), 


1 Ball & B. 166. 
509 1. General rule.J—It is a clear & j635.—OAN. 509 fil. A hase f . 
well settled rule that eq will never 609 fi. Ba he te ae has the best mg cotsidoration, without notion, la 
SPemeniccniae nme U6 tte srussicey secs Stteee af vol aati 8 al on 
av o rl —JOYOER 0. 
arising from ei @ legal or oquitable for valuable consideration, without (1845), q Jo. & Lat. 374k. ih ae 
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a deed by which the mortgaged property purported 
to be conveyed to the trustee as on a - iechage by 
him, though no money in fact passed. The trustee 
then, concealing the prior mtge., & showing title 
under the pretended purchase deed, conveyed the 
property to a mtgee. without notice :—Held: 

he ct. would not interfere to take away the legal 
estate from the mtgee. 

(4) A purchaser for value, who acquired a legal 
estate at a time when he had no actual notice of 
a prior equity, will not be held to have had con- 
structive notice of that equity because it turns 
out afterwards that his title to the legal estate 
must be made out by means of a deed which on 
the face of it gives notice of the prior equity, that 
deed having been fraudulently suppressed at the 
time when he paid his money & took his con- 
veyance. 

An intentional fraud has been committed & the 
parties to it have been enabled to effect their 
purpose owing to the cestuis que trust allowing the 
trustee, originally one of three, to become the sole 
trustee. As sole trustee he necessarily had pos- 
session of the title deeds to the mortgaged estate ; 
so that, by the reconveyance to the mtgor., the 
mtgor. became repossessed of the legal estate, &, 
by keeping back the whole mortgage transaction, 
was enabled to show a complete legal title to the 
property. Had he disclosed the mtge. the mort- 
gage deed would have put the parties dealing with 
him on inquiry; but as matters were conducted, 
the mtgee. acquired the legal estate, & entered 
into possession of the property without notice of 
the prior charge, & he must be entitled to hold 
it (LORD HATHERLEY, C.). 

(5) I propose simply to apply mys-lf to the case 
of a purchaser for valuable consideration, without 
notice, obtaining, upon the occasion of his pur- 
chase, & by means of his purchase deed, some legal 
estate, some legal right, some legal advantage ; 
&, according to my view of the established law of 
this ct., such a purchaser’s plea of a purchase for 
valuable consideration without notice is an 
absolute, unqualified, unanswerable defence, & 
an unanswerable plea to the jurisdiction of this 
ct. Such a purchaser, when he has once put in 
that plea, may be interrogated & tested to any 
extent as to the valuable consideration which he 
has given in order to show the bona fides or mala 
fides of his purchase, & also the presence or the 
absence of notice; but when once he has gone 
through that ordeal, & has satisfied the terms of 
the plea of purchase for valuable consideration 
without notice, then, according to my judgment, 
this ct. has no jurisdiction whatever to do any- 
thing more than to let him depart in possession 
of that legal estate, that legal right, that legal 
advantage which he has obtained, whatever it 
may be. In such a case a purchaser is entitled 
to hold that which, without breach of duty, he 
has had conveyed to him (JAMES, L.J.).—-PILCHER 
v. RAWLINS (1872), 7 Ch. App. 259; sub nom. 
PILCHER v. RAWLINS, JOYCE v. RAwirns, 41 L. J. 
ie 485; 25 1.. T. 921; 20 W. R. 281, L. C. & 


Annotations :—As to (1) Refd. Lioyd v. Grace, Smith, 
11911} 2 K. B. 480. As to (3) . Taylor v. London & 
County Banking Co., London & County Banking Co. v. 


6181. Application of rule—Purchase 
chattels.}---M. by 


0. A : t 

stations & sheep to pitfs. on trust for the case, 
his sons for life, with remainder to their 

children. Deft. p 


sold to deft. to have no 
hem, deft. could not, on 
be affected 

thereof, & was entitled to the protec- 
tion of the ct. as a purchaser for valu- 
able consideration without notice.— 
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Nixo 1903] 2 . 231. ‘ 
Bosenily, Refd. Gray v. Fow er (1873), I L. R. 8 poh, 949. 
518. Application of rule—Purchase of chattels.] 

—As between a person who has an equitable lien 

& a third person who purchases the thing for a 

valuable consideration & without notice, the 

prior equitable lien shall not overreach the title 

of the vendee (ASHHURST, J.).—LEMPRIERE v. 

ie (1788), 2 Term Rep. 485; 100 KE. R. 


Annotations :—Consd. Nichols v. Clent (1817), 3 Price, 547. 
Refd. Walley v. Montgomery (1803), 3 East, 585; Lucas 
wv. Dorrien (1817), 7 Taunt. 278; Burn v. Carvalho (1834), 
1 Ad. & El. 883; Belcher v. Oldfield (1839), 6 Bing. N. C. 
102; Belcher v. Capper (1842), 4 .& G. 502. Mentd. 
Re Severn, Hx p. Tennyson (1832), Mont. & B. 67; 
Peruvian Guano Co. v. Dreyfus (1887), [1892] A. C. 170, n. 


514. Purchase of shares.|—Dopps vw. 
Hits, No. 755, post. 
5 -]—TAYLOR v. BLAKELOCK, No. 











208, ante. 

516. Estate acquired by purchaser—Limited to 
that held by vendor.|—FAUCONBERGE (LORD) v. 
FITZGERALD (1730), 6 Bro. Parl. Cas. 295; 2 E. R. 
1090; sub nom. FITZGERALD v. FAUCONBERGE 
(Lorp), Fitz-G. 207 ; 2 Eq. Cas. Abr. 677, H. L. 


Annotations :-—Refid. Hart v. Middlehurst (1746), 3 Atk. 
371; Moody v. Matthews (1802), 7 Ves. 174; B E 
Wilson (1843), 2 Y. & ©. Ch. Cas, 407; Heather v. O’Neill 
ieee 27 L. J. Ch. 512. Mentd. Warnck ». Warrick 
ON Atk. 291; Dresser v. Norwood (1863), 14 C. B. 


517. ——~ Discharge from incumbrances— 
Mortgage.)— HARDING v. HARDRETT (1673), Cas. 
temp. Finch, 9; 23 E. R. 5. 

518. —— ——.]—WILKES v. BODINGTON, 


No. 599, post. 

519. ——. Trust estate.|—If the persons 
claiming under the breach of trust have notice 
of it, then they are subject to the same trust ; 
so if the conveyance be voluntary, or without 
a valuable consideration; but if for a valuable 
consideration & without notice, the purchaser 
will hold the land discharged, & the trustees must 
buy & settle other land to the same uses.— 
MANSELL v. MANSELL (1732), 2 P. Wms. 678; 
as. temp. Talb. 252 ; 2 Barn. K. B. 187; 25 BE. R. 


763. 
Annotations :—Refd. Sa v. Taylor (1736), Cas. temp. 
Talb. 234; Garth rv. Cotton (1753), 3 Atk. 751; Moody v. 
Walters (1809), 16 Ves. 283. Mentd. Pye v. Gorge (1710), 
1 P. Wms. 128; Symance v. Tattam (1737), 1 Atk. 613; 
Langficlde d. Banton wv. Hodges (1773), Lofft, 230; 
Barnard v. Large (1780), Amb. 774. 


520. j|—A testator made two 
wills, the one of later date not being discovered 
until long after his death, & after the parties 
interested under the will which was found & 
believed to be his last will, had dealt with the 
property by way of mtge. By this will the 
testator gave an annuity to his mother for life, 
charged upon property which, subject to the 
annuity, he devised, with other property, equally 
among his brothers & sisters in eights. By his 
last will, afterwards discovered, he gave his 
estates to three trustees, one of whom was his 
brother J., in trust for the payment of an annuity 
to his mother for life, & for the payment of 
annuities to his brothers & sisters, subject to 
their ceasing on alienation, by bkptcy., insolvency, 

















roperty in claim deed.}-—-A person claiming under 
Se RERCK py 

wi notice ro as & 
vithout notice.--Gorr v. LISTER (1868), 


14 Gr. 451.—CAN. 





was contended were trust rt 

he the will, from persons other than HERMANN v. Prrt (1890), 11 N. 8S. W. 2 Protection under Land 

Itfs.:—Held: assuming the sheep to Kq. 294.—AUS. Act. RBOR v. OAKSHOTT 
be trust property, & the persons who 0. —— Claimant under quit (1913), 25 W. L. R. 811.—OAN. 
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or otherwise; & subject to this, he gave a life 
interest to his brother J. with divers trust estates 
over for the benefit of sae J.’s children & others. 
J. with his Liartpenree F iecla their interest in 
the property d eld: (1) the whole 
interest derived. Lg 9. under the second bas 
passed by the mtge.; (2) a purchaser 
conveyance under what was supposed to be a fost 
will for valuable consideration & without notice, 
does so, subject to the trusts appearing upon the 
instrument Paar d which the trustee (the ier 
took; (8) J. having mortgaged his interest & 
given over the title deeds to the mtgee. who 
returned them to enable him to effect other mtges., 
the first mtgee. had not lost his priority, J. being 
trustee as well as personally interested, & havi 
power to mortgage; (4) on the execution of the 
mtge. deed, the interest of those who were parties 
to it in their annuities ceased.——CARTER v. 
ae Festa & J.617; 27L. J. Ch. 74; 80 L. T. 
O. 8. 349; 4 Jur. N. s. 63; 69 BE. R. 1256. 
A nnotations i—As to _(2 Consd. Pilcher v. Rawlins (1872), 


7 Ch. App. 259. Young v. Young (1867), L. R. 3 
Eq. ae eater: . Castle ee 37 . Ch. 467; 
Mumford waeser (1874), 22 W. R. 833; Bailey v 
ce, 1804) Ch. 35. As to (3) Refd. Bates 0. Johnson 
ABD fobn., 804 Prosser Bi ce (1859), 28 “Beav. 68. 
rele . London Chartered Bank of 


stralia (1873 6B C. 92; Clarke v. Palmer 
(88a) a8 1 1; bert aor lag Go. Nisan Banking 


3 2G. 231. ony Count Cealcck (1974) 4) 3 
Williams v. Pieeath (1897), 67 LJ 


eo — -—— No notice of a a time 
a worehane -}—PILCHER v. Rawuins, No. 512, 








en —— —— Innocent _trustee.|]— 
TAYLOR v. BLAKELOCK, No. 208, ante. 


523. —— —— Notice of trust.) — 
TAYLOR v. Lonpon & CoUNTY BANKING Co., 
LONDON & CouUNTY BANKING Co. v. NIXON, No. 


505, post. 
See, further, Trusts & TRUSTEES. 


Saas Partnership assets.|— 
sided shat thes deed of a banking business pro- 
vided that the whole of the capital of the business 
as sppearing in the private ledger of the bank 
belonged to the senior partner, T., & that on 
his death the surviving partners should have the 
option of purchasing his share of the business 
at its net value after providing for the liabilities 
of the business. The capita. as appearing in the 
rivate ledger included the R. & 8. estates, both 
yeoholds ; ; the legal estate of R. was in T. °& the 
legal estate of 8. was in T. & D. jointly, D. being 











a former ner. In 1908 T. died, & by his will 
appointed P. & F. (his partners) & R. his eXxors., 
Seal devised " bequeathed to them all his real & 


upon trust for sale & thereout to 

poy bs debte & testamentary & funeral expenses, 

hold the net balance upon trust for F. At the 
death of T. the usiness was insolvent, 
ite Habilities largely exceeded ita crest Bec Baa 
had no wo lar te. The surviving 
concealed the insolvency of the bank fs by 
faleo statemente in their affidavit rie 
T.’s will, gave Herth in Feb. 1 909, to 
the share of af & continued to carry on the 


in the hope erties its solvency. By a deed 
dated ace 29 1912, the three exors. of T., after 
reciting un y that the debte of T. had been 


paid, eer ot trustees to F’. in fee simple the 
real & by another deed dated Apr. ey 
1912, after anne recitals fo the effect tha} T. at 


EqQuiry. 


his death was absolutely entitled to the 8S. estate, 
the outatan 1 estate in S. was conveyed 
by D. to F. in le. F. then mortgaged the 
R. & 8. estates for £25,000, which sum was Sppiee 


In 

negotiating the mtge. the title was deduced 
through T. & his will, the deed & the 
insolvency of the bank not being losed. In 
1914 the continuing partners became bkpt., & 
at that date there were creditors of the b who 
were creditors at the death of T. & were still 
unpaid. The trustee in bkpcy. sued the three 
exors. of T. & the mtgees., alleging that the R. 
& S. estates were part of the asseta of the bank, 
that the deeds of Apr. 1912, were fraudulent & 
void under 138 Eliz. c. 5, & claiming riority over 
the mtgees. for the creditors of the bank :— 
Held: the legal estate in R. & S. passed by the 
deeds of Apr. 1912, & the mtgees., being entitled 
by the terms of those deeds to suppose the trusts 
of T.’s will were at an end, & having the legal 
estate & being purchasers for value without notice 
of the real] facts, were unaffected by any antecedent 
equities of the creditors of the bank.—PEARCE »v. 
BULTEEL, [1916] 2 Oh. 544; 85 L. J. Ch. ot : 





re L. T. 201; 32 T. L. R. 723; [1916] H. B R. 
147. 

525. —— Annuity out of copyholds.j/— 
WILSON v. STAFFORD (1753), Amb. 181; 27 EH. R. 


122. 

526. ——— Flaw in predecessors title.|— 
(1) The rule that a purchaser for valuable con- 
sideration without notice is protected by the legal 
estate extends not only to cases where his title 
is impeached by reason of some secret act done by 
the vendor a those under whom he claims, but to 
cases also where his title is impeached by reason 
of the falsehood of a fact of title asserted by the 
vendor or those under whom he claims, provided 
such asserted title is clothed with possession, & 
the falsehood of the alleged fact could not have 
been discovered by reasonable diligence. 

(2) Informality in the attestation of a will pur- 
porting to pass freehold estate, is no ground for 
fixing a party with constructive notice of the will 
being forged.— JONES v. POWLES ( ‘222. 3 My. & K. 





581 ; arly era Relea ae 

A anciailons <— acy PE a re Carter (1857), 
8K. & J. ‘Sil; ser. L. R. 8 Eq. 801. 
eae Lloyd v. Picker] (ssp 9), G. & J. 614; favell 


v. Wright (1891), 64 L. 

527. —— Prior ‘Gcraaiiak by ea a to 
devise to wife—In consideration of 
(1) Deft. before, & as an inducement to, 
marriage with pitt. promised in writing, as part 
of the terms of the marriage, to leave a house & 
land to tk for life. Pitt. ee eet agate eee aaa 
propose he marriage Pp u ‘ 
subsequently Toneared the property by deed 





to a third person :—Held: balosgeh @ proposal 
in writing to leave srrcs st Mi Pade e to 
eae Nadie & the marsage 


ae ee on the faith of it. Pit the roposal relates 
efined piece of real property, the ct. has 
ee otto deathiel tha presa daking ~ rai eck 

r the death o person @ pro 

all who claim under him as voluntaate. 

grantees of the sd under the 
deeds executed by 8S. [deft.] took without notice 
of the letter; they acquired the legal estate by 
the grant. was any valuable considera- 
tion mo from them no relief in the nature of 
oy ormance could be given them 
(KAY an v. Synapr, [1894] 1 Q. B. 
$631. 3.9.8 - 202; 70 L. T. 221; 58 J. P, 
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396; 42 W. R. 800; 10 T. L. R. 194; 9 R. 265, 


Annotations to (1) Rett. Central Trust & Bafe De 
Sereda Bete bat 266. Generally, Men fentd. F 
(1916), 61 Sol. Jo. 2 : ia 
—— Subject ie restrictive covenants.|—See 

SALE OF LAND. 


B. Who ie a Purchaser. 
528. Based on consideration—27 Eliz., c. 4.)— 
Basserr v. NoswortHy (1678), Cas. temp. Finch, 


102; 28 E. R. 55 
Annotations rivees Dudley i hr ward . Dudley (1705), 
Bioia cy 





24 1 A3d > aa. 
v. Saun unters (1164 3 Von 4s 454 Cope Pialoton 
Gat) Pada 410; spun (1 61), £'Do G. F. 
Manners 6, Mow 188 : er- 


son v. Ind, Coope (1 
See 27 Eliz., c. ray eee Goines Act, 
see 21)3 Conveyancing Act, 1881 (c. 41), 
8. ). 
529. Conveyancing Act, 1881 (c. 41), s. 2 
(8). Alege Ey Luck, No. 744, post. 
530. Claimant under marriage settlement. ]— 
aoe te Ene HARDRETT (1673), Cas. temp. Finch, 9 ; 
531. ———.] — FAUCONBERGE (LORD) v. Fi1z- 
GERALD (1730), 6 Bro. Parl. Cas. 295 ; 3 E. R. 
0; sub nom. FITZGERALD v. FAUCONBERGE 
(LorD), Fitz-G. oa Fe Eq. Cas. Abr. 677, H. L. 
Annotations :—Refd. v. Middichurat b (1748), . Att. 





371; Moody 0. Matthows (1802) R 

Warrick ¥. ae (1745), 3 Atk ; Barnett ov. 

hae ree her C. Ch. : Heather v. O'Neill 
2G. & 399; Drooee v. "Norwood (1863), 14 


B Nee 

Tiaue of navilex to marriage settlement, see, 
jurther, SETTLEMENTS ;s Trusts & ?@RUSTEES. 

532. Jointress.|—A. on the marriage of his son 
covenanted for himself & his exors. without naming 
his heir, to settle lands of 8150 a year on the son, 
& the issue of the marriage. He died without 
having made any settlement. The son entered 
on the real estate as heir & settled part of it for a 
jointure for his second wife, who had no notice 
of the articles :—Held: the second wife came in 
as a purchaser without notice.—ROUNDELL v. 
BREARY i dt 2 Vern. 482; 2DeG. & J. 319, n. 
23 EK. R. 909. 
Annotations :—Mentd. Deacon v. Smith v, Oh 10 8 Atk. ea 

pea ta eee id v. age £ Pk 


Hieber yt 1839), 4 


Cr. Mocniacton: 
eene (1 Ben) 3 De G. - % are Montage v. Sandwich 
i886), 82 Ch. D. 525. 


53838. ——.]—-STEPHENS v. GAULE (1715), 2 
a 701; 1 Eq. Cas. Abr. 222; 23 E. R. 1055, 


L. O 

534. Mortgagee.]—-(1) If a creditor by judg- 
ment, statute, or recognisance buys in the first 
mtge., he shall not tack it to his judgment, etc., 
because he did not lend his money on the credit 
of the land, haa no right therein, nor can be called 
@ purchaser. 

(2) If a puisne joan brener buys in a prior 
mtge. & the legal title be in a or in any 
third person then the buying in such first mtge. 
will not avail but in ail such cases where the legal 
estate is standing out the incumbrances must be 
paid according to their priority. 

(8) hes mtgee. — @® purchaser pro tanio 

R.).—~ Brach v. MARLBOROUGH 
Gara (1728), 2 P. Wms. 491; Mos. 50; 24 


0 Apprvd. Hz p Knott (1806), 11 


ee | "Boevan a (1856), P be G. M. & G. 507. 
eee a eL, 8 Fon 508 1949), Sane Geudnin 848) 
oh ie t : , donion (1881 Gap + Cas. 688 ; 


P ‘Son (4888 : alley v. 
Atbeiley 6 Barn 1 Oh. $3 oak to (2) Lot yee 5 Baler v. 
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vie hb 1758), 7 won Rep. 763. P 
Nae p. Reid. Bias eb 


nips ant int Pro 
a "Bea, Me) Deans hiltipe (18 oy 
hy, eld, eke Pomp Neworth (1868), we 75 
oy oe ey 743), 2 ag 

L. J. ds, 38 : ‘ 
pocaptig AP eran OG h. Cas. 377 Lace 
ngle (13a h "iad Wyllie v. Polien (i863), > 
- White v. Peterboro 


a ¢ asi), Bn, 102 Tipping v. Power (1842), Py eae 
v. Btorer (18 esl), ig Beav. 535; Macrae 
v. ob; arm om (1858), 3 97 L. J 

535. -] —(1) If a ak purchaser or 
mtgee. has notice of a former purchase or incum- 
brance, he shall not avail himself of an assignment 
of an old outstanding term, prior to both, in order 
to get a preference. 

(2) If he had no notice of such prior purchase 
or incumbrance, & has the first & best right to 
call for the legal estate, then if he gets an assign- 
ment of it, a ct. of equity will not deprive him of 
his advantag e. 

(3) Ifa second mtgee. lend his money upon an 
estate Pa ee which there is an old outstanding 
term, & notice at the same time of a certain 
incumbrance, prior to his own, the prior incum- 
brancer has the best right to call for the legal 
estate, & to satisfy himself of any other incum- 
brances upon the estate, although such other 
incumbrances were not known to the second 
mtgee. at the time he advanced his money. 

(4) What is the nature of a term attendant 
upon the inheritance ? The attendance of terms 
for years upon the inheritance is the creature of 
a ct. of equity, invented partly to protect real 
property, & partly to keep it in the right channel. 
In order to do it, this ct. framed the distinction 
between such attendant terms, & terms in gross, 
notwithstanding that in the consideration of the 
common law they are both the same, & equally 
keep out the owner of the fee so long as they sub- 
sist. But as equity always considers who has the 
right in conscience to the land, & on that ground 
makes one man a trustee for another ; ; & as the 
common law allows the possession of the tenant 
for years to be the possession of the owner of the 
freehold, this ct. said, where the tenant for years 
is but a trustee for the owner of the inheritance, 
he shall not keep out his cestui que trust, nor pari 
ratione, obstruct him in doing any acts of owner- 
ship, or in making any assurances of his estate; 
&, therefore, in equity such a term of years shall 
yield, ply, & be moulded, according to the uses, 
estates, or charges, which the owner of the in- 
heritance declares, or sce out of the fee. 
Thus the dominion of real Oy erie was kept 
entire. Though the law says tha the term & the 
fee being in erent persons, they are separate 
distinct estates, & the one not merged in the other, 
ae ia the beneficial & profitable interest of both 

in the same paar equity will unite them 

for the sake of spe hae the BS oie nad entire. 
Therefore, if the _reepin tihertance levy a 
fine sur conusance de droit, ae suffer a common 
agra to uses, the trust of the term shall follow 
verned by those uses, although a term for 

al not the subject of a fine sur conusance de 
vroit, much less of a common recovery ; nor would 
equity allow the trust of a term in gross to be 
settled with such limitations. This doctrine is 
always allowed to have ite full effect as between 
the yer reer fie that is, the heir either in fee 
e or fee tail, of the owner of the inheritance, 

& © the exor., & all persons claiming as volunteers 
under him ; though certain distinctions have been 
admitted as to creditors, which are not material 
to the present case. And in general the rule has 
been the same, whether the trust of the term_he 
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Sect. 1.—Legal estate gives priority: Sub-sect. 1, B., 
C. & D.; sub-sect. 2, A. & B.) 

created by express declaration, or arise by con- 
struction & judamient of this ct. 

What kind of grantee or owner of the inheritance 
is entitled in this ct. to the protection of such a 
term ? Or, in other words, in whose hands such 
a term shall be allowed to protect the inheritance ? 
In the first place, he must be a purchaser for a 
price paid or for a valuable consideration. He 
must be a purchaser bonae fidei, not affected with 
any fraud or collusion. He must be a purchaser 
without notice of the prior conveyance, or of the 
prior charge or incumbrance ; for notice makes 
him come in fraudulently. & here, when I 
speak of a purchaser for a valuable consideration, 
I include a mtgee., for he is a purchaser pro 
tanto (LORD HARDWICKE, C.).—-WILLOUGHBY v. 
ieee ees (1756), 1 Term Rep. 763; 99 E. R. 


, Retd, Drow v. Lockett, (1863), 32 


Annotations :—As to (1 
Beav. 499. 4a to (2) - Maundrell ». Maundroll (1805), 


10 Ves. 246. As to (4) Consd. Maundroll v. Maundrell 
308}: "10 Vos. 246. Refd. Doe d. Putland v. and 


2B. & Ald. 782: Frend ev. Buckley (1870), L 
5 9. B. 213. Generally, Cholmondeley v. batntod 
- 0), 2 Jac. & W. Mole v. Smith (1822), Jac. 490; 
nes if anes. i337) "8 Sim. 633 ; eherpice v. Adams 
(1863), 3 : Pease v.. Jackson (18 8)3 Ch AD Pp. 
57 * Rawlins, Joyce v. Rawlins cat) J» 
td. Carter v. Carter (1857), 4 
N. 8. 63 ; Chadwick v. Turner (1865), 5 New Rep. 305 


536. -]/— BERWICK & Co. v. PRICE, No. 
634, post. 

See, Surther, MORTGAGE. 

537. Judgment creditor.]—-BRAcE v. 
BOROUGH (DUCHESS), No. 534, ante. 

538. ——- 27 Eliz. c. 4.]--A judgment creditor 
is not a purchaser within above Act, & has there- 
fore no title on that ground to set aside a prior 
voluntary settlement.—BEAVAN v. OXFORD (EARL) 
(1856), 6 De G. M. & G. 507; 26 L. T. O. S. 277; 
2 Jur. N.S. 121; 4 W. R. 275 ; 43 E. R. 1331; 
sub nom. BEAVAN v. OxFoRD. (LorpD), Ez p. 
OxrorD (LaDy), 25 L. J. Ch. 299, L. C. & L. JJ. 


Annotations :—Refd. Benham v. Keane (1861), 1 John. & H. 
685; Daliow », Garrold lairde 14 ee . 543. Mentd. 





MARL- 


Hirsch vier (185 58) 18 C cies Kinderley Fe 
Jervis (1858), 2 Beav. 1; Grott Lumle ee cae. 

H. I. Cas. 6 reaete G Hastings (1858), 4 4 J. 633; 
Nicholls v. Rowen AA 6 Cc. B - Baker 


O. o. Tynte (18¢ (1860), 2 KE. & E. 897: Eyre v. M’ g. 480, (1861), 
62 ° 


: Pickering y. llfracombe Ry. te ), 
L. R. 3 oe P. 235; Robinson v. Nesbitt (1868), L 3 
C. P. 264; Gill v. Continental Gas Union aN ie 2), ‘41 
L. J. Ex. 176; puneber vt. Tomkins (1882) aah 
386 ; Re Bell, Carter v. Stadden (1886), 64 Le 
Re Leavesley, a 2 Ch. 1; Vacuum O a. Hills’ 
[1914) 1 K. B. 6 
539. 110), 





s. 13, giving to a judgment creditor the same 
remedies in equity as if the debtor had power to 
charge the hereditaments, & had, by writing, 
to charge the same with the judgment 
debt & interest, does not make the judgment 
creditor a purchaser, & a subsequent judgment 
creditor not be affected by notice thereof, 
unless it is duly registered.—BENHAM v. KEANE 
(1861), 3 De G. "p & J. 818; 31 L. J. Ch. 129; 
5 L. T. 439; 8 Jur. N. 8. 604; 10 W. R. 67; 45 
E. R. 901, L. JJ. 
Annotations :—Retd. on Floed (1864), 33 Beay. 666 ; 
Roliand v. Hart ee App. 678; Re Wyatt, 
White v. Ellis, [1 02) 1 ! Ch 188 PFay] ior Be On = 
ty Co. don & County 
Nixon, [1901] 2 Ch. ‘91° 
See, further, EXECUTION ; JUDGMENTS. 


PART VI. SECT. 1, SUB-SECT. 2.—A. 


548 1. Purchaser bound by trust.j— 2 Sch. & Lef. 315.— 
re haser takes subject to all 548 ii Ta 
to which the vendor was notice is liab 


subject & of which the purchaser has 


notice. HAMILTON v. ROYSE (1804), 


stands in the ccf of & is bound 16 rap fe 


Equity. 


540. Lessee—To extent of lease.]|—The Yelation 
of landlord & tenant makes the tenant a pur- 
chaser for valuable consideration to the extent 
of his lease, & he has all the advantages of ® pur- 
chaser for valuable consideration. et A circum- 
paige which would avail a purchaser in fee simple 

urchaser for valuable consideration would 
pon y avail a lessee for years to the extent of 
his term (MALINs, V.-C.).—Re K1nq@’s LEASEHOLD 
Estates, Ez p. East LONDON Ry. Co. (1873), 
L. R. 16 Eq. 521; 29 L. T. 288; 21 W. R. 881. 
Annotations -—Refd. Wood v. Beard (1870), 2 Ex. D. 30; 

Kusel ». Watson (1879), 11 Ch. D. ra Cheshire Lines 

Committee v. Lewis (1880), 50 L. J. Q. B. 121. 

See, further, LANDLORD & TENANT 

541. Innocent trustee—Transferee of stock.] — 
TAYLOR v. BLAKELOCK, No. 208, ante. 


C. Consideration. 

What amounts to oon ee 
TRACT, Vol. XII., Part V., pp. 172 et 8 

542. Necessity ‘tor consideration—-27 “Eliz. c. 4.) 
—Bassetr vy. NoswortHy (1678), Cas. temp. 
Finch, 102; 23 EK. R. 55, — a 
Annotations :—Refd. Dudley x W v. Dudley (1705), 

Prec. Ch. 241; Bullock ». “Bailie hd f Amb. 763; 

Jerrard v. Saunders eet 2 Ves. 454; Copis v. Middleton 

(1817), ®°Madd. 410; Phillips v. Phillips (1882), 4 De G. 

208 ; Manners v. Mew (1885), » D. 725 

Tamron v. Ind, Coope (1886), 33 Ch. ai 

See, further, FRAUDULENT & Vornan Con- 
VEYANCES. 

543. ——— Conveyancing Act, 1881 (c. 41), s. 2 
(8).|—Hount v. Luck, No. 744, ‘post. 

544. Adequacy of consideration —— Whether 
material.|—MorE v. MAYHOW (1663), 1 Cas. in Ch. 
34; Freem. Ch. 175; 22 E. R. 680, L. C. 

545. J—Basserr v, Noswortny (1673), 
Cas. temp. Finch, 102; 23 E. R. 55, Qu. C. 
ma Cr eter :—Consd. Bullock v. Sadlier (1776), Pines oe 


d. Dudley & Ward v. Dudley (1705), Prec. 1; 
Jerrard v. Saunders ey 2 Ves. 454; Copia v. Middleton 

















(Bin, 2 Madd. Phillips v. Phillips (1862), 4 De G., 
208 ; Manwors v. Mew (1885), 29 Ch. D. 725; 
TAmeron v. Ind, Coope (1886), 33 Ch. D. 323. 
546. -I—MILLARD’s CASE (1678), 
Freem. Ch. 43 ; 22 v1. R. 1047. 
547. ——.]|—Purchase for a valuable 
consideration 6 fide paid :—Held: a guod 


defence, though the consideration was much less 
than the real value.—BULLOCK v. SADLIER (1776), 


Amb. 763; 27 E. R. 491, L. C. 
cae a :—Retd. Townend v. Toker (1866), 1 Ch. App. 


Notice before consideration pald.]—See Sect. 1, 
sub-sect. 2, D., post. 


D. Notice. 
See Sub-sect. 2, D., & Part VII., post. 


SUB-SECT. 2.—PURCHASER WITH NOTICR. 
A. In General. 


548. Purchaser Barat by trust.J}—ANON. (1465), 
Cary, 10; 21 E. R. 5. 
549. ——.]—SAUNDERS v. DErHEw, No. 561, post. 
550. ——.]—MANSELL v. MANSELL, No. 519, 


ante. 

651. Purchaser bound by equities.|—( 1) Pur- 
chaser with notice is bound in all respects as the 
vendor; therefore where tenant for life granted 
leases for lives under a power, & bound himself 


ec per render A skcsoiph be bound to 
do AR v. TREDEN- 
Sree vise rs ‘Bal & eB. 319.—IR, 

548 ili, ——~.}—A purchaser, vith 
notice of, & who taken subject to an 


“A purcharer vf with 


Part VI.—Priorrry. 


upon the dropping of a life to grant a new lease, 
with the same provision for renewal on the death 
of any person to be named in any future lease, & 
afterwards joined in a sale, though the power is 
exceeded, yet if a life drops in the life of the lessor, 
the purchaser having notice, must specifically 
perform by granting a new lease with the same 
provision. 

(2) General notice to a purchaser, that there are 
leases, is notice of all their contents.—TAYLOR v. 
STIBBERT (1794), 2 Ves. 437; 30 BE. R. 713. 
Annotations :—-As to (1) Consd. Skeeles v. Shearly (1836), 


8 Sim. 153. Apld. Jones v. Smith (1841), 1 Hare, 43; 
arnhart v. Greenshields (1853), 9 Moo. P. CG. C. 18 


inson n (1833), 1 Mont. & A. 1; 
» Smith (1842), 9 Cl. & Fin. 126: Holmes v. 
6), 8 De G@. M. & G. 572; Knight v. Bowyer 


857), 23 Beav. 609; Carroll v. Keays, Keays v. Carroll 
(1873), 22 W. R. 243; Phillips v. er (1875), L. R. 10 


. P, ; Hunt v. Luck, [1901] | 45; Green ». 
Rheinberg (1911), 104 L. I, 149. 4s to (2) Apld. Hiern 
v. Mill (1806), 13 Ves. 114 


-_ Folld. Lewis v. Stephenson 
.B. 296. Refd. Hall v. Smith (1808), 14 
es. 426; Daniels v. Davison (1809), 16 Ves. 249; 
Grosvenor v. Green (1858), 28 L. J. Ch. 173. 


552. 7M) Where a tenant is in posses- 
sion of land, a purchaser is bound by all the 
equities which the tenant could enforce against 
the vendor. This equity of the tenant extends 
not only to interests connected with his tenancy, 
but also to interests under collateral agreements. 
The principle is the same in both classes of cases, 
that the possession of the tenant is notice that 
he has some interest in the Jand, & a purchaser 
having notice of that fact is bound to inquire 
what that interest is. But a purchaser is not 
bound to attend to vague rumours, or to state- 
ments by mere strangers. 

(2) A notice to be binding must proceed from 
some person interested in the prop :rty.—BARN- 
HART v. GREENSHIELDS (1853), 9 Moo. P. CG. C. 
18; 2 Eq. Rep. 1217; 22 L. T. O. S. 178; 14 
li. R. 204, P. C. 

Annotations :—As to (1) Consd. Green v. Rheinberg (1911), 

<<), - Expld. Reeves v. Pope, (1914) 2 K. B. 
28!. Refd. Knight v. Bowyer (1858), 2 De G. & J. 421; 
Natal Land, etc. Co. v. Good, ace L. R. 2 P. C. 121; 


Lewis v. Stephenson (1898), 67 L. Q. B. 296; Hunt v. 
Luck, [1902] 1 Ch. 428. 


553. -|—Certain stock, of which A., B., 
C, & D. were trustees, was sold out, & the proceeds 
lent to C. & D., upon the security of the title deeds 
of property belonging to C. & D., as tenants in 
common, the deposit being accompanied by a 
memorandum of agreement to execute a legal 
mtge. C. having obtained the deeds from B., 
in whose custody they were deposited, made a 
second equitable mtge. of his moiety to S., who, 
at the time of taking his security, had no notice 
of the nine charge. C. became bkpt., & the 
security being insufficient, S., who had then notice 


(1898), TL. 5g 








incumbranco, is bound to indemnify 
the vendor against the incumbrance 
although there is no express contract 
to that effect—JoNES v. KEARNEY 
(1841), 1 Dr. & War. 134; 4 1. Eq. 
it, 37 ’ 1 Cun. & Law. 46.—IR. 


q. Unregistered & invalid lease.]— 
In the absence of fraud a purchaser 
for value, of land under Heal Property 
Act, 1886, with respect to which the 
vendor had cnte into an invalid 

red agreement for tenancy is 


d 
Ch. 294.—-CAN 
ignment 


is, except as 


purchase that there are debts of the 

ancestor outstanding of which the 

creditors claim payment out of the 

land seised, such pu 

the beneficial in 

subject to the payment of the ancestor’s 
ebts.— PECK v. BUCKE (1869), 2 Ch. 


urchaser takes only 
rest 


a. Assi by locate 
lands.J}—The gener rte cps a 
8 
the same position as if the land had 


301 


of the prior charge, took a conveyance under the 
bkpcy. of 0.’s moiety, in satisfaction of his 
charge. On bill by A. against_B. & D., O. being 
dead, the cestui que trust of the stock & the second 
mtgee., iming to have his charge satisfied in 
priority to S.:—Held: (1) the acquisition by S. 
of the Jegal estate would not alter the relative 
 ieeaearieti bis rc ibepevr beaped mae brome bari 
eing taken from the assignees of O. r notic 
of the express trust with which it was affected in 
his hands; (2) the allowing the mtgor. to have 
possession of the title deeds was not of itself 
fraudulent so as to postpone the first mtgee.— 
ALLEN v. Knicut (1847), 16 L. J. Ch. 370; Ll 
Jur. 527, L. O. | 
Annotations :—<As to(1) Distd. Worthington v. Morgan (184 
16 Sim. 547; Bates v. Johnson (1859), John. 22°. 2 _. 
Mumford v. Stohwasser (1874), . R. 18 Eq. 556. Retd. 
Colyer v. Finch 8G). 56 H. L. Cas. 905; Teyior v. 
London & unty Banking Co., London & unt 
Banking Co. v. Nixon (1901), 2 Ch. 231. Aa to (2) ° 
Hewitt v. Loosemore (1851), 21 L. J. . 69; Rice v. 
Rice (1853), 2 Drew. 73; Carter v. Carter (1857), 3 
K. & J. 617; Hunter v. Walters, Curling v. Walters, 
Darnoll v. Hunter (1870), L. R. 11 Eq. 292. 
Object of purchase—To obtain priority over 
previous equitable claims.]—See Sub-sect. 2, B., 
ost. 
i Purchaser with notice from purchaser without 
notice.|—Scee Part II., Sect. 11, sub-sect. 2, ante. 


B. Protection of Equituble Estate. 


Sec, generally, MORTGAGE. 

554. Purchaser without notice when equitable 
estate obtained.)—MarsuH v. IE (1670), 2 Vent. 
337; 86 E. R. 473; sub nom. Magrcd v. LEE, 1 
Cas. in Ch. 162; 3 Rep. Ch. 62. 

Annotations :—Folld. Edmunds v. Povey (1683), 1 Vern. 
187. Brace v. Marlborough (1728), 2 P. Wms. 
491. Folld, Wortley v. Birkhead (1754), 2 Ves. Sen. 571. 
Refd. Titley v. Davies (1743), 2 Y. & C. Ch. Cas. 399 » 
Peacock v. Burt (1834), 4 L. J. Ch. 33; Bugden ». Bignol 

1843), 2 Y. & C. Ch. Cas. 377 ; sfopkineor v. Rolt (1861), 

§ H. L. Cas. 514; Jennings v. Jordan (1881), 6 App. Cas. 

698; Atherley v. Barnett (1885), 52 L. T. 756. 

555. J—Third mtgee. without notice at 
the time of his mtge. buys in the first incum- 
brance, being a satisfied judgment. He shall 
have the benefit of it.—EDMUNDS v. PovEY (1683), 
1 Vern. 187; 23 E. R. 404. 

Annotation ;—Expld. Brace v. Marlborough (1728), 2 P. 

ms. e 

556. .|—Basserrv NoswortuHy (1673), Cas. 
lemp. Finch, 102; 23 BE. R. 5, L. C. 

Annotations :—Refd. Dudley & Ward v. (1705), 
Prec. Ch. 241; Jerrard v. Saunders (1794), 2 as et 

"Amb. 763; Copis v. Middleton 


4 
Phillips v. Phillips (1862), 4 De G. F. & J. 208. 

Bullock v. 776) 

(1817), 8 Madd. 410 j,dianners v. Mew (1885), 29 Ch. D. 








Sadlier ( 





725; Emmerson v. Ind, Coope (1886), 33 Ch. D. 323. 
557. -}—WILLOUGHBY v. WILLOUGHBY, 
No. 535, ante. 
“estate cannot be ch with simple 
contract debts as @® purchaser 


devises, although the purchase 
bts, if there be no fraud 
notice of the debts pancaarhd gStr4 


Cre Re ala a aaldne Roos 
rs) was 0 — 

. Unredocketed judgment.] — Notice 

of ar piri poncen Se! judgment will not 


it binding against a — 
fe owewarre (1851), 2 p Ch. R. 54. 


of the heir, 
~ of Indian 
lands 


atent, 


beon granted to him by letters —IR, 

not bound by such agreement, even interest in theland or 
where he had express notice of its if She tin Aces notice of such PART VI, SECT. 1, SUB-SECT. 2.—B. 
existence prior to the purchase.— assignment, even though the assign- : ‘ 
ROUNSEVELL vw. Ryan (E.) & SONs, ment bas’ not been red in y. Not applicable in_ India.) aE 

7 ——— -_ re oon Sa Indian Act, Fae rag ha aA ining UDAYA CHANDRA RANA 0. BRAJAHARI 
; eon aon & his ere priori yee parDon a JEnNETON (1904) JANA (1869), 2 B. L. R. App. 45.— 
St nde execution againet anda ane MC. L. T. 316; 8 0. L. R196; 4 IND. 
for he O. W. H. 36.—CAN, a. ——.}—GauUR NARAYAN Mazum- 


the private debt of the heir & 
the purcbaser haa notice before his 


t. Simple contract 


debts.) — Real pakv. Brasa Nata KUNDU CHOWDERY 
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Sect. 1.— 
558. ———— Le 


estate gives priority: Sub-sect. 2, . 
estate acquired pendente lite.) 
—WokrtLey v. BirxHEaD, No. 510, ante. 

—_— .]—A person who has bond fide 
paid money without notice of any other title 
may afterwards, even pendente lite, get a legal 
title if he can, & may hold it, though during the 
interval between the payment & the getting in 
of the legal title he may have had notice of some 

rior decling inconsistent with the good faith of 

© dealing with himself.—BLACKWOOD v. LONDON 
CHARTERED BANK OF AUSTRALIA (1874), L. R. 
6 P. 0.92; 43 L. J.P. 0.25; 30 L. T. 45; 22 
W. R. 419, P. C. 


Ad ~-Apprvd. Taylor v. Ruseell, [1892] A. CO. 244. 
ie Tonjoa & anty Banking Co. a oddacd (1897), 


560. ——.}—J., the owner of four free- 
hold houses, mortgaged them in fee for £1,500 
each. The mtgees. transferred their mtge. to B. 
in consideration of the principal & interest then 
due, amounting to £1,579 1s. 5d. on each house. 
Two days afterwards B. sold the houses to H. 
for exactly the same sum as he paid for the 
transfer to himself, & conveyed them to H. in 
" exercise of the power of sale in the mtges., freed 
from the equity of redemption. H. soon after- 
wards wpb ed the four houses for £6,000, & 
on her death her successor in title, E., sold the 
equity of redemption to L. for £2,500, subject to 
the prior mtge. for £6,000. Certain creditors of 
J., the original owner, who had recovered judg- 
ment in an action against him, & obtained equitable 
execution on his equity of redemption, brought 
an action against B. & E., sa pesching the validity 
of the sale to H., & obtained judgment setting it 
aside as a fraudulent execution of the power of 
sale, & declaring pltfs. entitled to a right of 
redemption. L. was not a y to the action, 
but on receiving notice of it he paid off the intge. 
for £6,000, & took a conveyance of the legal estate 
from the mtgees. At the time when L. purchased 
the equity of redemption from E., he had no 
actual notice of any impropriety in the sale by B. 
to H., nor of any facts affecting the sale not dis- 
closed by the deeds, except that he had seen a 
valuation which appeared to show that the pur- 
Chase by H. was at an undervalue, nor did he 
make any inquiries concerning the circumstances 
of the sale :—Held: L. was not affected by con- 
structive notice of the propriety of the sale, & 
he was protected against the prior equitable 
interest of pltfs. by acquisition of the legal 


The maxim qui prior est tempore potior est jure 
is in year favour, & it seems strange that they 
should, without any default of their own, loge a 
security which they once poco But the 
above maxim is, in our law, su ject to an important 
qualification, that, where equities are equal, the 
legal title prevails. Equality, here, does not 
mean or refer to priority in point of time, as is 
shown by the cases on tacking. Equality means 
the non of any circumstance which 
affects the conduct of one of the rival claimants, 
& makes it less meritorious than that of the other. 
Equitable owners who are upon an equality in this 
oh std ey ragele for the legal estate, & he who 
o it, both law & equity on his side, 
is in a better si tion than he who has equity 
ony, (Lnemiey, L.J.). 

doctrine applies in favour of all equitable 








EQviry. 


incumbrancers for value without 
or equitable interests, who get in the 
from persons who no breach 
of with it to them. It is true 
that the doctrine does not apply to an equitable 
owner or incumbrancer who gets the legal 
estate from a trustee who commits a breach of 
trust in conveying it to him—at all events, if such 
breach of trust is known to the person who gets 
in the estate, &, perhaps, even if he does not know 
of it (LINDLEY, py .).—-BAILEY v. BARNES, [1894] 
1 Oh. 25; 638 L. J. Ch. 78; 60 L. T. 542; 42 
— tt & Alvarez’s 
A Aivares. [EAOST LOR Ob Pitas Lala” (1808 | 
2 55; Re Corn Gharity, Chari mrs. v. 
Bode (1901), 71 L. J. Ch. 76; Taylor v. London & County 
Co., London & Coun ay Co. », Nixon, 
1901) 2 Ch. 231. Mentd. He White & Smith's Con ’ 
1896] 1 Ch. 637; Life Interest & Reverai Securities 
n. v. Hand-in-Hand Fire & Life Insoe. Soc., [188] 
2 230; Re Handman & Wilcox’s Contract, [1902] 
1 Ch. 699; Hunt ov. Luck, (1902) 1 Ch. 428; Re do & 
Hodgson’s Contract (1905), 54 W. R, 234. 
561. Legal estate must not be obtained_in 
haser or mtgee. not 
by taking a conveyance from a 
trustee after notice of the trust, for by taking 
such conveyance he becomes the trustee Limeelt. 
Though a purchaser may buy in an incumbrance 
or lay hold on any plank to protect himself, yet 
he shall not protect himself bed taking a convey- 
ance from a trustee after he had notice of the trust, 
for by taking a conveyance with notice of the 
trust, he himself becomes the , & must not, 
to get a plank to protect himself, be guilty of a 
breach of trust (per Cun.).—SAUNDERS v. DEHEW 
(1692), 2 Vern. 271; 23 EB. R. 775; sub nom. 
SANDERS v. DELIGNE & Barns, Freem. Ch. 


123. 
Annotations :—Folld. Allon v. Knight B46) 5 Hare, ie 

Cart - Carter (1857), 3 K. & J. 617. d. 
go v. Johnson (igs8), John. 304. Folld. Mumford v. 


owners or 

notice of 

legal ata 
trust in p 





‘ r 
Bates ‘ 
Stohwasser asa »L. R. 18 Eq. 656. Refd. Taylor v. 
R 90), 62 L. T. 932; Bailey vo. Barnes, (1804) 
1 wevlos v. London & County B Co 


Ch. 4 b 8 
onaon & County Banking Co. v. Nixon, {1901) 3 Ch. 


562. ——.]—ALLEN v. Knicut, No. 553, 


ante. 
563. ——- ——.]—Puuirs v. Pyiuurs, No. 


196, ante, 
eV ——.]—~ HEATH v. CREALOCK, No. 


227, ante. 
equitable m 








ise a money is lent on an 
e. without notice of a prior equitablo 
agreement, the lender gains no priority over the 
owner of the pe equitable interest by getting in 
the legal estate after he has notice that his mtgor. 
has made himself a trustee for the owner of the 
prior equity. 
Qu. : whether he would be in any botter position 
wh Balle eee into a building t 
er entere & agreomen 
under which leases of plote of land were to be 
peed on completion of houses on them. He 
uilt a house on one plot, & verbally agreed on 
getting bis lease to grant an under-lease to M., 
who gave valuable consideration for the under- 
lease, & entered into Santino Rybeeguently 
the builder, without the 1 of M., obtain 
& lease of the house, & deposited it with deft. to 
advance made without notice of M.’s 
After this the builder, as agent for pitf., 
claimed under M.'s will, let the house to a 
tenant. Subsequently the builder granted to 


1870), 6 B. L. R. 463; 14 W. R. Mistake to suppose that the 
491.—IND. of tacking does not a in Ireland | wisow v. & yada), 7 
b. Applicable in ireland.}—It is w | as well as in Englawt tn cases tin- | $31; 1 30. 6 Lat, 110 ° 


Part VI.—Priortry. 


deft. a 
The suit was instituted for specific performance 
of the ent for an under-lease :—Held: the 
tenancy gave deft. constructive notice at the time 
of taking the legal mtge. that the builder was a 
trustee for M., & the legal estate was no protection 
to deft. against the prior equity.—MUMFORD v. 
STOHWASSER (1874), L. R.18 a: 556 ; 43 L. J. Ch. 
604; 30 L. T. 859; 22 W. R. 833. 


Annotations :—Distd. Bailey v. Barnes, [1894] 1 Ch. 25. 
Refd. O sav. Brown fier) 47 L. J. Ch. 168; Garn- 
ham v. 8 65 L. J. Cb. 263; Union bank of 


(1885), 
London v. Kent (1888), 39 Ch. D. 238; Powell v. London 
& Bank 803) 1 Ch. $10 Re Lake, Ex p. 
Cavendish, (1903] 1 K. B. 161. Menfd. Hunt v. Luck, 
[1902] 1 Ch. 428. 


566. ——.J]—(1) M., the owner of copy- 
holds, subject to a mtge. by surrender to P. for 
£350, Spied to S., his solr., to obtain a loan of 
£550 wherewith to pay off the £350, & as a further 
advance of £200 S. applied to H. to lend the money 
on mtge. of the property, & H. paid S. £550 for 
the above-named ose. §S. applied some of the 
money in payment of M.’s debts, & paid some into 
his own bank, but did not Pant anything to P. 
To keep H. quiet, he handed him a surrender & 
admittance of M. obtained since the mtge. Subse- 
S. obtained a transfer to himself of P.’s 
mtge., & a further charge to himself on M.’s 
equity of redemption for £3850 on giving P. a 
cheque for his mtge. moneys & costs. Before the 
cheque was cashed 8S. took the deeds, except those 
handed to H., to the bank on which the cheques 
were drawn, & persuaded the bankers to honour 
the cheque on his depositing the deeds. The 
cheque was afterwards honoured, & part of the 
proceeds epplied in paying off P.’s mtge. After 
an action by II. for a declaration of his right to 
poy over the bankers, the bankers procured 

>, to be admitted to the copyholds, took a surrender 
from him, & on such surrender got themselves 
admitted :—Held: H. was entitled to priority 
over the bankers, & the possession of the legal 

estate could not avail the bankers, for, if P 

knew for what a Se H.’s money was advanced, 

he was guilty of a breach of trust by conveying to 
someone else. 

(2) As a general rule, the costs in a priority suit 
follow the mtges., but the ct. has a discretion to 
make a different order, & if on appeal the judgment 
of the ct. below is affirmed, the Ct. of Appeal will 
not vary the order, as to costs.—HARPHAM v. 
SHACKLOCK (1881), 19 Ch. D. 207; 45 L. T. 569 ; 
30 W. R. 49, C. A. 

Annotations :—As to & Apprvd. Taylor v. Russell, (1892) 
A. C. 244. Refd. Garnham yv. per (1885), 53 L. T. 
940; Re Richards, Humber v. Richards (1890), 45 Ch. D. 

9; Powell v. London & Provincial Bank, [1893] 1 Ch. 

610; London & County Banking Oo. v. Goddard (1897), 

76 L. T. 277. 48 to (2) Refd. He Cooper, Cooper v. Vesey 

(1882), 20 Ch. D. 611. 

567. J—L., who had mortgaged cer- 
tain property to certain incumbrances successively, 
in 1882 conveyed the property to P. upon trust for 
sale, & the proc of the sale were to be held 
by P. upon trust, after payment of the mtge. debta 
& charges on the property, & all costs & expenses 
to pay over the ue to L, or his representatives, 
for & their own absolute use & benefit. P. 
out of his own money, paid off the debt due on the 
first mtge. on the property, & also the debt due 
on the mtge., & took transfers to If 
of those mtges. oe ee ee ke 
property comprised them. He claimed to be 
entitled to tack the third mtge. to the first, & so 
obtain ty for the third over the second. P., 
at the date when he off the debts had notice 
of the second mtge., but the third mtgee. had no 











legal mtge. to secure the previous advance. | 
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notice of it at the date when the third mtge. was 
created, & no notice of the second mtge. had been 

given to the first mtgee.:—Held: as a general 

rule, a purchaser for value without notice could 

for valuable consideration assign to another who 

had notice the benefit of his position, but a mtgor. 
could not by taking an assignment from a purchaser 
for value squeeze out one of his own incumbrancers, 
&, under the deed of 1882, P. was trustee for L. 
& must in his dealings with L.’s mtgees. be taken 
to be acting in his behalf, & could not prejudice 
or defeat the rights of L.’s mtgees. any more than 
L. himself could.— LEDBROOK v. PASSMAN (1888), 
57 L. J. Ch. 855; 59 L. T. 306. 

568. ——— ——— Volun' conveyance of legal 
estate.|—Land was devised to the S. trustees in 
strict settlement, the trustees who were devisees 
to uses, having powers of sale & mtge., & as 
incidental thereto power to revoke the uses 
declared by the will. The trustees made a legal 
mtge. of the land with other property & afterwards 
sold the land to T. without notice of the mtge., 
which ep eel to have been forgotten, & handed 
the title deeds to him. T. showing a forged title 
muocteenee the land to pltfs., who believed they 
thereby acquired a good legal mtge., & handed the 
forged title deeds to them. T. then made another 
mtge. showing the true title to deft., who also 
thought he a legal mtge., & handed the genuine 
title deeds to him. Neither pltfs. nor defts. had 
at the date of their respective mtges. any notice 
of the prior legal mtge. & deft. had no notice of 
pltf.’s mtge. Afterwards deft. discovered the 
existence of plti.’s mtge: & of the prior legal mtge., 
&, thereupon, induced the legal mtgee. ie release 
the land from their mtge., the remaining property 
being sufficient for their security, & to reconvey 
the legal estate by a voluntary deed to the S. 
trustees on the express condition that the latter 
should immediately thereafter convey the legal 
estate to deft. This the S. trustees accordingly 
did, having at the time notice of pltfs.’ mtge. 
Pitfis. brought an action as first equitable mtgees. 
to establish their Poe over the second equit- 
able mtgee.:—Held: (1) there was nothing to 
show that the second equitable mtgee. had acted 
inequitably in getting in the legal estate ; (2) there 
was no equity which prevented him from availing 

of its protection, & he was entitled to 
priority over the first equitable mtgee.—TayYLoR 
v. RUSSELL, [1892] A. C. 244; 61 L. J. Ch. 687; 
66 L. T. 565; 41 W. R. 43; 8 T. L. BR. 463; 386 
Sol. Jo. 379, H. L. 


Annotations :—As to (1) Refd. London & County Banking 
Co. v. Goddard, {1897] 1 Ch. 642: Taylor v. London & 
County B Co., London & County Cu, v. 
Nea etl hacking Co, London & Conate Genie 

ondon County ‘o., London un 

Co. t. Nixon, [1901] 2 Ch. 231. Refd. Powell v. London & 

-Provincial Bank, [1893] 1 Ch. 610. 





569. ——.]— BAILEY v. BARNES, No. 560, 
ante. 
570. ——  ——-.]—TaYyLor v. LONDON & 


County BANKING Co., LONDON & COUNTY 
BANKING Co. v. Nrxon, No. 595, post. 

571. —— J—A testator by his will made 
in 1872, after certain bequests of legacies & 
annuities, devised all his real estate three 
trustees, of whom deft. K., was one, i tora trust to 
receive the rents & profits & to apply em in aid 
of his personal estate in payment of hig debts, 
funeral & testamentary rare & the legacies & 
annuities thereby bequea , &, subject thereto, 
he devised a freehold house, T. Villa, to K., 
heirs & assigns, & testator then sed of the 
residue of estate. Testator in Mar. 
1872, & in Sept. 1872, K. mortgaged all his interest 
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Sect. 1.—Legal estate gives priority: Sub-sect. 2, B., 
vey ave & E.; sub-secis, 3, 4, 5, 6, q & 8. 
2: Sub-sect. 1, A.) 


under the will to pltf.’s predecessors i in title, who 
gave notice of the mtge. to K.’s co-trustees. In 
1905 this mtge. became vested in pltf. In 1879 
K. was the sole surviving trustee of the will, & 
in 1890 executed a memorandum of charge in 
favour of defts. the W. & D. Bank, to secure a 
overdraft, & at the same time de osited with the 
bank as security the deeds of T. Villa & the probate 
of the will. In 1903 K. conveyed T. Villa to the 
bank by way of mtge. to secure the existing debt 
& further advances. The bank at the time of 
taking the securities of 1890 & 1903 made no 
proper investigation of the title, & did not discover 
that pltf. had a prior A bahar security. In 1890 
all the trusts of the will had been satisfied except 
a legacy of £100 bequeathed to a tenant for life 
who was then alive, & was still living at the date 
of the action. In an action to determine the 
priorities of the mtgees. :—-Held: (1) the trustees 
of the will, after notice was given to them of the 
Pega of 1872, became express trustees for plté. 
his ‘predecessors in title quoad the interest 
poe (2) in 1903 K.’s equitable beneficial 
interest had not merged in his legal estate as trusts 
of the will were then outstanding ; s; (8) the bank 
had actual & constructive notice that K. had 
acquired the legal estate only by reason of his 
surviving his co-trustees, &, therefore, had notice 
of the trusts of the will, including any created by 
assignment, & incumbrances of beneficial interests 
of which notice had been given to the trustees ; 
(4) since are had notice of the trusts of the will, 
they took the property in 1903 subject to all 
equities to which such property was subject in the 
hands of the trustees ; (5) the delivery to the bank 
of the deeds in 1903 by K. was a breach of trust, 
& the possession of the legal estate by the bank, 
ebodeed by them by such breach of trust on the 
part of K. did not entitle them to Friggin Milka over 
plitf.’s prior equitable mtge.—PERHAM 
STER, [1907] 1 Ch. 373; 76 L. J. Ch. 223; 96 
L. T. 297. 
Bre eal ri :—As to (3) Distd. Pearce v. Bulteel, [1916] 2 
572. ——- -——— Whether ignorance of purchaser 
as to breach material.|—-SAUNDERS v. DEHEW, 


No. 561, ante. 
578. ———,}] -MUMFORD v. STOHWAS- 
sER, No. 565, ante. 


560, ante. 
575. Trustee holding legal & equitable estate— 
Advance to cestui que trust—-Prior equitable 
claimants.]—A trustee who has the legal estate & 
takes from his cestui que trust an assignment of the 
uitable interest by way of security for money 
Vasa to the cestui que trust, can avail himself 
of the legal estate as a protection against a prior 
incumbrance of which he had no notice.—NEWMAN 
v. NEWMAN (1885), 28 Ch. D. 674; 54 L. J. Ch. 
598; 52 L. T. 422; 33 W. R. 505 ; ; sub nom. 


PART VI. SECT. 1, SUB-SECT, 2.—D. reper a ape 














-]|—BAILEY v. BARNES, No. 





Equity. 


NEWMAN v. NEWMAN, BROWN v. NEWMAN, 1 


T. L. R. 211. 
See, further, Trusts & TRUSTHES. 


C. Effectual Notice. 
See, generally, Part VII., post. 


D. Time of Notice. 

576. Before money paid—After security given.| 
—TOURVILLE v. NAISH, No. 217, ante. 

577. ——- ———.]—HARDINGHAM ¥v. NICHOLLS, 
No. 218, ante. 

578. Before conveyance executed—Though after 
money paid.|—(1) E. devised to his second son T., 
& heirs, certain lands, upon condition to pay 
to his grandchildren, the children of the said T., 
£90, to be equally divided amongst them, & on 
default of payment, then that they might enter, 
hold, & enjoy the premises. T. died in testator’s 
lifetime ; ; the son of the eldest son of testator 
entered on the lands as heir-at-law, & sold them : 
—Held: the legacy to the children of T. is a con- 
tinuing charge on the lands in the hands of the 
purchaser, & they are entitled to be satisfied for 
the same with interest by sale of the lands. 

(2) A. devises lands to B. on condition to pay 
C. a sum of money & no clause of entry; the 
legatees have no lien on the lands, but if the heir 
of testator enters for a breach of condition, he is 
but a trustee for the legatees. 

(3) Though a purchaser did not know of an 
incumbrance before he paid his money, yet he 
knew it before the deed was executed, it affects 
him with notice.—WIGGE v. WIGGE (1739), West 


temp. Hard. 677; 1 Atk. 382; 25 E. lt. 1145. 
Annotations a: As t0 (2) ) Refd. Re Kirk, Kirk v. oe mle 
21 Ch. 431. Generally, Mentd. Co Cowper 
(No. 1), Goaper © v. Mantell (No. 1) (1856), 22 Beav. wa. 


579. Before acceptance of bill of exchange— 
Though after undertaking to accept—In favour of 
holder of title deeds.|-A purchaser gave the 
vendor’s bankers, in whose hands the title deeds 
of the estates were, an undertaking to give them 
his acceptance, at a specified time, for a certain 
sum then due to them from the vendor, after the 
period specified; but before he had given his 
acceptance, he had notice of incumbrances on the 
estate :—Held: he was not a purchaser for a 
valuable consideration without notice as against 
the incumbrancer.—REID v. Tair (1822), 1 
L. J. O. S. Ch. 6. 

580. Claimant under marriage settlement — 
Whether notice at time of err or articles.|—- 
Davizss v. THomas, No. 710, pos 

What constitutes foticed= wer Part VII., post. 


i. Purchaser with Notice from Purchaser without 
Notice. 


See Part II., Sect. 11, sub-sect. 2, ante. 


SUB-SECT. 3.—VOLUNTEERS. 
-681. Volunteer not protected— Against pur- 
chaser for value.|—PICKERING v. v. KEELING & 








by reason of those 


prevens the “grantees fr 
—PRINCE 0. 


from defending 
moor ble to the extent of their 


e. Before td or convey- ce failed. 
ance received filed BnaDy eee 16 Gr. 375.—CAN. interes ae Purchasers for value with- 
; is He nt to tea, Hes "Esco partiaser .)—Land was out no Where purchase was 
cana pias that deft.. who had obtained sold jon #409, the purchasers bound completed, ¢ conve an00 | executed, & pur- 
the legal title, purchased with notice t, in case of gold being pear -money paid without notice of an 
of ‘gequity. Deft., by his answer found om the land in paying quantities, outatanding cquit, bquity, by bute bill smiussiaig 
that when be purchased he had a joint stock be formed é& it was afterw certificate 
no notice of pitf.’s claim, & the con- incorporated fo the same; / registered, before tra- 
sideration he had paid was actual & & that the grantor in that he of the p °d eld: 
bona fide; but he did not negative dition to $400, have oto ts in Moecings t thereb love thelr "defence 
notice before ying his purchase up of ott = aor e ue without notice. 
money or eestvine the conveyance, & oO co. was formed; { pee v. BURDETT 1880), 16 
did not prove payment of any con- tingent agreement nt did bald | Gr. 119; ; apd. 18 Gr. 417. 


Part VI.—PrRIorIry. 


oe (1640), 1 Rep. Oh. 147; 21 KE. R. 
582, ——— ———_.]—-MOUNTAGUE (EARL) v. BATH 





(EARL), No. 619, post. 

583, ——.|—It is a constant rule in 
equity never to aid any person who claims by a 
voluntary settlement against a fair purchaser 
without notice (LoRD COWPER, C.).—TURNER Vv. 
Bouck (1715), 2 Eq. Cas. Abr. 751; 22 EK. R. 637. 

584. ——— Against cestui que trust.]—-MANSELL 
v. MANSELL, No. 519, ante. 

585. —— Against claim for specific perform- 
ance—By purchaser for value.|—SYNGE v. SYNGE, 
No. 527, ante. 

See, further, SETTLEMENTS ;5 TRUSTS & TRUSTEES. 


SuB-SECT. 4.—ByYy REGISTRATION OF TITLE. 

Registration of title to land.j—See Rear, Pro- 
PERTY ; SALE OF LAND. 

Registration of transfer of shares.|—Sce Com- 
PANIES, Vol. IX., pp. 382 et seq. 

Registration of securities.|—See MORTGAGE. 

Registration of assignment of patent.|—See 
PATENTS. 

Registration of mortgage of ship.|—See SHIPPING. 

Registration of rentcharge.|—See RENTCILARGES 
& ANNUITIES. 


SuUB-SECT. 5.—BETWEEN MORTGAGEES. 
See MORTGAGE. 
Tacking & consolidation of mortgages.] — 
See BuitpDIne Socreriss, Vol. VII., p. 481, Nos. 
163-169 ; MORTGAGE. 


SUB-SECT. 6.—BETWEEN JUDGMENT CREDITOR 
AND MORTGAGEE. 


See MORTGAGE. 


SuB-sEcT. 7.—LAND SUBJECT TO CHARITABLE 
TRUST. 


See CHARITIES, Vol. VIII., p. 325, No. 1074; 
p. 351, Nos. 1469-1487. 


SuB-sEcT. 8.—How Priority Lost. 


By conduct in relation to title deeds.|—See 
MORTGAGE. 


Sect. 2.—BETWEEN EQUITABLE INTERESIS 
INTER SE. 


SuB-sEcT. 1.—EQUITABLE ESTATES IN LAND. 


A. In General. 
586. Qui prior est porns yoner est jure.]— 
PENN v. BROWNE (1697), Free Oh. 214; 2 
Eq. Cas. Abr. 708; 22 E. R. 1168. 


—— BRACE v. MARLBOROUGH 


‘pearaaa, N o. 534, ante. 


PART VI. SECT. 1, SUB-SECT. 8. 


e B ligence.] —— Pitfs. ur- 
ceesA ® lot of land oom the Clty of 
Winnipeg & took t ed geome BUWUO UL oyu ve 


sale in V.’s name x Haa® t was ee CONSTRUOTION Co. 


negligence in them not to file & caveat 
J ——VOL. xx. 


16 Man. L 


in the Land Titles office or notify the 
City that V. was a trustee 


“ev. VALLE (1906), 
L. R. 201.—CAN. 
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588. ——.|]—CLARKE v. ABBOT (1741), Barn. Oh 
457; 2 Eq. Cas. Abr. 606; 27 E. R. 718, 1. C 

589. -] — WILLOUGHBY . WiLLovcuey, 
No. 535, ante. 

590. -}—A husband & wife had entered 
into articles of separation, whereby the husband 
charged all his freehold estates to secure an annuity 
of £1,000 to his wife during her life. Some months 
afterwards the husband & his son by a former 
marriage barred the entail of the estates; & by 
another deed, & by another instrument, they 
conveyed the estates to trustees for the purpose 
of raising a sum of money to pay off incumbrances, 
with power to the husband to dispose of the 
residue as he should think fit; & after several 
limitations in favour of the father & son, there 
was contained a power to the father to jointure 
his then present or any future wife, provided it 
did not exceed £1,500 a year. The solr. of the 
father acted for both father & son, having prepared 
the articles of separation, & what took place was 
suggested by the solr. :—Held: the son had good 
notice of the articles, notwithstanding he had by 
his answers denied all knowledge of them, & the 
estates being equitable. With reference to the 
contested claims of the wife & the husband’s 
creditors, the rule is, that those who were first in 
time were first in right.— WELLESLEY v. WELLESLEY, 
MORNINGTON (COUNTESS) v. MORNINGTON (EARL) 
(1849), 17 Sim. 59; 18 L. J. Ch. 442; 18L.T.0.8S. 
419; 60 E. R. 1050. 

591. Equities must be equal.]— (1) As 
between persons having equitable interests the 
maxim Qui prior est tempore, potior est jure, only 
applies where the equities of the parties are in all 
other respects equal. 

(2) Pltfs. having sold certain leaseholds to M. 
executed a deed of assignment of their interest, & 
acknowledged in the body of the deed the receipt of 
the purchase money, part of which, however, only 
was paid. The title deeds were given to the 
purchaser, & he, on the succeeding day, handed 
over to J., as a security for a debt due by him to 
J. E. :—Held : as against J., the vendors had no 
lien on the ao roperty for the unpaid purchase money. 
—Ruice v. Rice (1854), 2 Drew. 73; 2 Eq. Rep. 
341; 23 L. J. Ch. 289; 22 L. T. O. 8. 208; 2 
W.R.139; 61 E.R. 646. 


Annotations aide to (1) Consd. Hunter aes 
v. Walters, Darnall v. Hunter e70), Le 7 
Reta. L Cory. v. Eyro (1863), 1 De O 

wn, Janson 1878), 88 L. T. 145; Ghensete. Clarke 
rigTe Ch D. 13 Cave v. Gare (1880), 15 Ch. D. 6 639.5 
tS a v. Ruseell, tise 1j 1 - 83 & Bro 
Roper v. Castell & Brown, [1898] 1 Ch. 315. Ae to %3} 
Cousd. Bickerton v. Walker (1885), 31 ce D. 151. 
Shropshire Union Rys. & Canal Co. v at Wee L. R. 7 
H. L. 496; Re Vernon, irs (1886), 3 402; 
v. Winter, ae ie 376. Generally, Diaenta’ 
Ro sag aah (iS5t), 4 Heat. 223; La . Maud 
(1867), L oe 397; Keith ov. Burrow ?(1876), 1 
Cc. P. D. "729 ‘ Kot lewell v. Watson (1882), 21 Ch. D. 
N eat Connie of England Fire ire Bank v. Whipp 











veers , Curling 
Fy Ea. 292. 
rtigosa 


, 42 Ch. D. 263; Re Eyton, Bartlett v. Charles 

: Re Maske Shag Goldfinch's anaes 

1895), ; 13 R. 685: Lloyds Ban Bullook 9 1896} 2 

oN + Rimmer v. Webster, (1908) 4 Ch. 163: Bateman 
v. Hunt (1904), 73 L. J. K. B. 782 ¢ Bourne, Bourne o 


Bourne, [1906] 1 Constantine (1908), 
13 Com. Cas. 2 


592. 


isdn Tis; Burgis v, 
.|—PHILLIPS v. PHILLIPS, No. 196, ante. 
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586 i. Qut prior est tem; r est 
}~As between or anon potion ox 


for Shom, jae 


equitable claimanta equity w enforce | 
the rights of the pa bred against 
subsequent claimanta in point of ets 


LL v. GORRIK (1858), 6 


— MITOHE . 
625.-—CAN. a 
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Sect. 2.—Between equitable interests inter se: Sub- 
sect. 1, A. & B.} 


5038. ——.]——Oory v. Eyre (1863), 1 De G. J. 
& 8m. 149; 46 E.R. 58, L. JJ. 
Annotations -—Refd. Perrin v. Burbey, [1869] W. N. 160; 
Pixon ’. Muockleston Geis Ch. PP. 155; Shropshire 
nion Rys. & Canal Co. v. R. (1875), L. R. 7 H. L. 496 ; 
Bradley v. Riches 1878), 9 Ch. D. 189: Taylor ¢. Russell, 
{1891} 1 Ch. 8. . Allan vw. Boott (1 65), 12 L. T. 
9; Hunter Walters, Darnell v. 
unter (1870), L. R. 1! Fa. 293; Re Vernon, Ewens 
(1886) 83 Ch. D. 402; Carritt v. Real & Personal Advance 
; 1889) 58 L. J. Ch. 686; Taylor v. London & County 
B ndon Count: anking Co. ». Nixon 
{1907} 2 Ch. 104; Hill 


[1901] # Cb, $81; Walker v. Linom, 

v. Peters, [1918] 2 Ch. 273. 

594. -|—A trustee, a solr., used trust 
funds in purchasing an estate which was conveyed 
to his brother, & afterwards acted as solr. for his 
brother, the mtgee., in rai money on the estate 
by legal & afterwards by equitable mtges. :—Held : 
(1) the legal mtgee. had priority over the cestuis que 
trust, for the fraud of the solr. ran through the whole 
transaction, & prevented the imputation of notice ; 
(2) the claim of the cestuis que trust was an equitable 
estate of the same quality as the estates of the 
equitable mtgees., & had priority over them as 
being prior in time. 

(8) There is undoubtedly an exception to the 
construction or imputation of notice from the 
agent to the principal that exception ari 


ter v. v. 





arising in 
the case of such conduct by the agent as raises a 
conclusive presumption that he would not com- 
municaté the fact in controversy (Fry, J.). 

(4) As between equitable interests the defence 
[purchaser for value without notice] will not 
prevail where the circumstances are such as to 
ro bapa that this ct. should determine the priorities 
between them (Fry, J } 

(5) The interest of pltf. in this case is an equitable 
interest, & not merely an equity like the equity 
to set aside a deed, & therefore it must take its 
peony according to the priority of date (Fry, 

.).—CAVE v. Cave (1880), 15 Ch. D. 689; 28 
W. R. 798; sub nom. CHAPLIN v. CAVE, CAVE v. 
Cave, 49 L. J. Ch. 505; 42 L. T. 780. 

TY Gh IS. Generally, Mentd, Gorton % dames’ (1885), 
. 18. ' R e 

53 L. T. 641; Dixon v. Winch (1900), 82 L. T. 437, 

595. ——.}—-In 1882 T., a solr., advanced 
money of his own upon the security of leaseholds 
mortgaged to him by sypb-demise. In 1899, 
being then one of the two trustees of the B. 
settiement, he received a sum of money belonging 

the settlement &, without the knowledge of 
co-trustee, fraudulently applied it to his own 
use. By entries in his books, under the heading 
of the trust, he purported to appropriate his own 
mtge. debt to answer the sum of which he had 
defrauded the trust estate, but he never com- 
rted appropriation either to 
to his cestuie que truest, all of whom 

were suf Juris. In 1896 the appropriation e 
known to one of the cesiuis que trust, who was a 
solr. & acted as such for the others, but although 
they had all become absolutely entitled in, possession 
to the trust funds they never called upon the 
trustees to transfer then, & no rb made 
respecting the mtge. In 1889 T. was a trustee 
of the T. settlement. In 1805, T. ha then 
become sole trustee of that settlement, N. was 
appointed to-tristes, & ab N.’'s request on T.’s 
representation that the trust funds included the 
above-mentioned mtge. debt, & securities, 
reptesentation being suppotted by his production 
to N. of the deeds, T. executed a legal transfer into 
the’ joint names of himself &@ N., N. being then 


Eourry. 


totally ignorant of the existence of the B. settle- 
ment & of T.’s secret appropriation thereto. 
The deed of transfer had been prepared by ‘T. as 
solr. of the T. trust & the mtge. & other title-deeds 
remained in his custody as such solr. In 1897, T., 
without N.’s knowledge, deposited the deeds 
with his bankers as peounity foe a debt due from 
him to them, at the same e srisee pce J to them 
a deed-poll by which he charged the debt upon all 
his estate & interest in the property comprised 
in the deeds, & undertook to execute on request & 
lega) mtge.; & he thereby declared that d 
the continuance of thé security he would hold 
his interest thereby charged in trust for the bank 
as mtgees.; & he appointed three officers of the 
bank attorneys for him & on his behalf, & as 
his act & deed, to execute any such legal mtge. as 
aforesaid. At that time the bank had no notice 
of either of the two settlements. In Mar. 1898, 
T., absconded, & in Apr. 1898, notice was given to 
the bank of the T'. settlement, but they had no 
notice of the B. settlement. Notwi z the 
notice, the bank purported to execute to them- 
selves by their three officers, as T.’s attorneys 
under the deed-poll a legal mtge. of the leaseholds 
comprised in the depogited deeds. In actions to 
ascertain the priorities of the B. settlement the 
T. settlement & the bank to the benefit of the mtge. 
debt & securities :—Held: (1) there was a good 
appropriation in 1889 in favour of the B. settle- 
ment, though not communicated by T. either to 
his co-trustee or to his cestuia que trust ; (2) assum- 
ing there was a good appropriation in favour of 
the B. settlement, N., as trustee of the T. settle- 
ment, & having no notice of the appropriation, 
could not be deprived of the advantage acquired 
by him as against the B. settlement by the 
possession of the legal estate in one moiety of 
the mtge. debt & securities, & of the better right 
to the legal estate in the other moiety which had 
become vested in the bank through T.’s mtge. to 
them operating as a severance of the joint tenancy 
between himself & N.; & N. must be treated 
as an innocent purchaser for value without notice, 
on the ground that by accepting the transfer of 
the mtge debt & securities he gave up his right to 
sue T. for the debt due to the T. settlement ; 
(3) so N. was protected by Conveyancing Act, 
1882 (c. 39), s. 3 (1) & (2), from being affected with 
constructive notice of the appropriation to the B. 
settlement because (a) no possible inquiries or 
inspection by N., or any independent solicitor on 
his behalf, would have i the appropriation 
to the B. settlement to his knowledge, & (b) the 
appr riation did not ‘‘ come to the knowledge of *’ 
. either as N.’s solr. or ‘“‘ in the same transaction 
in respect to which the question of notice arose ; 
(4) inasmuch as the bank had, at the date of the 
mtge. to them in Apr. 1898, notice of the T. 
settlement they could not be allowed to gain 
priority over that settlement by means of the legal 
estate they had acquired in an undivided moiety 
of T.’s mtge. debt, & sécurities, their mtge. not 
relating back to the date of the ag tay 94 of 1897. 
Consequently ; (5) . a& trustee to the T’. settle- 
ment, was entitled to the mige. debt & securities 
in priority to both the B. settlement & the bank, 
& the bank was ordered to reconvey to him as such 
trustee the legal estate vested in them, & to deliver 
up the deeds accordingly. 

6) Although a mtge. debt is a chose in action, 
yet, where the subject of the security is land, the 
tntgee. is treated as ha * an interest in land,” 
& abla afe governed by the rules applicable 
to intereste in land, & not by the rules which apply 
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to interests in personel? 4 a a are real 
estate for the p 
(7) Qu.s whe Be tea ties clei ob a aeick 
& subsequent incumbrancer are both equitable, 
the rules as to postponements are not excluded. 
(8) I next proceed to consider the order of 
peer oe ete the purely equitable titles. This 
lg dag order of time—unless there has 
some - or omission on the part of the 
racenl of an equitable title la in point of time 
such as to cause that title poned to a 
ee sip uitable interest (STIRLING, PLT «)s 
9) A aser for value without. notice is 
entitled tb the benefit of a legal title, not merely 
where he has actually got it in, but where he has 
a better title or right t to call for it. Ifa purchaser 
for value takes an equitable title only or omits to 
get in an outetanding legal estate & a subsequent 
purer for value without notice procures at 
e time of his purchase the person in whom the 
legal title is vested to declare himself a trustee 
for him or even to join as party in a conveyance 
of the equitable interest (although he may not 
formally convey or declare a trust of the J 
estate) still ee oe purchaser gains priority 
(STIRLING, L 
(10) The eppropration although PS rfectly well 
known to T. did not come to his knowledge as 
N.’s solr. norin the same transaction in respect ra 
which the question of notice arises (STIRLING, L.J.). 
—TAYLoR v. LONDON & County BANKING Co., 
LONDON & CoUNTY BANKING Co. #. NIXxon, [ 1901] 
2 Ch. 231; 70 L. J. Ch. 477; 84 L. T. 3973 49 
Ms ae 451; 17T.L. R. 418; 45 Sol. Jo. 804, C. A. 


iutione <=4s bo Gi Retd, Re Cos ns, Green v. Brisley, 
“m8 13) 2 Gh. 478. ener ‘Walker v. Linom 
{1907] 3 Ch. 104. Montd. He “Re Pidoook, Penny »v. Pideook 


1907), a Nol, Jo. 514; . Abbey Road & 8 
ohn’s Wood Permanent Beene Boo. (i918), 87 L. J. Ch. 


5 
596. Applicable to chattels conferrin § 
interest in land.|—A co. hired machinery, fixe 

_ on its business iets from L. & H. on the terms 
of a hire-purchase agreement which provided 
that the co. ilps to par a monthly rent for the hire 
of the machinery & should become the purchaser 
on payment of a certain sum, in which event credit 
would be given for the previous payments of rent. 

Until the purchase the co. was to be a mere bailee 
of the machinery, & in case of default in making 
the monthly payments or breach of the conditions 
of the agreement L. & H. were empowered to enter 
& remove the machinery. Subsequently the co. 

gave to a bank an equitable mtge. of the business 
premises by a deposit of the d | thereof, accom- 
panied by a written ners under the rae tata seal 
of the co. contai ment to give a cee 
mtge. on demand. The bank took without not 

of the hire-purchase agreement. The co. failed 

pay the instalments & committed breaches of the 
conditions of the hire-purchase agreement ; L. " H. 
demanded delivery up of the machinery, & a 
winding-up order was made against the co. The 
principal secured to the baie was due, with an 
arrear of interest :-—Held: the bank being merely 
an equitable mtgee., & L. & H. ha bin TrabeLinor tod 
interest in the machinery under their 

e interest under that Seciuent had 





ment, th 


riority over the interest of the bank.—Re 
(SancvR) & Sons, Lrop., [1907] 1 sey had 76 
J. Oh 862 ; fou. t a 680 3 14 age 
a Morrison, OF Tavlos iota) rit Eat one , 
Mie. 'B. 87: Sha & ldland v 1913), 80 
507 conus in bar ge 
dated "Nov. Tov. 11, “ato? GM. M. & Co., Ltd., agreed to 


ore. & at arr the works owned by the firm 
(the predecessors of deft. co.) 
@ com ae naedieuee of a patent automatic 
8 er for the protection of the premises from 
re, at the price of £237, payable = annual 
instalments. In the event of default being made 
in any annual i nt, or of any breach of 
the 3 gunmen by the Purchasers, the whole 
pe saga of principal & interest was imme- 
become due. The agreement further 
provi oat the basis of the contract was that 
rinkler installation remained the sole & 
pas we ve property of the contractors until the 
whole sum of £237 had been paid, & in the event of 
default the contractors ht enter upon the 
premises & remove the installation. Deft. co. 
was incorporated in 1911 & took over the assets 
& liabilities of the firm of M., J. & Oo., including 
their interest under the agreement. In Dec. 1911, 
deft. co. issued a series of first mtge. debentures 
containing a charge in the usual form on the under- 
taking, such charge to be a floating security. On 
Oct. 18, 1912, a receiver & manager was Sppoinved 
in an action brought by the ‘iebanture-he ders to 
enforce their security. On Oct. 21, the last 
instalment under the agreement fell due & was not 
paid. The debenture-holders had no notice of the 
y Oa eat On an application by G. M. & Co., 
for liberty to enter upon deft. co.’s premises 
& remove therefrom the sprinkler installation :— 
Held : (1) the effect of the -purchase agreement 
was to confer upon appcts. an interest in the land 
to which the sprinkler installation was affixed 
& to authorise them, in the events which had 
happened, to enter & remove it; (2) the interest 
of the debentuze-holders being also equitable the 
ordinary principles of priorities applied; (3) the 
interest being subsequent in date was therefore 
postponed to the ge pad . appcts.—Re MORRISON, 
JONES & be tiptiae OOKES v. MORRISON, 
Jones & TAYLO Tae [1914] 1 Ch. 50; 83 
L. J. Ch. 129 ; 109'L. T 728 ; 80 T. L. R. 59; 58 
Sol. Jo. 80, A 


4ialand Bank (1918), 

4“ Sifdiand Bank (1918), 87 L. J 

598. Superior equity prevails - — WARBRICK v. 
Warrick, No. 620, 

Exclusion of rule—By negligence of claimant.|— 
sg sing i eee perl right to call for legal 

s§ superior or le 

estate.|—See Sub-sect. 1, B., post. 
Tacking. |}—See Sect. 1, sub-sect. 2, B., 
ante; MORTGAGE. « 


B. Best Right to Call for Legal Estate. 


599. General rule.]—A purchaser without notice 
shall not be hurt in Sanity, not only where he has 
got in a prior legal title, but where he has a better 
right to call for the legal estate, than another who 
has got an incumbrance prior to his tatle. 

I take it to be the rule in equity that where a 
man is a purchaser without notice, be shall not be 
annoyed in equity not only where he has a prior 
legal title, but where he has a better right to call 
for the legal estate than the other (LORD CowPEr, 
O.).—WILKES v. BoDINGTON (1707), 2 Vern. 599 ; 
23 E. R. 991, L. C. 

A —Oonsd. W Willoughby vy. Willoughby (1756), 
Nixo 


i rm Rep. He Taylor 0 v. Lon omene & 
Se bh #3]. de i, Pitsgorald Faucon (1731), Fits-G. 
Pghoor: 19 08} 2K.B B. 511: 
ae cley.e-¢ Glinton pe areal wet wi ’ Re Gunsbourg, 
(1 11990] K. B. 436. 
600. —— aaa of prior incumbrance.|— 
WItLOUGHBY v. WILLOUGHBY, No. 535, ante, 
x2 


Reld., Hamer o. ». London, City & 


eqeeiee 
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Sect. 2.—Between equitable interests inter se: Sub- 


sect. 1, B. & C.; sub-sect. 2, A.] 


601. Who has best right—Cestul que trust.]— 
(1) Though stale accounts are discouraged, yet 
an admi trix who was to see to the execution 
of a trust out of real estate, & was accountable 
for the amount, was not allowed to take any 
advan from the length of time elapsed :— 
Held: she ought to have seen the trust executed. 

(2) Where all claim in equity, gui prior tempore 
potior jure ¢ except where one has better right to 
call for the legal estate. All these parties in both 
mtges. are all incumbrances in, & claim only an 
equity, the legal estate certainly standing out in 
the trustee. Then the rule in equity is, qui prior 


tempore, potior jure, & as all defts. as well as pitfs. | 


have but an equity, that general rule must prevail, 
with this distinction, that it holds only, where none 
of the parties have a better right to call for the 
legal estate than the others. Now in the present 
case, which of these parties, all claiming for valuable 
consideration, has the best right to call for the legal 
estate out of the heir of the surviving trustee ? 
Plainly Lady Pomfret, for they are trustees for her 
(HARDWICKE, C.). 

(3) Purchasers for valuable consideration are not 
bound by private Act of Parliament. 

It was material to see certain fines said to be 
levied, because whosoever claimed as purchasers 
for valuable consideration without notice, were not 


Peacock 


ugden v. 





bound by recital in the Act of Parliament (LorpD 

HARDWICKE, C.)..——-POMFRET (EARL) v. WINDSOR 

(LorpD) (1752), 2 Ves. Sen. 472 ; 28 E. R. 302, L. C. 

Annotations :-—Consd. Brown v. Claxton (1829), 3 Sim. 225. 
Chalmer v. Bradley (1819), 1 Jac. & W. 51; 
weecre o. Clinton (1820), 2 Jac. & W. 1 : 

e. Burt (188 ) 4L. J. Ch. 33. Mentd. Doe d. Atkyns v. 

Horde pe 777), 2 Cowp. 689; Hercy v. Dinwoody (1793), 

4 Bro. C. C. 257; Stackhouse v. Barnston (1805), 10 Ves. 

453; Goodright d. Fowler v. Forrester (1807), 8 East, 

§52: Hughes v. Thomas (1811), 13 East, 474; Lake 

v. Skinner (1819), 1 Jac. & W. 9; B Bignold 

(1843), 2 Y. & C. Ch. Cas. 377. 

602. -~—— Trust declared after creation of 
prior incumbrance.|—Held: the custody of the 
deeds creating a term, accompanied by a declara- 
tion of the trust of it in favour of a second incum- 
brancer without notice of the prior mtge., gave 

im an advantage over the first incumbrancer, 
which a ct. of equity would not deprive him of.— 
STANHOPE v. VERNEY (EARL) (1761), 2 Eden, 81; 
ype Litt. 200 b ; oo K. ae 826, L. C. 

notations :—~ : 863), J. ; 

V4 ; Pease Jackson (1868), 3 et Pr ae Conn 

Keate o. Phillipa (1881), 18 Ch. D. 560. | Refd. Dearle v. 

uss.1; Wilmot v. Pike (1845), 5 Hare, 14; 

County making Cot London & dsanty Bankin ay Oo. 

Nixon, [1901] 2 Ch. 231, ee 

6038. ——- — ~— ——.|—TayLor v. Lonpon & 
County BANKING Co., LONDON & CouNTY HANK- 
InG Co. v. Nrxon, No. 595, ante. 

Mortgage to building soclety.)—See BuiILpING 
SocreTres, Vol. VII., p. 480, Nos. 162~174. 


604. ——— Not pure r with notice of prior 
ie eae v. WILLOUGHBY, No. 535, 
ane. 

See, further, MonTGAGE; Trusts & TRUSTEES. 


C. How Priority Lost. 
605. Grounds for postponement—Negligence— 





Cestul que trust—Allowing trustee to hold deeds.} 
A lies upon the n he the later 
PART VI. SECT. 2, SUB-SECT. 1.—c. | {08 UD Ae acai ving 
{. Grounds f. done or omitted to do 
or omission by eon having earlier | would 
interest, }-—~—In which of 
two persons have equita interesta 


should have priority it 


#0) 
deprive him of his advantage 
ENERAL ANCKH AGENOY, ETO. Co. 
(In LiQuIDATION) ¥v. AL 
cutons & TRUSTEXS 


EQUITY. 


Pitt. was interested in a moiety of a fund invested 
on mtge. in the name of a trustee, who fraudulently 
Gero the mtge. deed with defts. to secure a 
debt of his own, defts. having no notice of pltf.’s 
interest, the ct. declared that pltf. was entitled, in 
priority to defts., to one moiety of the fund; &, 
e money having been paid into ct., an order for 
pera to pltf. was made accordingly. Pité. 
aving suffered the trustee, whose wife was the 
owner of the other moiety of the fund, to hold the 
mtge. deed :—Held : not to be negligence, or at any 
rate not such as to postpone pltf.— STACKHOUSE v. 
JERSEY (CouNTEss) (1861), 1 John. & H. 721; 
80 L. J. Ch. 421; 4.1L. T. 204; 7 Jur. N.S. 359; 
ype otianae ia d (1867), L. R. 4 Ea 
e » LAaya v. au » Ade . . 
AT Apia. Jsaac v. Woratenoroft 1809), 67 L. T. 351. 
d. Newton v. Newton (1868), 4 Ch. App. 148; Thorpe 
v. Holdsworth (1868), L. R. 7 Kq, 189; Perrin v. Burney 
i869] W. N. 160; Tabor v. Cunningham (1875), 24 
.R. 153. Mentd. Re Castell & Brown, Roper v. Castell 
& Brown, [1898] 


1 Ch. 315. 
606. —— —— ———.]—Cory v. Eyre (1863), 
1DeG. J. & Sm. 149; 46 FE. BR. 58,1. JW. 


Annotations: nsd. Hunter v. Walters, Curling ». Walters, 
Darnell ». Hunter (1870), L. R. 11 Eq. 292; Bradley 
v. Riches (1878), 9 Ch. D. 189; Re Vernon, Ewons (18886), 
33 Ch. D. 402; Taylor v. Russell, [1891] 1 Ch. 8; Walker 
. Linom, [1907] 2-Ch. 104. Refd. Allan v, Scott (1865), 
12 L. T. 449; Perrin v. Burbey, [1869] W. N. 160; Dixon 

v. Muckleston (1872), 8 Ch. App. 155; Shropshire Union 

Rys. & Canal Co. v. R. (1875), L. R. 7 H. L. 496 ; Carritt 

». Real & Personal Advance Co. (1889), 58 L. J. Ch. 688 ; 

Taylor v. London & County erie Co., London & County 

B Co. ». Nixon, [1901] 2 Ch. 231; Hill v. Peters, 

{1918) 2 Ch. 273. 





607. —— .}— As between equitable in- 
cumbrancers relief will be given to the incum- 
brancer prior in point of date unless he has lost 
his priority by some act or neglect of his; & relief 
will not be refused to him as against a subsequent 
incumbrancer on the sole ground of the latter being 
a purchaser for value without notice, unless he 
has the legal estate, or the best right to call for 
it (GuFFORD, V.-C.).—-THORPE v. HOLDSWORTH 
(1868), L. R. 7 Eq. 189; 38 L. J. Ch. 194; 17 
W. R. 394. 

Annotations :-—Consd. Isaac v. Worstencroft (1892), 67 L. T. 
351. Refd. Re Russell Road Purchase-Moneys (1871), 
L. R. 12 Eq. 78; Heath v. ock (1873), L. R. 18 Eq. 

215; Union Bank of London v. Kent (1888), 39 Ch. D. 

238; Taylor v. Russell, {1891} 1 Ch. 8. 


. Whether mere carelessness 
sufficient.|-NATIONAL PROVINCIAL BANE OF 
ENGLAND v. JACKSON, No. 665, post. 

609. —— Failure to obtain title 
deeds.|—In order to postpone an equitable 
mtgee. to another equitable mtgee. whose security 
is of later date, it is not necessary, as it would be 
in order to deprive a legal mtgee. of the advantage 
of the legal estate, to show that the first mtgee. 
has been guilty of negligence amounting to, or 
which is evidence of, fraud. Negligence, such as 
omission to obtain possession of or to make 
inquiries about the title-deeds, may be sufficient.—— 
FARRAND »v. YORKSHIRE BANKING Oo. (1888), 
40 Ch. D. 182; 58 L. J. Oh. 238; 60 L. T. 669 ; 37 


W. R. 818. 
Annotations :—Distd. Flinn v. Pountain (1889), 60 L. T. 
484. Refd. Taylor v. London & Coun y, Co., 
Co. v. Nixon, [1901] 2 Oh. 231 ; 














London & County B 
Walker v. Linom, [1907] 2 Ch. 104. 
610. e--— TAYLOR v. LONDON & 








Counry BANKING Co., LONDON & CounTYy BANK- 
tna Co. v. Nrxon, No. 595, ante. 


(1902), 27 V. L. R. 739.— AUS. 





other has 

¢ ene 
complete 

the purchase of certain house pro ’ 

agreeing to deposit the ti rene 
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611. ——— Omission by mo ee—After know-~ 
i of default by mortgagor.|—A co. held land 
under a building a ment from the Corpn. of 
London, under which separate leases of the houses 
were to be granted as they were built. In Apr. 
1883, the co. borrowed money from pltfs., & 
covenanted to mtge. the houses to them by demise 
when the leases were granted, & that in the 
meantime the premises comprised in the building 
agreement should be a security to pltfs. The 
building agreement was handed over to pltfs., 
but no notice of their security was given to the 
Corpn. of London. In Feb. 1886, leases of two 
of the houses were granted to the co. & 
immediately afterwards the co. deposited them by 
way of equitable mtge. with B., J. & Co., who had 
no notice of pltfs.’ security :—Held: although the 
giving notice to the corpn. would probably have 
prevented the handing over the leases to the co., 
still, as notice is not requisite to complete a security 
on real estate, the omission to give such notice 
was not a neglect of duty by pltfs. on the ground 
of which they ought to be postponed to the subse- 
quent equitable incumbrancers. 

e cases where a prior equitable mtgee. has 
been postponed on the ground of negligence are 
cases where he has taken no steps although he 
knew that the mtgor. had made default in per- 
forming his obligations, & his omission to take 
such steps has enabled the mtgor. to commit a 
fraud ; but no case decides that he is to be post- 
poned because he has not taken precautions against 
a future default by a mtgor. who has not yet, to 
the knowledge of the mtgee., been guilty of 
default (Fry, L.J.).—UNION BANK OF LONDON v. 
KENT (1888), 39 Ch. D. 238; 57 wu. J. Ch. 1022; 
59 L. T. 714; 37 W. R. 364; 47. L. R. 634, 0. A. 
Annotations :—Expld. Taylor v. Russell, [1891] 1 Ch. 8. 

Mentd. Taylor v. London & County Banking Co., London 

& County Banking Co. v. Nixon, [1901] 2 Ch, 231. 

612. -—— Act or omission by trustee—Neglect 
to inquire after title deeds.|—In Nov. 1875, a 
husband deposited with his bankers, the title 
deeds of some leasehold houses, together with a 
memorandum of deposit, as a continuing security 
to the bankers for any overdraft of his wife’s 
current account with them. In Nov. 1876, he 
died, having bequeathed all his property to his 
wife, & appointed her his extrix. After his death 
the deeds remained with the bankers, & the widow 
was allowed on the security of them to overdraw 
her account. In May, 1877, she married again. 
Prior to the marriage the houses were assigned by 
her to a trustee on trust for herself for life, & after 
her death on trust for an infant son of her first 
marriage absolutely. Power was given to the 
trustee to sell the houses during the life of the wife, 
at her request, & after her death at the discretion 
of the trustee. The trustee made no inquiry 
about the title deeds, & no notice of the settlement 
was given to the bankers. In June, 1877, the 
husband & wife gave notice to the bankers of their 
marriage, & at their request a balance, which then 
stood to the credit of the wife’s current account, 
was transferred to a new current account opened by 
the bankers with the husband. The deeds remained 
with the bankers, but no notice of the settlement 
was given tothem. In Nov. 1877, at the request 
of the bankers, the probate of the first husband’s 
will was sent to them, & at their request a new 


thereof with others as security. The advauce t 
trustees received the advance from the _—ititle deeds of the 
bank, blended it with trust money in with the bank. 


urohased the propert: 
The bank had ab hotles 


ith. 
on uae On the date of the 


he trustees deposited the 
oO Parone. 

e 
subsequently sold at a loss, & the 
rocoeds lodged in ot.:—Held: the 
Bank had the supori 


309 


memorandum of deposit was in Jan. 1878, signed 
by the husband & wife, making the deeds a con- 
tinuing security to the bankers for any overdraft 
of the husband’s current account. In Apr. 1878, 
the wife died. The deeds were still with the 
bankers, & at that time the husband’s current 
account was in credit. In 1883 the trustee made 
some inquiries, & then discovered that the deeds, 
which he had believed to be in the custody of the 
solr. who had prepared the settlement, were with 
the bankers. He then gave the bankers notice 
of the settlement, & claimed the deeds. This was 
the first notice that the bankers had had of the 
settlement :—Held: the omission of the trustee 
to inquire for the-title deeds was negligence of such 
a character as prevented him from availing himself 
of the legal estate to give him priority over the 
equitable charge of the bankers, & the cestui que 
trust stood in no better position.—LLoyp’s BANK- 
ING Oo. v. JONES (1885), 29 Ch. D. 221; 54 
L. J. Ch. 931; 52 L. T. 469; 33 W. R. 781. 
Annotations :—Distd. Flinn v. Pountain (1889), 60 L. T. 
484, Consd. Re Castell & Brown, per v. Castell & 
Brown, rege) 2 Ch. 315. Apld. Walker v. Lenom, [1907] 
2 Ch. 104. Coleman v. London, County & ° 
minster Bank, [1916] 2 Ch. ¥ 











353. arrand vw. York- 
shire - (1888), 40 Ch. D. 182; Berwick v. 
Price, [1905] 1 Ch. 632. 
613. -|—By his marriage settle 


ment W. conveyed real estate to trustees to be 
held upon trusts under which he took a life interest 
determinable on alienation, &, subject to that & 
to a discretionary trust in the event of his interest 
determining in his lifetime, his wife was entitled 
for her life. The same solrs. acted for all parties. 
They had in their possession a bundle of deeds 
purporting to be the title deeds of the property, 
& were not aware that W. still retained the deed 
by which the property was conveyed 
Some years after the iage W. mortgaged the 
property & handed over the conveyance to the 
mtgee., who afterwards sold the property. Neither 
the mtgee. nor the purchaser from hi any 
notice of the settlement. W. absconded, & his 
wife brought an action against the purchaser, the 
trustees, & her husband for a declaration that 
W.’s life interest had determined & that the 
purchaser’s interest in the property was subject 
to her interest under the settlement :—Held: 
the trustees had been guilty of negligence, & their 
legal estate must be postponed to the subsequent 
equitable interest of the purchaser from the mtgee. 3 
& Be was in no better position than her trustees. 
— WALKER v. LINOM, [1907] 2 Ch. 104; 76 L. J. Ch. 
500; 97 lL. T. 92; 51 Sol. Jo. 483. 
Annotations :—Consd. Coleman v. London, County & West- 
minster Bank, [1916] 2 Ch. 353. Mientd. Capell v. Winter, 
[1907] 2 Ch. 376. 


SuB-SECT. 2.—EQUITABLE INTERESTS OTHER 
THAN IN 
A. In General. 

614. Time alone insufficient to give priority.|— 
Priority in point of time alone, as between equit- 
able incumbrancers, will not create a _ better 
equity, nor give precedence to one over another ; 
& all securities which are sufficient to create an 
equitable charge are equally respected in equity, 
however informally they may be framed.— 
Foster v. COCKERELL (1835), 9 Bli. N. S. 332; 
8 Ol. & Fin. 456; 5 E. R. 1315, H. L.; affg. 


entitled to be paid the amount of their 
advance, with interest, in priority to 
the claim of tho cestuis que trust.— 
BOURKE 0. ried aha 1 I. R. 280; 
$8 I. L. T. 83.— ° 


property 
property was 


or equity, & were 
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Sect, 2.—Between equitable interests inter se: Sub- 
sect. 2, A., B. (a) & (b), C., D. & BE. Sects. 8, 


, 6 & 7. Part VII. Sects. 1 & 2: Sub- 
sect, 1 J 
S. O. sub nom. Foster v. BLACKSTONE (1833), 
1 My. & K. 297. 


Annotations :—Expld. P 


eacock v. Burt (1834), 4 L. J. Oh. 
88 Oonsd. Timson . Ramebottom 


1837), 2 bagi 85; 
Geen ede 


Meux *. Bell (1841), 1 Hare 
(1845), 3 & OC. Ch. Cas. Bryn! Wiehe ; bits 
see), 1 id Bim. 76, Boi. Wilmot v . Pike om 


Lee v. Howlett 1358). 2K.& 
Re Hi hee oe) Trusts, (1864), 3H dM. 80° 
%. ‘Dunso {1893} A. C. 869 ; oe Lake, Bete 
1908] 1 K. pep 151. Goned. Re D " CYS 3 Oh. 385 
Jonea v. Jones (1838), 8 Sim. 688 ; Meeke v, Kettle- 
well 1543), tr Le 3. Ob. 93; Etty v. Bri (1843), 2 
¥Y.&C . Cas. 486; Rice v. Rice (1858), 3, Drew. 73; 
mooper v. Harrison (1858) 2K. & J. 86; en v. Arden 
go ), 29 Ch. D. 702; & Scottish Investment 
.. Brunton (1892), 41 W. R. 133; Re Wasdale, Brittin 
ar ee - 16 3: Montefiore e. Guedalla 
Li908) ”} 6. eehy v. Muskerry 1839), Ale, 
& Fin. Re 3 Plimmer 
(1885 1 Bankr & 


33 Ward Dv, "yi, tent 
Wickens as (1864), re R83 3 Cons dated eaves nent 
& Insc, » y (1859), 1 Giff. "371; Macleod uchanan 
1864), ¢ "De G.J.& Bim. 265; Ford v. Tyate ( an bes 
¢h. 452; 8, Humber v hards (189 O» 

5 Ch. D. 589: ke Wyat White v, Ellis, PECETR 18 
Priority by notice.|—See CHOSES IN ACTION, Vol. 

VIIL., p. 468. 


B. Choses in Action. 
(a) By Notice—Rule in Dearle v. Hall. 
Seen en CuHOsES IN ACTION, Vol. VIII., p. 468, Nos. 
Aarne subject to equities.|—-See CHosEs 
IN ACTION, Vol. VIII., p. 488, Nos. 565 e¢ seq. 


(b) By Stop Order. 


See Ouoses IN ACTION, Vol. VIII., p. 474, 
Nos. 442-458 ; EXECUTION. 


C. Negotiable Instrumenis. 
Rights of holder in due course.|—See BILLS OF 
EXCHANGE, Vol. VI., p. 1388, Nos. 910-937. 





EQuIry. 


D. Bills of Sale. cide 
Transfer of property by grantor—Rights 0 
tee..—See Brits oF San, Vol. VIL, p. 1465, 


os. 802-806; p. 148, Nos. 803-804. 


E. Bonds, 
Assignment subject to equities.|—Sce Bonps, 
Vol. VII., p. 224, Nos. 671-687. 


Srecr. 3.—BETWEEN JUDGMENT CREDITORS. 
See CHOsES IN AcTION, Vol. VIII., p. 477, Nos. 
463-472 ; EXHCUTION. 


Sucr. 4.—-BETWEEN PARTIES CLAIMING UNDER 
CONTRACT OF SALE. 


See SALE oF LAND. 


Sect. 5.—-BETWEEN PARTIES CLAIMING 
INTERESTS IN SHARES OR DEBENTURES. 
Priorities affecting transfer of shares by way of 

mortgage.|—See CoMPANIES, Vol. [X., pp. 415-430, 
Nos. 2674-2790. 

Equities affecting transferees of debentures.|-— 
See CoMPANIES, Vol. X., pp. 757-759, Nos. 
4729-4740. 

Priorities between debenture holders.] — See 
COMPANIES, Vol. X., pp. 768-771, Nos. 4803-4825. 


SEcT. 6.—BETWEEN MORTGAGEES. 
See MORTGAGE 


Sect. 7.—IN MARSHALLING OF ASSETS. 
See Part XIII., post. 


Part VIl.—Notice. 


Sect. 1.—IN GENERAL. 


See Conve ee Act, 1882 (c. 39), 8. 3. 
615. What is notice—Mere rumour no ed a 


—CORNWALLIS’S CASE (1595), Toth. 186; 
E. R. 163. 
6. —— _ ———..] — WILDGOOSE v. WAYLAND 


(1s). Gouldsb. 147; 75 E. R. 1056. 
notation :-—Reld. Natal Land & Colonization Co. v. Good 
anges), L. R. 2 P. ©. 121. 
617. —— Not ju sriiag of record SLE gh rap 
. Grover (16638) as. in Ch. 35; 
Freem. Ch. 176; 21 is R. 797 


sit pea —Refd. Smithson v. Thompson (1739), 1 Atk. 


618. ——— Not private Act of Parliament.|— 
pope (E4Ru) v WINDSOR (LORD), No. 601, 


"ei0. Obligation to give notice—General rule.]|— 
The rule of law when one is obliged to give notice 
to another is this; when the thing lieth more in 
the knowledge of ‘the one than the other, & he 
cannot come to the knowledge but by his means. 
But when one man hath reason to know & doth as 
much as the other he is not bound to give notice 
to that other (Hott, O.J.). 

A bare voluntary settlement is of no force 
cee @ purchaser without notice (Sommss, 
LORD KEEPER).—MOUNTAGUE (EARL) v. BaTH 


Ore re ne ee UU IDIT ms edimnn ensue me seeseamnadzonmemmattnetathaettetiemmeate i ttc mee tne armen a TO ne ee 


PART VII. SEOT. 1. in possession of such know » or , the estate of T.: Please pay to C. the 
ye What is notico—Mere rumour | those yh. thro oo Ww be | sum of £208 1s. 10d., being the amount 
Noe 4 I purohaser is not affected | &@ffec it.— v. NoRToN | of two promissory no ven ‘by me to 
aya no vague rumours or by | (1845), Res. & Eq. Jude 4: 43.—AUS. for meat eupplied y to me. 
statements made by @ mere stranger ; k— —.] — ow- pated at ae roam t day of 
from ‘some, pe Bolas cs Moone proceed ledge of @ registered hypothec or | Sone falled in the blank date, Pick 
prope ert ILLIAMSON v. BORS (1900), rebut the presumption ef good Hate this document to W., who acted 
1 - Ww. Uy L. R. 802. ea in the possession of & subsequent r the ee oe the document was 
Pid anes ig ag he x ee v. Laren aaa erearo eo — ane finally J Rebs ’B rein t AY ae the re 
GREENSHTEIDS nee ts a MP. | 99-5. 0, RB. 364.—CAN : - ne Ot of ine Bad nee 
h. -—-— Knowledge.) — Know Il. -——-— Statutory ee 
no oe jive or in mate noe to whom : x. ; ts aatied Pe a sun , | of guatonttge Ap SECT v " 
& 0- 
of t notice; & if eg at the | rand 9 » eh are a sane 


time in dnestion, will Lind the Tolle 


mio" the trustee “at 


m.——— Notice by agent] —~ Al- 


Part VII.—Norice. 


(1698), 8 Cas. in Ch. 55; 22 B. R. 968; 
nom. ALBEMARLE (DUCHESS) v. BATH (HARL), 


Freem. Oh, 198; Nels. 196; nom, ALBE- 
MARLE'S (DUDER) Casp, MountaGuE (KARL) v. 
Bata (H4nt), 2 Rep. Ch. 417, 


sty SAS Griffin v. Nanson (1798), 4 - 44, 
Falkland ». Bere (igo6) 2 Vern. ohs ; ee wv. 


; n wv. 

Chapman v. Gibson (1791) 

é : ; ; 1820), 3 

rey & W.1; Haynes v. Haynes (1861), 1 Drew. & Sm. 


620. Must be in same transaction.|—(1) That 
notice to affect a purchaser should be confined 
to the same transaction is a rule which ought to be 
adhered to. 

(2) Where there are two equities, he who has a 
superior equity shall carry it; & as the settlement 
here was before marriage, deft., as a purchaser, has 
a superior equity. 

(3) Notice should be in the same transaction. 
This rule ought to be adhered to, otherwise it 
would make purchasers’ & mtgees.’ titles depend 
altogether on the memory of their counsellors & 
agents, & oblige them to apply to persons of less 
eminence as counsel, as not being so likely to have 
notice of former transactions (LORD Hagp- 
WICKE, O.).—WARRICK v. WARRICK (1745), 3 
Atk. 291; 26 E. R. 970. 
Annotations :—As to (3) Refd. Full 
94; Dresser v. Norwood 


8 
74. Gener ' i 
8 A Get ally, Mentd. Jones v 


621. 
ing an equitable charge on his estate in favour of 
O., entered into an agreement for tie sale of the 
same estate to B. In Mar. 1832, pltfs., as 
assignees of C.’s interest in that charge, gave 
notice in writing to F, & Co., the solrs. of B., 
of their interest in the estate. The sale to B. was 
delayed by objections to the title, & the disputes 
were continued to 1837, when J. died. In the 
same year B. took a conveyance of the estate 
from the devisee of J., upon the same abstract 
of title the objections being waived in consideration 
of an abatement in the price. From 1831 to the 
completion of the purchase, F’. acted aa the solr. of 
B. in all the transactions. Pltfs. then filed their 
bill as equitable mtgees. against B. as a pu er, 
with notice ; the notice of 1832 was produced out 
of B.’s possession :—Held: B. at the time of his 
purchase was affected with the notice of pltfs.’ 
interest given to F. in 1832, & the usual decree 
would be made as in the case of an equitable 


mtge. 

. @ Semble: the rule that the notice must be 
in the same transaction is a rule positivi juris, 
for the protection of innocent purchasers, & will 
not be carried beyond the reason of the rule.— 
FULLER v. BENETT (1843), 2 Hare, 394; 12 
L. J. Ch. 855 5 7 Jur. 1056; 67 E. R. 162. 


Annotations :—~As to (2) Refd. Dresser v. Norwood ( 
14 0. B. N. 8. 574; Bulpett v. Sturges (1870), 22 


er v. Benett (1848), 2 
1868), 14 OC. B. N. 8. 
organ (1783), 1 Bro. 





though the rule in equity is that a 
notice to be b. must be relent ts 
TO 


Extent of rule.J—(1) J., after creat- 
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622. Must be in same character.]—Notice [to 
@ person, to be binding on him, must be given to 
him in the character in which such notice is 
intended to affect him, & not in any other cha- 
racter.—BEIOLEY v. CARTER (1868), 38 L. J. Ch. 
92; 19 L. T. 472; 17 W. R, 130; on appeal 
(1869), 4 Oh. App. 230. 
Annotations :—Mentd. Re Shepheard’s 8. HE. (1869), L. R. 

8 Eq. 571; Alexander v. Mills (1870), 6 Ch. App. 134; 

Bell v. Holtby (1878), Ls, Re 15 Kg. 178; Re Strutt’s Trusts 

1873), L. R. 16 Eq. 629; Re Frith’s Contract, Frith v. 

sborne (1876), 24 W. R. 1061; He Ives, Bailey v. Holmes 

1876), 8 Ch. D. 690; Debenham v. Sawbridge (1901), 


70 L. J. Oh. 525. 

623. Notice must he by person interested— 
Not stranger.|—BAaRNHART v. GREENSIIIELDS, No. 
552, ante. 

Notice of act of bankruptey.|\—See Bank- 
RUPTCY, Vol. V., pp, 919-927, Vol, 7511-7583, 

Notice of ent of chose in action.|— 
See CHOSHS IN ACTION, Vol. VIII., pp. 459 ef seq. 

Bills of exchange—Notice of defect in title.|— 
See Bruits oF ExcuHanae, Vol. VI., p, 141, Nos. 


925-037, 
Notice of dishonour.|—See BiLts or 
EXCHANGE, Vol. VI., pp. 270-280, Nos. 1765-1851. 
Notice by carrier of modifications of common law 
contract.|—See Carriers, Vol. VIII., p. 38, 


Srct. 2.—-IMPUTED NOTICE. 
SuB-sEcT. 1.—IN GENERAL. 


See Conveyancing Act, 1882 (c. 39), 8. 3. 

624. Purchase made on behalf of another— 
Purchase by father assured to son—Son affected 
with notice to father.|—MERRY v. ABNHY (1663), 
1 Cas. in Ch. 88; Freem. Ch. 151; 22 E. R. 682; 
sub nom. HOLLOWELL, Kirk & MERRY v. ABNEY, 
ABNEY & KENDALL, Nels. 59. 

Annotations :—Refd. Penn v. Browne (1697), Freom. Ch. 

214; Le Neve v. Le Neve (1747), 1 Vos. Sen. 64. 

a certain lease of certain lands, but previous to 
his signing the articles, he had notice that B. had 
a prior agreement for a lease of the same lands. 
A. disregarded this notice, & procured the lease 
to be granted to his son :—Held: this notice to 
the father affected the son, & the prior agreement 
being established, he would be decreed to deliver 
up the possession. 

a(2) Notice of pltf.’s title to the agent or purchaser 
for another is notice to the party himself, because 
it is a presumptive notice to the party. Therefore, 
where A. having notice of an incumbrance pur- 
chased in the name of B., & then agreed that B. 
should be the purchaser, & he did accordingly 
pay the purchase money, without notice of the 
incumbrance, though B. did not employ A., nor 
knew is of the purchase till after if was 
made :—Held: B., Seppo of it afterwards, 
made A. his agent initio, &, therefore, was 


brought home to the p 
ik BayvLoR (1842), 3 Dr. & 


620 1. Must be in same transaction.}— 
Notice to a he reac’ in one trans- 
affect him in an inde 
dent one.—-HAMILTON v. ROYsE 
e504), 2 Sch. & Lef. 315.—IR. 
PART VII. SECT. 2, SUB-SECT. 2. 











o~NAGLE 
ar. 60.— 


800 such ingumbrance, the 

: t G. wi . Whether doctrine will be ex- 
Do aeE OM eae. ee OT ERED | Ree ot a erii. 8, GOODWIN (1876), tended. The will not extend the 
pegnianteboar —~ An ad- (1886), 8 N. 8 W. ia. 
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Rn weer 
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negotiating for the formation 
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Sect. 2.—Imputed notice: Sub-sects. 1 & 2, A. & B.] | 


affected with the notice of A.—CooTE v. MAMMON 
(1724), 5 Bro. Parl. Cas. 355; 2 E. R. 727, H. L. 
ca AGENCY, Vol. I., p. 422, Nos. 1161, 
Notice to agent imputed to prinoipal.]—Sce 
AGENCY, Vol. I., pp. 610-614, Nos. 2893-2426. 
Notice to company directors & officials imputed 
My Sompany: —See COMPANIES, Vol. IX., pp. 643- 


Notice to insurance agents imputed to insurance 
company.]—See INSURANCE. 

Notice to solicitors & solicitors’ clerks imputed 
to principal.|—See CHoszs IN ACTION, Vol. VIII., 
p. 4638, Nos. 343-346 ; Soxtcrrors. 

Notice to counsel imputed to rat ad BAR- 
RISTERS, Vol. ITI., p. 8346, Nos. 860-362. 

Notice to one of several trustees.)—Sce CHosEs 
IN ACTION, Vol. VIII., Nos. 829-342; Trusts & 
TRUSTEES. 

Notice to partner imputed to partnership.|— 
See BANKRurtTcy, Vol. V., p. 760, No. 6538 ; 
PARTNERSHIP. 


SUB-sECT. 2.—AGENT ACTING FOR BOTH PARTIES. 
A. In General. 

See AGENCY, Vol. I., p. 619, Nos. 2451-2456. 

Director or officer of two companies.]|—See 
AGENCY, Vol. I., ne 619, No. 2455; BANKERS, 
Vol. JII., p. 161, No. 236; Brnts of EXcHANGE, 
Vol. VI., p. 280, No. 1851; No. 646, post; 
COMPANIES, Vol. IX., p. 645, Nos. 4267-4272. 

Member of two partnerships.|—See BANKERS, 
Vol. III., p. 284, No. 875; PARTNERSHIP. 


B. Solicitor acting for both Parties. 


See, generally, SoLtictrors ; Conveyancing Act, 
1882 (c. 39), s. 3. 

626. For vendor & purchaser—Whether notice 
of incumbrance to purchaser—Purchase under 
sanction of court.|—(1) Purchaser having em- 
ployed the vendor’s agent who had notice of an 
Incumbrance, was charged with notice, notwith- 
standing the purchase was made under the 
sanction of the ct., & an infant was interested in it. 

(2) Purchaser of an equity of redemption cannot 
set up a prior mtge. of his own, or which he has got 
in, against subsequent incumbrances of which he 
had notice.—TovuLMIN v. STEERE (1817), 3 Mer. 
a a 

n i—As to (1 . Vv : ‘ 

App. 388, n. Aas 2) Consd. Otter o, Vaux (1858) 6 

De G. M. & G. 638; Hayden v. Kirkpatrick (1865), 34 

Beav. 645 ; Adams v. ee te 1877) 5 Ch, D. 634; Thorne 


v. Cann, [1895] A. C. 11; Whiteley v. Delaney, [1914 
A. ©. 132. ire’ v. Ford (1831), 9 Aas : 


j Refd. Squ 47; 
Watts v. Symes (1851), 1 De G. M. & G. 240; Wilkins ». 


PART VII. SECT. 2, SUB-SECT. 2.—B. 


- For vendor & purchaser.) — 
Deft., H., being solr. for pltf., at his CAN. 

request accepted the trusteeship of 
the land in question for pltf.’s infant 
son, but afterwards fraudulently con- 
veyed the land to deft. S. who had been 
his client, in satisfaction of the sum of 
$460, part of his then indebtedness 
to her. 8. had no notice of pitf.’s 
, & supposed that the land was 
vacsuts although it had a house on it, 


MacARTHUR ¥v 


brance 


mon to induce 


- HasTiInas (1905), 15 
ar L. RK. 500 ; 1 W. L. fh 285.— 


627 i. ———- Whether notice of incum- 
to purchaser.|}—Where such 
motives exist in the mind of a solr. 
as would be png with ordinary 

em 
information from the client, 
presumption is, that it was withheld ; 
& the uncommunicated 


Equity. 


Sibley (1863), 4 Giff. 442; Anderson v. et (1872), 8 

Ch. App. 180; Stevens v. Mid-Hants . London 

Assocn. v. Stevens (1873), 8 Ch. App. 1064; 

Purchase Co. v. Will y, [1898] 

. ©. 321: Crosbie-Hill ». Sayer, [1908] 1 Ch. 866. 

ally, Mentd. Clarendon v. Barham (1942), 1 Y. & C. 

Ch. Cas. 688; Allen v. Wedgwood (1845), 4 L. T. O. S. 
492; Russell v. Watts (1885), 10 App. Cas. 590. 


627. -}—A conveyance for value 
operating to defeat such charge is void as against 
such charge, the purchaser being affected with 
constructive notice thereof by reason of his having 
employed the vendor’s solrs. on the occasion of the 
conveyance.—JoNES v. Frost (1872), 20 W. R. 
793; affd. on other grounds S. C. sub nom. Re 
Fippry, JoNEs v. Frost, 7 Ch. App. 773, L. JJ. 

628. For mortgagor & mortgagee— Whether 
notice to mortgagee.|—-Where one solr. is employed 
in a mtge. transaction he is to be considered as 
solr. both for the mtgee. & mtgor., & notice to 
such solr. is notice to the mtgee., & where the 
solr. was himself the author of a fraud which 
affected the .title, & the fraud was committed 
under circumstances, apparent upon the face of 
the deed fraudulently obtained, which would 
have excited the suspicion of a professional man, 
& have led to inquiry :—Held: (1) the circum- 
stances, under which the fraud was committed, 
were sufficient to fix the mtgce. with constructive 
notice, & if, in any mtge. or other transaction, a 
party did not use the precaution, which common 
prudence required, to employ a solr., he would be 
in the same situation with respect to constructive 
notice as he would have been if he had employed 
a solr. ; (2) the mtgee. was not affixed with actual 
notice of the fraud, which, though known of course 
to his solr., who was the perpetrator of the fraud, 
it was equally certain that the solr. would conceal. 
—KENNEDY v. GREEN (1834), 3 My. & K. 699; 
40 BE. R. 266, L. C. 

Annotations :—As to (1) Consd. Marjoribanks v. Hovenden 

(1843), Drury temp. Sug. 11; Hewitt v. Loosemore (1851), 

9 Haro, 449. Apld. Frail v. Hillis (1852), 16 Beav. 350. 

Consd. Attorbury v. Wallis (1856), 8 De G. M. & G. 454; 

Ogilvie v. Jeaffreson (1860), 2 Giff. 353; Berwiox v. Price, 

[1905].1 Ch. 632. Refd. Fuller v. Benett (1843), 2 Hare, 

391; Joncs v. Smith (1843), 1 Ph. 244 ; Hiorns v. Holtom, 

FYortnum v. Holtom (1852), 16 Beav. 259; Robinson v. 

Briggs (1853), 1 Sm. & G. 188 ; Greenslade v. Dare (1855), 
20 Beav. 284; Spencer v. ‘Topham (1856), 22 Beav. 573 ; 
Jones v. Williams (1857), 24 Boav. 47; Hastham v. 
Wilkinson (1859), 33 L. T. O. 8S. 234; Espin v. Pemberton 

(1859), 3 De G. & J, 547; Perry v. Holl (1860), 2 De G. F. 

& J. 38; Greenfield v. Kdwards (1865), 2 De G. J. & Sm. 

582; Hunter v. Waltors v. Walters, Darnell v. 

Hunter (1871), 7 Ch. A 

L. R. 7 H. L. 135; 


» Cur 
p. 75; Agra Bank v. Barry (1874), 
aldy v. Gray (1875), L. R. 20 Eq. 

233; Cave v. Cave, Chaplin v. Cave ig 42 L. T. 730; 

Kettlowell v. Watson (1882), 21 Ch. D. 685; G 

James (1885), 53 L. T. 641: Favell ». Wright (1 

L. T. 85. 48 to (2), Apld. Re European Bank, Ex 

Oricntal Commercial (1870), 5 Ch. App- $58. Dir _ 

Rolland v. Hart (1871), 6 Ch. App. 678. Apld. Waldy v. 

Gray (1875), L. R. 20 Kq. 238. Refd. Espin v. Pemberton 

(1859), 3 De G. & J. 647; Willes v. Greenhill (No. 2) 

(1860), 29 Beav. 387; Thompson v. ono aor 

33 Beav. 178; Bradley v. Riches (1878), 38 L. T. 810. 

Generally, Retd. Dixon v. Winch, [1900] 1 Ch. 736. Mentd. 


vendce,—- CAMERON _¥. 
(1869), 16 Gr. 526.—CAN. 


r. —— Collusion between vendor 
¢@ solicitor.}—Though the rule of tho 
ct. is, that notice to the solr. of a 
purchaser is notice to the client of any 
question affecting the validity of the 
title, this does not apply where the 
information he obtains from the 
vendor is such as it may be said shows 
that the vendor & solr. were conspiring 
together to effect a fraud. Where the 








ordon v. 
891), 64 


HUTCHISON 


to withhold 
the 


knowle oO 


the solr. is not imputed to the 

Ww. ' fact, had been all the time as notice. Where the mtgees. sold same solr. acted for the vendor & 
ott. ed_by tenants paying rent to the mtge. to defeat or delay their purchaser on the sale of property, & 
pitt. :—Held: notice of pitf.’a claim creditors, but the vendee had no actual e vendor had previously told the 
should not be attribu to 8S. on notice of the purpose:—Held: the solr. that he desired to sell his property 
account of her solr.’s knowledge of circumstance of his having employed in order to avoid paying certain 
the iganeaction, “ino sour woud fhe anignmanse ald ‘noi tuake” tio faa'e cose ft wish the ok would not 

s : e the would no 
naturally suppress that know! a hapute te the oliont. | 


n 
knowledge of tho solr. notice to the 


iinpute to the clicnt, the purchaser, 


Part VII.—NotTIcr. 


Fe Carew’s Estate Act : : : 

Leo 9, Clutton (1875), 45.10 3; Gh. 487 Re Moure sores 

Sr SET Gee eee oe pie 

[1907] 4 Oh. 537. Any tee ee eae 

»]—A. conveyed an estate to 
&., &, according to the conveyance, an accept- 
ance was given in full satisfaction for the absolute 
purchase, but in reality, it was agreed, that the 
vendor should have a mtge.forthemoney. Before 
the acceptance became due, B. mortgaged to C., 
who employed the same solr. as had been engaged 
in the purchase, & C. had notice that the bill had 
not been paid & of the form of the conveyance :— 
Held: (1) C. was affected by the notice in his solr. ; 
(2) under the circumstances, he was bound to 
inquire into the true nature of the transaction 
between A. & B., & consequently his security 
ought to be postponed to A.’s.—FRaIL v. Etnies 
(1852), 16 Beav. 250; 22 L. J. Ch. 467; 20 
L. T.O.8.197; 1W.R.72; 51 E.R. 814. 

630. -]—-A solr. induced a client to 
advance moncy for A., on a mtge. of lands in 
Middlesex, & soon afterwards induced a second 
client to advance money on mtge. of the same 
lands without informing him of the existence of 
the first mtge. The solr. afterwards left the 
country, & the holder of the second mtge. registered 
it before the first mtge. was registered :—Held: 
the holder of the second mtge. must be taken to 
have had, througn the solr., notice of the first 
mtge., & could not by the prior registration obtain 
priority.—-ROLLAND v. Hart (1871), 6 Ch. App. 
678; 40 L. J. Ch. 701; 25 L. T. 191; 19 W. R. 
962, L. C. 


Annotations :—Consd. Bradley v. Riches (1878), 9 Ch. D. 


189; Cave v. Cave (1880), 15 Ch. D. 639; Re Southamp- 
ton’s Estate, Roper’s Claim (1880), 50 L. J. Ch. 155. 


d. Lee v. Ciutton (1875), 45 L. J. Ch. 43: Berwick 
v. Price, [1905] 1 Ch. 632. 


631. .|—W., the acting trustee of a 
marriage settlement, duly advanced £2,000, part 
of the trust funds, upon mtge. of real estate, of 
which he took a conveyance to himself & his 
co-trustee, & obtained possession of the title 
deeds. C., the mtgor., was a client of W., who was 
a solr. Afterwards W. fraudulently handed over 
all the deeds to C. C. suppressed the mortgage 
deeds, & deposited the rest, in Mar. 1865, with a 
bank to secure his current account. The manager 
of the bank, requiring a certificate of title, C. 
referred him to W., who signed a certificate, in 
the manager’s handwriting, at the foot of the 
memorandum of deposit: ‘‘I hereby certify 
that Mr. C. has a good title to the above pro- 
perties,’’ for which the bank paid him a fee. In 
1868 W. became bkpt., whereupon the fact of the 
deposit with the bank was discovered by the co- 
trustees & the beneficiaries; & the bank were 
informed of the trustees’ claim. In 1869 C. died, 
& the mortgage deeds could not be found. In 
1873 W. died. On bill by the beneficiaries & sur- 
viving trustee of the settlement against the bank, 
praying for a declaration that pltfs. were first 
mtgees., & for delivery up of the title deeds :— 
Held: by reason of the fraud of W. notice of the 
first mtge. could not be imputed through him to 
the bank, & the bank were mtgees. for value 
without notice of the prior mtge.—-WALDY v. 














both vendor & 
chase & sale 0 
v. GOODWIN (1876 


knowledge which his solr. possessed. 
In such case the duty of the solr. 
clearly is to refuse to be a part 

any arrangement whereby the vendor 
intends to cheat his creditors; but if 
unable to do this he should not act 
for the purchascr, whom he thus 





no casc, unless when necessity compels wi 


him tv do so, should a solr. act for 


urchaser in the pur- of 
roperty.—~ DRIFFILL 
4 23 Gr. 


: Sale of property comprised 
in: marriage Ue honoree tn 1862 H. 
conveyed certain land to his son, W. 


ition of ; irs, upon trust for W. for life 
pate ater pee reg ce: firemels dor to the wifo of W. for 
ber life, & remainder to the children 
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GRAY (1875), L. R. 20 Eq. 288; 441. J. Ch. 804; 
32 L. T. 531: 23 W. R. 676. 

notations :—Distd. Bradley v. Rich ; Paes ie 
AO Reta. Cave v. Cave (1886), 28 W. metry Seen ae 

632. | —R., a solr., gave in 1870, 
three several mtges. of leasehold property in 
Middlesex to pltf. The mtges. were not registered. 
In 1875 R. mortgaged the same property to W., 
who registered his mtge. R. acted as ee 
solr. in each transaction :—Held: R.’s knowledge 
of the earlier mtges. must be imputed to W. not- 
withstanding that it was the interest of R. to 
conceal them from him, & the subsequently 
registered mtge. must be postponed,—BRADLEY 
v. RICHES (1878), 9 Ch. D. 389; 47 L. J. Ch. 8113 
38 L. T. 810; 26 W. R. O10. 








Annotations :—Retd. Re Southampton’s Estate, Roper’s 
Claim (1880), 50 L. J. Ch. 155; Berwiok v. Price, [1905) 
1 Ch. 632. Mentd. Re Payne, Young v. Payne, [1904] 


2 Ch. 608; Wells v. Smith, [1914] 3 K. B. 723. 

633. -J}—If£ fraud or a non-discovery 
of fraud is to be relied on to take a case out of 
Stat. Limitations, it must be the fraud of, or in 
some way imputable to, the person who invokes 
the aid of the statute. In 1878 resps., as first 
mtgees., sold the property under their power of 
sale, employing S.. who was also the mtgor.’s 
solr., to conduct the sale. S. received the sale 
moneys, &, after satisfying resps.’ mtge., kept the 
balance for himself instead of paying off the second 
mtgee. S. did not inform the second mtgee. of 
the sale but—acting as the mtgor.’s solr.—con- 
tinued to pay him interest on the second mtge. 
as if it were still subsisting. Until 1892 resps. 
either did not know that there was a second mtge. 
or believed a false representation made to them by 
S. that he had the authority of the second mtgee. 
to receive the balance. In 1892 the second mtgee. 
discovered the fraud & brought an action against 
resps. for an account & ieee pe of the amount 
due to him :—Held: (1) the action was barred by 
Stat. Limitations & Trustee Act, 1888 (c. 59), 
s. 8, & the case did not fall within either of the 
exceptions mentioned in sect. 8; (2) resps. were 
not ‘‘ party or privy’ to the fraud of S., & the 
trust monoys were not “‘ still retained ’” by them, 
the moneys not being in their hands or under 
their control when the action was brought; (8) in 
committing & concealing the fraud, S. was not 
acting as resps.’ agent, & there was nothing to 
prevent Stat. Limitations from beginning to run 
in 1878. 

Qu. : whether the knowledge acquired by S. as 
the mtgor.’s solr. was constructive notice to resps. 
of the existence of the second mtge., so as to make 
them trustees for the second mtgee.—THORNE v. 
HEarD & Marsa, [1895] A. 0. 495; 64 L. J. Ch. 
652; 73 L. T. 291; 44 W. R. 155; 11 T. L. R. 
ee a Reta. Fe Allsop, Whittaker v. Bam 

L —. e op, ° » 
"ord, [1914] (Cone o “as to (2) Refd. How v. Winterton, 

[1896] 2 Ch. 626; Re M McCallum v. McCallum, 

[1901] 1 Ch. 143; Hambro v. Burnand, [1903] 2 K. B. 

399; Re Fountaino, Fountaine v. Amherst (1008), 78 

L. J. Ch. 648 ; Lloyd v. Grace, Smith (1912), 81 L. J. K. B. 

1140. Aa to (3) eid. Mare v. Browne, Fee . ae 

° Mm v. » Le 

1835 Meiben o: Great Vingall Consolidated, [1964] 2K. B. 

712. 


634. .—A mtgee., who was also a 


W. by his marriage. The deed 
further directed that ya ae ar 
Ordinance, 1842, ss. 22, 28, 29, 30, 

31, should be deemed to be incor- 
porated in the deed. There were 
several children of the marriage. In 
1885 W. being desiro ullding 

















431.—CAN. 


us of b 
upon the land, consulted a solr. as to 
whether he could raise money upon 
it by way of mtge. Ho was informed 
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solr., deposited the mtge. deeds with his bankers 
to secure an overdraft on his current account. No 
notice of such deposit was given to the mtgor. 
Subsequently the mtgor. & mtgee. joined in a 
further mtge. of the property to S. The mtgee. 
acted throughout the transactions as solr. for all 
parties, but he did not disclose the existence of 

e bankers’ mtge. either to the mtgor. or to S. :— 
Held: 8. was affected with constructive notice of 
the bank’s mtge., &, therefore, the bank was en- 
titled to priority over 8., but the mtgor. had not 
through his solr. notice of the bank’s mtge. 

It is well settled that a purchaser, in which term 
I must be understood to include a mtgee. or a 
transferee of a mtge. of land will be deemed to 
have notice of all facta, which he would have 
learned upon a proper investigation of the title, 
under a contract containing no restriction of his 
righta in that respect (Joyvon, J.). 

A person who ought, according to the rule of 
cts. of equity, either personally or by his agent 
to have known a fact is treated in equity as if he 
actually knew it, & he cannot escape the conse- 
queue of this constructive notice’ by employing 
the dishonest solr. of the other party with whom 
he is dealing, if the true facts would have come, or 
ought to have come, to the knowledge of an inde- 
pendent solr. in case such a solr. had been em- 
toxed (Joven, J.).—BERWIcK & Co. v. PRIOR, 
an 5] 1 Oh. 682; 74 L. J. Ch. 249; 92 L. T. 
Annotation :—Refd. Walker v. Linom, [1907] 2 Ch. 104. 


685. ———- ——— Solicitor party to fraud.}— 
KENNEDY v. GREEN, No. 628, ante. 
686, ee ee ee ——.] —In June, 1827, H. 
borrowed of F. £550, &, as security, by deed of 
appointment mortgaged a freehold estate to him 
in fee. The title deeds & mtge. deed were placed 
in the hands of K., the mtgee.’s solr., who, in that 
character, retained possession of the deeds, & 
received the interest on the mtge. debt down to 
1840. In 1838, Mr. E., Mrs. E., & J. were the 
acting exors. & exirix. of one C., deceased, & 
employed R. as solr. tu their testator’s estate, & 
allowed him to receive & retain in his hands £500, 
part of that estate. In July, 1838, Mr. E. died, & 
in July, 1839, Mrs. E. also died, leaving J. the 
sole surviving exor. of C. In 1840, J., through 
the medium of D., another solr., pressed R. for 
security for the £500 in his hands. ., thereupon, 
represented to H. that the original mtgee. required 
repayment of his mtge. debt, & having procured 
H. to execute to J. a deed, which he, R., repre- 
. sented ta him, H., to be a transfer of the original 
mtge. debt & security, but which, in fact, was a 
new mtge., delivered the same, together with the 
title deeds, except the original mtge. deed, to J. 
R. subsequently became insolvent, & absconded. 
D., the solr. employed by J. to obtain from R. 
security for the £500 rolls be with him that he 
should prepare the mtge. deed on behalf of J., 
precisely the same as if he, D., were not acting in 
the matter for that gentleman, but that he D. 
should have the draft of the mtge. security sub- 
mitted to him, & should be allowed to inspect the 
title deeds. On a bill filed by the original mtgee. 
to foreclose, & to have the title deeds delivered 
up to him:—Held: the usual decree for fore- 


erat He pould sell the land to his wife, 


Annotations :—Refd. Roll 


land with the money so obtained it 
own risk. © 


EHourry. 


closure would be made, giving J. the first right to 
redeem, but, a case of constructive notice not 
being established against J., he would not be 
ordered to deliver up the title deeds.— KENDALL v. 
HULLS (1847), 9 L. T. O. 8S. 410; 11 Jur. 864. 

87, —-— ——— —-——.|—A solr, took a mitge. of 
an equity of redemption & sub-mortgaged it. 
Soon afterwards he & the first mtgee. & the mtgor. 
joined in a new mize. of part of the property, he 
acting as the solr. for all the parties to the trans- 
action, & suppressing all mention of the sub- 
mtge. :—Held: the new mtgee. was affected by 
the solr.’s knowledge of the sub-mtge., his fraud 
not excluding the effect of such notice, & took 
subject to it, except to the extent of the money 
paid by him in satisfaction of the first mtge. 

Semble: even if the second mtgee. had not been 
the solr. of the new mtgee., the omission on the 
part of the new mtgee. to require production of 
the second mtge. deed was such negligence as to 
postpone him.—ATTERBURY v. WALLIS (1858), 
8 De G. M. & G. 454; 25 L. J, Oh. 7023 27 
L. T. O. 8S. 801; 2 Jur. N.S.1177; 4 W. R. 784 ; 
44 BR. R. 465, L. JJ. 
and vw. Hart (1871), 6 Ch. A 


rs) Dp. 
678; Waldy v. Gray (1875), L. R. 20 Eg. 338; Berwick 
v. Price, [1 2 


905] 1 Ch. 632, 
638. ——.|—In the year 1828, F., 
in consideration of £1,998, granted an annuity of 
£1389 17s. a year for the first five years, with a 
reversionary annuity of £199 16s. a year for 99 
years, if five persons or any of them should so 
long live; & his brother T., for a merely nominal 
consideration, charged the annuity on a moiety 
of certain real estates of which he was owner, & 
covenanted that he was seised free from incum- 
brances. No memorial of the deed was inrolled 
under 53 Geo. 3, c. 141. The estates produced 
about £400 a year, & T.’s moiety was already mort- 
gaged to secure £1,000, with interest at £5 per 
cent., so that the annual value of the moiety over 
& above the interest was about £150 per annum. 
W., one of the mtgees., acted as the solr. of all 
apg in the preparation of the annuity deed :— 
eld: (1) T., although he had not actually joined 
in the grant of the annuity itself, was a grantor 
within the equitable construction of 63 Geo. 3, 
c. 141, s. 10, which dispensed in certain cases with 
inrolment of a memorial; (2) although for the 
purposes of that clause, the annuity granted must 
be taken to be of the larger amount, yet W. must 
be regarded as having wilfully suppressed the 
Fie incumbrance, & the grantee could not, 
herefore, be affected with constructive notice 
thereof through W., &, consequently, the annual 
value of the lands, excluding interest on jincum- 
brances of which the grantee had notice, was 
greater than the annuity, & the clause dispensing 
with inrolment of a memorial applied. —THOMPSON 
v. OARTWRIGHT (1863), 2 De G. J. & Sm. 10; 3 
New Rep. 144; 33 L. J. Ch. 234; 9 Jur. N.S. 
1215; 12 W. R. 116; 46 H. R. 2773; sub nom. 
Re OARTWRIGHT, CARTWRIGHT v. THOMPSON, 9 
L. T. 481, L. JJ. 
Annotations :-—Ae_to (2) Refd. Waldy v. Gray (1875), 44 
L. J. Ch. 394; Cave v. Cave (1880), 15 Ch. D. 639. 
-]|—OAVE UV. 











CAVE, No, 


640. ——— ———.| —- Bours v. STENNING 
(1892), 8 T. L. R. 600. 


of £800 was prepared & executed. The 
arties in 


that she would than be able to effect would be at his The solr. solr. acted for all the parties the 
& mtge. A ha it, a he dloneael then acting upon his instructi transaction. W. deposed by affidavit 
sagine hy Sitter acne Crtiaes RUPE & Sareraoe, Of ela BN he ett mee a 
1849, 0. 22, & that if he built upon the the land by the wife te B. for the sum | in the year 1889, Default having 
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641. ——. ——’ Whether knowledge acquired 
in same ghpedrbsbaee Wha freehold property 
was twice mortgaged. The first mtge. was, after 
several transfers, finally transferred to D., who 
at the same time made a further advance on the 
same security. D. had no actual knowledge of 
the second mtge., but the gentleman who acted as 
his solr. on the occasion of the transfer had become 
aware of the existence of the second mtge. when 
acting as solr. for one of the previous transferees 
of the first mtge. :—Held: as the solr. did not 
acquire his knowledge while acting as D.’s solr. 
D. could not be held to have notice of the second 
mtge., & he was, therefore, entitled to tack his 
f er charge to his first mtge.—BULPETT v. 
STURGES (1870), 22 L. T. 789; 18 W. R. 796. 
642. bes cae ces er aero oteair ——.|— Deft., H., was entitled 
to an interest under a will, & the trustees of the 
will,, who were entitled to make advances for her 
benefit, advanced money for the purchase of a 
leasehold house, & a settlement was executed under 
which the money was paid to the trustees of the 
settlement upon trust to invest it in the purchase 
of the house & furniture, & they were to permit 
H. to reside in it until she directed a sale. The 
settlement contained no power to mortgage the 
property. The house required repairs, & one, S., 
a solr., arranged with pltfs., who were clients of 
his, for an advance on the security of the house. 
S. attended to the completion of the assignment 
to the trustees & also attended to the completion 
of the mtge. to pltfis., which was afterwards 
executed, but he did not investigate the title & 
the existence of the trust was not disclosed, 
though he was aware of it:—Held: as S. had 
acquired his knowledge of the settlement as the 
solr. of the mtges., while he was carrying through 
the transaction of the loan on mtge., the mtgees. 
were affected with constructive notice of the trust 
& were not entitled to judgment for foreclosure.— 
MEYER v. CHARTERS (1918), 34 T. L. R. 589. 


aaa —.|—See AGENCY, Vol. I., p. 619, 
o. 2456. 


643. Mortgage by devisee & executor— 
Whether notice of intended misapplication.|— 
(1) A devisee of an estate charged with the pay- 
ment of debts, who is also one of the exors., may 
make a good title to a bond fide purchaser or 
mtgee., & such purchaser or mtgee. is not bound 
to look to the application of the purchase or 
mtge. money. 

(2) Whatever may be the effect of a general 
charge of debts as giving to the exors. an implied 
power of sale, this implied power cannot be exe- 
cuted so as to override anything done by such a 
devisee & exor. as above-mentioned, & to displace 
an estate which he had absolute power to convey 
& had in fact conveyed. 


(3) In the case of a mtge. from such a devisee 
& exor., the circumstances that the solr. of the 
mtgee. was also solr. of the mtgor., was held not 
to fix the mtgee. with constructive notice of an 
intended misapplication of the mtge. money, the 
solr. expressly denying that he knew of or sus- 
pected the intended misapplication. 

(4) In considering the validity of such a mtge., it 
is not material that the mtge. deed does not on 
the face of it state the intention to apply the mtge. 
money in payment of the debts.—CoRsER v. 





been made in the payment of interest 
the land was sold by the registrar of 
= tu ae ped et at ea either 
exors. n y 

District rand Registrar to allow the through his 


land to be brought under 
of Land Transfer Act :—Held: 


was no und for imputing to B., 
direct or constructi 
= knowledge of 


$15 


OaRTWRIGHT (1875), L. R. 7H. 1. 781; 45 L. J. Oh. 
605, H. L. 


Annotations :—As to (1) Consd. Weat of nd & South 
ales District Bank v. Murch (1883), 23 Oh. D. 138. 
Re Henson, Chester v. Henson, [1908] 2 Ch. 358. 


As to (4) Refd. Re Venn & Furso’s Contract, [1894] 2 Ch. 
101; He Henson, Chester v. Henson, stot 13 ce 856. 
Generally, Mentd. Ricketts v. Lewis (1882), 46 L. T. 368 ; 
Re Major, Taylor v. Major, [1914] 1 Ch. 278. 

644. For different beneficiaries Sale by one 
beneficiary of interest under family settlement— 
Whether notice of incumbrances to others.|— 
MANNERS v. BRYAN (1837), 1 Jur. 606. 

645. For all defendants in same matter — 
Whether notice as between defendants.|-—Under 
a deed of assignment & transfer of mtge. dated in 
Dec. 1852, pitt. became the absolute mtgee. of 
four leasehold houses, the equity of redemption 
being vested in D., who was pltf.’s solr. In Apr. 
1856, D. wrote to pltf., asking him to come to 
office & sign leases of the four houses, as he thought 
was a good time to put up the propery for sale. 
Pltf. accordingly called at the office of D., & there 
executed, without examination, four deeds, which 
D. represented, & pltf. believed, to be leases of 
the four houses at a rack rent. In Aug. 1858, D. 
absconded, & was made bkpt. Pltf. then dis- 
covered that the four deeds which he had signed 
were made between himself of the first part, D. 
of the second part, & one J., therein described as 
of 10, Canonbury Place, spinster, of the third part. 
Each of them witnessed that, in consideration of 
£1,000 paid by J. to D. with the consent of pltf., 
as the purchase-money for the premises, pl 4 
demised & D. demised & confirmed one of the four 
houses to J., her exors., ebc., for a term of years, 
being the whole of the original term less one year. 
It turned out that 10, Canonbury Place was D.’s 
private residence, that J. was his nursemaid, & 
that no consideration money was paid to pitt. by 
her, or by any one. In the meantime three deeds, 
purporting to be mtges., had been executed. By 
one of them, executed in Dec. 1856, to which J., 
still described as of 10, Canonbury Place, D. & one 
of defts., N., were parties, reciting two of the said 
indentures of Apr. 1856, two of the houses were in 
consideration of £1,300 paid by deft. N. assigned by 
J. to deft. N. by way of mtge., to secure the repay- 
ment of £1,300 & interest, with a joint & several 
covenant for payment by J. & D. Two similar 
mtges., to which D. was not a party, each reciting 
one of the deeds of Apr. 1856, were effécted by 
way of demise of the remaining two houses by J. 
to two other defts. The mtge. moneys were p 
to D., as agents for J. Afterwards, by a deed of 
Apr. 1858, made between J. & D., reciting that 
J. was a trustee only for D., all the interest of J. 
under the deeds of Apr. 1856, was assigned to D. 
Plté. filed the bill to have the deeds of Apr. 1856, 
set aside as fraudulent & void. Defts. claimed to 
hold the property as securities for the sums 
advanced by them :—Held: (1) the deeds of Apr. 
1856, were wholly void, & must be delivered up 
to be cancelled ; (2) both gehiris being the victims 
of fraud, the occasion of defts.’ being imposed 
upon, namely, when they were advancing money, 
required extraordinary caution, but otherwise as 
to pltf.; (3) the employment by all defts, of the 
game solr., & the way in which they conducted 
the transaction, exposed them to the co uences 
of notice communicated through him; (4) by the 


iroumstances attending the sale eS 
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Sect, 2.—Imputed notice: Sub-sect.2, B. Sect. 3: 
Sub-sects. 1 & 2.] 


recital of the deeds of Apr. 1856, in their mtge. 
deeds defts. had constructive notice that pltf. 
was a mtgee., & that the transaction of Apr. 
1856, was an extraordinary transaction, & were 
put upon inquiry as to whether the pretended 
mtgor. was not a fictitious client; (5),in order 
to sustain the defence of purchaser for value 
without notice, it must be shown that the vendor 
had taken possession, & was in possession as ap- 
parent owner; (6) payment of consideration money 
to an agent was at the peril of the person who 
paid; (7) where the pean named as grantor & 
grantee in a deed had no mind or intention that 
any estate should pass, & were cheated into execu- 
tion of deeds under a fraudulent misrepresentation 
of their contents, no estate passed, the deeds 
were wholly void. 

(8) Where a purchaser is fastened with notice 
of a fact, which should have put him on an inquiry 
which he neglects to make, it is his negligence in 
not pursuing the inquiry which occasions his loss 
(STUART, V.-C.).—OGILVIE v. JEAFFRESON (1860), 
2 Giff. 8538; 29 L. J. Ch. 905; 2 L. T. 778; 6 
Jur. N. S. 970; 8 W. R. 745; 66 E. R. 147. 
Annotations :-—As to (4 " : ; i 

Walters, Darnell Hee BIOL Rn ne, 208. eas 

to (5) Refd. Hunter v. Walters, Curling v. Walters, Darnell 

v. Hunter (1870), L. R. 11 Eq. 292. 

646. For two companies—— Whether notice as 
between prea opeaipe Pegi directors of A. Co. 
were also directors of B. Co., & both cos. employed 
the same solr. A. Co. owed money to their con- 
tractor, which, however, was not payable im- 
mediately. The contractor had bought shares 
in the co. & was pressed by the stockbrokers for 
the money. A. Co. agreed to advance him £7,000, 
& borrowed the money from B. Co. on the security 
ofamtge. The loan was negotiated by one of the 
persons who was a director of both cos., & the 
solr. who acted for both cos. prepared the mtge. 
A. Co. had power under the articles to borrow 
money, but were not authorised to buy up their 
own shares. Both cos. afterwards were wound up : 
—Held: B. Co. were not affected by notice of any 
illegality in the purpose to which the money bor- 
rowed was to be applied, & they were conse- 
quently entitled to prove against the estate of 
A. Co. under the winding up.—Re MARSEILLES 
EXTENSION Ry. Co., Ex p. Crkpit Fonciern & 
MOBILIER OF ENGLAND (1871), 7 Ch. App. 161; 
SM 7 J. Ch. 345; 25 L. T. 858; 20 W. R. 254, 


Annotations :—Consd. Re Hampshire Land Co., [1896] 2 Ch. 
743. Refd. Hardy v. Metropolitan Land & ance 
Co. (1872), 26 Ju. T. 407; Panama & South Pacific Tole- 

aph Co. v. India Rubber, Gutta Percha & Telegraph 
orks Co. (1875), 10 Ch. App. 520, n.; Kenny’s Patent 
Button-Holeing Co. v. Somervell & Lutwycho (1878), 38 
L. T. 878; Re Payne, Young v. Payne, [1904] 2 Ch. 608. 


647. For husband & A ae Bank, LTD. 
v. BarRRY (1874), L. R. 7 H. L. 1385, H. L. 
Annotations :—Refd. Lee v. Clutton (1876), 46 L. J. Ch. 48 ; 
Bradley v. Riches (1878), 38 L. T. 810 ; Northern Counties 
of England Fire Insoe. v. Whipp (1884), 26 Ch. D. 482; 
Garnham v. Sa en (1885), 53 UL. T. 940; Manners v. 
Mew (1885), 29 Ch. D. 725; Oliver v. Hinton, [1899] 
2 Ch. 264. td. Kettlewell v. Watson (1884), 26 Ch. D. 
501; Re Mackay, Mackay v. Gould, [1906] 1 Ch. 25. 
For grantor & grantee of warrant of attorney.]— 
See BANKRUPTCY, Vol. V., p. 779, No. 6689. 
Notice of assignment of chose in action— 
Solicitor to trustees acting for all parties.|—See 
CHOSES IN ACTION, Vol. VIII., p. 464, No. 346. 


PART VII. SECT. 8, SUB-SECT. 1. 


,t. Application of doctrine — Whether 
disti between notice of an equity 





& an equitable 


estate. }—There is no 
distinction between constructive notice 
of an cquity & constructive notice of 


EQurIry. 


Secr. 3.—CONSTRUCTIVE NOTICE. 
SUB-sSEcT. 1.—IN GENERAL. 

See Conveyancing Act, 1882 (c. 39), 8. 3. 

648. Nature of doctrine—Presumption of notice.] 
—(1) Title deeds were deposited as a security for 
money; deft., a creditor of the mtgor., fearing 
his immediate insolvency, took a conveyance of 
the same premises, without notice of the incum- 
brance :—Held : the conveyance was good. | 

(2) It is now fully settled, that a deposit of 
title deeds as a security for a debt, does amount 
to an equitable mtge. If pltf. can prove actual 
or constructive notice of the deposit in deft., it 
raises a trust in him to the amount of that equit- 
able mtge. (EyRB, C.B.). 

(3) Constructive notice I take to be in its nature 
no more than evidence of notice, the presumptions 
of which are so violent that the ct. will not allow 
even of its being controverted. Thus, if a mtgee. 
has a deed put into his hands which recites 
another deed which shows a title in some other 
person, the ct. will presume him to have notice, 
& will not permit any evidence to disprove it 
(EYRE, C.B.).—PLUMB v. Fiuirr (1791), 2 Anst. 
432; 145 HE. R. 926. 

Annotations :—As to (%) Folld. Espin v. Pemberton (1859), 
3 De G. & J. 547. d. Whitbread v. Jordan (1835), 1 
7. C. Ex. 303; Jones v. Smith (1841), 1 Hare, 43 ; 
West v. Reid (1843), 2 Hare, 249. d. Kvans 
wv. Bicknell (1801), 6 Ves. 174; Meux v. Bell (1841), 1 


Hare, 73; ewitt v. Loosemore (1851), 9 Hare, 449; 
Taylor v. Russell, [1891] 1 Ch. 8. 


649. J—() The circumstances of a 
mtgor. being a solr., & preparing the mtge. deed, 
& of the mtgee. employing no other solr., are not 
sufficient to constitute the former the solr. of the 
latter, so as to affect him with notice of an incum- 
brance known to the solr. 

(2) Notice to a solr. is actual notice to his client. 

(3) Where a bond fide inquiry is made for title 
deeds on a mtge. or purchase, & a reasonable 
excuse is made for their not being forthcoming, 
their absence does not affect the purchaser or 
mtgee. with constructive notice of an incumbrance 
created by the deposit of them. 

(4) Constructive notice, properly so called, is 
the knowledge which the cts. impute to a person 
upon a presumption so strong of the existence of 
the knowledge, that it cannot be allowed to be 
rebutted, either from his knowing something 
which ought to have put him upon further inquiry, 
or from his wilfully abstaining from inquiry, to 
avoid notice. I should therefore prefer calling 
the knowledge which a person has, either by 
himself or through his agent, actual knowledge ; 
or if it is necessary to make a distinction between 
the knowledge which a person possesses himself, 
& that which is known to his agent, the latter 
might be called imputed knowledge (LORD 
CHELMSFORD, C.).—ESPIN v. PEMBERTON (1859), 
3DeG. & J. 547; 28 L. J. Ch. 311; 32 L. T. 0.8. 
345; 5 Jur. N.S. 157; 7 W. R. 221; 44 E.R. 
1380, L. C.- 


Annotations :—As to {u) Refd. Eastham v. Wilkinson (1859), 
(i de, 7 S. 234. As to (2) Refd. Austin v. Tawney 
9 


W. R. 463: Bradlcy v. Riches (1878), 9 Ch. D. 
89. 4a to (3) Refd. Brown v. Stedman (1896), 44 W. R. 
458. Ae to (4) Consd. Cave v. Cave (1880), 15 Ch. 


D. 689. 
Refd. Manners v. Mew ( ey 29 Ch. D. 725; Davis v. 
Hutchings (1907), 96 L. T. 293. 


650. Application of doctrine— Principal & 
agent.]|—The agent of deft. having full notice of 
the first articles made on her husband’s first 
marriage, this is notice likewise to her, & is also a 
sufficient equity in pltf. to postpone the second 

















an oquitable estate.—DOUGLASE UW. 
NATIONAL BANK OF A 
(1891), 12 N. 8. W. Eq. 2.—AUS. 
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articles & settlement, notwithstanding these only 
have been registered.—_LH N&vE v. L& NEVE 
(1747), 8 Atk. 646; Amb. 436; 1 Ves. Sen. 64; 


26 BE. R. 1172. 
Aas eee ned. Solland pera Gert Ss 6 Ch. ete 
v arry 
Kettlewell v. atocn 1882), 21 Heda Re 
Weir, Hollingworth v (1888), 58 L.T. 792. Consd. 
English & Scottish ‘Mercant @ Investment Co. v. Brunton, 


1802) 2 bart ae Monolithic Building Co 


Co., ‘ 
(181 7) 3 Mer 15) f Gh Doe d. Robinson ». ae (1821), 
B. & Ald. 142; “Tunstall ». i ier Gosling’s Case 
(1830) 8 Sim. 286; Skeeles v. are A aga 3 Sim. 153; 
ryden fe Hpost (1838), 3 ny Xx v. Pom- 
Pence 7 WwW. 213 2, Norwood od (1863), 
11 W. eve Be bia vee fereice (1871), 2 
Vane v. Vane ‘(187 ), 8 . App. 388 a a 
Edwards oe 45 L. J. ans 91 1; v. Riches 
8), 9 Ch. D. 189; Northorn Counties: aa ngland Fire 
nsce. v. Whipp (1884), 26 Ch. D. 482; Manners v. Mew 
29 . D. 725; Black v. Williams (1894), 64 
Ch. 137; 
2 ker v. eae [1907] 2 


L. J. : New a ie Tyre & Cycle Co. v. ppl Isbury, 
yso8) Ch. 484 Ch. 104. 
entd. Willis ». incon (1839), 10 Sim. 127 ; 

Heyes Bereta 6 Jur. 847; Benham v. Keane (1861), 


sRawards v. 


Brown v 


aaa 8; Plant v. Pearman (1872 ),41L.3.Q.B 
169; ge v. Tofield (1880), 14 Ch. 568 ; en v. 
Arden age ), 29 Ch. D. 


702; Battis mes ; Hobson, [1896] 
; Crowley v. Bergtheil, [1899] A. C. 374 

es —_——- -|—Testatrix, who died in 1871, 
by her will devised real estate in Middlesex to 
trustees upon trust for sale. The will was not 
registered in Middlesex. The heir-at-law of testa- 
trix having learned that the will had not been 
registered, mortgaged the property to different 
mtgees., & registered the mtges. The mtge. 
deeds were prepared & registered by the heir-at- 
law himself. The surviving trustee received the 
rents of the property down to 1878, when he 
died; & in 1879, a receiver was appointed in an 
action to administer the estate of tertatrix. The 
property was sold in 1882 under an order of the 
ct., & notice of the mtges. was then given by the 
mtgees. to the purchasers, & the purchase moneys 
were paid into ct., subject to the claims of the 
mtgees. The heir-at-law died in 1885. An 
application was made to transfer the purchase 
moneys to the account of the devisees under the 
will. The mtgees. resisted the application on the 
ground that Middlesex Registry Act, 1708 (c. 20), 
gave them a title, because the will had not been 
registered. Neither of the securities was for 
moneys advanced, but both for old debts, & the 
heir-at-law acted in the mtge. transactions as 
agent of both the mtgecs.:—Held: if persons 
claiming under the Act had notice of the will, 
they could not set up the title of the heir-at-law ; 
in the present case the mtgees. were affected by 
the notice which their agent the heir-at-law 
possessed ; & consequently their claims failed.— 
ae oe HOLLINGWORTH v. WILLING (1888), 58 

Notice to agent imputed to principal.]—Scee 
AGENCY, Vol. J., p. 610. 

—— Knowledge of vol IX. > 6d to com- 
pany.|—See Companisgs, Vol. IX., 

652. To determine priorities — Between 
equities otherwise equal.|—Constructive notice is 
resorted to, from the necessity of finding a ground 
of preference between equities otherwise equal, 
but cannot be applied in support of a charge of 
direct personal fraud.—WILDE v. GIBSON (1848), 
1H. L. Cas. 605; 12 Jur. 527; OE. R. 897, H. L. ; 


PART VII. SECT. 8, SUB-SECT. 2. the doctri 
658 i. Doctrine not to be extended.}— 

The doctrine of constructive notice 

is not applicable to bills and notes 

transfe ned for vane a tib0T), 8 De es C 

VESTMENT !) 0.! ELLIS — 

8. O. R. 625.—OCAN, 


653 ii. ——.]}—The ct. will not apply 
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the doctrine of constructive notice 
sear Aa Dery seoking the 
in the transaction with con- 
structive notice of which oo rece 
urchaser. —— 
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reveg. S. C. sub nom. GIBSON v. D’ Este (1848), 2 
Y. & O. Ch. a — 


A notations : —Refd. poy, * poke (1852), 10 a 260 ; 
ynell v. s63),18 Ny G. M. & G. 660; Blisset 
Daulel a TShedwiok v. , Chadwick E (1854) 
4 - 108; Barend . Hunter ( 4), 
Mobeea 8 aa 1857), 29 L. T. O. g 130 6” : Benkas 
. * Keane (186 , 261; Udell ». Atherton (1861), 
&N. the - Boas v. " Holshaim hee one H. & ©. 642; 
hee. Clowser gr YY a Cc. 376; Joliffe v. Baker 


nes 
pt BEe); 11 Q. B. 55; Debenham v. Sawbridge, [1901] 
Ch. 98; Seddon v. North Eastern Salt Co. as LE 1 Ch. 
326; Carlish v. Salt, (1906] 1 wo ta et Armstrong 1, 
Jackson, {1917] 2 K. B. 822. , Slad v. Staplee 
ese) 2 De G. & Sm. 572; eeorsiy v8 alcen a (1849), 
raga aa Ae v. Berrington (1851), 3 
486; sue K. & J. Bis ‘Trail . 
Bring (1864), 4DeG. 318; Brownlie v. Campbell 
Vena 5 Pree Cas. 925: Re Goodman's Trusts (1881), 
: ee unas Nitrate Co. v. Lagunas Syndicate, 
1809] 3 Ch. 392 


Assignment of choses in action.]—See CHOSES IN 
AcTION, Vol. VIII., p. 466, Nos. 371-377. 


Jewell 


SuUB-SEcCT. 2.—Io WHAT TRANSACTIONS 
APPLICABLE. 


See Conveyancing Act, 1882 (c. 39), s. 3. 

653. Doctrine not to be extended.}] —(1) The 
land tax upon certain real estates was redeemed 
by trustees for an infant tenant in tail, who were 
not his guardians, out of his personal estate. After 
the death of the infant, by a decree of the ct. 
against the then tenant for life & all successive 
remaindermen, annuities were charged upon the 
real estate in favour of the personalty. In pur- 
suance of this decree, indentures were executed 
by the tenant for life & one remainderman, but 
no recovery was ever suffered. A subsequent 
tenant in tail barred the estate tail, & in 1835 sold 
the property to a purchaser for value. The 
annuities were regularly paid, & after 1835 were 
continued by the vendor himself up to his death 
in 1848. No express notice of the annuities was 
given to the purchaser, but the abstract disclosed 
that the land tax was redeemed by trustees acting 
as guardians of an infant who died under 21 :— 
Held: this was not sufficient constructive notice 
to a purchaser to put him on his inquiry, &, under 
the circumstances, the annuity was not a subsist- 
ing charge upon the land. 

(2) It is highly inexpedient to extend the 
doctrine of constructive notice so as to attempt 
to make it a appry to cases to which it has not 
hitherto been held applicable. 

(3) Where a person has actual notice there can 
be no danger of doing injustice, because he is 
held to be bound by all the consequences of that 
which he knows to exist; but when he has not 
actual notice, he ought not to be treated as if he 

notice, unless the circumstances are such as 
to enable the ct. to say that, not only he might 
havegacquired, but also that he ought to have 
acquired the notice with which it is sought to 
affect him, & which he would have acquired, but 
for his own gross negligence, in the conduct of the 
business in question. 

(4) The question by which it is sought to affect 
a purchaser with constructive notice, is not whether 
he had the means of obtaining & might by prudent 
caution have obtained knowledge, but whether 


re eer ow ey 





et ~ 


a. suing of land — Tenants in 
benefit po — When at the time of a 
has been guilty of bie pare nants are in possession, 


the has constructiv 
notice of the title | by which the tenants 
hold.—HAMILTON wv. LYSTER (1845), 


(1875), 
77. Kq. R. 560.—IR 
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Sect. 8.—Conetructive notice: Sub-sects. 2 & 3.) 


not obtaining it was an act of gross or culpable 
negligence.—WaARE v. EGmont (LORD) (1854), 
4DeG. M. & G. 400; 3 Hq. Rep.1; 241L. J. Ch. 
861; 24 L. T. O. 8S. 195; 1 Jur. N. 8. 97; 3 
W. R. 483 43 EB. R. 586, L. C. 


Annotations :—-As to (2) Aprrvd. , Montefiore v. Browne 
1858), 7 H. L. Cas. 241. akecbry ce ve. EKykyn 
1871), 34 L. T. 461. Refd@. Cavander v. Bulteel (1873), 

Oh. App. 80, n.; Banco de Lima v. Anglo-Peruvian 
8 Ch. D. 160; Bailey 


1 . Hawtre ‘ é 
As to (8) Apia. awson ¥. pecs (1857), 2DeG.&J. 41; 
Jo v. Williams ( 51) 47. ppt Monte- 

8), Cas. 241. pld. English 
Investment Trust v. Brunton, 
eux v. Hawtrey, {1903} 2 K. B. 
on’s Contract (1905), 54 W. R. 
1871), 24 L. T. 461; 


6 oO 
34. b v. 

Re Hall (ssn) 1 ring D. 14 ape ¢ fle Gold Mining 

Co. (189 L. T. 16; Bailey v. Barnes, {1894} 1 Ch. 

; te & Smith’s Contract, [1896] 1 Ch. 637. Ae 

to (4) . Re New Chile Gold Mining Co. (1892), 68 

L. 'T. 15. Refd. Atterbury v. Wallis (1856), 8 De G. M. 

& G. 454; Macbryde v. Hykyn (1871), 24 L. T. 461; 

Bailey v. Barnes, [1894] 1 Ch. 25. 

654, ——~.}-—-G., the tenant for life of the R. 
estate, in Mar. 1814, granted six redeemable 
annuities charged on his life estate. By a deed 
of even date he appointed a receiver of the rents 
of the R. estate, & directed that the six annuities 
should be paid pari passu. By another deed of 
even date he conveyed his life estate to a trustee, 
npon trust, if default should be made in payment 
of the six annuities, to sell the estate & pay the 
annuities. In Aug. 1814, G. granted three 
annuities, & by deed of even date he directed the 
receivers & the trustee to pay the whole nine 
annuities out of the rents pari passu. Notice was 
given to the receivers & trustee, & the latter 
entered into possession & paid the annuities, & 
also the interest on a m Be. charged on the 
estates, & which had been assigned by G. after the 
gtant of the three annuities, but only for a very 
short time, after which the rents were only suffi- 
cient for payment of the six annuities. In 1846, 
G., the tenant in tail of the R. estate, purchased 
the six annuities, & having become entitled to the 
above-mentioned mtge. he obtained possession of 
the estate. In 1855, forty years after the last 
peymene in respect of the three annuities, the 
hree annuitants filed their bill for an account. 
During the pendency of another suit, relating to 
the incumbrances on the R. estate, the interest 
of some of these annuitants was purchased by the 
solr. of one of the other pestis to that suit, who 
covenanted to indemnify his vendors against past 
& future acts, & he joined as a pitf. in this suit :-— 
Held: (1) an express trust under Real Property 
Limitation Act, 1883 (c. 27), 8. 25, was created in 

the receivers & trustee, & that sect. applied to 
the case of one cestui que trust excluding another, & 
therefore pltfs. were not barred by the statute ; 
(2) by reason of the express trust pitf.’s claim was 
not a stale demand; (3) although pltfs. had by 
their bill offered to redeem prior incumbrances, 
the ct. would not hold them to that offer, the same 
being inequitable ; (4) the purchaser of the mtge. 
had constructive notice of the trust for the 
annuitanta by receiving interest on the mtge. from 
the trustee ; (5) the purchase by the solr. was free 
from champerty, & even if it had been a purchase 
from his own client no objection on that ground 
could be maintained by a third party; (6) the 
direction of the accounts wae correct. 

av ) The a ecped of a charge upon the estate 

, thro her agent & solr., attended the audits 
of the of the estate; he was aware that a 

receiver & trustee received those rents, & he 


ow 


Equity. 


received, on behalf of the purchaser herself, the 
interest u the charge purchased by her :— 
Held: without extending the doctrine of con- 
structive notice, which he [the judge] disclaimed 
all intention of doing, she was bound to inquire 
into the rights of the poe receiving the rents, 
& on whose account they were received, & she 
had, therefore, constructive notice of the instru- 
ments under which the rents were paid to the 
receiver, & of the rights of parties under it.— 
KNIGHT v. Bowyer (1858), 2 De G. & J. 421; 27 
L. J. Oh. 620; 31 L. T. O. S. 287; 4 Jur. N.S. 
569; 6 W. R. 565; 44 E. R. 1053, L. JJ. 


tations :—As to (1) Consd. Re Jordison, Raine v. Jor- 
arte {1922} 1'Ob q} East Stonehouse U. C. v 


e 0. Retfd. ® 

Willoughby, 11903] 2 K. B. 318. 4s fo (3) Refd, Radcliffe 
MOURD DY, 11060), eB. & B. 806." da to’ (4) gun 
fe & Walker’ (1860), 29 L. J. 0. 5 


Dickinson v. Burrell, Stourton », 1866), 
E . Hunt +. Luck, [1902] 1 
Bagnall ». Carlton (1877), 


655. ———.] — The doctrine of constructive 
notice ought not to be extended but confined 
within certain boundaries.—WYLLIE v. POLLEN 
(1863), 3 De G. J. & Sm. 596; 2 New Rep. 500; 
82 L. J. Ch. 782; 9 L. T. 713; 11 W. R. 1081; 
46 EB. R. 767, L. © 
Annotation :-—Refd, Blackburn, Low v. Vigorsa (1887), 57 

L. J. Q. B. 114. 

656. Limited to persons with knowledge of 
facts.|—After the termination of an action in rem 
against the owners of a ship for wages & disburse- 
ments in which pltf. was partially successful, & 
after the release of the ship from arrest & its 
transfer to a limited co., the solrs. of the original 
deft. owners applied ex p. & obtained, under 
Solicitors Act, 1860 (c. 127), s. 28, a charging order 
upon the ship for their costs in the action. For 
the enforcement of this charge they also obtained, 
on notice to the mtgees. to whom the vessel had 
been mortgaged by the limited co., a further order 
for the appointment of a receiver of freight, &, 
conditionally, for the sale of the vessel. Both 
orders were subsequently set aside, & the solrs., 
admitting that the ch order must be post- 
poned to the mtge., appealed as against the limited 
co. :—Held: (1) the charging order was wrong in 
form & bad in substance, &, together with the 
consequential order, must be set aside, for, at the 
most, the property, if any, preserved by the exer- 
tions of the solrs. was ted to the interest of 
those who instructed them to oppose the claims 
of the master in respect of his lien on the barque, 
& the vessel had not only ceased to be under the 
control of the ct., but had changed hands, & become 
subject to a mtge., before the charging order was 
applied for; (2) the co., to whom the vessel was 
transferred, could not be fixed with constructive 
notice of the possible liability of the vendors for 
the unpaid costs of their solrs., even though the 
actual vendor & the promoter of the co. were one 


& the same person. 
(8) The ct., when are admity., should 
follow the practice of the Ch. Div. in re 


notice to the parties affected, &, unless the circum- 
stances are very exceptional, should not exercise 


on an é2 p. application, ite discretionary power o 
eT) rolng orders under Solicitors Act, 1860 
Cc. ; 


( 

(4) The cts. have of late years been unwilling 
to apply the principle of constructive notice so as 
to fix cos. ae ade i with knowledge of facts of 
which they no knowledge whatever (FARWELL 
L.J.)-—Tua Brana Woon, [1007] P. 1s 76 
L. iP. 1; 06 L. T. 140 ; 28 T. L. R. 61 
Sol. Jo. 51; 10 Asp. M. L. 0. 325, O. A. 
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657. Husband & wife—Wife under dominion of 
husband——Noticoe of husbands’ aots.|—(1) Where a 
husband, in right of his wife, who is one of the 
representatives of an intestate’s estate, assigns his 
share in the estate for value, & becomes insolvent, 
notice to the wife, if proved, is not notice to both 
the representatives. 

(2) A wife, being under the dominion of her 
husband, has constructive notice of his acts. 

(8) The principle applicable to a trustee who is 
also a cestui que trust & assignor of a fund, applies 
also to a feme covert, on the question of notice.— 
FORWARD v. EDGINTON (1860), 1 L. T. 305; 8 
W. R. 206. 

658. Transaction under Settled Land Acts— 
Not within scope of doctrine—Bon4 fide dealings 
with tenant for life.]|—The doctrine of constructive 
notice ought not to be applied so as to invalidate 
the titles of persons dealing bond fide with tenants 
for life when exercising their powers under the 
Settled Land Acts.—MOGRIDGE v. CLAPP, [1892] 
3 Ch. 382; 61 L. J. Ch. 584; 67 L. T. 100; 40 
W. R. 668; 8 T. L. R. 631; 36 Sol. Jo. 554, 
C. A. 

A 


nnotations :—Refd. Chandler v. Bradley, [1897] 1 Ch. 315- 
Mentd. Re Fisher 


& Grasebrook’s Contract, [1898] 2 Ch. 
660; He Handman & Wilcox Contract, [1902] 1 Oh. 599; 
Re Daniels, Weeks v. Daniels (1912), 106 L. T. 792. 


659. Commercial transactions — Doctrine not 
applicable—Bill of lading & charterparty.] — 
A charterparty contained a proviso that the 
captain & crew, although appointed & paid by the 
owners, should be the servants of the charterers, 
& that in signing bills of lading the captain should 
only do so as the agent of the charterers, & that 
the charterers would indemnify the owners against 
all liabilities arising from the captain signing the 
bills of lading. The captain signed bills of lading 
in the ordinary form for goods to be delivered to 
the holders of the bills of lading, they paying 
freight & other conditions as per charterparty. 
The goods were misdelivered, & an action was 
brought by the holders of the bills of lading against 
the shipowners for the loss :—Held: the reference 
to the charterparty in the bills of lading did not 
give the holders constructive notice of the contents 
of the charterparty, the equitable doctrine of 
constructive notice of contents of documents not 
being applicable to mercantile transactions.— 
MANCHESTER TRUST v. FURNESS, [1895] 2 Q. B. 
539; 73 L.T.110; 44 W.R.178; 8 Asp. M. L. ©. 
57; 1 Com. Oas. 39; 14 R. 73893 sub nom. MAn- 
CHESTER TrRusT, Lip. v. TURNER, WirHy & Oo,, 
ont 64 L. J. Q. B. 766 ; 11 T. La R. 580, 
olid. The Draupner, [1909] P. 219. Apld. 

Swiss Bankverein, Mee of London & 
ths Bank v. Swiss Bankverein (1918), 108 L. T. 143. 

Kast Yorkshire 8.3. Co. v. Hanvock (1900), 5 Com. 
Cas. 266; Molyneux v. Hawtrey, (1908) 2 K. B. 487, 
The Northumbria (1906), 95 L. T. 618 ; Hogarth Shipping 
h, Greene, Jourdain, 17) K. B. 534. 
richsen v. Farquharso 8] 1 Q. B. 150; 


2 m, (18 al 
Nutfield Co. 14 L. R. 
or v. Dewar 


(1898), . Le Re 1783 
Ro Webb (1909), 101 L. T. 
371; Associa 0 ment ufacturers (1900), 

Ltd. v. Ashton, [1915] 2 K. B. 1. 

660. page enraiEraas 
purchase of a parcel of wood goods, to be shipped 
at a foreign port & delivered c.i.f. in England, the 
buyer stipulated for “‘ tonnage to be engaged on 
the conditions of the charterparty attached.” 
The form of charterparty so attached contained an 
exception exonera the shipowner from lability 
for the negligence of his servants. ‘The c r- 
party made between the seller of the goods & the 
shipowner contained this exception, but the master 
of the vessel on which the goods were shipped, on 





——.]—In a contract for the 
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the invitation of the ship’s local agent, & under 
the impression that the negligence clause was in- 
corporated by the words “all other conditions as 
per charterparty,’’ signed a bill of lading which 
did not repeat the provision in favour of the 
sa 
wing to negligent navigation there was a 
artial loss of the goods, & in an action of damage 
or short delivery peda by the buyer of the 
goods, as holder of the bill of lading, against the 
shipowner :—Held: deft. shipowner was liable, 
for though it was the duty of the master, before 
signing the bill of lading, to have taken care that 
it contained the negligence clause, his omission to 
do so, & consequent want of authority, did not 
prevent pltf. from relying upon the document, 
as deft. shipowner, upon whom the onus of proof 
lay, had failed to show that pltf., as holder of the 
bill of lading, had notice or knowledge of the 
contents of the charterparty, for the effect of pltf., 
as buyer, sending to the seller of the goods the 
form of charterparty attached to the contract 
went no further than to advise the seller that the 
charterparty to be made by him as shipper of the 
goods with the shipowner must not contain terms 
less favourable to plitf., as receiver of the goods 
under the bill of lading, than those in the form 
attached to the contract.—THE DRAUPNER, [1909] 
P. 219; 78 L. J. P. 90; 25 T. L. R. 488, O. A. 3 
revad. on other grounds sub nom. DRAUPNER 
(OWNERS) v. DRAUPNER (CARGO Ownsns), [1910] 
A. O. 450, H. L. 
See, further, SHIPPING. 


661. Bearer bonds.|—(1) Pltf. banks 
lent money on bearer bonds toa of bill brokers. 
They called in these loans, & in accordance with the 
general practice in such cases, the bill brokers on 
the morning that the loans were repayable went 
to pltfs., gave each of them a cheque for the 
amount of the call, & received in exchange the 
bonds that had been deposited as security. The 
cheques having been dishonoured, pltfs. sued 
defts., who had received in the course of the same 
day the bonds in question from the bill brokers, 
pltfs. alleging that by a practice or usage the bonds 
were impressed with a trust in their favour until 
the cheques were honoured :—Held: the bonds 
being negotiable & passing by delivery were not 
impressed with a trust in favour of plitifs. 

(2) The equitable doctrine of constructive notice 
has no application to commercial transactions. 
(FARWELL, L.J.). 

(3) To trust a man with goods by delivering 
them on credit is not to create a trust affecting the 
goods so delivered: (FARWELL, L.J.).—LLOYDS 
BANK, Lrp. v. Swiss BANKVERBIN, UNION OF 
LONDON & SMITH’s BANK, Lip. v. SWiss BANK- 
VEREIN (1913), 108 L. T. 148; 29 T. L. R. 219; 
57 Sol. Jo. 2433; 18 Com. Cas. 79, O. A. 

Purchase from assignees of fraudulent debtor— 
Negligence by assignees in conducting sale.|— 
See BANERUPTOY, Vol. V., p. 971, No. 7953. 


- 








SuB-sEcT. 3.—DISREGARD OF INFORMATION. 


662. Failure to use knowledge of facts avail- 
able.j—(1) Money paid with a knowledge of the 
facts, but in ignorazce of the law, cannot be 
recovered back, unless it be against good conscience 
to retain it. 

(2) A party who has the means of knowl of 
the facts, but neglects to avail himself of them, 
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Sect. 83.—Constructive notice: Sub-sects. 8 & 4, A.] 
will be concluded as though he had actual know- 


ledge. 

(3) If a fact is bond fide, but incorrectly, stated 
by one party to another, who therefore pays money 
under a belief of the accuracy of that fact, & the 
means of knowledge as to its correctness are as 
much within the reach of one party as the other, 
the party who has paid the money may recover 
it back on a discovery of the mistake, provided 
it would be against good conscience that it should 
be retained. Accordingly, the holder of a bill 
neglected to present it when due; in consequence 
of which the previous parties refused to be bound 
by it. The holder then insisted that the bill was 
on a wrong stamp, & therefore void; & he in- 
sisted on being paid back the consideration which 
had been received for the bill, & threatened to sue 
if he were not paid. The bill was inspected, & 
appearing to be on a wrong stamp, the holder was 
paid the amount. It turned out that the bill was 
on @ proper stamp, it being drawn in Ireland on 
an Irish stamp :—Held: the money was recover- 
able back, though no fraud was imputed to him 
that had received it.—MILNES v. DUNCAN (1827), 
6B. & C. 671; 9 Dow. & Ry. K. B. 731; 5 
L. J. O. 8S. K. B. 239; 108 E. R. 598. 


Annotations :—As to (1) Refd. Hamlet v. Richardson (1833), 
4; Moore v. Fulham Vestry, [1895] 1 Q. B. 


668. Culpable negligence.}—-In 1816 D. as- 
signed a policy of assurance on his life to a trustee 
to secure a sum of money owing to W., & soon 
afterwards the solr. of W. caused a memorandum 
to be entered in the office of the insurance co., 
directing that all letters were to be sent to such 
solr., & the premiums were thenceforth paid by 
W. through the hands of such solrs.; but the 
insurance co. were not informed on whose behalf 
the solr. acted. In 1826 D. became bkpt., & his 
assignees declined to interfere respecting the 
oe The premiums continued to be paid by 

. through his solr., during his life, & by the exors. 
of W. through their bankers, after his death. 
D. died in 1839 :—Held: (1) the policy was in the 
order & disposition of bkpt., & there was not any 
notice given to the insurance office of the assign- 
ment of the policy to take it out of such order & 
disposition ; (2) negligence, as applied to cases 
of constructive notice, supposes the disregard of 
a fact known to the purchaser which indicated the 
existence of the fact, the knowledge of which the 
ct. imputes to him, & such negligence may, without 
a fraudulent motive, be so gross as to justify the 
charge of constructive notice. 

(3) A purchaser may be presumed to have in- 
vestigated every instrument which directly or 
inferentially forms a link in the title to the pro- 
perty, but not instruments which are neither 
directly nor aid ata connected with it, & 
may only by possibility aifect it—WeEsT v. REID 
(1848), 2 Hare, 249; 12 L. J. Ch. 245; 7 Jur. 
147; 67 E. R. 104. 
Annotations :—As to (1) Consd. Drysdale v. Piggott (1858), 

22 Beav. 238. Falcke wv. Scottish Imperial Inace. 
(ES6)s a Ch. D. 234. 
Saun 





. 231. 
ders ». Dunman 7 Ch. D. 825; Lealie, 
© v. ch (18838), 23‘Ch. D. 552. 
664. .]— WARE v. Eamonr (LORD), No. 
6538, ante. 


665. Not amounting to fraud.]—On 
Jan. 18, 1883, A., a solr., obtained from his 





EQUITY. 


sisters, B. & C., their signatures to two deeds, by 
which, in alleged consideration in each case of the 
release of a debt of £400 & payment to them of 
£300, they conveyed their shares of freehold 
property, which was subject to a mtge. to K., to 
A. in fee. No money was at the time due from 
B. & C. to A., nor was any payment whavever 
made to them. The deeds were not read over or 
explained to B. & C., who had no idea that they 
were conveying their property, & signed in full 
reliance on A.’s statement that he was going to 
clear off the mtge. & wanted to send the deeds to 
K. On the next day A. deposited the deeds with 
a bank as security for an advance. In applying 
for the advance before the execution of the deeds, 
A. had told the managers that B. & C., who were 
joint owners with himself of the property, were 

oing to convey & “ were assisting with the deeds,”’ 
But that nothing would be paid to them as con- 
sideration money, as the money was to be invested 
in a colliery in which A. was interested. The 
manager handed over the deeds to the solr. of the 
bank & merely told him that he was to exercise 
great care & diligence in investigating the title. 
The solr. being dead, it did not appear what 
inguiries were made by him, but the advance was 
made to A. A. having absconded, the property 
was claimed by the bank as equitable mtyees., & 
the claim was resisted by B. & CO. on the ground 
that the conveyances, having been obtained by 
fraud & misrepresentation, were void as against 
them. They also relied on deeds which purported 
to be reconveyances of the property by A. to B. 
& C., of Jan. 18, 1883, which were attested but 
did not bear a seal, & which had only been dis- 
covered amongst A.’s papers after he absconded : 
—Held: (1) inasmuch as B. & C., though they 
might not understand the nature of the deeds, 
knew they were executing something which dealt 
in some way with their property, the deeds of 
Jan. 18, 1883, were not void but voidable only, 
but as the statements made by A. to the bank 
manager were such as to have clearly put the 
bank upon inquiry, which would, if made, have led 
to the detection of the fraud & to a refusal of the 
advance, & therefore to have affected the bank 
with constructive notice of the fraud, the equity 
of the bank must, on the ground of their negligence, 
be postponed to that of B. & C.; (2) the rule that 
the ct. will not postpone a legal mtge. to a subse- 
quent equitable mtgee. on the ground of any mere 
carelessness or want of prudence did not apply 
as between two equitable claims; (3) the absence 
of a seal from the deeds of reconveyance, there 
being no evidence that they had ever been sealed, 
rendered them invalid. 

(4) A degree of negligence not amounting to 
fraud is sufficient to fix a person claiming under 
an equitable title, as distinct from a person having 
the legal estate, with notice of facts, which, but 
for such negligence, he would have discovered.— 
NATIONAL PROVINCIAL BANK OF ENGLAND ». 
JACKSON (1886), 33 Oh. D. 1; 55 lL. T. 458; 84 
W. R. 597, C. A 
Annotations :—Aa to (1) Consd. Howatson v. Webb, [1907] 


Ch. 537. Refd. 13 ds Bank v. Bullock, [1896 
Ms 2 Ch. aha ee 


193: B vy. Chapman, [1907 . 8 to (2) 
* warana v. Yorkshire penltns Co. 888), 40 Ch. 4 
183. - to (3) Refd. Re Smith, Oswell v. Shepherd (1892), 


666. Statements by strangers.|] — BARNHART v, 
GREENSHIELDS, No. 552, ante. 

667. Knowledge must be available.] —Broap- 
BENT v. BARLOW, No[2322, post. 

668. Matters which person ought to know.]— 
Berwick & Co. v. Prick, No. 634, ante. 


Part VII.—NoTIcE. 


SUB-SECT. 4.—FAILURE TO MAKE USvuAL INQUIRIES, 
A. Investigation of Title. 
Py Conveyancing Act, 1882 (c. 39), 8.3; SALB 


~ 660. Duty % investigate title.|—-(1) Notice to 
urchaser of possession by a tenant is notice 
interest. 

ota) A purchaser must look to his title; & if, 
being asked for the deeds, he [the vendor] acknow- 
ledges he has not got them, the purchaser is bound 
to further inquiry (LORD ERSKINE, C.).—HIERN v. 
pee Fi tehel 13 Mg 114; 83 HE. R. 287, om O. 

ions :—As to (1) Reta. Robinson v. 

“GBS 1 Mont. & A. 1; Kenned Goncnt (1834) 

6u9; Fuller #. Benctt (1843), 2 Hare, b 

Vest v. sneld (1843), 2 Hare, 249 ; Dresser. v. Norwood 
1863), 3 . P, 201. 48 to (2) Refd. Dry 

“3 ity. & Cr. 670; Jones v. Smith (esi), 1 

witt_v. Loosemore 1851), 9 Hare, 449. 

Generally, Bom! Tones vw, Jones pia 8 Sim. 633; 

Cockerell v. Dickens oa) 2 sire nd App. 353 ; Lang 

v. Purves (1862), 15 .PLOC. 

670. ee arclne of due ati hes required.] 
—(1) The circumstances under which deeds are 
deposited will decide, whether or not an equitable 
mtge. has been created. 

(2) There may be an equitable mite: of copy- 
hold, as well as of freehold property. 

(3) A purchaser for valuable consideration will 
be fixed with notice, if he has omitted to use due 
diligence in his inquirics, previous i the purchase. 
—WHITBREAD v. JORDAN (1835), 1 Y. & C. Ex. 
803; 41. J. Ex. Eq. 388; 160 E. R. 123. 
Annotations :—As to to (3) Consd. Jones v. Smith 1843), 1 


Ph. 244. Refd. Re Mount Morgan (West) Gold Mino, 
Ex p. West (1887), 56 lL. T. 622. 


671. -|—It has been said in argument 
that investigation of title & inquiry after deeds 
is ‘‘the duty ’’ of a purchaser or a mtgee.; &, 
ae doubt, there are authorities, not involving any 
question of registry, which do use that language. 
But this, if it can properly be called a duty, is not 
a duty owing to the possible holder of a latent 
title or security. It is merely the course which a 
man dealing bond fide in the proper & usual manner 
for his own interest, ought, by himself or his solr., 
to follow, with a view to his own title & his own 
security (LORD SELBORNE).—AGRA BANK, LTD. 
v. BARRY (1874), L. R. 7 H. JT. 135, H. L. 
Annotations :—Consd. Lee v. Clutton (1876), 46 L. J. Oh. 


Hare, 43; 











Ma: an de OLV VUIOILILLAGLE Ue 1. 1D. 7 pair Ud Ade Lhe VEU 5 
725 ; Oliver v. Hinton, 


mners ot Mew Nea 29 Ch. 


ure 2 Ch. 264. Mentd. Kettlewell'v. Watson (1884) 
Ch. D. 501; Re Mackay, Mackay v. Gould, (1906) 1 
72. —— Effect of neglect to inquire—Whether 


probability of false answer material.]—(1) Adjoin- 
ing premises X. & Y. were respectively conveyed 
to testator by deeds of 1840 & 1848, & then united. 
He devised them to his sons, who made an equit- 
able mtge. by deposit of the deeds of Y. & the 
probate of the will. The mtgee. believed, from 





321 


notice of other charges, because he believes that 
the two, which satisfy the word “‘ charges,’’ are all 
the charges upon it. He is bound to inquire 
whether there are any others. 

(3) A real estate belonged to three partners ; 
one retired & conveyed his share to the two others, 
‘‘ subject to all charges & mtges. affecting the 
same,’? & the two made an equitable mtge. to 
defts. There were three charges on the property, 
but defts. knew of two only, & made no inquiry 
as to there being more :—Held: having notice 
of the terms of the conveyance to the surviving 

arties, defts. were bound to inquire whether 
here were any other charges, & not having done 
so, that they could not, as against the third 
equitable charge, insist on being purchasers for 
valuable consideration without notice. 

The rule with respect to the poneeiuenes of a 
purchaser abstaining from making inquiries, does 
not depend exclusively on a fraudulent motive for 
such abstinence. When the circumstances of a 
case put a pe on inquiry, a false answer or 
a reasonable answer given to any ing » may 
dispense with the necessity of further inquiry } ; 
but where no inquiry has been made, it is im- 
possible to conclude that a false answer would 
have been given if an inquiry had been made, or 
such as would have precluded the necessity of any 
further inquiry.—JONES v. WILLIAMS (1857), 24 
Beav. 47; 30 L. T. O. S. 110; 3 Jur. N. S. 1066 
5 W. R. 775 ; a R. 274. 

Annotations play to (1) Refd. Roberts v. Croft nes, 24 

Boav. 223. A to (2) Consd. Re Alms Corn Charity 

Charity Comrs. v. Bode eee gaat 750. Aa to (3) 

Oliver? v. Hinton tl - 264; vudemrocs v. Bank 

of Pa ol & Unasorced v. ys B 

(1924), 93 L. J. xB. 090. 

6738. —— Title to part of estate not in- 
vestigated—Notice of equities affecting remainder 
of estate.|—D., a second mtgee., with a power of 
sale, was fraudulently induced by his confidential 
solr. to join with the first mtgee. in executing a 
conveyance upon a pretended sale to the solr., & 
to sign a receipt for the purchase-money ; but. no 
money was paid to him, the solr. ears that 
it was a mere matter of form, & that the mtges. 
would remain as béfore. The solr. afterwards 
deposited the deeds with O. ue way of equitable 
mtge.:—Held: D. having his negligence 
enabled the solr. to commit this 4 fraud, O.’s equit- 
able mtge. was entitled to priority. 

(2) A mtgee. advancing money on the security 
of a considerable estate, & omitting to investigate 
the title to a particular ortion of it, will not be 
affected with notice of equities affecting the 
residue of the estate, which upon such investiga- 
tion he might possibly have discovered.._-H UNTER 
v. WALTERS, CURLING v. WALTERS, DARNELL v. 
Hunter (1871), 7 Oh. App. 75; 41 L. J. Oh. 175 ; : 
265 L, T. 765; 20 W. R. 218, L. "0. & L. IJ. 


ions As to (1 Conai. boys S Bank v. Bullock, 





thereby ’ created. 


the sons’ statement, that the whole property was Tie96) 9 Gh. 102. We obont eo Brown (1878), 47 
comprised. :—Held : the property a was not 1875), 8 Be Vernon Hs Ewens ns (1886) Browa. D. ron. : 
comprised in the equitable mtge. Favell v. Wright ight (1891), 64 iar ay, Menta. 
(2) A mtgee., who is informed that there are ve Russa ell Road od arghaso-Manere ( teas) Ch. a; 
charges affecting the property, & is cognisant of King Saree Smith, 41000) 2 Ch. 425; Webb, 
two only, cannot claim to be a purchaser without [1908] 1 Ch. 1; Lloyd v. Grace, Smith, ieti? ] K. B. 489. 
Ee Sree ae 
PART VII. SECT. 8, SUB-SECT. 4.—A. establish the priorit of the © charge | oyer a mige. of the demised premises, 5. 
6691. Duty to investigate title.|—In the mortgage to the b jpank Ht pep sip tide te original leetable 
one of the documents of tite deposited in the olroumstanoes the had do of X.’s will brotected, 
y way of equitable mo with a constructive notice of the ese we er thoreb creatad made no 
bank the title of the mo ra was the wi'l.—Banxk oF BoMBA ULE- hee Guilty of doctrine 
n » & had the bank investigated MAN Somst (1908), I. L. MER. 83 Bom. had been vee ative wan not 
ee ring rls Mk mia howe besceue - "66011. . if. . }—X., devised the interest mtgor.' ’g title from re AgauRa Go. 
n me <a 8 aa 'e 
aware of Cat created on the pro- earsto A. &B., fore, affected aia LW. WwW. R. 


au 
A. & 


at lease for be term of 
& B. mubsoquentiy executed _to .D. 


16 ve dato “validity 
xy 2 
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Sect. 8.—Constructive notice: Sub-sect. 4, A. & B.] 


674. —-— —— Notice of all matters that would 
have been disclosed.}—A purchaser or mtgee. who 
takes his purchase or security without investiga- 
tion of title is affected with constructive notice 
of all that he would have discovered upon the 
usual investigation of title, although not of such 
matters as he would not have ascertained without 
going behind the documents of title themselves.— 

AINSBOROUGH (EARL) v. WATCOMBE TERRA 
Oorra OLAY Oo., LTD., DUNNING v. GAINSBOROUGH 
(EARL) ert) 64 L. J. Oh. 991; 58 L. T. 116; 


1T. L 
—— ——.]— BERWICK & Co. »v. 


675. 
Price, No. 684, anie. 

676. Gross negligence.] — Gross 
negligence on the part of a subsequent purchaser 
for value without notice will disentitle him to 
pee against a prior incumbrancer, even 

hough there is no question of fraud on his part. 

A purchaser for value without notice of any 
incumbrance obtained a he re of the legal 
estate in certain houses, but did not require an 
abstract of title or production of the title deeds. 
He did ask where the deeds were, & was told that 
they were in the possession of the vendor, but 
would not be delivered up as they related to other 
property. It was subsequently discovered by the 
purchaser that the deeds had been deposited with 
& prior equitable mtgee. :—Held: the purchaser 
had acted with gross carelessness & would not be 
allowed to deprive the mtgee. of her security.— 
OLIVER v. HINTON, [1899] 2 Ch. 264; 68 L. J. Oh. 
688; 81L.T. 212; 48W.R.8; 15 T. LR. 450; 
48 Sol. Jo. 622, O. A. 


Annotations :—Consd. Cottey v. National Provincial Bank 
of England (1904), 30 T. L. R. 607; Berwick v. Price, 
ined! Hudstom oh Vines: 8ST a One at Prorta 9: 

u n e o es 
Ainsworth, Finch v. Smith, [1915] 2 Ch. 96. 


677. -}—In 1908 the legal 
mtgees. of a freehold house accepted as sufficient 
root of title a principal deed of 1888 by which the 
Pronerty was conveyed in fee to their mtgor. free 

m incumbrances, & they did not call for an 
abstract of title or make any further investigations. 
The deed of 1888 referred to an earlier deed of 
1888 which contained restrictive covenants applic- 
able to the property mortgaged, but the mtgees. 

e no inquiry as to the custody or contents of 
this earlier deed, nor was its production insisted 
on. It had been in the mtgor.’s ion con- 
tinuously from 1901, together with the other 
title deeds of the property. The mtgor. had 
given an equitable charge on the same property 
in 1889 to the trustees of his m e settlement, 
of whom he was one :—Held: (1) although there 
had been some negligence by the mtgees. in not 
requiring an abstract & not further investigating 
the aps ger title, & also in not inquiring as to the 
deed of 1888, yet the sum of their carelessness did 
not amount to such gross ligence as would 
disentitle them, or a purchaser them, to the 
protection of the legal estate, as against the holders 
of the P ale equitable charge. 

(2) The ‘“ negligence’ in cases of this 
description which would render it unjust to de- 
4ive a prior incumbrancer of his priority meant, 

past, carelessness of so aggravated a nature as 
bo. wut.to the neglect of precautions which an 
oe dere 9. anable man would have observed, & 























ov ° attitude of mental indifference 
664. -] —IupsTon v. Vinny, [1921] 1 Oh. 
6538, ante. 1490; 124 L. T. 805; 685 Sol. Jo. 





665. 
Jan. 18, 1883yeyanecing Act, 1882 (c. 89), s. 3, 


EQuiry. 


ss. 1—What inquiries ‘‘ ought reasonably ”’ to be 
made.]—By sect. 3 (1) of the above Act, a pur- 
chaser shall not be prejudicially affected by notice 
of any instrument... unless... it would have 
come to the knowledge of his solr... . if such 
inquiries & inspections had been made as ought 
reasonably to have been made:—Held: the 
expression ‘‘ ought reasonably ’’ means ought as 
a matter of prudence, having regard to what is 
usually done by puaens men of business in similar 
circumstances.— BAILEY v. BARNES, [1894] 1 Ch. 
25; 68 L. J. Oh. 73; 69 L. T. 542; 42 W. R. 66; 
88 Sol. Jo.9; 7R.9,0. A 
Annotations :—Refd. Re White & Smith’s Contract, [1896] 
1 Ch. 637; Re Alms Corn Charity, ity Comrs. v. 
ode (1901), 71 L. J. Ch. 76; Taylor v. London & County 
we Co., London & County B i Co. v. Nixon 
{1901} Ch. 881; Re Childe & Hodgson’s 
64 R. 234. Men Ot A 


Scott v. Alvarez, [1895] 1 
Reversionary vent ities Corpn. v. Hand-in-Hand vire & 


Life Insce. Soc., [1898] 2 . 230; Freeman v. 
[1899] 2 Ch. 355; Re Handman & Wilcox’s Contract, 
(1902] 1 Ch. 599; Hunt v. Luck, [1902) 1 Oh. 428. 

679. Sufficiency of inquiry— Acceptance of 
reasonable answer—False answer.]— JONES v. 
WiriaMs, No. 672, ante. 

680. Answer believed to be true.|— 
(1) A. entered into speculations partly with money 
which was settled upon his wife for her separate 
use, without power of anticipation. The trans- 
actions were carried out through his broker, with 
whom he deposited, as a security against risks, 
certain bonds which had been purchased with the 
settlement funds. The broker had no direct 
notice that these bonds were settlement property, 
but he received from A. from time to time cheques 

ayable to A.’s wife or order, these cheques being 
indorsed by her. The bonds having been realised 
by the broker to cover losses incurred by him in 
the course of the transactions, A.’s wife filed a 
bill against the broker to recover the value of the 
bonds & cheques, on the ground that the amount 
constituted her separate estate, & that the broker 
had notice of the fact :—Held: the broker had 
neither actual nor constructive notice of the 
pecan & the bill must be dismissed with 
costs. 

(2) Where a person makes an inquiry, & receives 
an answer which he may reasonably believe to 
be true, he is entitled to act upon it.—MAoBRYDE 
v. EYKYN (1871), 25 L. T. 192, L. O. 

Manner & sufficiency of investigation.]—Sce 
SALB OF LAND. 
ae of incomplete title.|—-See Sanz or 

ND. 

ee of replies to requisitions.|—See Sax: 


OF ; 
681. Duty to require production of title deeds.) 
—WATSON v. CORBET (1679), Oas. temp. Finch, 
411; 283 E. BR. 224. 
82. ———.]— Hiern v. Mri, No. 669, ante. 
683. ———.|—-A. agreed to sell an estate to B., 
for £1,400, of which £400 was to be paid on the 
execution of the conveyance, & £1,000 was to be 
secured on mtge. of the estate. B. paid A. the 
£400, & A. conveyed the estate to him; but kept 
eb cia of the conveyance & of the title deeds. 
me time afterwards B. mortgaged the estate 
to A. for the £1,000; but, in the interim, he had, 
own to A., mortgaged the estate to 0.; but 
0. did not investigate title to the estate or 
make any inquiry relative to the title deeds :— 
Held: A. was entitled to priority over 0.— 
WORTHINGTON v. MORGAN (1849), 16 Sim. 6547 ; 
18 L. J. Oh. 233; 18 Jur. 816; 60 E. BR. 987. 


Annotations :-—Consd. Hewitt »v. Loosemore 1851), 9 Hare, 
449; Northern Counties of England in. Whipp 
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1984 Ch. D: 482 , 
We a Golyér 2. soften Wits LG 
v. Walte Darnall 9 ae 
Howes (isriy 24 
a5 Dixon v. ‘suckloston (181 n (1879), 43 42 L. J. Ch ; 
. Bkipper D. Yee) Boe Manners v. 
1885), 29 Berwick v. Price, {1905 = Ch. 
alker v. pee (19071 2 Ch. 104. Mentd. ol 
‘Aktwood (1857), 2 De G. & J. 21; Manks v. Whiteley, 

[i911] 2 Oh, 448. 

684. Whether notice given when deed 
fraudulently suppressed.|—PILCHER v. RAWLINS, 
No. 512, ante. 

685. ——— Omission constituting gross negli- 
gence.|—OLIVER v. HINTON, No. 676, ante. 

Manner & sufficiency of production.|—See SALE 
oF LAND. 

To what documents applicable.|—See SALE oF 





Sufficiency of reasons for non-production.|— 
See SALE OF LAND. 


B. Inquiry omitted. 

See Conveyancing Act, 1882 (c. 39), s. 8 

686. Knowledge wilfully avoided — ‘Fraudulent 
avoidance.|—(1) A., upon his marriage, conveyed 
his property to the use of himself for life, with 

remainder to a trustee to preserve contingent 
remainders, with remainder to the use & intent, 
that his wife might receive a jointure with re- 
mainder to the first & other sons of the marriage ; 
& he reserved to himself a power to charge the 
estate with the sum of £2,000; & he covenanted 
against incumbrances: the estate was, in fact, 
at the date of the settlement, subject to a mtge. 
of £800. This mtge. was assigned to B., who, at 
different times, advanced to A. sums amounting 
in the whole to £4,000. Previously to advancing 
his money, B. was told by A. & his wife, that there 
was a settlement; but they assured him that it 
did not affect the husband’s land :—Held: this 
was not sufficient to fix B. with notice of the 
settlement. 

(2) Notice of a settlement, purporting not to 
affect the property in question, is not notice of 
the actual] contents of the settlement. 

(8) The cases on constructive notice resolve 
themselves into two classes: first, where a party 
has had actual notice that the property has in 
some way been charged or incumbered; & where 
he has been held to have had notice of the par- 
ticular charges or incumbrances affecting it; &, 
cg where the ct. has been satisfied that a 

as fraudulently avoided inquiry. The 
proposition of law, upon which the former class 
or cases proceeds, is, not that the party Sat ir 
had notice of the particular incumbrances, but that 
he had notice of some general fact, which he ought 
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to have inquired into. The proposition of law, 


not that a party, has abstained incautiously to 
inquire, but he has Sangean pa avoided the 
knowledge (WiGRaM, V.-C. ae ONES v. Siete 
(1841), 1 Hare, 48; 11 L Oh. 83; 6 Jur. 8 

66 E. R. 948; affd. (1843), 1 1 hobs a L. 0. 
Annotations : As to (1 


‘ J. 41. Bea, 4 vv. ont 

Coventry 1860), 8 W. R. 729. 

v. Coventon (1862), 81 v. $7 Lee v. Perera: {ise 

45 L. J. Oh. 43; English & Scottish Mercantil e Invest- 

ment Co. v. Brunton, 1892] 2 SB Distd cone 

v. Bromet, e, Fox (i hird y ‘dg08, 89 Li; He 7 
ox Bat de 


Part 
11 Hare, 40; Re Rawbone’s 
east tee K. & J. 300; 
Whiteley 


Briggs 186 35 1. J. Oh. 3._, 
Hz p. Brlgws (1866), $5 
eames (1868), 


3; Brown v. 
pp. bay? . Rete ~% Meacham 
1869), 19 L. T. 760: beds . Ey 
941 i Patman v edland ( gg uy ce D. 353; 
4 “(881 Lloyds 
tidal wie Mount 
oy Dp Went Pada, 56 L. T. 
Steam Laun 


v. Poole ae 161. J. Oh. 348 
at Apt 


: Montefiore v. Aaa te 
{ison hel von eee 


Somea 
pews. Foster (1 1872), 
ists) Baw. . ny Agra Bank v 
Pap FP ae The Emilien Mario 


eays (is 
‘Adm. 9; Bail ee ate oen 

ra, 44 Ld. ne sone Or owe [ ] oon 
ty, Charity Com mrs. v. Bode, 9 fiB04] 2 ° ob, "150. Refd. 

art v. Greenshioc 1853), 0. 18 ; 

ht e Bowyer (1 (1858), 37 L. J. Oh. 590; Oliver v, 

Hin n, [1899] 2 Ch. 264; Davis v. Hutchings (1907) 

1 Ch. 68 ;, Hooves 6. Pops, (1014) 3 x. B ; De 
mrry yt - roa v vance & Discount Corpn., 
[193 2) 2 ; Underwood v. Bank s yiverpool, 

naerauod ©. Barclays Bank, [1924] 1 K. B. 775. 

687. -]—(1) One of the objects yh & CO., as 
defined by the memorandum of assocn., was ‘‘ 
accept & indorse bills of exchange.”’ One of the 
articles of assocn. provided that ‘‘no person, 
a the directors & other persons thereunto 
expre oy eoereed by the board, & acting within 
the limits of the authority conferred on them by 
the board,”’ should have any authority to accept 
any bill on behalf of the co.; & another of the 
articles provided that the directors should have 
ove at all times in the name & on the behalf of 

he co. to accept bills. The board of directors 
agreed that bills to a large amount should be 
accepted by the co. for L. on his depositing certain 
securities, & a resolution was passed by the board 
that, subject to the approval of a sub-committee, 


hts.—Moorn v. KAnE (1894), 24 
Or ie ol. AN. 


ail. 
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Sect. 8.—Consiructive notice: Sub-sect. 4, B.; sub- 
sect. 5, A. & B. (a).] 


the chairman should be empowered to accept for 
& on behalf of the co. bills to a specified amount 
on L.’s depositing securities of a specified value. 
The sub-committee afterwards directed the chair- 
man to accept the bills, & he did so, & handed the 
bills over to L.; but he allowed L. in exchange 
to deposit securities of a less value than the 
amount fixed by the resolution of the board. The 
bills were afterwards recognised in various ways 
by the board as binding the co., though it did not 
appear that the directors generally were aware of 
the insufficiency of the securities deposited. At 
the time when the arrangement was entered into 
the board were aware that the securities which 
L. had agreed to deposit were in the hands of 
different persons, from whom he would have to 
obtain them in exchange for the co.’s acceptances : 
-——Held: the bills so accepted, being in the hands 
of bond fide holders for value, were binding on 


the co. 

(2) It was said that although Messrs. Overend, 
Gurney & Co. might not have had actual, or even 
constructive notice of the circumstances under 
which the bills were issued, still that what they 
had done was equivalent to a wilful shutting of 
their eyes to the circumstances of the case, & that, 
but for their own wilful blindness, they would 
have had cognisance of all the facts of the case. 
Now, it is obvious that a charge of that kind 
throws upon those who make it the burden of 
establishing it by evidence. In my judgment 
they have not discharged themselves in the least 
a pa of that burden; nor have they, in my 
judgment, established in any way either actual 
notice, constructive notice, or the notice I have 
just now mentioned—namely, the notice to be 
attributed to a person who wilfully shuts his eyes 
to the facts which, if he had not done so, he would 
have known (SELWYN, L.J.).—Re LAND CREDIT 
Co. oF IRELAND, Ez p. OVEREND, GURNEY & Co. 
(1869), 4 Ch. App. 460; 39 L. J. Ch. 27; 20 


p 
L. T. 641 ; 17 Ww. R, 689, lL. JJ. 
ions : Refd. Re County Palatine Loan & 
Discount Co., Cartmell’s Case (1874), 9 Ch. App. 691; 


Premier Industrial Bank v. Carlton Manufactur Co. 
& Crabtree, [1909] 1 K. B. 106; Dey v. Pullinger eer- 
ing Co., [1921] 1 K. B. 77. 


688. Omission by purchaser— To inquire of 
pr as to rent.| — Hunt v. Luck, No. 744, 
post. 


SuB-SECT. 5.-—FAILURE TO FOLLOW UP INQUIRY. 
A. In General. 


See Conveyancing Act, 1882 (c. 39), 58.3; SALE 
oF LAND. 

689. Notice that property incumbered — Notice 
of S elotaoaa! charge.]|— JONES v. SMITH, No. 686, 
ante. 

690. Fact which should have put on inquiry.j— 
—WEST v. REID, No. 663, ante, 

691. ——_.]—OGILVIE v. JEAFFRESON, No. 645, 


ante. 
692. Disregard of information.}—(1) Bill by the 


of tranafer.|—B., under the influence 
rf control of K., was, by fraud & undue 


B., but employed EK. to obtain B.’s 
signature to the blank transfers of the 


EQuiry. 


trustees of a public library for an injunction to 
restrain interference with the access of t & 
air to that building, by offices in course of erection 
by an insurance co. The library was erected on 
land demised to pltfis. for a term of 99 years, the 
lease containing a covenant that the lessees should 
not at any time during the term, without the con- 
sent in writing of the lessor, make any alteration 
whatsoever in the general form or arrangement of 
the building so to be erected, or any other altera- 
tion by which the value of the same should be 
depreciated. The library was built in conformity 
with the plans agreed upon, except so far as they 
were varied—it was alleged, with the consent of the 
architect & surveyor of the lessors—the windows 
in particular not being identical with those 
delineated in the plans. Defts. having purchased 
the adjoining land of the lessors, pulled down the 
buildings thereon, & commenced the erection of 
offices of a much greater height than the former 
buildings. They denied any material inter- 
ference with the access of light & air, & asserted 
that pltfs. were not entitled to the easement 
claimed by them, as such easement was not 
granted by their lease :—Held: pltfs. in changing 
the situation & increasing the dimensions of the 
windows of their building had not.committed any 
breach of covenant, & defts. had sufficient notice 
of the existence of the alteration to put them on 


inquiry. 

(2) Constructive notice will be applied to the 
case of a person turning away from information 
which is before him. ; 

(83) Where a lease contains a proviso for re- 
entry for non-performance of covenants. & a 
covenant is broken for want of the previous 
consent of the lessors to alterations, the receipt of 
rent is a waiver of the forfeiture.—MILEs v. TOBIN 
(1867), 17 L. T. 482; 16 W. R. 465, L. C 


Annotations :-—As to (1) Refd. Bailey v. Icke (1801), 64 
aa ae ft As to (2)N.F. Allen v. Sockham (1879), 11 


693. ——-.]—Disputes having arisen between 
pltf. & W. whether a window in pltf.’s house 
overlooking W.’s land was an ancient light, an 

ement, not under seal, was signed by which 

W. agreed that pltf. should have access of light 
to the window, & pltf. agreed to keep the window 
opaque & make it open only in such a way that 
no person could look out of it. W.’s land was 
afterwards sold to deft., who had no actual notice 
of the agreement, but knew of the existence of 
the window :—Held: the mere fact of there being 
windows in an adjoining house which overlook a 
purchased property is not constructive notice of 
any agreement giving a right to the access of light 
to them.—ALLEN v. SECKHAM (1879), 11 Ch. D. 
790; 48 L. J. Ch. 611; 41 L. T. 260; 43 J. P. 
Gane a pea” en es ttish Mercantile Invest 
. ° COLTS. ercantHe Invest- 

Taant Co. v. Brunton, (1802) 2Q. B. 700. Refd. Poulton 

v. Moore (1913), 83 L. J. K. B. 875. 


B. Notice of Instrument Notice of its Contents. 
(a) In General. 


See Conveyancing Act, 1882 (c. 39), 8.3; SaLE 
OF D. 
694. Document of title leading to deed—Notice 


1 I. R. 261 —IR, 
f th 


rs bist to bb Woagog bo K with nora cidtond Seite ton the ba 8. SUB-SECT. 5 
P, oO é er 88 CO. or the loan : . 8, i UI acca 
Leip ail ariel as pinata tor aloan ~dHeld: the eee were, Reh hear BARE Shs niet (a). Bs 
y A @ manager, e on, pu 
beyond be informed that B. was oninqguiry, & not ha made inquiry, g. General rule.) — Notice of a 
in- deed is notice of the whole of ite 


maving St -8 house, knew no 
about the relations existing between B 


were 
. validity g of * the 
& K., & made no inquiry, & never saw 


affected with no 
BURY__v.. HIBERNIAN Bang, [1908] 


ce of the 
on.—BUN- contents so far as the 
transacti 


y can affect the 
on in which notice of the deed 


Part VII.—Norticx. 


of deed.J—-VANE v. BARNARD (LORD) (1708), 
Gilb. Ch. 6; 26 E. R. 5, L. C. 

695. Notice of facts resulting from production 
of document.|—Moorb v. BENNETI (1678), 2 
Oas. in Ch. 246 ; 22 E. R. 928. 

Annotation :—Folld. Mertins v. Jolliffe (1756), Amb. 311. 

696. dard ate a purchaser cannot make 
out his title but through a deed which leads to a 
fact he will be affected with notice of that fact.— 
ee JOLLIFFE (1756), Amb. 311; 27 E. R. 

9 td e 

697. ——.|—(1) Pitfs. sold & conveyed a plot 
of land to the trustees of a building society. 
Though the conveyance contained a receipt for the 
whole purchase-money, a part only was paid, & 
the vendors retained the conveyance as an equit- 
able security for the remainder. The land was 
divided into lots & sold, & conveyed by the 
trustees to the allottees, who resold them to 
other persons without notice of pltf.’s lien, but who 
neglected to require the production of the con- 
veyance from pltis. :—Held: the lien of pltfs. must 
prevail over the legal estate of the purchasers 
without notice, for it was their duty to require the 
production of the deed, & which would have led 
to a knowledge of the lien. 

(2) Notice of a deed, held to be notice not only 
of its contents but of the facts, the knowledge of 
which the insisting on its production would have 
necessarily led to. 

(3) Special conditions of sale, limiting the extent 
of title, held to be no excuse for a purchaser not 
insisting on the production of a deed beyond those 
limits of which he had notice.—PETO v. HAMMOND 
(1861), 30 Beav. 495; 31 L. J. Ch. 854; 8 Jur. 
N.S. 550; 54 E. R. 981 


Annotations :—As to (2) Consd. Morland v. Cook (1868), 
L. R. 6 Eq. 252; Oliver v. Hinton, [1899] 2 Ch. 264. 


698. ———.] — PILCHHR v. RAwWLins, No. 512, 


ante. 

699. Deed forming part of title—- Vendor & 
Purchaser Act, 1874 (c. 78), s. 2.;—-A purchaser or 
lessee having notice of a deed forming part of the 
chain of title of his vendor or lessor, has con- 
structive notice of the contents of such deed, & is 
not ein from the consequences of not looking 


at t 


Seem 
e 
wares 


contains no restrictive covenants, nor an 
in any way affecting the title. The rule that a 
lessee has constructive notice of his lessor’s title 
has not been altered by above sect., but a lessee 
is now in the same position with regard to notice 
as if he had, before above Act, stipulated not to 
inquire into his lessor’s title —-PATMAN v. HARLAND 
(1881), 17 Ch. D. 853; 50 L. J. Ch. 642; 44 L. T. 


7128 ; 29 W. R. 707. 
Annotations :-—Consd. Gainsborough v. Watcombe Terra 
Cotta Clay Co., Dunning v. Gainsborough ae 54 
. J. Ch. 991; Garnham vS peer (1885), 63 L. T. 04 : 
Tritton v. Bankart (1887), 66 L. T. 306; Scottish 
Mercantile Investment Co. v. Brunton, [1892] 2 Q. B. 700. 
Distd. Wilkes v. Spooner, (191 ty ¢ Be A786. Ee, 
-c & D. Ry. v. Bull (1882), 47 L. T. 413; Nottingham 
Patent Brick & Tile Co. ». 886), 54 L. T. 444; 
Hall v. Kwin Gene 57 L. J. Ch. 95; Moers v. Clapp, 
[1892] 3 Ch. 382; Spencer v. Bailoy sees , 69 L. T. 179; 
Imray v. Oakshette pee 2 Q. B. 218; Hooper v. 
Bromet, Ra ee arty (1903), 89 L. T. 37; 
ones 0. Lavington: [1903] 1 K. B. 253; Teape v. Douse 
(1905), 92 L. T. 319; Re Nisbet & Potts’ Cont [1906] 
1 Ch. 8386; Leschailas v. Woolf, [1908] 1 Ch. 641; Re 
Chafer & Randall’s Contract, [1916] 2 Ch. 8. 


en nee A ee 


equally. 
through 


is acquired.—HaMILTON v. 
(1804), 2 Sch. & Lef. 315.—IR, 
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tation on the part of the vendor or lessor aire it | 
ing | 


The officer of the bank 
whom the mtge. was taken 
that the father had made a 
will, but understood t 
estate had been d 
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700. ——— deed lost or destroyed—Re- 
strictive building covenant.|—Certain lands were 
subject to a building scheme, the provisions of which 


were contained in a deed of 1854. The purchaser of 
@ plot was informed by the vendor in good faith 
that the original deed was lost or destroyed, & 
what purported to be a true copy was produced. 
This copy subsequently proved to be defective. 
An action was brought by an adjoining owner to 
restrain deft. from erecting or allowing to remain 
upon his land certain buildings which contravened 
the provision as to a building line. The property 
in respect of which he was entitled to sue had 
certain erections upon it contravening another 
building stipulation, which provided that no 
erection should be built within 4 ft. of a boundary 
fence :—Held: (1) deft. was affected with notice 
of the building stipulations, for that there was 
nothing in this case to take it out of the general 
rule that notice of a deed is notice of its contents ; 
(2) pitf. had only committed a trivial breach of a 
trivial covenant, & such a breach did not disentitle 
pltf. from having the building stipulations strictly 
enforced. 

The third party to the action had sold the 
propersy, to deft., & upon such sale had written a 

etter agreeing to indemnify deft., as purchaser, 
against all ‘‘ costs, damages, & expenses’ which 
deft. might suffer or incur ‘‘ by reason of the 
building stipulations & conditions being other 
than those set out in the copy.’ The issue 
whether by virtue of such indemnity the third 
party was liable to pay the costs of the whole pro- 
ceedings was tried subsequently to the hearing of 
the action :—Held: (3) the costs were within the 
discretion of the ct., & under the contract of 
indemnity deft. was entitled to recover from the 
third party all costs for which he was liable—that 
is to say, the costs of pltf. as between party & 
party & his own costs as between solicitor & client. 
—HOOPER v. BROMET (1903), 89 L. T. 873 varied 
(1904), 90 L. T. 234, O. A. 

701. Mortgage excepted in conveyance—Notice 
of contents of mortgage.|—Bisco v. BANBURY 
(KARL) eis Cas. in Ch. 287; 22 EB. R. 804. 
Annotations : nsd. Jones v. Smith (1841), 1 Hare, 43. 

Refd. Mertins v. Jolliffo (1756), Amb. 311. 

702. Assignment of premises subject to mort- 
gage—Notice that mortgage contained power of 
sale.|—A sale subject to an agreement by tho 
vendor to execute a mtge., subjects the purchaser 
to any terms which the vendor & mtgee. may agree 
to insert in the mtge. W. having deposited deeds 
with A. to secure a loan, & agreed to cxecute a 
mtge. to him, sold the property to B. subject to 
the mtge., & after the sale executed a formal mtge. 
with power of sale to A., who sold the property 
to L. :—Held: B. was a trustee of the legal estate 
for L., & L. was entitled to an assignment of it 
from B.—LEIGH v. Litoyp (1865), 2 De G. J. & 
Sm. 330; 6 New Rep. 371; 34 L. J. Ch. 646; 
12 L. T. 818; 13 W. R. 1054; 46 E. R. 403, L. C. 

708. Preparation of draft deed—Whether notice 
of its ea ue: whether a trustee having 
prepared a deed of appointment under a power 
(but not knowing of the execution of it) shall be 
held to have such notice as to affect him in respect 
of his payment of the money to the legatee of 


the person who had the power under a subsequent 


ONTARIO Bank (1872), 19 Gr. 155.— 
CAN. 


hat the mtged. 
to W 


escen - o e — 

descended to pin as helr-at-law of his | field; there was sufficient notice to ived by bim from 
executed a will, whereby the mtged. | Put tho officer on baat f as to the | the city of V. under a con 

property was devised to his five sons | estate devisod to W.—McINTosH t. , to scouro advances made 
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Seat. 8.—Constructive notice: Sub-sect. 5, B. (a), 
(b) & (e).] 

will, Where a feme covert disposes by will, it is 

necessary to produce the probate of such will to 

justify the pe ent of the money.—COTHAY v. 

Si alas (1788), 2 Bro. O. C. 391; 29 E. R. 218, 


Annotations :—Consd. Jones v. Smith (1843), 1_Ph. 244 
v ‘Heid (S43), 2 Hare, 210% Ware 9. ‘Egmont (1863), 23 
L. J. Ch. 499; Shaw e. Foster (1872), L. R. & H. L. 321. 
704. Notice of one charge—Not notice of other 

poy ear ral ity two charges on a chose in action 

are contained in one deed, & a notice is given to 
the trustees which specifies one only, the trustees 
have not constructive notice of the contents of 
the deed, so that notice of both the charges is to 


be pnpates them. 

A., having a contingent reversionary interest in 
a fund vested in trustees, sold & assigned a portion 
of it to B. The assignment contained a covenant 
on the part of A. to insure his life against the con- 

_ icy, & to pay the premiums, &, in default, 
to charge the fund therewith. 3B. gave the trustees 
notice of the deed so far as related to the purchase 
only, but not as regarded the charge for the 
insurance :—Held: as to subsequent incum- 
brancers on the fund who had given due notice, 
B. had priority to the extent only of his purchase, 
& not in respect of the charge for insurance.— 
Re Brigur’s Trusts (1856), 21 Beav. 480; 25 
I.. J. Ch. 449; 27L. T. O. 8.82; 2 Jur. N.S. 300 ; 
4 W.R. 381; 52 E. R. 925. 


(b) Recital of Instrument. 
See Conveyancing Act, 1882 (c. 39), s. 3; 
SaLE OF LAND. 
705. General rule— Recital of deed notice of 
706. —— aoe is no dispute that the 
recital of a deed is constructive notice of its 
contents; but to say that a purchaser is not to 
complete his contract unless he has the actual 
inspection of every deed of which he has con- 
structive notice by recital, would lead to a practical 
inconvenience which would be manifestly absurd. 
In some families title-deeds are preserved for 
centuries ; if the earliest of those deeds recites 
a former instrument, made five hundred years 
since, but not now existing, it would be absurd to 
say that a contract is not to be enforced against a 
urchaser because that deed cannot be produced. 
ere must, of necessity, therefore, be some 
practical limit to the operation of this objection ; 
& the trie inquiry seems to be, in every case, 
whether the absence of the deed recited throws 
any reasonable doubt upon the title of the vendor. 
Prima facie, it is to be presumed that the purchaser 
in the ancient conveyance had actual inspection 
of every deed recited, & was satisfied with their 
contents; & further, it is to be observed, that it 
is not probable that a vendor would recite deeds 
which afforded evidence against his title. When 
there is no circumstance to repel the effect of 
these general presumptions, & when the title under 
the conveyance which contains the recital is 
forfeited by sixty years’ undisputed possession, I 
think it a good practical rule to hold that the loss 
of a deed recited throws no reasonable doubt upon 
the title of the vendor, & that the purchaser must 
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deed ee te i ve constructive notice of 
notice of ite terms.— 0. KENDALL 
(1896), 4 B. O. RR. 603.—OAN, 


Equity. 


compre his purchase (LEACH, V.-C.).—PROSSER 
v. Watts (1821), 6 Madd. 69; 56 E. R. 1012. 
Annctation :—Refd. Frend v. Buckley (1870), 10 B. & 8. 
707. Recital of surrender of lease— Notice of 
previous title.|—Renewal of a prebendal lease 
is an ademption of a bequest of it: but a codicil 
to the will, though to pass after-purchased pro- 
perty is a republication of the will, & the lease 
Shall pass by such republications. Mtgee. of a 
lease which recited the surrender of a former lease, 
which was in consideration of the surrender of a 
former lease, in which pltf.’s title appeared, held 
to have notice of the title—CopPIN v. FERNY- 
i (1788), 2 Bro. O. O. 291; 29 EB. R. 169, 


‘Annotations :—Mentd. James v. Dean (1805), 11 Ves._383 ; 
Col ve v. Manby (1821), 6 Madd. 72; Sones ov. Smith 
(1841 eT io 43; Langdale v. Briggs (1856), 8 De G. 


708. Recital of trust—Notice of trusts.]—Where 
purchasers come in under a document in which 
a trust is mentioned, they must take notice of it 
at their peril—DuNouw v. KENT (1685), 1 Vern. 
819; 23 E.R. 404. 

Annotations :—Mentd. Watson v. Knight (1854), 19 Beav. 

369 ; Raworth v. Parker (1855), 2 K. & J. 163; Bran 

v. Plummer (1857), 6 W. R. 117 ; Whitmore v. Turquan 

a Pes G. F. & J. 107; Durant v. Robinson (1876), 


709. .|}—A. made a voluntary sur- 
render of copyholds to a trustee upon trust for 
F. during her life, &, if at her death she left 
children who attained 21, upon trust to sell & 
divide the money among them; but if that event 
did not take place upon trust for A. in fee: after- 
wards, by a deed, reciting that the trustee was 
seised of the premises upon trust for F. & her 
husband & A., the trustee, & F. & her husband, & 
A. concurred in demising the premises, for a valu- 
able consideration, to G. for a long term of years : 
—Held: (1) the lessee was to be considered as 
having notice of the trust for the benefit of the 
children of F., & the lease was void as against 
them; (2) where a bill was filed against the 
devisee of the lease, praying that the lease might 
be declared void, & deft. insisted that, if the lease 
was set aside, pltis. ought to repay the moneys 
expended by his devisor in the improvement of 
the premises, the exor. of the devisor, who 
assented to the devise of the lease, was not a 
necessary A eo) to the suit.—-_MALPAS v. ACKLAND 
(1827), 8 Russ. 273; 38 E. R. 578. ree 


Annotations :-—As to (1) Consd. Jones v. Smith ( 
—_ Ae Expld. Re Chafer & Randall’s Contract, [1916] 


710. Recital of conveyance — Notice of will 
referred to in conveyance.}|—An estate was devised 
to trustees, upon trust by sale or mtge., to dis- 
cpa Dp & eee debt, & to apply the residue for 
the benefit of testator’s children. A. purchased 
the estate of the surviving trustee, but left the 
purchase-money, except what was required to 
satisfy the debt, unpaid, giving his bond as a 
collateral security for the payment of it. Between 
the time of the contract he actual conveyance 
of the premises, A. entered into marriage arts., 
whereby he covenanted to settle the premises 
upon his intended wife & her issue. r A.’s 
marriage & the execution of the conveyance, a 
settlement was made in pursuance of the arts. 
The settlement recited the conveyance, & the 








notiog | PART VIL SHOT. 3, SUB-SEOT. 6.— 
deft. having had o (b). 
0 


Part VII.—Noticz. 


conveyance referred to the will :—Held: (1) the 
settlement conveyed notice of the will, & such 
notice was binding on the wife & children of A., 
although the arts. were silent as to the will; 
(2) testator’s children were entitled, as against the 
children of A., to a lien on the estate, to the 
amount of the purchase money left unpaid. 

A party claiming to be a purchaser for a valuable 
consideration without notice, under a marriage 
contract, must show that he had no notice at the 
time of the settlement; proof that he had no 
notice at the time of the arts. is not sufficient.— 
Davigs v. Tuomas (1886),;-2 Y. & OC. Ex. 284 
7L. J. Ex. Eq. 21; 160 KE. R. 383. 

Annotation i—As to (1) Consd. Jones v. Smith (1841), 1 Hare, 


711. General recital of mortgages—Notice 0: 
unspecified mortgage.]|—A general recital in a deed, 
that there were mtges. on the estate, held to 
affect parties claiming under the deed with notice 
of a ee not specified therein——FaRROWw v. 
a (1840), 4 Beav. 18; 4 Jur. 1028; 49 BE. R. 
Annotations :—Mentd. Hewitt v. Loosemore (1851), 9 Hare, 

449; Colyer v. Finch (1858), 5 H. L. Cas. 905; Carter v. 

Carter (1857), 3 K. & J. 617. 

712. Inaccurate recital— Notice of real con- 
tents.|.—A will was inaccurately recited in a 
conveyance :—Held: the purchaser had notice of 
the real contents of the will.—Hors v. LippELL 
(No. 1), LippELL v. Norton (1855), 21 Beav. 
183; 26 L. J. Ch. 90; 26 L. T. O. S. 305; 2 Jur. 
N.S.105; 4W.R. 145; 52 E. BR. 829. 


Annotations :—Mentd. Sidheo Nuzur Ally Khan .. 
Ujoodhyaram Khan (1866), 10 Moo. Ind. App. 540; Re 
Bellis’s Trusts (1877), 5 Ch. D. 504; Re Bellamy & Metro- 


politan Board of Works (1883), 24 Ch. D. 887. 

713. —— Not sufficient to vitiate express 
notice.]—Recitals in a deed are not representations 
of fact on the faith of which a stranger to the deed 
is entitled to act without inquiry. Where pltf., 
a purchaser of a legal estate, had express notice 
that defts. obtained possession of the land bought 
under a deed which purported to convey to them 
an equitable title thereto:—Held: he must 
convey the legal estate to defts. Erroneous 
recitals in the deed as to the derivation of the 
equitable title actually transferred did not estop 
defts. or vitiate the notice.—TRINIDAD ASPHALTE 
Co. v. CoRYAT, [1896] A. O. 587; 65 L. J. P. C. 
100; 75 L. T. 108; 45 W. R. 226, P. O. 

714. Recital of joint judgment—Notice of un- 
satisfied claims.)—A mtge. given by B. in 1882 to 
an insurance co., from which he had obtained 
@ loan of money, recited a previous deed, dated 
in 1823, executed by A. & B., for the settlement of 
certain family estates, & for the payment of 
some of A.’s debts, & recited that in that deed a 
sum of £3,200 was due to D., as trustee for an 
i , on & judgment against A. & B., that 
that money, with interest, had been paid off, & 
that it was intended to enter satisfaction on that 
& all other judgments affecting the mortgaged 
lands. There were separate judgments, at the 
suit of D., against A. & against B., dated in 1810 
& 1812, but a warrant of attorney given by D. in 
1819, authorised satisfaction to be entered on the 
roll as to them. There was no judgment against 
them jointly for the sum stated in the mtge. 
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the roll as to the separate judgments of 1810 & 
1812, but made no farther inquirles -—Held: as 
the mige. itself had recited a joint judgment for 
a ae sum, the mtgee. had been guilty of 
neg ce in not looking farther into the matter, 
& must therefore be taken to have had a proper 
notice of the unsatisfied claim under the deed of 
1823.—MONTEFIORD v. Brown (1858), 7 H. L. 
Cas. 241; 4 Jur. N.S. 1201; 11 EB. R. 96, H. L. 

Anpotations <Retd, Hoglish & Sootijah, Inveatment Co. v. 


715. Recital of deed which cannot he produced 
—Whether notice of contents.)—Qu.: whether 
notice by a recital is notice of all the contents of 
the recited deed when production of such deed 
cannot be obtained.—_BROwWN v. TANNER (1868), 3 
Oh. APP 697; 37 L. J. Oh. 923; 18 L. T. 624; 


16 W. 882; 3 Mar. L. O. 94, L. JJ. 

Annotations »— Rusden v. Pope (1868), L. R. $3 Exch. 
269; Wilson v. Wilson (1872), L. 14 Eq. 82; Anderson 

v. Butler’s Wharf Co. (1879), 48 L. J. Ch. 824; 

bell (1887), 57 L. J. Q. B. 79: The Benwell Tower 

95), 72 L. T. 664; The Heather Bell, [1901] P. 143; 

hillito v. Biggart, (1603] 1 K. B. 683. 


(c) Leases and Settlements. 

716. Notice of settlement—Whether voluntary 
or pursuant to articles.|—A settlement was made 
after marriage, but in pursuance of articles before 
the marriage; but the articles were not taken 
notice of in the settlement :—Held: a purchaser 
having notice of the settlement, it was incumbent 
on him to inquire whether it was voluntary, or 
made in pursuance of an ment before 
marriage.—FERRARS v. CHERRY Se 2 Vern. 
383 ; 1 Eq. Cas. Abr. 331; 23 E. R. 846. 
Annotations - Jones v. Smith (1841), 1 Hare, 43. 
Refd. Moertins v. Jolliffe (1756), Amb. 311; Hiern ». 

(1806), 13 Ves. 114; Robinson v. Carrington (1833), 1 

Mont. & A.1. Mentd. Senhousev. Karle (1755), Amb. 286 ; 

Jones v. Simes (1890), 43 Ch. D. 607. 

717. That property not included—Whether 
notice of contents of settlement.}|—JoNnus v. Sura, 
No. 686, ante. 

718. That property was settled on bene- 
ficlary—Whether notice of all contents of settle- 
ment.]—A husband & wife Ty that, on their 
marriage, the wife’s father stated in a letter, which, 
however, they stated had been destroyed, ‘‘ that he 
could do no more for her than he done, & that 
he had settled his W. estate upon her.” He had, 
in fact, previously settled that estate on her, but 
subject to a prior charge of £5,000. .? whether 
the notice of the existence of the lement was 
not notice of its contents.—JamMESON v. STHIN 
ag 21 Beav. 5; 25L. J. Ch. 41; 25L.T.0.8. 

00; 62 HE. R. 769. 

719. General notice of leases—-Notice of all 
contents.|—TAYLOR v. STIBBERT, No. 551, ante. 

‘ ——.J—On Aug. 30, 1894, O. agreed 
to let for three years to deft., 8., certain premises 
at a fixed yearly rent, ‘with the option of 


renewal. 

In July, 1896, pltf., L., purchased O.’s interest in 
the premises, & knew that S. was in possession 
under an agreement, but, till early in 1897, was 
not aware of the clause giving the option of 


renewal. 
At the expiration of the three 




















ears L. com- 


The mtge. caused satisfaction to be entered on)menced an action of ejectment, S. counter- 
pore lease, & cannot avyvav, 18 held.—SPUNNER v. WALSH 
Bc aac tabs toca hicauit a partial knowledge. isd), 10 1. Hq. R. 886,—IR, 

719 1. General of lease—Notice —EYRs_0. DOLPHIN (1813), 2 Ball & B. 1. Notts of leasehold ttle — 
of all contents.}—Notice to a purchase 290.—IR. Whether notice of sctilement.}-~In a suit 
of a lease, n inpites notice 119 il. ——.}—The purchaser of a for specific pert ormanoce, & reference 
of all oe ovement in it i being reer aa interest under a decree . babel ; whether — 
ape aes he bound to know ail contained in the loaao under which the the subject of the purchase, was 
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Sect. 8.—Constructive notice: Sub-sect. 5, B. (c); 
sub-sect. sub-sect. 6.] 


claimed for spe for pepeue performance of the agreement 

renew : ].., a8 purchaser, must be 
fixed with notice of the contents of the agreement 
with S.—LEwIs v. STEPHENSON (1898), 67 L. J. 
Q. B. 206; 78 L. T. 165. 

721. Notice of leasehold title—Not notice of 
agreement of exchange.]|—-Under an agreement of 
exchange between A. who held lands under a 
college lease, & B. the owner of an adjoining 
estate, B. occupied part of the college lands, & A. 
had occupied, along with the residue of the lease- 
hold part of B.’s estate. A. having become bkpt., 
the college leasehold was sold, & was described in 
the particulars of sale as ‘“ late the residence of 
A.” :—Held: the purchaser was not to be con- 
sidered as haying porued notice of the agreement 
of exc a right to recover by 
ejectment cae sardon of the easchold which bes 
in B.’s occupation.—M1LEs v. LANGLEY (1831), 2 
Russ. & M. 626 ; oy ee R. 533, L. C. 

Annotations ; :—Oonad. J v. Smith (1 BAL), 1 quate: 43, 

entd. Holmes v. Bonulee (1856), 8 De G. M. 

122. Notice of restrictions a: ae — 
A. agreed to grant a lease to B., who knew that A. 
held under a leasehold title :—Held: B. must be 
deemed to have known that A. could only grant 
a lease with such restrictions as those under which 
he held.— Lewis v. Bonp (1853), 18 Beav. 85; 


52 E. R. 84. 
Annotations :-—Mentd. Rankin v. aay (8000) 2 Doe. F.& J. 
65; Coateworth v. Johnson (1885), Cab. & El 


7128. In joint tenancy—Notice of ankk: — 
i one of three trustees, executed an assignment 
of leasehold property, held jointly by them, to a 
purchaser, & forged the signatures of his two 
co-trustees, & also the requisite assent of the 
cestui que trust to the sale. A. was a solr., & 
acted as such on behalf of the purchaser :—Held : 
the circumstances attending the transaction were 
sufficient to affect the purchaser with notice of 
some trust, if not the actual nature of it; & he 
had constructive notice of the trust through the 
eA i of A., his solr.—BoursoT v. SAVAGE 
(1866), L. R. 2 Eq. 1384; 35 L. J. Ch. 627; 14 
L. T. 209 ; 30 J. P. 484; 14 W. R. 565. 
Annotations : Re Halitax Sugar Refining hei (1890), 

77. L. R163. Refd. Taylor v. Zondoe & Coun y Ba 

Co., London & County Co. Nixon [1901] 2 

Ch. 231. Mentd. Berwick » ce, [1905] 1 Ch. 632. 

724. Notice of covenants.} —The pur- 
chaser of propertiy has notice of the interests of a 
tenant in possession, & the purchaser of lease- 
holds has notice of what it is he purports to buy, 
& that he must be bound by all the covenants in 
the lease ; but one who contracts for a lease from 
a party, with knowledge that he holds under a 
leasehold title, has notice of ordinary but not of 
unusual covenants in the original lease.—WIL- 
BRAHAM v. LIVESEY (1854), 18 Beav. 206; 2 W. R. 


281; 52 E. R. 81. 
sa tea Mentd. 


7125. —— J—P. demised a house & shop 
to the agents of a co.; the lease contained a 
covenant not to use any part of the premises for 
the purpose of sales by auction. The agents of 
the co. sublet to S., who made no inquiry as to the 
terms of the original lease. S. being about to hold 
sales by auction upon the premises, P. filed a 


executed by husband & wife; & the 
wife, after her husband's death, 
reveled the rent. The purchaser 
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date of 


Junto settlement ; 
of very alight, if any, y eigen of its 


Soon ee lease, subsequent to the 
alleged 
ao - were also two ipa At Nagere 
ey grid tne Sens aasignments of it. The r 

ported that the vendor could not wake 
good titlo, by reason of tho cxistence 
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bill to restrain him from so doing :—Held: S. 
having neglected to inquire into the provisions of 
the original lease he did so at his own risk, & could 
not be treated as without notice.—PARKER 
v. WHYTE (1868), 1 Hem. & M. 167; 2 New Rep. 
157; 82 L. J. Oh. 520; 8 L. T. 446; "27 5. P. 468 ; 

11 W. R. 683; 71 E. R. - 

Ge Re 2 Hem 


R. 657 ; Teape 


v.  Souse (p05), 92 L. 'T. 3 

726. Not notice at unusual covenants.|—- 
WILBRAHAM v. LIVESEY, No. 724, ante. 

727. .|— Upon a contract for the 
sale of leasehold property, the fact that it is 
leasehold is not of itself constructive notice to 
the purchaser of unusual covenants contained in 
the lease; &, consequently, the agreement to 
make out a title is not fulfilled by assigning a 
lease containing such covenants which the pur- 
chaser has no actual notice of & has been offered 
no opportunity of inspecting at the time of the 
contract. Fae ae v. BERRIDGE (1888), 20 Q. B. D. 
623; 57 L. J. Q. B. 265; 58 L. T. 886; 52/5. P. 
549; 36 W. R. ise C. A. 

Annotations White bs ue sons {1896} 
1 Ch, 637. = tf et tes (1900), 4 5 Sol. Jo. 
119; Re Haedicke & Lipski " Contract, [1901] 2 Ch. 666 ; 
Molyneux v. Hawtrey, B. 487. Mentd. Bishop 

¥: Taylor (1891), 60 

728. ‘aa aus a down in ecve 
v. Berridge, No. 727, ante, that it is primd facie 
the duty of a vendor to disclose all that is necessary 
to protect himself, & not the duty of the pur- 
chaser to demand inspection of the vendor’s title 
deed before entering into a contract, is not con- 
fined to sales by private contract, but is equally 
applicable to sales by auction. Where on a sale 
of Jeaseholds by auction the particulars & con- 
ditions of sale contained no statement as to the 
nature of the covenants in the lease, which were in 
fact onerous, hor any notice that the lease might 
be inspected at the office of the vendor’s solrs. or 
elsewhere :—Held : the purchaser was not affected 
with constructive notice of the covenants; he 
had not had a fair opportunity of inspecting the 
lease, & was not bound to complete the contract. 
—Re Wurire & SMITH’s CONTRACT, [1896] 1 Ch. 
637; 65 L. J. Ch. 481; 74 L. T. 377; 44 W. QR. 
424 40 Sol. Jo. 373. 

Annotations So oponad. Hone v. Gakstattor ( 1909), 53 Rol. 

















Jo. 286. ‘Refd. y v. Oates (1900), 45 Sol. 
119 ; Re Heodicke Pos ectte oan [1901] 2 Ch. 080: 
eux v, Hawtroy, [1903) 2 K. B. 487; Re Childe 


on’s Contract 1905), 54 W. ee "93 4, 


720. Agreement to grant underlease.|— 
Upon an agreement to grant an underlease 
grantee has constructive notice of the provisions 
of the origi lease only when he has had a fair 
opportunity of ascertaining what they were. 
“LYDE v. WARDEN (1877), 3 Ex. D. 72; 47 L. J. 
Q. B. 121; eerie nda 26 W. RB. 201, O. A. 





he 


Annotations :—  Reava'e. Berridge (1888) 1G B. D. 
623: Re wit aw Smith’s Contract, yet 1 Ch. 637. 
ned. Molyneux v Hawtrey, ied Refd. 
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of the settlement :—Held: the fact 
of the lease executed by a married 
woman was not notice to the lessee, 
“a to t 


settlement, was 
he vendor of a® Roment 
ving hbeon cuted.—GRA 


Part VII.—Norice. 


Lessee’s notice of lessor’s title.|—See LANDLORD 
& TENANT. 

Notice by production of document.]— See Sain 
oF LAND. 


SUB-SECT. 6.—POSSESSION BY TENANT. 
See Conveyancing Act, 1882 (c. 39),s.3; SALE 


OF D. 

780. Notice to purchaser of tenant’s interest.|— 

TAYLOR v. STIBBERT, No. 551, ante. 

781. -|—HIERN v. MILL, No. 669, ante. 

782. -]— The possession of a tenant is 
notice to a purchaser of the actual interest he may 
have, either as tenant, or farther, as in this instance, 
by an agreement to purchase the premises.— 

DANIELS v. DAVISON (1809), 16 Ves. 249; 33 E. R. 

978, L. C.; subsequent proceedings (1811), 17 Ves. 

433, L. O. 

Annotations :—Consd. Bozon v. Williams 
150; Miles ». Tenetey (1831), 2 Russ. 
v. Smith (1841), 1 Hare, 43; y 
2De G. & Sm. 501. ld. & Apld. Bailey v. Richardson 

1852), 9 Hare, 734. Consd. Barnhart v. .Greenshields 
853), 9 Moo. P. CG. GC. 18. Apid. James v. Lichfield 
» L. R. 9 Eq. 51; Cavander v. Bulteel (1873), 9 

p. 79. Consd. Carroll v. Keays, Keays v. Carroll 

22 W. HR. 243; Caballero v. Henty (1874), 9 Ch. 

; Phillips v. Miller (1874, 43 L. J. CG. P. 74; 

Lowis v. Stephenson (1898), 67 L. J. Q. B. 296; Reeves 
v. Pope, [1914] 2K. B. 284. Refd. Brunton v. Neale (1844), 
9 Jur. 3338; Holmes v. Powell (1856), 8 De G. M. & G. 
572; Knight v. Bowyer (1858), 2 De G. & J. 421; Welch- 
man v. Coventry Union Bank (1860), 8 W. R. 729; Beevor 
v. Luck, Beevor v. Lawson (1867), L. R. 4 Eq. 537 ; Hughes 
v. Seanor (1870), 18 W. R. 1122; Phillips v. Miller (1875), 
L. R. 10 C. P. 420; Hunt v. Luck, [1901] 1 Ch. 45; 
Green v. Rbeinbery (1911), 104 L. T. 149; Ashburton »v. 
Nocton, [1915] 1 Ch. 274. Mentd. Klis v. Wright (1897), 
76 L. 'T. 622. 

783. -]—BARNHART v. GREENSHIELDS, No. 

552, ante. 


7134. Right to timber.]—The possession of 
a tenant is notice to a purchaser of the whole 
actual interest he may have in the estate; there- 
fore, of a right to the timber on the estate, although 
such right accrued by a title posterior to that on 
which his possession was grounded.— ALLEN v. 
ANTHONY (1816), 1 Mer. 282; 35 K. R. 679, 1. C. 
—Consd. Penny v. Watts (1849), 13 Jur, 459 ; 








1829), 3 Y. & J. 
M. 626; Jones 
Penny v. Watts (1848), 








Annotations : 
Barnhart v. Greenshields (1853), 9 Moo. P. C. C. 18; 
Carroll v. Keays, Keays v. Carroll (1873), 22 W. R. 243; 
leeves v. Popo, [1914] 2 K. B. 284; Refd. Jones v. 
Smith (1841), 1 Hare, 43; Sutherland v. Briggs (1841), 
1 Hare, 26; Steadman v. Poole (1847), 16 L. J. Ch. 
348; Holmes v. Powell (1856), 8 Do G. M. & G. 572; 
Kult t v. Bowyer (1858), 2 De G. & J. 421; Hunt v. 
eet eka 1 Ch. 45; Green v. Rheinberg (1911), 104 
785. -]— It has been repeatedly decided 

that the purchaser of an estate in the possession 

of a tenant is bound to inquire by what right & 
under what agreement the tenant holds it (PLUMER, 

M.R.).—MEvux v. MAttBy (1818), 2 Swan. 277; 

36 HK. R. 621. 

Annotations :—Mentd. Attwood v. Small (1840), 6 Cl. & Fin. 
523, n.; Taff Valo Ky. v. Amalgamated Soc. of Ry. 
Servants, [1901] A. OC. 426; Markt v. Knight 8.S. Co., 
Sale & Frazar v. Knight 8.8. Co., {1910] 2 K. B. 1021. 
786. -}—A purchaser having notice that 

another person, or his undertenant, is in posses- 

sion of the property is not justified in presuming 
the possession of that power to be the possession 
of the vendor; but is bound to make inquiries of 


49, 








PART VII. SECT. 38, SUB-SECT. 6. 


730 i. Notice to of tenant’s 
interest |}—Possession is constructive is, othcrwise he will 
notice of the title of the r— 
WILSON ». Boyp (1877), Vv. L. R. land though onl 


98.—AUS, 


780 ii, ——~.}—Where an mening 
purchaser of land knows that the lan 


which are 
ed 


is in the occupation of some person 
other than his vendor he is bound to 
inquire of that pee _ his interest 

e 
notice of that person's equities in the 
1 of those equitics . 

ear 

es - Sembte ¢ he will not be actual, notice of the tenant’s 
held to have constructive notice of an 
agreement distinct from & not collateral 
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the person who, by himself or his under-tenant, 
is so in possession, or he will be deemed to have 
notice of the title of such person.—BAILEY v. 
RICHARDSON (1852), 9 Hare, 734; 68 E.R. 711. 


Annotations :—Consd. Barnhart v. Greenshields (1853), 9 
Moo. P. C. C. 183 Knight v. Bowes res 2D0G.& J. 


421; Hunt v. Luck, (1901) 1 . Hunt v. 
Luok, (1902) 1 Ch. 428; Groon ». Rheinberg (1911), 104 


aos ——.|— WILBRAHAM v. LIVESEY, No. 724, 
ante. 

738. -]— When a man is of right in pos- 
session of a corporeal hereditament, he is entitled 
to impute knowledge of that possession to all who 
deal for any interest in the property, & persons so 
dealing cannot be heard to deny notice of the 
title under which the possession is held. Nor is it 
necessary that such possession should be con 
tinually visible or actively asserted. Where, 
therefore, the purchasers of mines took possession 
under the agreement for purchase without any 
convoyance :—Held: a subsequent purchaser of 
the land without any exception of mines took 
with notice of the agreement, & was bound 
specifically to perform it.—HoLMEs v. POWELL 
(1856), 8 De G. M. & G. 572; 44 HE. R. 510, L. Jd. 
ma head :—Consd. Cavander v. Bultecl (1873), 29 L. T. 





789. ——.]—Notice of a tenancy is notice of 
the extent of the tenant’s interest as between 
vendor & purchaser. 

A vendor agreed to sell certain property, & to 
deliver it to the purchaser as freehold. The pur- 
chaser, at the date of the contract was aware that 
A., a third party, was in occupation of part of 
the property; he afterwards found out that A. 
had a lease for thirtcen years of the property in 
his occupation. On a bill by the purchaser for 
specific performance, with an abatement from the 
purchase-money in respect of A.’s interest :— 
Held: he was entitled to no such abatement, inase 
much as, having notice of A.’s tenancy, he was 
bound to inquire into the extent of A.’s interest :-— 
JAMES v. LICHFIELD (1869), L. R. 9 Eq. 51; 39 
J. J. Oh. 248; 21 L. 'T. 521; 18 W. R. 158. 
Annotations :—¥Folld. Carroll v. Keays, Keays »v. Carroll 

1873), 22 W. R. 243. Consd. Caballero v. Henty vo 


Ch. App. 447; Phillips v. Miller (1875), L. R. 1 F 
420. Retd. Cavander v. Bultecl (1873), 9 Ch. App. 80, n. 


740. Notice to mortgagee of owner’s title.|— 
MUMFORD v. STOHWASSER, No. 565, ante. 

741, Extent of notice— Extends to tenant’s 
agreement to purchase.|—DANIELS v. DAVISON, 
No. 732, ante. 

742. Whether notice extends to all in- 
terests.|—(1) On the marriage of deft. with A. 
who, under the will of her former husband, was 
entitled to certain real estates charged with a 
legacy of £2,000, payable to C., a feme sole, deft. 
had notice that C., while sole, had released this 
legacy to A., & that A. had in consequence devised 
to ©. a certain part of the real estates :—Held: 
the knowledge of these facts rendered it incumbent 
on deft. to make further inquiries, & affected him 
with constructive notice of an equitable title 
acquired by the husband of C., under a subsequent 
agreement with A., to have the devised estate 
conveyed to him. ; ; 

(2) At the time of deft.’s marriage with A., the 


to the tenanc _—SHORT v. GILL (1892 
13 N. BW: Eq. 155; 9 N.S. W. W. N. 


730 iii, -——.]—A_ purchaser aware of 
a tenant’s possession of part of the 
tate, has oonstructive, tho 





d to have had 


defined & well 


(1814), 3 Ball & B, 416.—IR. 
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Sect. 8.—Consiructive notice: Sub-sects, 6,7, 8 & 9.) 


husband of O. was in possession as tenant of the 
estate in question. Qu.: whether this circum- 
stance alone would affect deft. with constructive 
notice of the real interest which the husband of 
O. had in the estate.—PENnNyY v. Warts (1849), 1 
Mac. & G. 160; 2 De G. & Sm. 623; 1H. & Tw. 
266; 19 L. J. Ch. 212; 141. T. 0. S. 82; 13 Jur. 
459; 41 E. R. 1220, L. C. 

Annotation :—Generally, Mentd. A.-G. v. Wilkins (1853), 17 
Beav. 285. 

148. Not to terms of tenancy.]—The con- 
ditions of sale of a public-house stated that it was 
in the occupation of atenant. <A brewer, intending 
to use the public-house for the sale of his beer, 
agreed to buy it. Hé afterwards learnt that it 
was under lease to another brewer for a term of 
which eight years were unexpired :—Held: the 

urchaser was not bound to ascertain from the 

nant the terms of his tenancy ; & in such a case 
the vendor could not enforce specific performance. 
ABALLERO v. HENTY (1874), 9 Ch. APP. 447; 
A J. Oh. 635; 30 L. T. 814; 22 W. R. 446, 








arty) Refd. L. & A Pee a seer Tey Loy ‘ake ; r. 
e je e e e ©. 4) day 1° e 

393. Mentd. Manson v. Thacker (1878), ‘ Ch. D. 620. 
144. Not to notice of lessor’s title.|— 


Possession of land by a tenant affects a purchaser 
with knowledge ony of the tenant’s rights, & not 
with knowledge of the lessor’s title. 
An inquiry of the tenant to whom the rent is 
re is not an inquiry which ought reasonably to 
e made by a purchaser, so that, by reason of his 
omission to make such inquiry, he is not affected 
either by Conveyancing Act, 1882 (c. 39), s. 8, or by 
the law as it stood before the passing of the Act, 
with constructive notice of anything he might 
have learned if such inquiry had been made. 
Under [Conveyancing] Act, 1881 (c. 41), s. 2 (8), 
“* purchaser, unless a contrary intention appears, 
includes a lessee, or mtgee., & an intending pur- 
chaser, lessee, or mtgee. or other person who, for 
valuable consideration takes or deals for any 
property. The reason why it is necessary to 
uote that is because it was suggested in ent 
that a purchaser for valuable consideration could 
only up that he was without notice in the case 
where his vendor was in possessi 


ion. That defini- 

tion shows that under [the above Act] that is not 
so, & I have my doubts whether it ever was so 
(VAUGHAN WituiaMs, L.J.)—HuUnNtT v. LUCK, 
{1902] 1 Ch. 428; 71 L. J. Ch. 239; 86 L. T. 68; 
a R. 291; 18 T. L. R. 265; 46 Sol. Jo. 229, 
Annotations :-—Consd. ©. Rheinbe 911), 104 L. T. 
149. Befd. Por hewn (1907), 9 {i tT $54. ‘i 
745. ———- Vendor remaining as tenant — Not 
notice of lien for purchase money—Receipt given 
for full payment.]—-Where a vendor signs a abeigry 44 
for the whole purchase-money, but suffers the 
purchaser to retain part of it, & remains in posses- 
sion of the estate as tenant to the purchaser, his 
possession is no notice to a subsequent purchaser 
or incumbrancer of his lien on the estate for the 
retained.— WHITE v. WAKEFIELD (1835), 


sum . 
7 Sim. 401; 4L. J. Ch. 195; 58 E. R. 891. 
Annotations :-—Consd. Hunt v. Luck, [1901] 1 Ch. 45. Refd. 





debta out of the estates comprised in the 
affected 


Equiry. 


Holmes o. Powell (1856), 8DeG.M.&G. 
bd YS haa Ch. 168; Powell v. 


7 
746. ——— Occupation by mother of vendor— 
Whether notice of her life interest.|——A person, 
seised in fee of an estate subject to the life interest 
therein of his mother, & having knowledge of his 
mother’s interest, contracted to sell the estate to 
a party who had no actual knowledge of her 
interest, but knew, or might have known, that 
she resided on the property as tenant or occupier : 
—Held: although the mother’s residence might as 
between her & the purchaser have carried con- 
structive notice of her rights it was not necessarily 
notice as between the vendor & purchaser, in those 
respective characters, so as to deprive the pur- 
chaser of his right to compensation in respect of 
the life interest.—-NELTHORPE v. HOLGATE (1844), 
1 Coll. 208; 8 Jur. 551; 63 E. R. 384. 
Annotations: nsd. Oarroll »v. Keays, Keays v. Carroll 
(1873) 32 W. R. 243. Refd. Beeston v. Stutely (1858), 
7 L. J. Ch 156; Barnes v. Wood ten} L. R. 8 Haq. 424; 
Bldg. Soc. (1900), 44 Sol. Jo. 592 ; 
i 06)1Ch. 412. Mentd. 
. O. 8. 180; Wilson v, 
. 8S. 810; Edwards Wood v. 
Marjorib Fad ie De G. & J. 329; Mawson v. 
Fletcher (1870), L. R. 10 Hg, 212; Re Robinson, Ez p. 
Burrell (1876), 1 Ch. D. 537; Davenport v. arsley 
1886), 64 L. T. 872; Merrett ». Schustor, [1920] 2 Ch. 
40; Said v. Butt, [1920] 3 K. B. 497; Procter v. Pugh, 
[1921] 2 Ch. 258. 

747. Possession by stranger—Not presumption 
of possession by vendor.]—-BaiLEy v. RICHARDSON, 
No. 736, ante. 

748. Possession by firm—Notice of partnership 
title.|—O. & B., tenants in common in fee, in 
equal shares, of a messuage & premises, entered 
into partnership, & it was agreed by the articles 
that this property should be partnership assets ; 
& it became the place where the business of the 
firm was carried on. After this B. made a legal 
mtge. in fee of one moiety to secure his private 
debt to a person who knew that the property was 
the place of business of the firm. Some years 
afterwards B. absconded, & C. was obliged to pay 
the debts of the firm, all of which had been con- 
tracted since the mtge., & a large balance thus 
became due to him :—Held: as the mtgee., when 
he took his security, knew that the firm was in 
possession of the property,he had constructive notice 
of the title of the partnership, & his claim must 
be postponed to that of 0.; & the circumstance 
of the debts paid by C. having been incurred since 
the mtge. did not affect the case.—CAVANDER v. 
BULTEEL (1873), 9 Ch. App. 79; 43 L. J. Ch. 870 ; 
29 L. T. 710; 38 J. P. 218; 22 W. R. 177, L. JJ. 
Aes :—Refd. Re Bourne, Bourne v. Bourne, [1906] 1 


SuB-sEct. 7.—Lis PENDENS. 


749. General rule—Not notice of all equities 
arising in suit.)]—Lis is not notice of every 
equity which arises in the course of a suit 
SHALOROSS v. DIXON (1838), 7 L. J. Oh. 180. 

750. Buit for trust—Notice of trust.|— Diaas 
v. Boys (1598), Toth. 186; 21 E. R. 103. 

751. Suit for account of estate of infant— 
Notice that infant a ward of court.|—The 


abcyance.}—A suit was instituted in 


te aie et ce Fa | ee a ee | a lapeaa ste es eae 
: io or : ve set aside. 
tient cut of amctee (Gnuprtoed to tection @ decree for an account only | answered, & in 1828 no proosed- 
setileoment-——Notice to parties claiming | % continuance of the Jitigation.— ings having mn taken cause 
under acttlement.}—~Parties claiming Bisons v. Saaw (1842), 2 Dr. & War. co his answer. In 18389 a bill of 
stier's doceee fo Sooouat in wareditors | n, Suit, to smpeaoh ante for fraud | The came rowghb.to «hearing in 
& acoount in a tor’s nh. t or fra : n 
suit, instituted to enforce payment of | —Nolice to hon orev whtle ‘action in | 1842. Scmbie: there was sufficiont 


Part VII.—NOorTIcEz. 


endency of a bill in the Ot. of Ch. relating to an 
ant’s estate will so far give notice to all the 
world of the infant’s being a ward of ct. that the 
who are concerned in the marriage of such 
ant without the leave of the ct. will be guilty 
of a contempt.—Moor v. Moor (1740), Barn. Ch. 
404; 27 BE. R. 697. 
Annotation :—Mentd. Marshall v. Exeter (Bp.) (1860), 7 
OC. B. N. 8. 653. 


762. Notice that assignor defendant to suit— 
Not a notice affecting rights of assignee.|—Notice 
that an assignor was a trustee & deft. to a suit 
for an account in which his fund might be made 
answerable in case of default proved, is insufficient 
to affect the assignee.—-EDGAR v. PLOMLEY, [1900] 
A. C. 481; 69 L. J. P.O. 95; 82 L. T. 573; 49 
W. R. 142; 16 T. L. R. 395, P. C 


:—~Moentd. Cloutte v. Storey, {1911} 1 Ch. 18; 
Thompson v. Thompson, [1923] 2 Ch. 205. 


SusB-sEcT. 8.—NoTICE OF TRUST. 

See, generally, TRusts & TRUSTEES. - 

758. Mortgage of policy by surviving trustee.|— 
A policy was assigned to two, on trusts not appear- 
ing on face of assignment. At request of surviving 
trustee, A. paid premiums on the policy & lent 
money to him, taking a deposit of the policy as 
security & giving to the office earlier notice than 
the cestuis que trust. A. was told by the trustee 
that he was solely interested in the policy, & made 
no further inquiry as to the interest of the deceased 
t - The necessity for borrowi to pay 

remiums arose from the default of the trustee :— 
eld: (1) A. had constructive notice of the trusts ; 

(2) notice to the office was not necessary to perfect 

the title of the cestuis que trust, & A. had no lien 

on the policy-moneys for the premiums paid by 

him.—CLACK v. HOLLAND (1854), 19 Beav. 262; 

24 1.J.Ch. 13; 241. T. 0.8.49; 18 Jur. 1007; 

2 W. R. 402; 52 BE. BR. 350. 

Annotations oprah! | Mentd. Ashwin v. Burton (1862), 
32 L. J. Ch. 196; Williams v. Higgins (1868), 17 L. T. 
625; Saunders ». Dunman (1878), . D. 825; Re 
Leelle, Lealie v. French (1883), 23 Ch. D. 552; Re Brogden, 
Billing v. Brogden (1888), 38 Ch. D. 546; Re Harst; 

63 L. T. 665 ; Re Roberta, Knight 


Addison v. Topp (1890) 
vw. Roberta (1897), 76 I. T. 479; Re Greenwood, Green- 
wood v. (1911), 105 L. T. 609. 


764. Mortgage interest received from trustee.|— 
KNIGHT v. BOWYER, No. 654, ante. 

7655. Share certificate transferred by one trustee 
—Share certificate in two trustees.|—(1) H., a sole 
trustee of shares, executed a transfer & delivered it 
with the certificate of the shares to a mtgee. who 
had no notice of the trusts. The mtgee. did not 
register his transfer until after notice of the trust : 
—Held: the transfer could not be impeached. 

(2) The certificate showed that the shares had 


881 


formerly stood in the names of two persons :— 
Held: this was not enough to put the mtgee. on 
inquiry or fix him with notice. 

(3) Although it is true that, as between him & 
the co., S. [deft.] did not become the owner until 
after registration, nothing but his own act was 
necessary to make him complete master of the 
shares. His position was like that of a person to 
whom an estate is conveyed, to become legally 
vested on the performance of some condition, such 
as the making of a demand, or the like; &, in 
such a case, notice of a trust would not prevent 
the subsequent performance or effect of this 
condition. It was suggested that the transfer 
could not be completed without a breach of trust, 
but that is not so. After the notice, S. did not 
require H. to commit any breach of trust, or to do 
anything. It is the case of a person advancing 
money on an equitable security without notice 
of a trust, & afterwards getting in the legal estate, 
& no more involves a breach of trust than when a 
mere incumbrancer gets in the legal estate as 
tabula in naufragio (Woop, V.-0.)—Dopps v. 
er 2 Hem. & M. 424; 12 L. T. 139; 


Annotations :—As to (1) Refd. Powell v. London & Provincial 
Bank, [1893] 1 Ch. 610. Generally, Mentd. R. v. Shrop- 
shire Union Co. (1873), L. R. 8 Q. B. 420; O v. 
Brown, Janson (1878), 38 L. T. 145; Roots v. W n 
(1888), 38 Ch. D. 485. 

756. Lease held in joint tenancy.]—-BoURSOT v. 


SAVAGR, No. 723, ante. 


SuB-sECT. 9.—OTHER CASES. 


757. Attestation—Of second mortgage by first 
mortgagee—-Notice of contents.|—-Where a 
mtgee. is witness to the second mtge., though no 
actual proof of his knowing the contents thereof, 

et since the presumption is that he might have 
Caowe the same, this shall postpone him.— 
MocATTA v. MURGATROYD (1717), 1 P. Wms. 393 ; 
24 E. R. 440, L. C. 
Annotations :—Retd. Beckett v. Cordley (1784), 1 Bro. C. C. 

353. Mentd. Digby v. Crages (1763) 2 Eden, 200; Plumb 
*v. Fluitt (1791), 2 Anst. 432; Toulmin v. Steere (1817), 

3 Mer. 210; Allen v. Wedgwood (1845), 4 L. T. OQ. S. 492 ; 

Watts ». Symes (1851), 1 De G. M. & G. 240; Stevens v. 


Mid-Hants Ry., London neial Assocn. v. Stevens 
1873), 8 Ch. App. 1064; Adama v. Angell (1877), 5 Ch. D. 
Sea : ania v. Whiteley, [1911] 2 Ch. 448. 


158. ——— Will informally attested—Not notice 
of forgery of will.}—Jones v. PoWLES, No. 526, 
ante. 

759. Rentcharge payable from land—Notice of 
charitable use.|—If a purchaser takes lands with 
notice that a stated sum, £20, was issuing anually 
out of them, & makes no inquiry of the parties 
to whom the rentcharge is paid respecting it, & 


- to affect purchasers of the ; Purchaser assured of non-existence of | assured that there wore no title 
subject-matter in 1830, with construc- | title deeds.}—Land in S. occupied by | deeds:—Held: there wee ; zo — 
tive notice. THORNHILL v. GLOVER | M., under promise of a grant from the | structive notice to doft. of the rust, 
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Vuk ps0 value. }—An ican valuable ootiileretion. to S., t & the trust in his nr hg avoided 
tion to set aside a lease was filed in or possession of the sai by the subeoquens eal or ; ‘ 
1832 amended in 1837. The | Jand, in trust for the son of S., & in | SpENSER_v. Gray ( ; Legge, 
interest in. 1835 case of his death during his minority, | 477.—AUS. 

ut into sot & the parties remainder to S., & in tho same instru- 

Under this settlement abeerted | ment covenanted with 8. for good | PaRT VII, SECT. 3, SUB-SECT. 9. 
their rights as purchasers lease | title, eto. In 1834 S. sold to deft. who atin > ie dole. Gao: 
for value, & without notice: but it ever since n in po on. _@: in oY vo My oe 
surth tent fo afect there was lis pendens yesians oe to 8. Miering brought 8 bil for AY "purchaser at suction is not put 
of My adcaes them eee a conveyance of the pro y, forwhich | upon ing coe > by, Y 
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PART VII, SEOT. 3, SUB-SEKOCT. 8. 
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Sect. 3.—Constructive notice: Sub-sect.9. Sect. 4. 
rire he Sects. 1 & 2: Sub-sects. 1, 2, 8, 
oe Se 


it turns out that the whole lands were devoted to 
charitable uses, & not merely that £20 is issuing 
out of them, he is affected with notice, & the 
charity would be decreed to be entitled to them.— 
A.-G. v. JONES (1836), 2 Jur. 869. 

760. Notice of charge-—- Amount inaccurately 
stated—Notice of actual charge.J—(1) Shipbrokers 
advancing moneys to the owner of a ship for the 
ship’s use, having at the same time notice, by an 
indorsement on the certificate of registry, of a 
prior mtge. on the ship, are not entitled to be repaid 
their advances out of the freight in priority to the 
mtgee., although the mtgee. does not take posses- 
sion of the ship until after she has entered the 
docks from her homeward voyage. 

(2) Notice of a charge to an indefinite amount, 
although the notice be inaccurate as to the 
particulars or extent of the charge, is sufficient to 
put upon inquiry a party dealing with the pro- 
perty subject to the charge; &, if the actual 
charge afterwards appears to be peed 
described in the notice, it is nevertheless sufficient, 
as a ground for giving priority for the true amount 
of the charge, as against the party who receives 

the incorrect notice, but made no inquiry.— 
GIBSON v. INGO (1847), 6 Hare, 112; 67 E. R. 1103. 


Annotations :—Generally, Refd. Knight v. Bowyer (1858), 
2DeG. & J. 421. Menta. The Celtic King, (1804) 4 OB). 


761. Agreement by feme sole disposing of 
property—Notice to subsequent husband.|—PENNY 
v. Warts, No. 742, ante. 

762. Payee married woman — Whether notice 
that money part of her separate estate.|—A bill of 
exchange was drawn in favour of a married woman, 
& sent by her trustees in a letter to her. Her 
husband surreptitiously obtained possession of 
the bill, & signed her name to it without her know- 
ledge or concurrence, & having indorsed & dis- 
counted it through one P., who also indorsed it, 
he absconded. The wife, before the bill became 
due, discovered the fraud, & gave notice to the 
acceptors, who refused to pay at maturity. The 

unters recovered at law against [P., who 
sued the acceptors. The wife, by her next friend, 
filed her bill to restrain this action, & prayed that 


the acceptors might be ordered to pay the money | 
to her on her separate receipt. The Master of | 


the Rolls decided that no rights could be gained 


under the forged signature ; that the payee being | 


& married woman affected the party taking the 
bill with notice that it was the separate property 
of the wife ; that the holder had a right to retain 
it, though he must not sue upon it, & that the 
acceptors must pay the money to the married 
woman. Upon appeal:—Held: (1) P. was a 
bond fide holder for value, & as such legally entitled 
to the bill; the ct. would not interfere to defeat 
his title; (2) no blame was attributable to him 
for not making inquiries other than of the husband, 
a8 to the wife’s signature, & the bill would be dis- 
missed with costs. 
(3) Qu.: whether the fact of the payee being 
& married woman being known was constructive 
notice that the money formed part of her separate 
estate.—DAWSON v. NCE (1857), 2 De G. & J. 
41; 27 L. J. Ch. 169; 30 L. T. O. 8. 237; 4 Jur. 
pilernite Piper Fig Be hreyn (1811) 
i~~-48 Ty’ 9. 9 
24 L. T. 461. ore: = 
(1885), 29 Ob. D. aake en 07 * Banking Oo. o. Jones 
768. Absence of receipt in deed—Not notice of 
other irregularities in deed.J—(1) Plitfs. sought to 
set aside a conveyance made by their ancestor, 


EQuvITY. 


as they alleged, while a lunatic, under undue 
influence, & for an inadequate consideration. 
Deft., who claimed under a derivative title from 
the purchaser, insisted that he was a purchaser 
for valuable consideration without notice :—Held : 
as no notice, actual or constructive, had been 
proved, the ct. would not interfere, & the bill 


| would be dismissed with costs. 


(2) The absence on a deed of a receipt for the 
consideration, though it is notice of its non-pay-~ 
ment, is not constructive notice of other irre- 
gularities in the transaction. 

(3) The doctrine of Kennedy v. Green, No. 628, 
ante, requires to be administered with the greatest 
care & delicacy, & to be so acted on as, on the one 
hand, to protect a purchaser for valuable con- 
sideration against all the world, &, on the other, 
so as not to encourage fraud, by permitting a 

urchaser to disregard the plain & obvious marks 

symbols of it. . 

(4) Evidence of the general reputation of the 
insanity of a person, in the neighbourhood in 
which he resided, is inadmissible to prove that a 
person was cognisant of that fact.—GREENSLADE 
v. DARE (1855), 20 Beav. 284; 24 L. J. Ch. 490; 
1 Jur. N.S. 204; 3 W.R. 220; 52 E. R. 612. 


764. Money lodged in bank by treasurer of 
corporation—Notice of ownership in corporation.| 
—D. vee appointed treasurer to a corpn. In 
1841, A., B., 3 C. became his suretics to the 
extent of £2,000. D. opened a banking account, 
in which he was described as treasurer; but this 
designation was added without his authority, & 
was afterwards struck out. It was understood 
between D. & the corpn. that he should always 
have a considerable balance in his hands, of which 
he might make interest for his own profit. In 
Aug. 1848, D. drew out £2,300 from his banking 
account, & placed the same in another bank in 
the name of his son, a minor. In the same month 
D. obtained his son’s indorsement of a receipt, & 
withdrew the £2,300 from his name & placed it in 
that of his daughter, who was of age. n Sept. 29, 
1848, A. received notice of D. being a defaulter 
in his accounts with the corpn. A. called upon D. 
& required an explanation & indemnity. D. then 
gave to A. the deposit ee for £2,300, upon 
which, it being signed by the daughter, A. received 
that sum from the bank. In a suit by the corpn. 
against D. & his sureties: — Held: there was 
sufficient evidence to show that the £2,300 was 
part of the corpn. moneys, & A. ought to have 
made further inquiry, &, therefore, the sum must 
be restored to the corpn.— BERWICK-UPON-TWEED 
(MAYOR, ETC.) v. MURRAY (1857), 7 De G. M. & G. 
497; 26 L. J. Ch. 201; 28 L. T. O. S. 277; 3 
Jur. N.S.1; 5 W. BR. 208; 44 E.R. 194, L. C. 
Annotation :—Distd. General Steam Navigation Co. v. 

Rolt (1858), 6 O. B. N. 8. 550. 

765. Adjudication in bankruptcy published in 
London Gazette—Whether notice of title of 
assignees in bankruptcy.)—(1) The publication in 
the London Gazette of an adjudication in bkpcy. 
under Bkpcy. Act, 1861 (c. 134), is not, for all 
intents & purposes, notice to all the world of the 
title of the assignees in bkpcy. to bkpt.’s estate. 
S., the holder of fifty shares in a telegraph co., was 
adjudicated bkpt. in Oct. 1864, & the adjudi- 
cation was duly advertised the same month in 
the London Gazette. In Nov. 1864, ©. was 
appointed assignee. The shares were not at that 
time thought to be of much value, & the ee 
took no steps in respect of them until July, 1869, 
when their value had considerably increased. 
S. died in 1866, leaving his widow his extrix., who 


Part VIII.—EqQurraBLE ASSIGNMENTS. 


was, according to a provision to that effect in the 
arts. of assocn., reco by the co. as the only 
person entitled ine shares. A transfer of the 
shares was accord ney mate into the name of 
the widow, & by wie time that O., the assignee in 
bkpcy., took any ste PS with respect to the shares, 
45 of them had passed into the hands of purchasers 
for valuable consideration without notice & were 
a behead in the names of such purchasers. On 
motion by C. to rectify the register :—Held: C.’s 
title could not prevail against that of the purchasers 
for valuable consideration without notice, & the 
motion accordingly, so far as it regarded the 45 
shares, would be refused with costs, the co. being 
ordered to transfer the remaining five shares into 
the name of C. 

(2) A legal right to have a conveyance is an 
equitable interest in the subject-matter of the 
conveyance.—Re LONDON & PROVINCIAL TELE- 
GRAPH Co., Lrp. (1870), 389 L. J. Ch. 4193; 23 
L. T. 2373; sub nom. Re LONDON & PROVINCIAL 
ae Co., Lrp., He p. BUTLER, 18 W. R. 

766. Payment of rent—Notice of title of person 
He Pda rent paid.|—KNIGHT v. BOWYER, No. 

54, a 


Purchase subject to existing tenancles—Notice of 
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ata for ieee oy an ate AGRICULTURE, 
Vol. II., p. 42, No. 229. 

Dealings wiih « pte any—When notice of memo- 
randum & articles.|—See CoMPANIES, Vol. IX., 
p. 96, No. 405. 

Court rolls—-Whether constructive notice to 
purchaser.|—-See CopyHOLDS, Vol. XIII., p. 40, 
Nos. 467-469. 

Securities deposited with bank—When affected 
by notice of prior claims.]—See BANxKgrs, Vol. III., 
pp. 163, 271, 273, Nos. 249, 844-848, 854-856. 

Money paid into bank of agent— Whether 
affected by notice of principal’s rights.] — See 
AGENCY, Vol. I., p. 372, Nos. 793, 794. 


Sect. 4.—NOTICE ge BY REGISTRA- 
Registration of mortgage of ships.|—See Suip- 


PING 

Registration of assignment of patents.|—See 
PATENTS. 

Registration of rentcharge.|—-See RENTCHARGES 
& ANNUITIES. 

Registration of securities.|—-See MORTGAGE. 

Registration of title to land.]|—See REAL PRo- 
PERTY ; SALE OF LAND. 


Part VIII—Equitable Assignments. 


Sect. 1.—IN GENERAL. 
See, generally, CHOSES IN ACTION, Vol. VIII., 
pp. 421 et seq. 


Sect. 2.—WHAT MAY BE ASSIGNED. 
SuB-sEcT. 1.—IN GENERAL. 
See CHOSES IN ACTION, Vol. VIII., pp. 426 e# seg. 


SUB-SECT. 2.—DEBTS. 


See CHOSES IN ACTION, Vol. VIII., pp. 427-429, 
Nos. 57-78. 


3.—BENEFIT OF CONTRACT OR 
COVENANT. 

See CHOSES IN ACTION, Vol. VIII., pp. 430, 431, 
Nos. 79-84 ; CONTRACT, Vol. XITI., + BP: 596 et seq. 

Novation.|—-See Contract, Vol. XII., pp. 596- 
606, Nos. 4956-5027. 

Contracts in restraint of trade.|—See TRADE & 
TRADE UNIONS. 

Contracts of insurance.|—See INSURANCE. 

Copyright.])—See CopyRgiGHT, Vol. XIII., pp. 
189-196. 

Rights under building contracts.}—Sce BurInpING 
Contracts, Vol. VII., pp. 417-420. 

Rights under negotiable instruments.) — See 
BILts oF ExcHAnas, Vol. VI., pp. 297 et sag. 


SUB-SECT. 


PART VIII. SECT. 2, SUB-SECT, 6. 
nee x rie assignable. 


a mere” *chanoe of sucoseding 
rey bets was @ bare possibility 


inca of 
now settled eee 


Seer ty conor ths 
co t to Sonee estate when it 
falls into possesion in cases which are 


SUB-SECT. 4.—INTEREST IN LITIGATION, CLAIM TO 
DAMAGES, COMPENSATION ON RESCISSION. 
See CHOSES IN ACTION, Vol. VIII., pp. 431-433, 
Nos. 85-102. 
Assignments savouring of champerty or main- 
tenance.|—See ACTION, Vol. I., pp. 70-79, 85, Nos. 
584-587, 589-593, 600-637, 696. 


SuB-SEcT. 5.—ANNUITIES AND RENTCHARGES. 


See CHOSES IN ACTION, Vol. VIII., pp. 433, 434, 
Nos. 103-109 ; RENTCHARGES & ANNUITIES. 


SUB-SECT. 6.—POSSIBILITIES AND EXPECTANCIES. 


767. At law—Not assignable.|——-HoLroyp v. 
MARSHALL, No. 159, ante. 

——- ——..|—_-See CHosEs IN AcTION, Vol. VITI., 
p. 484, No. 110. 

768. In equity—Whether assignable—For good 
consideration.|—A possibility of a term is in 
equity assignable for a good consideration.— 
THEOBALDS v. Durroy (1724), 9 Mod. Rep. 102 ; 
88 E. R. 342. 


Annotations: —Refd. Dalway (1747) 3 Atk, nent 

ae 0), 1 As Oe a “Ati 607 Batoa ye a: an o 

° 8 n an ’ 
 yate i 207: Shallet ars), 3 Ben 


Ward 
onner v. Morton (1838), : — 
aero), 8 De G. M. & 








769. a Hersoen v. cece No. 
159, ante. 
t ed by Transfer of 
t in pase eae ot such Aot—Get_ K. L. J Sucavapa Rast 


will e enforoe GAaRN rT ard ) Prasapa Rao 
Gaan, {i936} » le =u 39 Mad. 654.— 


$34, 


9 & 10. Seok, 8: 
& 5: Sub-sects. 1, 2, 3,4 & 5. 
IX. Sect. 1.] 


770. ——- ——— For value.]—Future py roperty, 
 pregn aheae & expectancies are assignable in equity 
or value. The mode or form of assignment is 
absolutely immaterial provided the intention of 
= parties is clear. To effectuate the intention 
an assignment for value in terms present & im- 
mediate has always been regarded in equity as a 
contract binding on the conscience of the assignor 
& so binding the subject matter of the contract 
when it comes into existence if it is of such a 
nature & so described as to be capable of being 
ascertained & identified (LORD MACNAGHTEN).— 
TaiLny v. OFFICIAL RECEIVER (1888), 13 App. 
Cas. 523; 58 L. J. Q. B. 75; 60 L. T. 162; 37 
W. R. 613; 47. L. R. 726, H. L.; revsg. S. C. 
sub nom. OFFICIAL RECEIVER v. TAILBY (1886), 


18 Q. B. D. 25, O. A. 

Annotations : —Retd. Re Ellenborough, Towry 

Burne, [1903 1 Ch. ad Gl v. Bromley, (i912) 3. B 
4 ter a Q aes Bank 
e 


assigned: Sub-sects. €, 7, 8, 
Sub-sects. ] & 2. ‘Sects. 4 
Sect. 6. Part 


& 0. 


Gong), § . J. P. Lind, Ind 
og - Lind, (1915 1B oy Ba National Provincial 
Bank o England Electric Theatres, [1916] 

fgae Ho ronda - hillars T Timber 
Co., (1917 "1 K. B. 305 erfo t Soc. 

London Theatre of Varieties, [1924] A.C. 1. Menta. Re 
Clarke, Coombe Carter 5(t88%)» 36 Ch. D. 348; Re 
Turcan (1888), 40 ‘Ch. D. ; Re Pyle alge (1889) S's 
Ch. estern Wagon & i a Mens 
e 


[1892 a Ch. 271; Re Kelcey, Tyson v. SE. Seok 4 
Ch. 530; Nelson, Edward v. ” Faber, (1903) 

Re Yorkshire Woolcombers <Assocn., rth v. 
Yorkshire Woolcombers Assocn., P HOa oa ‘Ch. 284 ; 
Fe Dallas, [1904] 2 Ch. 385; Re Fitzgerald, Surman v 
Fitzgerald, [1904] 1 Ch. 573; ae Reis, Ez a a Clough, 
[1904] 2 K. B 9; Ward, Loc v. Long, (1906] 2 Ch. 
550; Re Cope, Marshall ¢v. fon (1914), 110 L. T. 905; 
British Union & National Insce. v - Rawson, [1916] 2 Ch. 


476; London County & Westminster Bank v. Tompkins 


-|— The 
in Holroyd v. Marshall, No. 159, ante, of cepa to 
be that an assignment, for value, of future 
perty without possession creates an equitable itle 
only, but if possession is actually taken of the 
property when it comes into existence then a legal 
interest is acquired.— MORRIS v. DELOBBEL-FLIPO, 
[1892] 2 Ch. 352 5 61 L. J. Ch. 518; 66 L. T. 320; 
40 W. R. 492 ; 36 Sol. Jo. 347. 


Annotations :-—Mentd. Lord's Trustee v. G. E. Ry., (1908) 
2K. B. 543 Wrightson v. McArthur & utentaens, {1921} 


2 K. B. 807. 

-]—See CHosEs IN ACTION, Vol. VIII., 
p. 484, Nos. 111-118. 

Future debts.]|—See CHOosES IN ACTION, Vol. 
VIII., pp. 428, 429, Nos. 69-78. 

Future book debts—Ass ent by bill of sale.|— 
See Bri1s oF SAxz, Vol. . 124, Nos. 705, 706. 

After-acquired property— ignment by bill of 
sale.|— See Brnis OF SALE#, Vol. VII., pp. 118-125, 
Nos. 686-706. 

Future receipts of business—Assignment in- 
operative against trustee in bankruptcy.]—See 
BANKRUPTCY, Vol. V., p. 697, No. 6129. 

Future payments—Assigned by bankrupt.|—See 
er aaa Vol. V., pp. 695-697, Nos. 6122- 





SUB-SECT. 7.—REVERSIONARY INTHRESTS. 
See CHOSES tn ACTION, Vol. VIII., pp. 434, 485, 
Nos, 119-123. 


Sup-secr. 8.—ALIMONY AND MAINTENANCE. 


See Cxoszs In Action, Vol. VIII., p. 485, Nos. 
124-126: Hussann & 


Equiry. 


SUB-SECT. 9.——-PRIZE MONEY 
See Cxosus IN ACTION, Vol. VIII., pp. 435, 436 
Nos. 127-182. 


SuB-sEcT. 10.—Waans, SALARIES, PENSIONS, 
ALLOWANCES, ETC. 
Sce CHOSES IN ACTION, Vol. VIII., pp. 487-441, 


aire satsirhlt f in bankruptecy.]—See Ba 
Ce vOL V.. v an. Nos V'4504-7616. 


jprcy, Vol. V., pp. 97-980. 


Sect. 3.—WHAT AMOUNTS TO AN ASSIGN. 
MENT 


SuB-sECT. 1.—IN GENERAL. 
See CHOSES IN ACTION, Vol. VIII., pp. 442 et seq. 


SUB-SECT. 2.—ASSIGNMENTS MADE ABROAD. 

See Cuosys IN ACTION, Vol. VIII., pp. 476, 485, 
495, Nos. 459-462, 495, 541 ; ConFLICT or Laws, 
Vol. XI., pp. 359-362, Nos. 420-435. 


Sect. 4.—NOTICE OF ASSIGNMENT. 
See CHosES IN ACTION, Vol. VIII., pp. 459 e¢ seq. 
Necessity for.]—See CHOSES IN ACTION, Vol. 
VIII., pp. 459, 460, Nos. 810-319. 
By ‘whom given.]—See CHOSES IN ACTION, Vol. 
VIII., p. 460, Nos. 320, 821; Part VI., Sect. 10, 
ante. 


Trustee in Penkromy of assignor.]—See 
. 634, 635, 


5712. 
To whom given.]—See CHoses IN ACTION, Vol. 


VIIL., 460, 465, Nos. 322-355. 
— "imputed notice.|—See Part VI., Sect. 10, 

sub-sect. 2, ante. 

Time for.]—See CHOSES IN ACTION, Vol. VIII., 
pp. 465, 466, Nos. 356-370. 

Constructive notice.|—See Part VI., Sect. 10, 
sub-sect. 3, ante; CHOSES IN ACTION, Vol. VILL, 
p. 466, Nos. 371-877. 

Form & enapyy Tes oihoes CHOSES IN ACTION, 
Vol. VIII., p 68, Nos. 378-391. 

Priority oe Gee CHOSES IN AcTION, Vol. VIII., 
pp. 468 et seq. 


Sxct. 5.—TITLE UNDER EQUITABLE ASSIGN- 
MENT 


SuB-sEctr. 1 —Inx GHNERAL. 
Transfer of remedies. sed OHOSES IN ACTION, 
Vol. Mowe pp. 479-484, Nos. 481-533. 
Duties of ass or.]—See CHOBES IN ACTION, 
Vol. VIIt,, p. 479, Nos. 476-480. 


SUB-SEOCT. 2.—REQUIREMENTS AS TO NOTICE. 
See CHOSES IN ACTION, Vol. VIII., pp. 459 ef seg. 


SUB-SECT, 8.— ASSIGNMENT SUBJHOT TO EquiTmms. 
See Cxoeme IN ACTION, Vol. VIIT., pp. 488 et __ 
Trustee in bankruptcy.|—See BaNkRvProy, V. 


Part LX.—CoNVERSION AND RECONVERSION. 


of" 635-638, 695, 696, 709, Nos. 5713-5736, 
gi2 6124, 6207. 

Holder of bill of exchange, etc.|——See BILLS oF 
EXCHANGE, Vol. VI., pp. 188-148, Nos. 913-037. 

Debenture-holder.]|—Sce BrLLs oF EXCHANGE, 
Vol. VI., p. 448, No. 2876 ; Oompantns, Vol. X., 
pp. 1713-776, Nos. 4834-4856. 

Assignee of bond. —See Bonps, Vol. VII., pp. 
224-227, Nos. 665-694. 

Assignee of insurance policy.]—See INSURANCE. 

Assignee of rights under building contracts.]— 
See BUILDING Contracts, Vol. VII., pp. 361, 417— 
420, Nos. 117, 888-345. 

Proceeds of sale in hands of auctioneer. }—See 
Auction & AUCTIONEERS, Vol. III., p. 35, No. 256. 

Assignment of legacy——Whether subject to legacy 
duty.|—See EstaTe & OTHER DEATH DUTIES. 

Assignment of patent rights.|—See PATENTS. 

Assignment of trust funds.|—See Trusts & 
TRUSTEES. 

Assignment of mortgage debts.|-See MORTGAGE. 

Release of equities.|—See CHosES IN ACTION, 
Vol. VIII., pp. 495 ct seg. 


SUB-SECT. 4.—PRIORITIES. 
By notice.|—See CHosEs IN ACTION, Vol. VIII., 
pp. 468-473, Nos. 3938-441. 
——— Assignment of shares—On transfer.]|—Sce 
ComMPANIES, Vol. IX., p. 384, No. 2429. 
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By way of mortgage.|—Sec 
salman G2 Vol. IX., » Pp. 416 ef seq. 
— ignment of insurance policy.|—See 
iaevaascn 
—— To trustee in bankruptcy of assignor.|— 
See BANKRUPTCY, Vol. V., p. 6384, Nos. 5710-5712. 
By stop order.|—See CHOSES IN ACTION, Vol. 
pp. 474 et seg.; EXECUTION. 


Sus-sEcT. 5.—_SuUBSEQUENT ACQUISITION OF TITLE 
BY ASSIGNOR. 
Subsequent interest feeding estoppel.] — Sce 
ESTOPPEL. 


Sect. 6.—EFFECT OF ASSIGNMENT. 
ae Cuoses IN AcrTion, Vol. VIII., pp. 478 


* Astignme ent of bond. Thad Bonps, Vol. VII., 
pp. 224-227, Nos. 66 


Assignment of sg ‘in partnership.]— See 
PARTNERSHIP. 

Whether assignment be Ps Dipole sae -]—See 
Bankruptcy, Vol. IV., 6 9 

Whether assignment Dalen voidable.J|— 
See FRAUDULENT & VOIDABLE CONVEYANCES. 

Validity against trustee in bankruptcy.|—Sce 

BanKRupPTCY, Vol. V., pp. 640, 694-697, 731-733, 
Nos. 5756, 6757, 6118, 6122-6129, 6332, 6348. 


Part 1X.—Conversion and Reconversion. 


Sect. 1.—IN GENERAL. 

772. Origin of doctrine—Equity regards that as 
done which ought to be done.|—LECHMERE v 
LECHMERE (LapyY), No. 878, post. 

73. y articles previous to the 
marriage of G. with pltf., reciting her portion to 
be £2,800, & that deft., as an advancement of his 
brother, etc., had agroed to pay £4,000, it was 
agreed to be ‘laid out in the purchase of lands, or 
in some church, college, or other renewable lease, 
to be settled to the same uses as the freehold & 





—_—,\—— 


leasehold estates, which G. was seised & possessed 
of, are appointed to be settled ; the last tation 
to G. & heirs. The £2,800 & £4,000 had never 


been laid out in land, but remained in money to 
G.’s death; he by will devised all his freehold, 
leasehold, & sopyhold lands, lying in I., & in B., 
or elsewhere, to pltf. for life, & aiter her death to 
deft. & his heirs; & his personal estate, after 
paying his debts & jlecaciee, he gave to pitf., & 
made her & deft. exors.:—Held: the £2,800 & 
£4,000 must be laid out in the purchase of lands 
of "inheritance, or in church or leasehold, for if 
there had been only a general devise of his lands, 
this money would certainly have p 
No sort of election was made by the husband ; 
ae at the time of the will, & his death, it stood 
sg y as it did in the articles either to be laid 
aut freehold or leasehold; & therefore this ct. 
will call it one or the other, according to the rule 
ine poe ate that what is agreed to be done, must be 
das done. If it had not been for the 
locality, estates in I. & E., no doubt could have 
arisen; but then follows, “ or elsewhere,’’ which 
is the most comprehensive word he could have 
used. It is said the lands do not lie anywhere, 
for they rage not Pha purchased. When people 
make such descriptions as testator had done here, 


they intend to pass everything they have in the 
world ; now the money is somewhere, & that by 
the transmutation of this ct. is changed into land 
(LoRD HaRpDWICKE, C.).—GuUIDOT vw. GuIpoT 
(1745), 3 Atk. 254; 26 oe ne 948, L. OC. 


Annotations :-—Distd. Pul pesingvon 7 783), 1 Bro. 
C. C. ae 1d. eG wGreaves ” Settlm (1883), 
Ch. D. 313. nad. B v. Bt. en {189 i, i : 
Tie. Refd. Sw v. - pomicreau 96) Ves. 41; 
Cook kgon ¥. Cookson (1845), 9 Oae Ree Cleveland's 

, 1898) 3 Ch. 344 ontd. ‘Bmnithwick ». Smithwick 

Fiabl) 6 T. 23. 
114. ——.|—(1) This ct. considers 





contracted to be done, as actually done, & le 
them have all the consequences as if formally 
executed. 

(2) Money to be laid out in land to the use of 
A. & his heirs, will entitle A. to the money in this ct. 

3) Where a n is tenant in » reversion 
in fee to himself, the ct. will give him the money, 
because by a common conveyance he may bar 
the entail & reversion.—TRAFFORD v. BOEHM 
(1746), 3 Atk. 440; 26 HE. RK. borg L. C. 


Mentd. B Clarke (1804 Js 
Annotations -—Generally, : Lane (1809), a Ves, 101 ; Karo 


0), ), 17. Vos. 479 Ferard (1831 1) 2 
°. Balter (1ei0), naa: v. Lepine on (1853 ; K & J. 


unsell 856), 2 -T, O. S. 45 ; v. 

(1888), 20 J. Ba sce om erset, Spinerct v 
Poulet ; (1898), 4 43'W. Rt rth v. Chambers 
1896 Morten. v. Grant, (1899) 1 Q. B. 480; ; 
fiotober oe oollis’ (1905] 2 Ch. 2 

115, —— ——.|—(1) Cae out of a fund in 
the East Indies, given over in case of death of 
legates before he might have received it, vested 
from death of testator. 

(2) An estate devised. on trust to be sold with 
all possible atligente or in a reasonable time, is 
considered as sold from testator's death. 

The ct. always in such a case considers it as 
sold the moment yt the testator is dead; for where 
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Sect. 1.—JIn general. ]} 


there is a trust, that is always considered as done, 
which is ordered to be done & the ct. cannot 
measure the time (LORD THURLOW, C.).—HUT- 
CHEON v. MANNINGTON (1791), 1 Ves. 366; 4 Bro. 
C. O. 491,n.; 80 E. R. 389, L. C. 


Annotations :—As to (1) Consd. Gaskell v. Harman (1801 } 
6 Ves. 159 i Sitwell v. Bernard eat) Oot 520. 


v. win (1803), 8 Vea. 
Harman (1805), 11 Ves. 489; Stair 
Bli. N. S. 662. Consd. Minors v. Battison (1876), 1 ADP 
Cas. 428. Id. Johnson v. Crook (1879), 12 Ch. 
639. Consd. Bubb v. Padwick (1880), 18 Ch. D. 517 
Rte n, aston . 1881), 18 Ch. D 
218. Refd. Noel v. Henley (1819), 7 Price, 241; Law v. 
Thompson (1827), 4 Russ. 92; Rammell v. Gillow (1845), 
15 L. J. Ch. 85: Martin v. Martin (1866), 25 


404; Re Collison, Collison v. Barber (1879), 12 Ch. D. 
834; Re Wilkins, Spencer v. Duckworth (1881), 18 Ch. D. 


634; Re pene pson v. pempeon, (1896) 1 Ch. 630; 
Re Goulder, Goulder v. Goulder, [1905] 2. Ch. 100. 48 to 
2) Consd. G Harman (1805), 11 Ves. tect 

T. . 


aoe Conkuarh (1884), 3 My. & K. 76. Extd. 
atrick v. Bedford, Bedford v. Kirkpatrick (1878), 4 App. 
. 96. Gescay. mend: Be v. Mountague (1816), 
I re a aot? Re pbell, Campbell v. Campbell, [1893] 
776. ———.|—By articles previous to the 
marriage of F. & E. the wife granted to trustees, 
etc., an undivided sixth part of certain estates for 
eighty years, if S. should so long live, & then, upon 
trust, as soon as convenient after the death of S, 
& after settlement made by the husband of an 
estate called the F. estate, & of a rentcharge of 
£260 to which he was entitled in reversion, expec- 
tant on the death of S., absolutely to sell & dispose 
of the same, & apply the money arising from the 
sale thereof, & of the other premises after men- 
tioned, upon the trusts after mentioned. By the 
same articles, the husband covenanted, within 
two years, to convey the F. estate to the same 
trustees, upon the like trusts as were declared as 
to the undivided sixth; & likewise covenanted, 
within six months after the death of S., to settle 
upon them the rentcharge upon the trusts therein 
mentioned. The trusts of the moneys to arise by 
sale of all the premises directed to be sold were 
then declared to the husband for life, then to the 
issue of the marriage, &, in default of issue, as the 
husband should appoint. The husband died in 
the lifetime of 8S. without issue, having by his 
will, after confirming the marriage articles, given 
to his wife all the real & personal estate, to which 
he became entitled by his marriage, & which should 
remain undisposed of at his death, & the residue 
of his personal estate, & appointed her his extrix., 
& having devised all other his real estate to his 
wife for life, with remainder to deft., 8. afterwards 
died. No sale took place; & no settlement was 
made of the F. estate, according to the articles. 
The widow entered into possession of that estate, 
conceiving herself to be only entitled as tenant 
for life under the will of her husband; &, upon 
her death, deft. entered, as entitled in remainder 
under the same will. Upon a bill filed by the 
exor. of the widow, to whom she had devised all 
the residue of her estate, real & personal, claiming 
to have the F. estate sold under the covenant in 
the marriage articles, & the produce paid to him as 
part of the personal estate of the widow :—Held : 
(1) the covenant to convey being absolute & un- 
qualified, the estate must be considered as having 
been converted into personalty by the marriage 
articles; (2) testator could not be held to have 
elected to take it otherwise, the period of sale not 
having arrived when he died ; (3) the will afforded 
no evidence of an intention to pass it as real estate ; 
(4) the widow’ could not, by any conduct, ten 
to show in what light she considered it, at all affe 
the question. 








Equity. 


(5) The covenant to convey is, in equity, equiva- 
lent to a conveyance; & I do not apprehend that, 
for the present purpose, it makes any difference, 
whether the lands are directly conveyed to trustees 
for sale, or covenanted to be conveyed to them for 
that purpose. That which is covenanted to be 
done, is considered as done; & the case is, there- 
fore, the same as if a conveyance of the estate had 
been made, at the end of the two years, on the 
trusts of the settlement (GRANT, M.R.).—STHAD 
v. NEWDIGATE (1817), 2 Mer. 521; 35 E. R. 1089. 
Annotations :—As to @) Consd, Re Grimthorpe, Beckett v. 

Deel Ch. 675; Re Ffennell’s Settlmt., Re 


right v. Holton, (1918] 1 Ch. 
» 11922) ae Ref 


oe” 
ash 
eae 


6. 
2 


H De Bunsen v. Hard 1 1 
Refd. Re Pedder’s Settlmt. (1854), 6 De G. M. & G. 890 


‘As to (5) Befd. Re Glassington, Gl n v. Follett, 
[1906) 2 Ch. 305. Generally, Mentd. Re Wharton (1854), 
23 L. J. Ch. 522. 


7177, — J. conveyed fee simple 
estate, upon trust by sale, etc., to pay certain 
debts, & the residue to himself, his exors., ad- 
ministrators, & assigns, without any equity 
thereon in favour of his hairs or real representatives, 
notwithstanding the estate might remain uncon- 
verted at the time of his death. The estate was 
sold after his death :—Held: no part of the pro- 
duce was hable to probate duty. 

The expression (conversion out & out] is strictly 
applicable to a conversion which the ct. has 
jurisdiction to make & will make, only by enforcing 
equities & executing trusts, which it declares or 
imputes, for the purpose of carrying into effect 
the intentions expressed or implied of the owner of 
the land. In cases where the real estate is not, 
in fact, altered at the time of the owner’s death, 
equity considers not what might have been done 
but what ought to be done, & will declare or act 
pa ees the trusts which are required for the purpose 
of making the actual conversion, at the instance 
only of those who show themselves entitled to the 
benefits of such trusts (LORD LANGDALE, M.R.).— 
Matson v. Swirt (1845), 8 Beav. 368; 14 L. J. Ch. 
354; 5L.T. 0.8. 405; 9 Jur. 521; 505. R. 144, 
Annotations :-—Distd. A.-G. v. Brunning (1860), 8 H. L. Cas. 
243. Consd. Ite De Lancey (1870), L. R. 5 Exch. 102; 
Forbes v. Steven, Mackenzie v. Forbes (1870), L. R. 10 Eq. 
178; A.-G. v. Aflesbury (1887), 12 App. Cas. 672. Refi, 
Custance . Bradshaw (1845), 4 Hare, 315; Myers v. 
Porigal (1852), 2 De G. M. & G. 599; Lord v. Colvin 
1867), L. R. $ Eq. 737; A.-G. v. Lomas (1873), L. R. 9 

xch. 29; A.-G. v. Hubbuck eer 13 & B. D. 275. 
Mentd. A.-G. v. Partington (1862), 1 H. & C. 457. 
778. ——.)— (1) It is an established 
principle in equity that when money is directed 
or agreed to be turned into land, or land ed or 
directed to be turned into money, equity will 
treat that which is agreed to be, or which ought 
to be, done as done already, & impresses upon the 
property that species of character for t. 











he purpose 
of devolution: & title into which it is bound 
ultimately to be converted (Bowsn, L.J.). 

(2) What is it that will constitute an election 
in equity ? Nothing but that which would be a 
binding agreement in law (Brett, M.R.). 

(3) To reconvert property there must have been 
a binding contract, that is, a contract on which 
some relief could be given at law or in equity, the 
performance of which would affect the property 
during the life of H. If there was a bindin 
contract, the performance of which could affect 
the property only after the death, the property 
is not affected at the time of the death, & there 
is no re-conversion (BReTT, M.R.),. 

(4) The time when the death takes place is the 
moment at which it has to be decided whether the 
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property in question is realty or personalty 
(Bownn, L.J.).—A.-G. v. Huspuck (1884), 18 
Q. B. D. 275; 53 L. J. Q. B. 146; 50 L. T. 374, 


Annotations :—As to (1) Oonsd. Re Grimthorpe, Beokott ». 
Grimthorpe, 1908) 2 Oh. 675. Refd. A.-G, >. Ailesbury 


1887), 12 App. Cas. 672; 7°. = ou Goan 
Hollet, (1908) 2 Ch. 3053 Talbots, Jevers, [1917] 2 Ch. 
779. ——.]-— Re WALKER, MACINTOSH- 
WALKER v. WALKER, No. 826, post. 

See, also, Part I1., Sect. 7, ante. 

780. Statement of rules—Land directed or 
agreed to be sold regarded as money.|—In equity 
land agreed to be sold shall go as money, & money 
agreed to be laid out in land, as land.—BEstT v. 
STAMFORD (1705), as reported in 1 Salk. 154; 91 


K. R. 141. . 
Annotations :-—Mentd. Vaughan v. Guy (1729), 1 Barn. 























K. B. 271; Willoughby v. Willoughby me) 1 Term 

Rep. 763; Scott v. Fenhoullet (1749), 1 Bro. C. C. 69; 

Capel v. Girdler (1804), 9 Ves. 509. 

781. -]|—LECHMERE v. LECHMERE 
(LADY), No. 878, post. 

782. ——.|— SEAMER v. BINGHAM, No. 
190, ante. 

788. ———.]—CRABTREE v. BRAMBLE, No. 
1314, post. 

784. -|— Where a real estate is 


ordered to be sold, & is blended with personal 
property, it becomes personalty, & shall go 
accordingly. 

Nothing is better established than this principle, 
that money directed to be employed in the pur- 
chase of land, & land directed to be sold & turned 
into money, are to be considered as that species 
of property into which they are directed to be 
converted ; & this in whatever manner the direc- 
tion is given ; whether by will, by way of contract, 
marriage articles, settlement, or otherwise, 
whether the money is actually deposited or only 
covenanted to be paid, whether the land is actually 
conveyed or only agreed to be conveyed. The 
owner of the fund or the contracting parties may 
make land money, or money land. The cases 
establish this rule universally (SEWELL, M.R.).— 
FLETCHER v. ASHBURNER (1779), 1 Bro. C. C. 
497; 28 EK. R. 1259. 


Annotations :—Consd. Wheldale v. Partridge (1800), 5 Ves. 
388. Expld. Johnson v. Webster (1854), 4 De G. M. & G. 
474. Consd. He Exch. 345; 


De Lancey (1869), L. R. 4 
Talbot v. Jevers, [1917] 2 Ch. 363. Refd. Tregonwell v. 
Sydenham (1815), 3 Dow. 194; A.-G. v. Johnson, [1907] 
2K. B. 885. Mentd. Sisson v. Giles (1863), 8 L. T. 233. 
785. Whether actually sold or not.]— 
FLETCHER v. ASHBURNER, No. 784, ante. 











786. ——.|—STEAD v. NEWDIGATE, No. 
776, ante. 
787. ——- -———.]— The right to discharge the 


property from the trust to sell is part of original 
equity, which, in the first instance, treats real 
estate directed to be converted as personal 
estate (WIGRAM, V.-C.).—-CUSTANCE v. BRADSHAW 
(1845), 4 Hare, 315; 14 L. J. Ch. 358; 9 Jur. 
486; 67 E. R. 669. 


4 ® nad. A.-G, v. Brunn (1860), 8 H. L. Cas. 
243; A.-G. v. Hubbuck (1884), 18 Q. B. D. 275. RBefd. 
Re De Lamocey (1870), L. R. 5 Exoh. 102; Forbes v. 
Steven, Mackenzie v. Forbes 1870), L. R. 10 Eq. 178. 
Mentd. Myers v. Perigal (1853 2 G. M. & G. 599; 
A.-G. vw Lomas (1873), L. 9 xch. 29. 








788. For all purposes.]—A.-G. v. 
Dopp, No. 884, post. 

789. ——— Money to be laid out in land regarded 
as land.]— Burst v. STAMFORD, No. 780, ante. 

790. ——— ———.] — Money articled to be laid 
out in land is to be taken as land even as to 
collateral heirs.—LINGEN v. SowrRay (1715), 1 
P. Wms. 172; Prec. Ch. 400; 10 Mod. Rep. 38; 
Gilb. Ch. 91; 1 Eq. Cas. Abr. 175; 24 E. R. 348; 

J.—VOL. ZX 
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sub nom. SHORER v. SHORER, 2 Eq. Cas. Abr. 
327, L. CO. 


1 . 
80; Pulte 


' ‘ Pp. b. ney v. 
Darlington (1783), 1 Bro. C. C. 223; Thynne v. Glengall 
(1848), 2 H. L. Cas. 131. 

791. ——- ——-.] — GREENHILL v. GREENHILL, 


No. 1086, post. 

792. —— -~——.]—-Money covenanted to be 
laid out in land descend as land. But he 
that is entitled to the fee of the land when purchased, 
may dispose of it by a will, though not attested by 
three witnesses. Also a parol direction for the 
vee of it seems to be good.—EDWARDS v. 

ARWICK (COUNTESS) (1723), 2 P. Wms. 171; 
2 Eq. Cas. Abr. 42; 24 E. R. 687, L. C.3 affd. 
sub nom. WARWICK (COUNTESS) v. EDWARDS, 1 
Bro. Parl. Cas. 207, H. L. 

—Refd. Lechmere v. Lechmere (1735), Cas. 
ham v. Moody (1748), 1 Ves. 
: Mentd. 


h v. Gee Amb. 229. 


;_ Bradis (1764), 
v. Palmer (1728), 2 P. Wms. 501; Trelawney v. 


Booth (1738), West temp. Hard, 441; Trafford ». Boshi 
sire) 3 Atk. 440; Sherrard v. Sherrard (1747), 3 Atk. 

02; Pulteney v. Darlington (1783), 1 Bro. C. C. 223. 

493. ——- -]—(1) Money upon a marriage 
was agreed to be laid out in land in fee, & settled 
on husband & wife, remainder to their sons in 
tail male, remainder to the husband, his heirs & 
assigns forever. A covenant, that until the money 
be laid out in land, the interest to be paid to the 
persons who were to have the rents of the lands 
when purchased. The husband purchased several 
estates, but never settled any, & died intestate 
without issue, leaving a considerable real estate 
to descend to his heir at law :—Held: the heir 
might compel the administratrix, the widow, to 
invest this money in the purchase of lands; & 
the lands descended upon him would not go in 
satisfaction of the covenant, except as to such as 
were purchased after the covenant. 

(2) It is now a settled point, that where the 
securities are appropriated, the money shall go as 
land, not only to the issue of the marriage, but 
likewise to a collateral heir or general remainder- 
man; unless there appears some variation in the 

arties intent. I therefore think that this case 
alls within the common known rule, that money 
articled to be laid out in land is to be looked upon 
as land (Lornp TALsorT, C.). 

(3) One rule of satisfaction is, that it depends 
upon the intent of the party; & that which way 
soever the intent is, that way it must be taken. 
But this is to be understood with some restrictions ; 
as, that the thing intended for a satisfaction be of 
the same kind, or a greater thing in satisfaction of 
a lesser: for, if otherwise, this ct. will compel a man 
ie ii just before he is generous; & so will decree 

oth. 

(4) This case turns entirely upon L.’s intent at 
the time of these purchases made. Those made 
before the covenant can never have been designed 
to go in performance of the subsequent covenant, 





his intent be clear, that the whole sum of 
£380,000 should laid out from the time of the 
covenant. Then there are terms, with covenants 


to purthase the fee ; but terms are not descendible 
to the heir, & so no satisfaction. The like of 
reversions ; especially seeing the lives did not fall 
in during L.’s own life (LoRD Taxsor, C.). 
(5) to the purchases of lands in fee simple in 
possession, it is to be considered, that there was no 
obligation upon L. to lay out the whole sum at one 


time. Now here are lands in ion, lands of 
inheritance, purchased ; which though not pur- 
_ chased with the privity of trustees, yet it was natural 
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Sect, 1.—In general. Sect. 2: Sub-sect. 1.) 


for L. to suppose that the trustees would not dissent 
from bea , being entirely reasonable ; 
the of inserting trustees being not to prevent 
proper,”but improper purchases; & though they 
were not purchased within the year, yet nobody 
suffered by it; & so this circumstance. cannut 
vary the intent of the party in a ct. of equity 
(LORD TALBOT, C.).—LECHMERE v. LECHMERE 
(LADY) (1735), Cas. temp. Talb. 80; 2 Eq. Cas. 
Abr. 81, 601; 25 E. R. 673 ; sub nom. LECHMERR 
v. CARLISLE (EARL), 3 P. Wms. 211, L. O. 


Annotations :—Ae to (1) Barham v. Clarendon 
(1852) 10 Hare, 126. or v. Garton (1745), 9 


80; Sowden v. Sowden (1785), 1 Bro. C. OC. 
Apld. Deacon v. Sinith (1746), 3 Atk. 523. 
y v. Darlington (1783), 1 Bro. C. C. 223. 

Russell v. Smythies Gis 1 Cox, Eq. Cas. 215; 
Perry . zeuye (1810), 17 Ves. 178; v. Stephens 
(1835), 6 L. J. Ch. 17; Wrightson v. ulay (1845), 


583. dst (2) 
Pultene 


are, 487; Ke De Lancey (1869), L. R. 4 Exoh. 345; 
FYennell’s timt., Re Ffennell’s te, Wright v. 
Holton, j1018) 1Ch. 91, As to (3) Deacon v. Smith 
(1746), 3 Atk. 323. Beta. Wrightson. AG. fiis?, 
a : ; Ellinor v. n 
Mod. Rep. 480; Dovese v. Pontet (1785), 1 Cox, Eq. ; 
188. As wo (4} etd. ders v. Sanders (1739), West 
. Hard. 686 ; Sowden v. Sowden (1785), 1 Bro. C. C. 
58 Wilson v. Piggot (1794), 2 Ves. 351; bb# v. 
Broadwood (1831) uss. & M. 487 ip Mathias v. Mathias 
(1858), 3 Sm. & G. 552. .ds to (5) Garthshoro v. 


Chalie (1804), 10 Ves. 1. 

7194. ——— —-—..]—- HUNGERFORD v. WINTOR 

(1736), ee ; 27 E. R. 525, L. C. 
ion :— N 5 
Annotation ; efd. Northumberland v. Egremont (1768), 

795. ———- ——.]—If a man covenants to lay 
out a sum in the purchase of lands, & devises his 
real estate before he has made such purchase, 
the money to be laid out will pass to the devisee. 

If a man gives a portion to his daughter by a 
will, & afterwards advances her with the like 
sum, it shall go in ademption of the legacy (LorD 
HARDWICKE, (C.).—GREEN v. SMITH wee 1 
Atk. 572; West temp. Hard. 561; 26 E. R. 360, 

é nad. Broome v. Monck 
597. Mentd. Whittaker v. Whittaker (17 
31; Toft o. Stephenson (1848), 7 Hare, 1. 
796. —.]—It is the constant rule of 
the ct. that when money is directed to be laid 
out in land it shall considered as land 
(ForTEscurE, M.R.).—A.-G. v. MILNER (1744), 
3 Atk. 112; 26 E. R. 868; reved. on other grounds, 
tod ote. LYNCH v. MILNER (1752), 1 Hov. Supp. 
y ad, Wo 
Bide —— —~—-.]—Guipor v. Gummo, No. 778, 
ante. 
798. ——_ ——.] — TRAFFORD v. Borum, No. 
174, ante. 
—_— pera Money to be laid out in 
land considered as land. 

(2) Executory trust for three for their lives, as 
tenants in common; if any died without issue 
living at their deaths, their shares to go to 
survivots, with contingent remainders in tail, 
& remainders over. Two of them d in testa- 
trix’s lifetime :—Held: their shares & 
went over.— SPERLING v. TOLL (1747), 1 Ves. Sen. 
70; 27 EB. R. 897. 

ee ——.]—- CRABTREE v. BRAMBLE, No. 
1314, post. >. 

801. —— —— Whether land bought or not.)— 

FLETCHER v. ASHBURNER, No. 784, ante. 


4 prees ), 10 Ves. 


2), 4 Bro. C. C. 





Equity. 


802. In whose favour doctrine applied—Persons 
claiming under settlement—Not strangers.|— 
Basset v. St. LEVAN, No. 1102, post. 

803. Conveyance of property subject to con- 
version-—Words of limitation.|—Words of 
tion are unnecessary in dis of the equitable 
interest either in personal property subject to a 
trust for conversion into land or in the prospective 
proceeds of sale of land which is under a trust for 
conversion into money. The conveyancer can 
have regard to either the interest in the existing 
property or the interest in the property which is 
ultimately to represent the existing property 
after conversion; &, if either the exis pro- 
perty or the ultimate property is of the nature of 
personalty he can properly deal with the equitable 
interests in that property without using the word 
‘‘heirs’’ or its equivalent ‘‘in fee simple.’’— 
Re MONCKTON’S SETTLEMENT, MONCKTON v. 
MONCKTON, [1918] 2 Ch. 686; 83 L. J. Ch. 34; 
109 L. T. 624; 57 Sol. Jo. 836. 

Annotations :-—A Re Nutt’s Settlmt., MoLaughlin v. 
McLaughlin, [1915] 2 Ch. 431. e Bostock’s 
Settlmt., Norrish v. Bostock, (1921) 2 Ch. 469. Mentd. 
Re Dickson’s 8. E., [1921] 2 Ch. 108. 

804. -}— By a settlement land was 
assured to the use of trustees & their heirs upon 
certain trusts during the life of A. & after her 
death to the use of her children as she should by 
deed appoint. By a deed poll A. appointed that 
the trustees should after her death hold *‘ the trust 
funds & property ”’ in trust for her four sons in 
equal shares without words of limitation. At the 
date of the appointment some of the land had been 
sold & the property consisted partly of land & 
partly of money subject to a trust for investment 
in land :—Held: (1) the appointees took equitable 
& not legal estates ; (2) though the gift by deed of 
an equitable estate in land without words of 
limitation passed only a life estate, the fee might 
pass if there is to be found in the construction of 
the deed as a whole an intention that it should pass, 
& such an intention was shown by the fact that a gift 
of land was coupled with a gift of money subject 
to a trust for investment in land which would pass 
absolutely without words of limitation.—Re 
Nurr’s SETTLEMENT, MCLAUGHLIN v. MCLAUGHLIN 
(1915) 2 Ch. 481; 84 L. J. Ch. 877; 1138 L. T. 
914; 59 Sol. Jo. 717. 

805. ——— ———_.] — DEARBERG v. LETCHFORD, 
No. 986, post. 

Death duties payable on converted property.]— 
See Sect. 4, sub-sect. 3, D.; Sect. 4, sub-sect. 4, 








D., post. 
‘ Property of infant.]—See Sect. 0, sub-sect. 2, 
. post. 
Property of lunatis.|—See Sect. 9, sub-sect, 2, E. 
(c); Sect. 9, sub-sect. 5, post. 


Secr. 2.—HOW CONVERSION EFFECTED. 
SuB-sucT. 1.—IN GENERAL. 


$06. Mode of direction— May be by will, 
contract, settlement.|—FL&ETCHER v. ASHBURNER, 
No. 784, ante. 

807. By contract.]|— A. made a lease to B. for 
seven years, & on the lease was endorsed an 
agreement that if B. should within a limited time 
be minded to purchase the inheritance of the 


ART IX. SECT. 2, SUB-SEOCT. 1. realty into nalty.—-MIToHELL v. | under that Act, is also applicable to al) 

rt Mode o direatiom — By statute.) prin (1385), 7 WE. W. Eq. 53.— | cases where it is y tor collateral 

ra char aay alters re rence ag ah The prinai of t's aaa fom: Maite yor 
on Act 8 ween ere, 

next of kin for the | ©. & U. OC. 12, a, 56 Sistine to personalty; the rule of the ot. th all 

pubatit S BGt onerais to eonweet te ceckonion os 3 estates sold | such cases belng that the conversion 
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sheng for £3,000, A: would convey them to him 
or that sum. B. assigned to O, ee eee nee 
benefit of this agreement. A. died, & by will ga 
all his eu & e coualy, »toD., & ail ia neteonal 
estate to EH Within the limited 
time, but after the death of: A.. 0. 
benefit of the ment from D., who accord- 
ingl ph Rarrek conveyed the premises to rf "for $3,000 :-— 
this sum when paid would be art of the 
peeooal estate of A., & E. was entitled to one 
moiety of it as such. 

It is very clear that if a man seised of a real 
estate contract to sell it & die before the contract 
is carried into execution, it is personal property 
of him (Kgwyon, M.R.).—La ENNETT 


WES wv. 
Ces), 1 ins » Cas. 167; = ike = air 
Annotations 
hrs 08. 426. 


Ripley v. ete 
LTovinley ¥ Bodwelt “(is08), J 14 Ves. Boa 
aris e Sb1)s Sig: re G 


(1881 1 L. J. 121: 
% rm h. 649. gb 
F 


— He “SA. Ww: 

on.” Dass: although I eho _implicttly follow Lawes 
ne ina @& case neve con & personal repre- 
nted une option I do ee 


ncatattves of the perso 
think I am at liberty to Pal ol it so as to imply that t 
from the date ofthe epee ate ares onan 


pconverste 

as between "the vendor & the an ar wee ‘who claim under 
it (Fry Jee 

1 884), 27 94. 


Snene von Ves 
894] 8 Ch. B08. Co on v. Sykes, 


11910] 1 Ch. 750; Lawes v. Fe we was a case of an option 
to purchase ‘1s not in accordance with the general 
principles of conversion & is not to be extended AD EVILLE, 
Re y, Rutland v. Bury, [1915] 2 Ch. 264. 

oho ar a Davison Raat 16 Ves. 249; Lysaght 

ards (18 76), 2 Ch. D. 499; He Prien Pyle v. Pyle, 

tisost 1 Ch. 724; Re “Blake Gawthorne v. Blake, [ 
. 18. Mentd. M a. Tis v. Roe, Roo d. Fox v. 
ltarston oon Ae Ad een 4; prea vw. Vause (1842), 


80 ; tim 

&. "ein 722; Lord v. Colvin (1 867) L Ros Ee 737 

Re Boge, Allison ». Paice, [1917] 2 Ch. aso. 

808. -]— Lease for 62 years & covenant by 
lessor at any time within 40 years on payment of 
£500 to grant further term to make up 99 years :— 
Held: when lessee declared the aption the £500 
became personal estate of the lessor who was 
then dead.—Banks v. CRESPIGNy (1831), 1 


L. J. Ch. 121. 

808. -|— Testator by his will gave & 
bequeathed to trustees his of leasehold estates & 
securities for money.’ Prior to the date of the 
will he was owner of certain leasehold property 
but at the date of the will he had contracted to 
sell it, the purchasers, until completion, becoming 
his tenants at an ed rent:—Held: the 
leaseholds contracted to be sold did not pass by the 
will to the trustees.—GooLD v. TEAGUE (1858), 
32 L. T. O. S. 261; teh N.S. 1163; 7 W. R. 84. 


Annotations —Mentd. Lysaght Edwards (1876), 24 
W.R. 778; Callow v. Callow (1889), 42 Ch. D. 6 
No. 


soar ; -]|— RIPLEY v. Wkranwonre, 
was . ——.] — LYsaGuT v. Epwarps, No. 934, 


7 


A, Ke tance I 
Dyson, Ch 








rei, PY Soeeery sottiement.]/—A.-G. v. Dopp, 


ees 
ta ieee ere power to’ convert insufficient.) — 
Suaeie v. MILLAR, No. 842, post. 


rrygcroertesh have weg ee aie the representatives.” 
imamodints urpote of of the eativension, a 


so far as 
tat on 
kin & n & betta eee the tarp 
PATAIOE (1878), ; P, - 156TOAR. 


The lunatic after- 
died; & in a p to 
ita his share :—H : , thia 

obit che) shatacte of ts & 


ae his next 
BB 


814. ——.]—Ds Bravvorm v. Dz BEavvotk, 
No. 844, post. 
815. By statute—-Freehold rights in shares,|— 
a devise of “all my real estate”? upon 
certain trusts, testator appointed B. his exor., & 
gave t to him “‘ all my railway, canal, & navigation 


oneys "estate ” upon trust 
snl for peyfaen t of ‘debe & & legacies, & pe the 
dus te O., her exors. & administrators, abso- 


jutely. The "navigation undertaking, in which 
testator held two shares, became vested in a rail- 
way co. under an Act of Parliament which pro- 
vided for the extinguishment of the freehold rights 
in the shares upon a conveyance to the railway co. 
by the holder, who was to be thereupon entitled 
to receive shares in the railway co. No convey- 
sisi of the shares to the railway co. was executed 
by testator, & they were at his death standing in 

name in the register of the ph caries 
co. in possession of the railway co. :—Held: 
effect of the Act of Parliament was to convert the 
shares into personal estate, but even if uncon- 
verted, they "would pass under tha residuary gift 
of testator’s personal estate & effects.—CADMAN 
; 2), L. R. 18 Eq. 470; 41 L. J. Ch. 
468; 20 W. BR. 366. 

816. ——- Settled Estates Act, 1856 (c. 120.)]— 

A testatrix, having an absolute power of appoint- 
ment, gave the surface of land to her nephew, & 
the minerals under it to others. “Under the above 
Act a lease of the minerals had previously been 
made, & a part of the rents received had been set 
aside & was in the hands of trustees to be invested 
under the Act in the purchase of other land :— 
Held: the rents 2 set or Baketg aE in the hands 
of the trustees & e surface.—Re 
Scar tH (1879), 10 ep: D. 100; io tL T. 184; 27 
W. R. 499. 

817. ——.] — Re WALKER, MACINTOSH-WALKER 
v. WALKER, No. 826, post. 

818. Conveyance of equity of redemption—For 
sale—For'benefit of creditors.|— (1) Conveyance of 
the equity of redemption of real estate to trustées, 
for sale, for the benefit of the creditors of the 
author of the deed, & upon trust, if there should 
be any surplus, to pay the same to him, his exe- 
cutors, administrators, & assigns, to & for his & 
their own absolute use & benefit :—Held: 
was a conversion of the real estate into personalty, 
as between the real & personal representatives of 
the author. 

(2) If the author of a deed impresses aor his 
real estate the character of personalty, t, 
between his real & personal representatives, makes 
it personal & not real estate, thon the delivery of 
the deed, & is equivalent to a gift of the expectancy 
of his heir-at-law to his personal estate. The 
principle is the same in the case of a deed as in the 
case of a will; but in the former case the conver- 
sion takes place i in the lifetime of the party Ma iiorroaia 
it, in the latter, not until his death, & the rights o 
the real & nal representatives, in each case, 
are governed by the simple effect of the instrument. 

(3) | The onus of pro the reconversion is on 


of his estate ; & on her death, 
pat 6 such part of land. as 


might 
‘ ag oc of of for ual 


Ben, ovrentnas majauity 








ire of an Ba soe = oan, share 
a Act of injectate, Solne was saat F—-Devise of land parle dd ig shar ie é ‘among at ‘the 
authorising sane a of intes =. = “widow ise ito 4 tor bate rene wiih & became equitably vested upon 
the death of testator, the 


share in Govt. securt aritios or mapas £0 his F | Diopes for 


general euch © oer & pur- 


mere powers for sale ed in the 
, r) Zz 2 
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Sect. wan conversion effected: Sub-sects. 1 & 2, 


pltf., who claims under the heir-at-law of the 
author of the deed. Peoria is v. RICKETTS, 
GRIFFITH v. LUNELL (1849), 7 Hare, 299; 19 
L. J. Ch. 399 + 15 1L. T. O. 8. 48; 14 Jur. 326 ; 


68 E. R. = 
Annotations :-— fo (1 ) Refd. Clissold v. Cork (#872), a7 
- _ . rr to (2) Folid. Clarke v. Franklin (1858), 4 
O08) : Re rimthorpe, Beckett vw. Grim- 


1868) oped. Ma O 3817 Oe OP See), 
e H 
ae Jones v. James a1 as 30 L. ef 7 iia 


Sus-sEctT. 2.—DIRECTION IN WILL OR SETTLEMENT. 
A. Direction must be Imperative. 


819. General rule.]}— The rule that mone 
directed to be laid out in land shall be considere 
as land holds sie where the quality of land is 
imperatively fixed on the money.—WALKER v. 
DENNE (1793), 2 Ves. 170; 30 E. R. 577. 

4 : » & Ves. 
sacs; fem alae Preis 100) teh 
Wheldal Partridge (1803) Ves. a Curtis v 
Hutton (1808), 14 Veo, 537 ; Yenc hman v. £.-G. (1834), 
desea irpseaiig, toe cages 
Wedkin (185 a dh. 14 


(1871),,7 C 7 ‘Ch, b, Ap. $4 ; Re pia Panee s vA st 000 300), 


albot "v. Jevers, [1917] 2 
Twopeny’ 8 S Sottimt. Mt -» Monro v. Twopeny, lest 1 Ch. oan, 
820. -]—To convert real or personal pro- 

perty, as between the real & personal repre- 

sentatives, from the state, in which it is found at 
the death, the character of land or money must by 
the trust, covenant, etc., be imperatively & 
definitively affixed to it: otherwise, if there was 
an option, there is no equity.—WHELDALE v. 
PARTRIDGE (1800), 5 Ves. 388; 31 E. R. 643; 


ale. (1803), ! 8 Ves. 227. 
Ricketts, Griffith v 


(1849) 7 Hare, 299; : Merediin Vick (1857) £3 pn — 
? are, e . ° eav. 
5 ke © + Franklin (1 858 8), 4 K. & . 257; Lucas v. 
ie Os (1867), 


- R. 4 Re He "Lancey ae 
Exch. h. 345 ; Re Gowdon. Roberta o. Gordon 1877), 
Re oes: Peommee v. Grimtherpe, 





6 Ch. 
(1908) ? ‘ch 666 Gresham Life Assce. Soc. v. Crowther, 
{1915} 1 Ch. 2 
a TBobiNe v. BourRNE, No. 1024, 

post. 


_——me 


«]— Where a power of varying the 
securities is not imperative on the trustees but is 
to be exercised for the convenience & benefit of 
the parties conversion, in the sense meant by 
Succession Duty Act, 1853 (c. 51), does not take 

place (LORD St. LEONARDS) -—ADVOCATE-GENERAL 


v. SMITH tase LOE 1 rer 760, H. L. 
sada A.-G. ¥. Wyndham (1862), 7 L. T. 


$28. ——.J]—If an absolute duty is imposed 
ar trustees to turn an estate into money, then, 
ether they have turned it into _mMoney or not 


will ; & so vested as realty, for there | “contained no 
was no trust which required, & the 
| of the words “‘ pay” & “ pay or 
* did not work Beal rp asi) . 


specia. 
conversion, nor any Ly suticient indication 
of an intention on the of testator 


EQuITY. 


wal be immaterial ; for in whatever form it was 

then held it would be treated for the purpose of 
succession as if it were money. If the right to 
sell is made to depend on the discretion of the 
trustees, or is to arise int in case of necessity, 
there is no change in the od uality of the aaa he 
pierre v. ANGUS (1862), 4 Macq. 374 

notation +-—Mentd. Muirhead v. Muirhead (1890), 15 

aay ies Cas. 289. 

824. ——.]— ATWELL v. ATWELL, No. 900, post. 

825. ——- Mere deciaration insufficient.] — 
A testator devised & bequeathed his residuary 
real & personal estate to trustees upon trust, after 
payment of his debts, etc., & a certain annuity, for 
all his children, who being sons should attain 21, 
or being daughters attain that age or marry ; & 
he proceeded thus: ‘‘I give to my trustees a 
power of sale over all or any part of the real & 
personal estate herein devised & bequeathed to. 
them, & I declare that my residuary estate so. 
bequeathed in trust shall, for the purposes of trans- 
mission, be impressed with the quality of personal, 
estate from the time of my decease.’’ Four 
children of testator became entitled under his. 
will. In an administration suit by the eldest son 
against the trustees, a decree was made directing, 
a sale of the residuary real estate. It was not. 
necessary to resort to the real estate for payment. 
of testator’ : debts or funeral or testamentary, 
expenses. st ees son of testator, was ani 
intant any the decree was made. Subsequently,, 
on attaining 21, he obtained leave to attend pro- 
ceedings under the decree. He died intestate 
before the direction in the decree for sale of the 
real estate had been carried into effect :—Held : 
(1) the words of the will were not sufficient to 
effect a conversion of testator’s residuary real 
estate into personalty at the time of his death ; 
(2) the decree in the administration suit, being 
made in exercise of the power given to the trustees, 
operated as a conversion from the date of the 
order, & the share of J. in the residuary real estate 
remaining unsold at the time of his death must be 
treated _ Mee a3 Lad Ge v. MEKIN (1884), 


25 Ch. D. 7385; 53 J. Ch. 241; 50 L. T. 54; 

82 W. iz 613. 
A nnotations : TAs to ( 1) Ret. yeigodier v. Edmunds, (1893! 
3 Ch. Apploby yore Walker vw 
Nesbit (3803). a 88 L. 219, aber; 6 @ F nce oe Dodson» 
Yates v. Morton, [1908] 2 Ch. 638; Yauntlero Beebe, 
ok i Ch. ab7 Arla. Herbe rt V. Herbert, 71912) 2 
v. Pondarves, |1901] g - 498; 


Hartley 
eae Booth, (1908) 2 Ch. 648 ; : 
Perkins (1909) da Va ), 101 L. T. 345; Hopkinson v. Richardson, 


{1913} 1 








826. .]|—Although the legislature can,, 
by a sing enactment to that effect, make per- 
sonalty devolve & pass to a series of persons 


successively for the same interests as if it had been 
realty, an individual can only do so by the creation 
of an imperative trust for the conversion of the 


1 direction for ae an 


into perso should enjoy the d the dividends 
WODONELL (1894), 24 0.1 H. 168 CAN, in epecie, 0 as to exempt the exors. of the “Bank Btock should be paid to 
b. Absence of direction to convert m the duty of conversion, such persons as would be entitled to 
in will—Whether executor should con- &9%8: did not con the rents of the lands when so pur- 
vert.j}—The rules & decisions of the tor, which subsequently became chased; & the stock itself waa to be 
Ct. of in ve to the much depreciated in value :—H held in such manner & upon the same 
duty of an exor. to convert, in t the exors. Lei not liable for the loss trusts as were declared as to the lands 
absence 8 on to that so occasioned to testator’s estate.— directed to be p or ag near 
effect in the , do not, without t DeSouza v. DESOUZA (1875), 12 Bom. thereto as the nature of the he Property 
qualifications, a ply in in the ‘Lt. 184.—IND. would admit. The hus died 
of °. D intestate, leav. his wife ee sipine 
Eats 1a Bom. Bi oi 619 il. ——.}—By asettlement Bank who also di he Bank Stock had 
7 -~ eck belonging to the wife o with :—Held : 


PART 1X. SECT. 2, SUB-SECT. 2.—A. 
$19 1. General. rule.}~—Where a will 


they ae @8 soon as 
might be, sell the same 


f settlor r been inte ° 
, in oat that the > helr- at-law of the husband had no- 
veniently title to the Bank Stock.-—Re W: 


as con HITTY’&- 
& invest the. Trusts (1875), 9 I. R. Eq, 41.—IR. 
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nalty into realty & for the settlement of that 
realty to uses which will secure the devolution or 
create the estates desired to be created. 

A declaration that personalty shall devolve or 

ass to persons successively as realty, although 
in cases of doubtful construction it may help the 

ct. to construe the instrument as creating an im- 

perative trust for conversion, is not, per se, opera- 

tive, & a bequest of personalty on trust for sale 

& to hold the net proceeds “‘ upon the trusts & in 

the manner upon & in which the same would be 

held & apprcene if they had arisen from a sale 
of’ freehold hereditaments by the same will 

‘devised in settlement under Settled Land Act, 

1882 (c. 38),”’ is not an imperative trust. 

Where, therefore, the freeholds referred to had 
been strictly settled :—Held: a person who had 
become entitled to an estate tail in them had be- 
come entitled to the personalty bequeathed without 
executing a disentailing assurance. 

A mere declaration that personalty shall devolve 
or pass to persons successively as realty is in 
itself inoperative, for the whole doctrine of con- 
version turns on the maxim that equity considers 
to have been done what ought to have been done 
pursuant to the trust; & a mere declaration such 
as T have mentioned creates no obligation as to 
dealing with the property in one way or another. 
It is true that such a declaration, in cases where 
the construction of an instrument is doubtful, may 
help the ct. to construe the instrument as creating 
an imperative trust for conversion & this, I think, 
is more especially the case where the express 
limitations contained in the instrument are 
limitations appropriate only to r-al estate; but 
except on the question of construction, such a 
declaration as that to which I am referring is, I 
think, according to the decisions, absolutely 
nugatory (PARKER, J.).—Re WALKER, MACINTOSH- 
WALKER v. WALKER, [1908] 2 Ch. 705 ; 77 L. J. Ch. 
755; 99 L. T. 469. 

Annotations :—Apld. Re Aspinall’s S. E., Aspinall v. Aspinall, 
[1916] 1 Ch. 15; Re Tyopeny 8 Settlmt., Monro ». 
Twopeny, [1924] 1 Ch. 522. Mentd. Re Monckton’s 
Settimt., Monckton v. Monckton, [1913] 2 Ch. 636; Re 
Bogg, Allison v. Paico, [1917] 2 Ch. 239; Talbot v. 
Jevors, {1917] 2 Ch. 363; Re Sturt, De Bunsen v. 
Hardinge, [1922] 1 Ch. 416. 

827. -]—By a settlement dated Oct. 
18, 1882, certain freehold property over which 
i. & M. had a joint power of appointment, subject 
to certain interests subsisting under an earlier 
settlement, & certain freehold property belonging 
to E. solely for his absolute use were brought into 
strict settlement, & by the same settlement certain 
funds & securities which were subject to the same 
joint power of appointment & certain funds & 
securities belonging to E. were settled upon the 
trusts & in the manner in which the same would 
be held & applicable if they had arisen from a 
sale of the said hereditaments & premises herein- 
before granted & settled by E. alone under the 

wers of Settled Land Act, 1882 (c. 38). On 

ct. 12, 1901, S., the first tenant in tail, died 
testate. On his death O., as tenant for life, 
entered into possession of the settled securities & 
continued in such possession & receipt of income 
until his death on Jan. 6, 1923. On a summons 
aken out by the trustees to have it determined 
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whether the funds & investments remaining sub- 
ject to the trusts of the settlement now formed part 
of the estate of S.:—Held: (1) what settlor had 
done was to define the duty of the trustees by 
reference to Settled Land Act, 1882 (c. 88), & thus 
to make it optional to them to invest either in 
personal securities or in land, with the result that 
the settlement did not impose a paramount 
obligation on the trustees to invest the funds in 
real estate which was essential conversion 3 
there being no such direction it was incompetent 
to settlor, not having the powers of Parliament, 
to effect conversion by incorporating Settled Land 
Act, 1882 (c. 38), s. 22 (5); (2) the funds formed 
part of the estate of S., the first tenant in tail 
under the settlement, & were payable to his legal 
personal representative.—He TworENny’s SETTLE- 
MENT, MONRO v. TWOPENY, [1924] 1 Oh. 522; 93 
L. J. Ch. 323; 180 L. T. 816; 68 Sol. Jo. 402, 


e A. 

—— Effect of declaration as to devolution of 
property on failure of purpose.] — See No. 431, 
ante, Nos. 1164, 1168, 1197, 1199, 1200, 1206, 
1209, post. 

Effect of discretion to convert.)—Sce Nos. 837, 
838, 871, 900, 1517, post. 


B. Direction must be Effectual. 


828. No conversion under invalid trust.] — 
(1) A trust for sale cannot in equity convey real 
into personal estate unless it is valid & effective. 

(2) A trust for sale contained in a wil] was void 
as infringing the rule against perpetuities, but the 
trusts of the property & the rents & profits until 
sale were good, & the interests of the beneficiaries 
did not fail :—Held: the real & not the personal 
representatives of a deceased benefici were 
entitled to the proceeds of a sale of the estate 
made under the order of the ct. 

Where it can be seen that the trust for sale is 
mere machinery for facilitating a division between 
the persons for whom the property is destined, I 
think that effect ought to be given to the equitable 
interests, even though the instrument by means 
of which the division is intended to be carried out 
may prove to be unavailing (STIRLING, J.).— 
GOODIER v. EDMUNDS, [1893] 3 Ch. 455; 62 
Iu. J. Ch. 649; 37 Sol. Jo. 526. 

Annotations :—As to (2) Folld. Re Daveron, Bowen v. 
Churehill, {189313 Ch. 421; He Appleby, Walker v. Lever, 
Walker v. Nisbet, [1903] 1 Ch. 565. Generally, Mentd. 
Re Wood, Tullett v. Colville, [1804] 2 Ch. 310; Ke 
Douglas & Powell’s Contract, [1902] 2 Ch. 296. 

829. .|—Re WALKER, MACINTOSH-WALKER 
v. WALKER, No. 826, ante. 

8380. Trust void for remoteness—Trust for sale.] 
—GOODIER v. EDMUNDS, No. 828, ante. 

8381. -]—By a trust hae sale Shes Pie 
infringing the rule against perpetuities a testator 
devised a freehold house to trustees, subject to a 
lease for a term whereof 49 years were unexpired, 
upon trust to pay the rent during the term to 
certain named persons, & directed that upon the 
expiration of the lease the freehold should be sold, 
& the proceeds of sale distributed among certain 
other named persons :-—Held: notwithstandin 
the invalidity of the trust forsale, the legatees 
the proceeds of sale. were entitled to the benefits 











have n |} a valuation was made, & one of the 
PART IX. SECT. 2, SUB-SECT. 2.—B. valupd oF abpraised by two respectable | sons, A., having accepted the offer of 
o. Land directed to be valued—~ | & ifeinterested persohs to be chosen | the land a ted by a wil, 
Conversion dates from vatuation, by my exors.” immediately thereupon agrees gell, 
Testator devised lands te his wife for Westator named his wife & his sonE. | & did sell the same to L. & another 
Meee Beer eentene “enue gautrene | grttte. & ouoN Outten L. homnsted | released hie interest to Lut Le inter 

sons & ug od » therea ; A ee ar 
not 

assigns for ever, to be equally divided | two persons to appraise the land, | went into possession, most, 

among them, to share & share alike, | & in compliance with auch direction ' all his brothers & ra their shares 
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intended for them by testator inasmuch as be 

the tight in equity to elect to take the propert 
e equity to elec @ roperty 

as Re estate owe 


The doctrine of election far the purpose of 
the equitable property in the thing being vested 
the eq e prope e. g v 
in those that take the proceeds of sale, shows that 
the ct. does allow persons thus entitled to take 
the property as of a different quality to that which 
testator intended (Osrrry, J:). ° 

Where testator intended that several persons 
should take a gift in money they may all concur 
in saying, ‘‘ We will not take it in money, but we 
will take it in land’ (Carrry, J.).—-Re DAvERON, 
BOWEN v. CHURCHILL, (1898] 3 Ch. 421; 68 
L. J. Qh. 64; 69 L. T. 752; 42 W. R. 24; 9 
T. L. R. 570; 87 Sol. Jo. 681; 8 R. 685. 


Annotations -—Folld. Be by, Walker v. Lever, Walk 
~. Nisbet, [1903 ic Gh. eb. Menta. Re Wood, ‘Pullett ag 


Colville, {1394] 
832. —.]—A testator who died in 1854 
devised his real estate, in certain events, upon 
trust for sale, & gave the proceeds of sale among 
seer egei of eabaed who were all tegtihedbonr te oe ve 
out infringing the e agains etuity. e 
trust for sale was Pin Pe to be bad as not being 
limited to take effect within the prescribed period ; 
the will contained no direct gift of the income of 
the poverty until sale in favour of the persons 
entitled to the proceeds of sale if the trust for sale 
had been good :—Hel@: as the persons who were 
intended by testator to take the beneficial interest 
in his property wore porsols who could be ascer- 
p within the rule seus perpetuities, the 
gift to them was good; though the trust for sale 
was bad, it was mere machinery for the 8 
of division, & could be disregarded, & the bene 
ficiaries took the property as real estate.—Re 
APPLEBY, WALKER v. WALKER v. NISBET, 
{1908} 1 Ch. 565; 72 L. J. Ch. 882; 88 L. T. 219; 
51 W. R. 455; 47 Sol. Jo. 334, C. A. 
Annotation :—Mentd. Slade v. Chaine, [1908] 1 Ch. 522. 
8383. ——- ——_.]—-A devise of real estate in 
trust for a bachelor or spinster for life, with 
remainder in trust for any wife or husband he or 
she may marry for life, with remainder to his or 
her children, is not void for y because the 
class of children to take m be ascertained at 
the death of the first tenant for life, & the inter- 





polation of a life interest to an unascertained per-. 


son. t make axjy differejice.° But a trust for 
sale which does not arise unti] after the death of 
the unascertained wife or husband is void for 
perp uty $& does not effect a conversion. There- 

re, if there is no other trust for sale, the children 
take the real estate as unconverted.—Re GARN- 
vw. BakER, [1916] 2 Oh. 418; 85 


oe Ga 6 ; 

G4. ruse opded by aisona deed.]—In 1865 
6 é 60a. /-—— 

real estates were sottled by a in the events 

which happened, to the use of A. for life, with 

temainder to his eldest son, pltt., in male, 

with remainders eyer. The contained usual 

powers of sale with trusts to reinvest the 


of sales in lands to be held u the same uses 
trusts oh settled Assred Th 1 


S 


& rma in estate did not give the land the 
See Rca eyee peat a alee 
e 


‘will to have 


ad’ "Rite cispctson te. oonver 


otter it af that price to the sons_ 


HQUITY. 
Sect. 2.— ow conversion effected: Sub-sect. 2, B. | 


will, with remainder to pltf. for life, with remainder 

to pitf.’s first & other fons syeceasively in tail 

male, with ers over. At:the date of the 
disentailing deed there was in the -hands of the 
trustees of the will a sym of £15,000, being .pro- 

ceeds of sale of parts of the settled estates w. 

A. had sold under the powers conferred on him as 

a tenant for life by Settled Land Acte, 1882 to 

1890. This sum was also disentailed & settled 

to such uses as pltf. & A. should by deed jointly 

appoint, & by e resettlement they appointed 
at sum to be held by the trustees “ as capital 
moneys arising under Settled Land Acts, 1882 to 

1890, from the  olag ie res thereby settled.”’ Pltf.’s 

only son died infancy, & the question arose 

whether the £15,000, which had not been reinvested 
in land, was real estate, or whether it vested in 
reversion in 9 pale infant son absolutely as per- 
sonalty :—Held: the disentailing deed entirely 
put an end to the limitation & trusts of the will ; 
the resettlement of the £15,000 as capital moneys 
under Settled Land Acts did not impress it with 
the character of realty ; & it vested in reversion 
in plitf.’s infant son absolutely as personalty.— 

Re ASPINALL’S SETTLED ESTATES, ASPINALL UV. 

ASPINALL, [1916] 1 Ch. 15; 85 L. J. Oh. 102; 

118 L. T. 1195 ; 60 Sol. Jo. 239. 

Annotations :-—. Re Sturt, De Bunsen v. Hardinge, 
{1922} 1 Ch. 416; Re Twopeny’s Settlmt., Monro v. Two- 
peny, (1924] 1 Gh. 522. 

Duty to convert unauthorised or wasting 
securities—Rule in Howe v. Dartmouth.|—See 

ExeEcurors ; Trusts & TRUSTEES. 


C. Power or Discretion to convert. 
(a) In General. 

835. General rule—Necessity for power to con- 
vert—Defect not supplied by court.|—On mar- 
riage the husband executed a deed poll whereby he 
purported to settle all his real & personal estate 
on the wife & the heirs of her body i him begotten, 
obliging her to give each of her children by him 
begotten £1,000 apiece at 21, & to divide-the residue 
equally amongst them at her death :—Held: this 
gave an estate for life only to the wife with 
remainder in fee to the children as tenants in 
common; the marriage articles so far tied up the 
ag rv of the estate, that a real eetate purc d 

y him in his lifetime with part of his personal 
estate must be considered as personal estate & be 
dis d of accordingly. 

t the time of the making of the articles there 
was no provision made to empower the husband to 
change the money into land, or the land into 
money, & then the ct. cannot pang He {BULLER, 
J.).——-LOWTHER v. WESTMORELAND (HARL) (1784), 
1 Cox, Eq. Cas. 64; 29 EH. BR. 1064. 

886. ——— Discretion limited by intention of 
testator.|—J. by his will devised & bequeathed 
certain real estates, & sums of money charged 
upon his nephew, H.’s estates, etc., to trustees, on 
Poteet sacinet: of eganias, cutee’ ls tha 
perty, r payment of legacies, either e 

tan of tends of inheritance, or at interest, as 

trustees should think most fit & proper; & 
then, upon trust, to pay the rents, profits, & 
interest, to H., for life; & after his decease, to 
convey & assign the whole to the first & other sons 
of ara ape" ee i peer a the mee ar rs 
daughters of H., general; remainder 
his niece, C., for life ; rempinder to her first & 


succession was in effect for 
a salo at that price, & abe cenonnt of 
the valuation was the Prpoceds ot 1 
—~Re QUERY (1876), 85 Gr. 877.~- 


land valued & to 


& 
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other sons in tail male; remainder to his natural 
daughter, A., for life; remainder to her first & 
other sons in tail male ; remainder to her daughters 
in tail general ; remainder to his niece, M., for 
life; with remainders, as above, to her sons & 
daughters; remainder to testator’s own right 
heirs, exors., & administrators. The trustees 
never acted. O. & H. died without issue, & V., 
first son of A., became tenant in tail upon the 
death of his mother. V., & his children, infants, 
died, & his wife obtained administration, & claimed 
the personal fund as personal property, the same 
never having been invested in lands. ae next 
remainderman claimed it as land; & the question 
was, whether it was to be considered as and or 
personal property :—Held : it waa to be considered 
as land, the discretionary po ower given to the 
trustees being limited by the intention of testator, 
as collected from the whole of the will taken 
together.—COWLEY v. HARTSTONGH (1813), 1 Dow. 
861; 8 E.R. 729. 

Annotations :~~Refd. Davies v. pocaher i 1834), 6 Sim. Pate, 


Cookson v. Cookson (1845), ] 
eny’s Settlmt., Monro v. Re cocae. (1924), i a rao 


. De Beauvoir v. De Beauvoir (1852), 3 
624; Evans ». icy: nia 82), 47 L. T. 165; Re Bogg, Allison 
v. Paice, [1917] 2 


Discretion hegatives conversion. |— 
A testator directed his trustees to sell his real 
estates, reserving to them a discretion by the 
clause ‘‘ & as & when if they should, from time to 
time or at any time, think fit, to sell & dispose of 
his real & personal estate as they should think 
proper,”’ one-sixth part or share of testator’s real 
& personal estate, or the produce thereof, was to 
be paid, transferred, & assigned to each . his 
children. No conversion had taken p 
Held: the share in the realty of one of the children 
who had died intestate descended upon his heir- 
at-law in its unconverted state. 

A conversion qualified by a discretion is not the 
same as an absolute conversion.—HARDING v. 
TROTTER (1853), 21 L. T. O. S. 279; 1 W. R. 502. 


(b) Alternative Directions. 

838. Discretion to invest in land or securitles— 
No conversion.|—A. gave £500 to B. in trust to 
lay it out in the purchase of land, or on good 
securities, for the separate use of his daughter, her 
heirs, exors. & administrators; she died without 
issue, before the money was vested in a purchase. 
On a bill brought for the money against the heir 
of the wife by the husband :—. eli : it would be 
decreed to him, as it was originally ersonal estate, 
& testator’s principal intention with regard to it 
was not to be collected from the will.—CuRLING v. 
May (1734), cited 3 Atk. 254; 26 E. R. 948. 
Annotations + Menta. Swann v. Fonnereau (1 108) 3 Ves. 


41; Cookson wv. Cookson (1845), 12 Cl. & Fin. 121; 
Smithwiok v. "@mithwick (1861), 4 L. T. 23. 








839. ——.|-—— Bristow v. WARDE, No. 
1517, post. 

840. -— ——.]— ATWELL v. ATWELL, No. 

el D Discretion either to retain or sell——Con- 
version.|—Re JOHNSON, COWLEY v. PUBLIO 


TRUSTER, No, 871, post. 


(c) Power to invest in Land. 
$42. pA ccedionsry ower to invest In land — 
‘* Shall & may ’’°—Intention of Settlor.J}—A pro- 
viso in a settlement that £1,000 shall & may be 


PART Ix. aed a, SUB-SECT. 3— 
ad. Dtscretion to inveat ¢ 

wad & Git of et =e m land . 

o & zporsonal 
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laid out by the trustees in the purchase of lands. 
Where there is a power to lay out money in Jand, 
but the original intention was, it should be con- 
sidered as money, if not vested in land, it shall not 
be considered as such, & go to the heir. 

The words shall or may were inserted to leavo 
the election to the trustees either to continue 
the £1,000 as it was in personal securities or call 
itin & ‘lay it out in land (LORD HARpWICKE, O.),.— 
gti v. MILLAR (1744), 3 Atk. 212 ; 26 EB. R. 

848, —— If requested deepen estate was de- 
vised to be sold & the produce disposed of with 
the personal, with a power to direct the fund to 
be laid out in land. No such direction having 


been given :—Held: it was personal property.— 
erie v. STRODE (1797), 3 Ves. 450; 30 E. R. 
nnotat — 1308 i i, Ves. 453; 
ine erledg Cae: 4 i. eKey , 6; Doe a. 
pone v. 3 Dillon v. Harris 
usa. & mitt ‘Homo vf Pillans (1833), 3 K. 15; 

orman’s Trust (18) 53),17 Jur. 154; Haddelse v. Adams 
pene) 22 Beav. 266: Secco bee Edw ay a 


440; Barker v. Young (sed), 33 Beav. 
Reed ». Braithwaite (1871), L. 14. 
$44. With consent of beneficiary.) — 
A testator made a will in the following form: 
‘* ‘Whereas I am seised in fee-simple of divers 
freehold manors, or reputed manors, situate, etc., 
& of a leasehold estate in, etc., & also of a baled F 
hold estate, situate, etc., & also of hold 
estates in, ete., & of large sums in the funds of 
England : Now I do hereby give & devise, all my 
estates in the funds of England & all my manors, 
etc.,” unto three persons in succession, & their 
sons successively in tail male, in strict settlement ; 
“* & for default of such issue, I give & devise the same 
to my own right heirs for ever.”’ He then gave 
his trustees a power, with the consent of the person 
who might be in possession, to lay out his personal 
estate in the purchase of freeholds, etc., & to 
settle the same when purchased to such uses as 
were declared of his ‘‘ manors, etc. devised by this 
my will, as shal] be then existing undetermined, 
or capable of taking effect, etc., to etc., for no 
other estate, use, trust, or purpose whatsoever — 
Held: (1) the power to trustees to convert 
sonalty into realty did not operate as an abso ute 
conversion ; (2) on the face of the will, it was the 
intention of testator to make the two funds a 
cere sii ae erty, & to give them the character of 
to make both properties go i api 
& en give both to persons expressly desi 
DE BEAUVOIR v. DE BEAUVOIR (18 8 .L. Os, 
624; 16 Jur. 1147; 10 E. R. 206, L.3 affg. 
(1846), 15 Sim. 168. 
Annotations 2 to 2) Avid. He Haslowood | 0. Green 41860). 
28 Beay. | Br) 28 LT con BS Fo 
agp omens v, Fellowes 887), 56. , z. “ts repgae dt 
Doody i a8 ae) ak. & aT had Bratt 
GER, fe ETE i: Hai gt a 
1B hte eer a ee (1886), ¢! R. 2 Eq. 376; 


oy bicnee venga’ reuse 72), L. paar Bad: tte 
ve. Brown (1878), 10 . 146; 
0 Ch. D. 





: rv. hon ek 1878 . R. 
38 3: Wi gw Wingfield 40 oC m (Ui Bye Seolisen 
0. , Monro (i870), 41. L 7 eee eay a Boulton, 1883) 
95 C , : Stannard v. Burt (1883), a4 
dla gs ele ag {1892] 2 me 


With Umitations suitable to realty.|— 
See No. 836, ante, Nos. 897, 900, post. 


affecting it with a the character 
art gaat 


net tee the comm 
vest ER, RANKIN v ESTER (1008), 
to hold B fo invest mae R. N ae W. 284; ¢, LESTER 5. W, We 
y to realty :— 182,.—AUS5. 
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cae ay ow conversion effected: Sub-sect. 2, C. 


(a2) Power of Sale. 


845. Part of property sold.]}—-The produce of 
real estate, sold under a power in a » passed by 
a residuary clause with the personal estate, the 
object being a conversion out & out; but part 

ining unsold was held a resulting trust for the 

heir-at-law.—BROWN v. BiaG (1802), 7 Ves. 279; 

32 E.R. 114. 

Annotations :—Consd. Polly v. Seymour (1837), 2 Y. & C. 
Ex. 708. Refd. Mules v. Je (1853). 8 Exch. 830; 
Fe Perkins, Brown v. Perkins (1909), 101 L. T. 345. 
846. At discretion of trustees—Time for exercise 

of discretion.|—(1) Devise in trust to sell in such 
manner & at such time as the trustees shall think 
proper. The period of conversion, as between 
those entitled for life & in remainder, depends, 
not upon an arbitrary discretion, nor even a sound 
discretion in each case, but upon some fixed rule, 
ascertaining a given period, as upon a trust to 
sell with all convenient speed; controlled in this 
instance by consent. 

The direction to the trustees in this case is not, 
as it usually is, to sell as soon as conveniently may 
be, but at such time & in such manner as they 
shall think fit; yet I do not think this could 
make the right of the tenant for life entirely de- 
pendent on the time at which the sale should 
actually take place (GRANT, M.R.). 

(2) en land is directed to be converted into 
money it is in the option of the parties interested 
in the money to keep the land unsold if they think 
proper (GRANT, M.R.).—WALKER v. SHORE (1815), 
19 Ves. 387; 34 E. R. 361. 

Annotations :—Generally, f ; 
sraione Gensel Ral calorie, Calgon 840 
4 L. J. Ch. 17; Taylor v. Clark (1841), 1 Hare, 161; 
Re Searle & Settled Land Acts (1900), 83 L. T. 364. 

847. -]—Testatrix devised the residue of 
her real & personal estate to W., his heirs, exors., 
& administrators, according to the different 
natures & qualities thereof, upon the trusts follow- 
ing, t.e., upon trust to retain & keep the same in 
the state it should be in at the time of her decease 
as long as he should think proper, or to sell & 
dispose of the whole, or such part thereof as & 
when he or they should from time to time think 
expedient, either by public auction or private 
contract, to any person or persons who should 
be to become the purchaser or purchasers ; 
& then upon trust to invest the money to be pro- 





HQUITY. 


duced by such sale or sales, together with all ready 
moneys of testatrix, in his or their own name or 
names, & in that of two of the residuary legatees 
thereinafter named, in the public funds, or upon 
real or Govt. securities ; & then testatrix directed 
that W.., his heirs, exors., or administrators, should 
stand possessed of & interested in all such the 
neral residue of her real & personal estate, & 
rom & after such sale, then of the stocks, funds, 
& securities whereon the same or any part thereof 
should have been invested, in trust, out of the 
rents, issues, & profits, interest, dividends, & 
roceeds thereof, to pay several life annuities; & 
m & after full payment; & satisfaction thereof, 
testatrix directed that W., his heirs, exors., & 
administrators, should stand possessed of all the 
said residue of her said real & personal estate & 
effects, & of the stocks, funds, & securities whereon 
the same or any part thereof should have been 
invested, & the rents, issues, & profits, interest, 
dividends, & produce thereof, in trust for five of 
the said annuitants, including W., in equal shares 
& proportions, as tenants in common, & for their 
respective heirs, exors., administrators, & assigns, 
according to the different natures & qualities 
thereof :—Held: upon the terms of this will, it 
was not the intention of testatrix that the property 
should be converted out & out, but that W. had 
a discretion to sell the whole or any part of it 
when & as he might think expedient, & until he 
exercised that discretion the property must be 
considered to remain in the state it was in at the 
time of the death of testatrix.— POLLEY v. SEY- 
MOUR (1887), 2 Y. & C. Ex. 708; 71. J. Ex. Eq. 
12; 1 Jur. 958. 
Annctation ‘—Folld. Harding v. Trotter (1853), 21 L. T. 0. 8: 


848. —_—.|—-Here there is a discretion not to 
sell in certain cases. The will provides that the 
trustees may resort to a public or private sale. It 
gives them the power of selling, or of deferring the 
sale, & of causing any part of the estate to be 
valued, not before it is sold, but instead of being 
sold. I admit that there may be some difficulty 
in treating it as personal estate, subject to all the 
trusts in the will, & that it may be difficult for 
the trustees to comply with the directions given 
in this part of the will; but at the same time I 
cannot say that there is no discretion not to sell 
(PARKE, B.).—A.-G. v. MANGLES (1839), 5 M. & W. 
120; 2 Hom & H. 74; 3 Jur. 981. 

Annotations :-—Refd. A.-G. v. Simoox (1848), 1 Exch. 749. 


PART IX. es 7 iteateaaa 2.— should ai a sale oath all Han Ea ee = 580.— IR. 
. (d). opera no conversion of the ero 

e. At of _ trustees — {nto personal estate until exerclsed.— ‘aireotion to trustees to sell, but there 
court will interfere in- ROWSELL ©... WINSTANLEY (1859), was power to sell & dispone, & there 
junction with exercise of power.}—Where 7 Gr. 141.—CAN. was also power to borrow on the 
e power of sale is given to trustees & 847 li. ———.}—Where there is no gecurity of the trust-estate for the 
their pha ha unlimited astothe time absolute direction to sell, but a dis- purposes of the trust, but in carrying 
of exercising it, the ct. will not inter- cretion is given to a to sel] or synch sale or rales into effect, or in 
fere by injunction with the exercise of it not, there is no conversion: but the borrowing it should not be competent 
by the survty ing trustee, upon the pro character it to the trustees to do any act which 
grounds; (1) that the Property would ossessed at the death of testator un ht in any way affect or limit the 
realise a er price if the sale were he seen fit in his discretion jiferent of his widow. Testator’s 
postponed, there conflict of to change it by an execution of the wife & three sons & two daughters 
evidence on this point, or (2) that the ower.—Re PARKER’s TRUSTS (1881), gurvived him. At his death his 
trustee entertained an offer of 9 Gr. 389.—OAN. estates consisted of five heritable 
money to refrain from selling, such offer 847 ili. ——.]—By marriage articles subjects, movable property. The heri- 
having been eventually — the mother of the intended wife tage remained unsold at the death of 
James v. EVANS (1877), 8 V. L. R. 132. covenanted to devige lands, or a gross. the widow, when a question arose 
—AU8. sum of money equivalent thereto, to as to whether the rights of bene- 
847 1. ~——.}-—-Testator devised all the , upon trust to invest if ficlaries who had pred the 
his real & Fear ae estate to trustees, & they should so think fit, & to hold widow were heritable or movable in 
declared that it should be lawful for them upon trustse. The their persons :—Held: as the exercise 
them to sell all or any of the lands, mother subsequently devised land to of the discretio power of gale 
& for such price as should seem fit & her daughter, & directed the trustees conferred on the was not 
reasonable, & to lay out & invest the toconvey it. This wasnotdone. The dispensable to the execution of the 
money to arise from such sale in the husband survived the wife :—Held: & had not been ex , there 
pene of stocks, or real securities, there was no conversion of the lands, had been no conversion.— SHEPPARD'S 
wes diecctionsty, nov oniy aa to the elation Sot the’ witerOwen e. 12% (Gk. ot Seas) 11083 29 Bo. by Be 
9 = bey Ww 0 6. 0. ° 0 6 b4 e ® L 

time of sale, but alsoastowhetherthere Owzwnw & SonompenasEr, {1897} 1 I. R. 301-8007. 


Part [X.—ConvERSION AND RECONVERSION. 





Mentd. Baxter Tiga), Tt B45), y ghMan. & G. 198: 
v. Wyndham ( m (1862) twee 185; A.-G. v. Milsgbare 
(1885), 14 Q. B 


849. ee by his will directed & 
declared, that it should be lawful for, & em- 
powered, his trustees, if they in their discretion 
should think fit, absolutely to sell his estate at 
O. & H. discharged from the several annuities 
& other charges thereby created, & that, for the 
pedal of effecting any such sale, it should be 

ewinl for them, by any deed duly executed, to 
pevoks the trusts & declare others; & he declared, 
that their receipts should be good discharges, & 
directed that they should stand possessed of the 
money to arise from such sale, upon trust in the 
first place to pay the costs of such sale, & to dis- 
pose of the remainder of such moneys for the 
purposes & in such manner in all respects as was 
thereinbefore directed concerning the residue of 
his personal estate. Testator’s estate at C. & H. 
had not at the time of the institution of the suit 
been sold :—Held : such clause could not be con- 
sidered as directing a sale under all circumstances, 
nor as tantamount to a positive gift to testator’s 
residuary legatee, but there was a ‘discretion to 
be exercised by the trustees; &, until such dis- 
cretion should be exercised the property remained 
real estate for all the purposes of testator’s testa- 
mentary dispositions.—SHIPPERDSON v. TOWER 
(1842), 1 Y. & C. Ch. Cas. 441; 6 Sur. 658; 62 
KE. R. 961. 

Avnotalions :—Mentd. Newman v. Lade (1842), 1 Y. & C. 


Ch 80; Re Tronchard, Trenchard v. Trenchard, 
[1905] 1 Ch. 82. 


850. For purposes of distribution.) — 
Real estate was devised to trustees for the benefit 
of several pee for life, & after their deaths to be 
distributed among their children & others. The 
devisor added this direction, ‘‘ it shall be lawful 
for the trustees to sell the same, or any part 
thereof, as shall appear most expedient to any 
trustee or trustees for the time being, towards the 
management of my property & affairs.”’ A part 
was sold by the trustees spon after the death of the 
devisor, it being advantageous so to sell it for 
building, & the rest was sold ten years after by 
order of a ct. of equity :—Held: neither sale was 
of property directed to be sold by testator.— 
Re Evans (1835), 2 Cr. M. & R. 206; 5 Tyr. 
660; 4L. J. Ex. 201; 150 E. R. 89. 

Annotations :>—Refd. Williamson v. A. -G. (1843), 10 Cl. & 


his trustees 








For wurpose of dis- 
tribution. }—-A _ trustee directed his 


trustees, upon the death of his widow, heritable 


either to hold & manage his heritable youngest hres attainin Se fA 
years, but declaring 


estate, & divide the revenue thereof 
among his children equally or to sell 
the same, & if sold, the price to be 
divided to & among children 
equally ; or to convey we property 
to his children equally © that, if a 

majority of his Idren alive at the 
time request it, his trustees should not of his estate 
sell the heritable $ Droperty. but should 
convey it to dren or their 
issue. There tcllowod a survivorship 

clause & a conditional institution ot 
issue, which sae provided that, if 


for the 


cash, but the 
they deem i 


to dispon 
children equally the residue of his 
& movable estate on bg 


not be imperative u 
urpose of 
convert the residue of his estate into 
shall be entitled should 
be more beneficial 
for any of his eer eon to naye oe 
allocated 
have such parts or Section: "valued 
& to the portions so valued to 
the <o d or children. 
that vesting should take place at the 
date of payment, & that the trustees 
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7493 <A.-G. ». 
etcher v. Fletcher 
.v. Wena (1862), 11 W. R. 


° A.-G. v. Simoox (184 1 exch. 
Metoale (1851), 6 Exch. a6. Monta 
(tL ae 4 Hare, 67; A.-G 


851. ——_- ——-.]—- Where a testator by his 
will gave his estate, including copyhold pay pa 
leaseholds, merchandise : Oey the funds, & 
cash, to his children & grandchildren, in twenty 
aliquot shares, & directed some of such shares to 
be invested in the Govt. funds for the infant 
legatees, & requested his exors. on his death to 
get his Epo per ey | together & divide it :—Held: the 
will m taken to direct a sale & conversion 
of the copyhold estate.—MowEr v. ORR (1849), 7 
Hare, 473; 13 L. T. O. S. 184; 13 Jur. 421; 68 
BH. R. 195. 
sa facia ae hes or oN ner vw. Greenway (1860), 29 

L. J. ns agate Re Wintle, Tucker v. Wintle (1896), 

65 L. Oh 3. Retd. Re Hailes & Hutchinson’s Con- 

tract, T1920} ‘i Ch. 238. Mentd. Barkworth v. Young 

(1858), 4 Drew. 1; lax v. Best (1874), 31 L. T. 645. 
852. .|—A testator devised his real 
& personal estate to trustees, upon trust ‘‘ to 
divide & distribute ’’ equally between A., B. & C., 
& he authorised his trustees to sell all or any part, 
of his property, as they should think best, for the 
purpose of dividing the same:—Held: in the 
absence of the exercise of the power, the will did 
not convert the real estate into personalty.— 
Lucas v. BRANDRETH (No. 1) (1860), 28 Beav. 
273; 21. T. 785; 6 Jur. N.S. 945; 54 EB. R. 371 

858. .|—HaARDING v. TrorrrerR, No. 837, 


ante. 

]—A testa- 
tor gave his real & personal estate upon trust as to 
the income for his brothers E. & C. or the heirs 
of their bodies, & declared that if either brother 
should die leaving heirs of his body, then the 
share of such brother should descend to such heirs, 
but if one brother should die without lawful issue 
then the whole income should be paid to the sur- 
viving brother, or in case of his death also to his 
lawfully begotten heirs ; but in case both brothers 
should demise without issue lawfully begotten, 
then the whole property should be divided among 
testator’s nearest of kin; & testator appointed 
exors., with power to appoint other exors., as to 
them might seem fit, also with full power to get in 
& receive all moneys or securities for money, & to 
sell, dispose of & convert into money all other his 
real & pemonst estate either by public auction or 


one to. his 

















—-—_ — _ Ceentmeainenel 


of the trust: & therefore the heri ge 
was constructively conve’ 

ceased child’s interest in the eatats 
wasmovable.—HENDERSON’S TRUSTEES 
v. HENDERSON, [1907] S. C.43.—SCOT, 


a 850 iii. —— ttlom, Like a trust 
isposition & settlement trustees were 
direc ted, in the death of the last of three 
liferentrixes, ‘‘to divide the whole 
estates & effects hereby conveyed, & 
to pay the free proceeds hereof 
among & to the whole of my sons & 
Sapiro that may then be in life, 
& failing any of them by death, to any 
Sard otfvely loft, slao in equal portions,” 
respective , alsoine 
: z to the trustees to 





the 

oa 
on his trictoes 
his division to 


It was declared 


there should more than one of should have powers of sale. In 1887, Power was given 

such issue, the deceasing child’s share when one youngest child attained the sell the estate, which co 

should be divided amo if them sg pe age of 25 years, a vesting took place, apart from some furniture & pla te, 
The trustee was surviv by his widow re were six children. The trustees splaly of heritage in the form of ehope- 
& at six children. After the widow’s sper distributed the movable estate, & small flatted houses. All testator’s 
death the trustees sold the heri but, with the consent of the bene-  ghildren last tife- 
One of the ohildren predeceased t e ficlaries, they continued to hold the  rentrix, of them leaving aie 
widow leaving issue, & two others heritable estate, which consisted of some of whom also pre eceased 
died after the widow, but before the ene tenement house. till 1906, when it trix :—~Held : in view of the 


sale of one ig ola Bag: be one of 
them leavi "bovhe rior to 
the sale of the heritage t here we ne 
conversion.--SETON’sS TRUSTE 
SETON (1886), 13 an Piche of moss.) 
1047; 23 So. L. R. 7 8coT. 

850 it. —— -——. sera directed 


sold. <A., one of the children, 
vied in 1902. A question having 
been raised between A.’s heir-at-law 
& his exor. as to whether A.’s interest 
in his father’s heritable estate was 
heritable or movable :—Held: a sale 
was indispensable to the due execution 


n 
th settlement, the nature 
Oe tne taeitas the une Ba bene- 


version of 
CAMPBELL’S Toone v. Dror, (1918) 


C. 100 .—B800T. 
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Sect. 2 eo conversion effected: Sub-sect. 2, C. 
rivate contra contract, as to them should seem meet :— 
eld: there was no conversion of the real estate 
into personalty from the death of ee 
GREENWAY v. GREENWAY (1860), 2 De G. F. & J. 
128: 29 L. J. Ch. 601; 45 EB. R. 570, L. CO. & 


notations :—Mentd. Re Clerke, Clowes v. Clerke, f1gis) 
oe aol Re Whitehead, Whitehead v. Hemsley, [1920) 


855. - —— Consent of beneficlary.]}—An option 
to the trustees of a with the consent of testa- 
tor’s wife during her life & afterwards at their own 
discretion ‘‘ to call in, & sell, & dispose of ”’ the 
whole or any part of testator’s resi uary real & 
personal estate, though followed by a direction 

from & after the decease of my wife to pay & 
divide the whole of my residuary estate unto & 
a hasnt between ” several persons “as or in the 
nature of tenants in common,’’ is not such an 

ee trust for sale as will effect a conversion 

he realty into personalty before actual sale.— 

Re WINTIB, TUCKER v. WINTLE, [1896] 2 on W11; 
65 L. J. Ch. 868; 75 L. T. 207; 45 W. R. 9 


Annotations : —Menta. Re yogesling, Gossling v. Deke 
{1902} 1 Ch. 045 Williams v. William 


Re W 
{1907}, 1 Ch. iso: Re ven Fostor v. Ussher, (1922) 


ae ——.] — BUCHANAN v. ANGUS, No. 823, 
a 
857. ———.|—A testator deviscd his real estate 
to trustees upon trust to pay the rents & profits 
thereof to his wife during her life, if she should so 
long ramet his widow, & after her death or 
marrying again to hold the same in trust for all 
his children” cho should then be living as tenants 
in common, subject to a proviso that it should 
be lawful for the trustees for the time being, if 
they should in their discretion think it expe ent 
so to do, upon the death or second marriage of his 
wife, to sell his real estate; & he directed the 
trustees to divide the moneys to arise by any such 
sale amongst all his children, who should be then 
living, in equal shares, During the lifetime of 
the tenant for life, H., one of the children, assigned 
all his personal estate in possession, remainder or 
expectancy to trustees for the benefit of his 
creditors ; & afterwards he took the benefit of 
Insolvent Debtors’ Act. Upon the death of the 
tenant for life, the trustees sold the real estate 
under the power contained in the will :—Held: 
there was no conversion, & the assignees in 
insolvency, & not the trustees of the composition 
deed, was entitled to H.’s share of the proceeds of 
the sale of the real estate.—He IBBITSON’S ESTATE 
(1869), L. R. 7 Eq. 226; 21 L. T. 163. 

858. Power to sell whole or part.) — 
A testator gave to trustees the whole of his 
pro perty in rust for the payment of debts, with 

ull power to sell all or any part of his estates or to 
demise the same 

Testator ‘directed that the surplus of the moneys 
arising from the sale or produce of his real aviary dag 
after payment of debts, should be invested 
make good the annuity to his wife. That was done 
on the footing that the whole would be converted 
intomoney. Although it is in terms a mere power 
to sell, yet when the provision was to sell all or 
any part, or so much as they should think fit, 


A RE 











so sold, & not only that sold in I.’s life 


EQUITY. 


i tom See, Lape cognition foe the parparerct 
a mone e gether for the p o 

g the aanuite to his wife for life (HALL, V.-O.). 
—RAaLpPo v. CARRICK (1877), 5 Ch. 1D. 984; 46 
L. J. Ch. 680; 87 1. T. 112; 25 W. R. 580; 
on appeal (1879), 11 Ch, D. 878, 0. A. 


Annotations ;—Mentd. W Weodhowe v. Spurgeon (1888), 52 
he icon i ty nies get teas) 6 L. x ria 
a) ©. C4) ; ° ° 4 

Re Sp jeefold, amberlin v aera {1894 3 Ch. 
603; Re berts Percival v, Ro arts, {1808] 2 Ch. 200 ; 
Re Willatta tte © ley, 1905) 1 $78: Re 
Rawlinso es ott v. tte pai Tt eee 9) 2 Oh. Ae Be Embvry, 
Stales'9 te Bowyer Oa Ae ahs Teo Bainbeen, Onrelok 
Carrick, (exe) 9 tt! 196: Re Swan, Brett o. Ward, 


11918] 1 Ch, 899 

859. open Testatrix gave ‘‘all my real & 

tsonal estate ’’ to trustees ‘‘ upon toast at their 

cretion to sell all such parte thereof as shall not 
consist of money,’ & out of the produce to pa y 
her debts & funeral & testamentary expenses, 
invest the residue, etc. :—Held: the will did not 
create a trust for conversion, but only gave a 
power of sale.—Re HoTcuKys, FREKE v. OALMADY 
(1886), 82 Ch. D. 408; 55 L. J. Ch. 646; 5665 L. T 
110; 84 W. R. 569, OU. A. 


Annotations :-—Consd. Re Wagstaft’s 8. E., [1909] 2 “‘h. 
201. Distd. Re Johnson, Cowley v. blia Lee, 
[180 5) 1 Oh. 435. Refd, He Do 





1902) 2 Ch. 296; Gresham . Cro 
1914), 111 L. T. ‘987. Mentd. Conway v. Fenton raaay, 
ee 61 Frewen v. w Life Assce, Soc., [1896] 


40 Ch. © 
2 Ch. 5 y ‘Montague, Derby hire v. Montague, i807) 
1 Ch. abe Re Freeman, Dinond v. Pap ihe prdy 1898} 
: Jte Tomlinson, Tomlinson v. Andrew, [.898] 

1 Ch. 232; se ood ¢. Hon wood, [i902] 1 Gh. 547; 
ae a He, Wilt, wes Su meoRy ’ rtd | - ae 
ig ie 8 Re 

in n & Crown - 3. Harkopp, 


Y Mat 8 Trus 
m plea: Tasco (1908), 78 L. J. Ch 
Beck v. Lysons nace, 107 L. T. 146, 
860. -]—C., by will, devised real & personal 
estate to trustees upon trust for his two children, 
a son & daughter, in equal shares, & gave the 
trustees a ower of sale at discretion. One-half 
the daughter’s share was settled by the will. 
On the marriage of the daughter, E., in 1865, a 
deed was executed appointing new trustees of the 
will, & declaring that they should stand possessed 
of the settled half of K.’s share on the trusts of the 
will, & the unsettled half upon the trusts declared 
by a settlement of even da By the settlement 
the unsettled share & certain other aie AL 
were conveyed to the same trustees upon trust for 
E., with no words of limitation, until her marriage, 
then a trust to invest & to hold the investments 
upon the usual trusts in favour of her, her husband 
& children, with an ultimate trust for her, her 
exors., administrators, & assigns. At Looe date of 
the settlement a large part of the real estate 
devised by the will remained unsold. E. after- 
wards survived her husband & died, leaving an 
infant daughter who died without ever attainin 
a vested interest under the settlement. <A pa 
of the real estate was sold during E.’s life, & the 
residue during the life of her daughter, who had 
a aoe though not a vested interest :— 
eld: no conversion of the real estate devised 
by the will was effected by the settlement, but the 
whole having been sold while there was in existenco 
an interest, though not a vested interest, under 


the truste of the settlement, the whole property 
©, Was 


m 
rusts Re ‘Lesond, 











wean aes —s 


658 i. ——— Power to sell whole or | means & effects, with the on { was retained to secure uity : 
part.}—-A trust disposition & & settle- of a house to pare ed as & bec Hela ag a sale of ree bettnes depended 
ment conferred upon trustees “the | for the widow. uity = were n the discretion of ie castes, © 
most ample proviees © to Pag = saat had, ner sold it, there con- 


yore er ee ° 
prietor ses de 


088688 
en ” in the “sale 2 isposal of 
or’s lands & iertiages & movable 


SPs. Fears pet 


(1888). 10 OR COE of Beas.) 1 eS 


Part [X.—Conversion aND RECONVERSION. 


msohlachi rhs ya Me taken 
representatives.—. INCLAIR 
CRUMP v. LEICESTER (1886), 66 L. T. 83. 
61. ——— No conversion until power exeroised.] 
-—A testator devised real estate upon trust for 
A. for life with a gift over upon trusts that failed 
in A.’s lifetime, so that the equitable remainder in 
fee became vested in testator’s heir-at-law; & 
testator gave his trustces an absolute power of 
sale over the real estate. The heir-at-law died 
intestate before the real estate was converted by 
the exercise of the power :—Held: the real estate 
wis not converted until the power of sale was 
exercised, & the person entitled to the real estate 
o the heir at the date of the sale, & not his legal 
personal sentative, was entitled to the pro- 
cveds of sale-——Re Dyson, CHALLINOR v. SYKES, 
Fare 1 Ch. 750; 79 L. Jd. Ch. 433; 102 L. T. 

62, |—A testator by his will appointed 
his wife & daughter trustees & executrices & gave 
his real & personal estate to his trustees upon trust 
Lo sell the real estate as & when they thought 
proper, & to pay the net income of his real & 
ar aso estate to his wife for her life, & after her 

eath he gave his real & personal estate & the 
pro weds of sale of such of his real estate as should 
have been sold to his daughter absolutely. The 
d ughter survived testator, but predeceased the 
widow, & at her death no part of the rea] estate 
had been sold. On the death of the widow :— 
Held: the will did not create an imperative trust 
for sale, but gave to the trustees a discretionary 
power of sale, &, inasmuch as they had not 
exercised that power, the real estate was not 
converted & passed to the heir-at-law of the 
daughter.— Re NEWBOULD, CARTER v. NEWBOULD 
(1913), 110 L. T. 6, C. A. 

nnotation :—Refd. Gresham Life Assce. Soc. v. Crowther 

(1914), 111 L. T. 887. 

863. Trust for reinvestment in realty — Power 
of interim reinvestment in personalty.|—A will 
devised realty on trust to raise money by sale or 
mtge., & subject thereto to pay the rents & 
profits to A. & B. successively for life, & on the 
death of the survivor for the benefit of B,’s children 
absolutely. The will contained a power of sale 
with a trust for reinvestment in freeholds, copy- 
holds or leaseholds, with an interim power of 
investment in personalty. The trustees sold & 
invested in Consols; the trust for reinvestment 
was never exercised :—Heid: the share of a child 
of B., who died intestate after the exercise of the 
power of sale & during the life of the last tenant 
for life, devolved on his heir.—Re Byrrp, Prrman 
v. PITMAN, [1892] 1 Ch. 279; 61 L. J, Ch. 288; 
66 L. T. 274; a R. 359 


tat G ir : 10 
Ansctal HA range, Chadwick v. Grange, [1007] 


864. Investment as under Settled Land Act, 
1882 (c. 88).|—-Re WaLkER, MACINTOSH- 
WALKER v, WALKER, No. 826, ante, 


(e) Postponement of Sale or Purchase, 


865. Postponement of sale—‘' As so0n as 
trustees shall gee necessary ’’—Conversion.]— 
B. devised lands to trustees in fee in trust to apply 
the profits until sale, for the benefit of all his four 
children & the survivors & survivor of them 
equally, & on further trust, that “ as goon as the 
trustees see ne for the benefit of 
the children ’’ they should sell the premises & apply 
the money for the benefit of four children, 
equally to he paid at 21 or ; A. the eldest 
of the four c attained 21 & married & died 

thout jssye intestate, leaving » wife :-—Held: 


b er nal 
oy her perso 


 ) 
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the land being in all events devised to be sald, 
though the time for sale was left to the exors., 
was Pasar grg) estate, & A.’s widow must have a 
moiety of A.’s share, & the profits af the land unt] 


sale must go as the money arisi on sale would. 
—Dovauty v. BULL (1725), 2 p, ms. 820; 24 
E.R. 748, L. C. 

Annotations : 


. Re 
26 Oh. D. 6 Cnet. 
(1886), 84 W. R. 569. 

866. ——— ‘‘ Whenever it should appear advan- 
tageous ’’—Conversion.|—A testator devised his 
real estate to trustees to sell, whenever it should 
appear to them advantageous. He directed 
annuities to he paid to charities out of his personal 
estate until his real estate should be sold, when he 

ave the produce to charities. But if the charity 
bsancsta should be defeated, he gave the principal 
money to plitfs. No sale of the realty took place, 
the infant pitfs. having, under the chief clerk’s 
certificate yin it for their benefit, elected to 
take the land in lieu of the produce :—Held: the 
real estate must be considered as converted from 
the death of testator, from which time pltfs. were 
entitled to the rents.—ROBINSON v. ROBINSON 
(1854), 19 Beav. 494; 52 H.R. 442. 
Annotation :—Refd. Re Hotchkys, Freke v. Calmady (1886), 
34 W. R. 569. 

867. ‘Such time as most beneficial ’’— 
No conversion.]—A testator devised his real & 
personal estate to trustees upon trust that a piece 
of land, part of his real estate, might be absolutely 
sold as soon as conveniently might be after his 
decease, in such mode as his trustees should 
decide upon, but in case it should so happen that 
at that time the complying with his will in that 
particular would be a sacrifice of roperty, then 
it was his will that the piece of land should not be 
disposed of until sueh time as his trustees should 
judge most beneficial for his estate, & when all 
his children attained the age of 21 years, then he 
devised his real & personal estate to his children 
equally as tenants in common. Ali testator’s 
children attained the age of 21 years. The trustees 
did not sell the piece of land :—Held: the trustees 
had a discretionary power & not a trust for sale, 
& there was no constructive conversion of the 
piece of land; consequently, the heir-at-law & 
not the next of kin of a deceased child was entitled 
to the share of such child.—GLovER v. HEELIS 
(1875), 82 L. T. 5384; 23 'W. R. 677. 

868. ——— ——— Conversion.]-— A testator gave 
an annuity to his wife, & he gave & bequeathed 
to his seven children all his real & personal estate 
after deducting the annuity; & after his wife’s 
decease the annuity, together with ail the rents, 
interests, dividends & profits arising from_his 
estate, to be divided tabarcée his seven children 
equally ; & he directed his exors. to sell & convert 
into money his furniture, lands, houses, tenements, 
& other property whenever it should appear to 
their satisfaction that such sale would be for the 
benefit of his children, & all the money arising 
from the sale to be invested for the benefit of his 
children :—Held: the direction to convert was 
imperative, & operated from the death of testator, 
~~ Re Raw, Morris v. GRIFFITHS (1884), 26 Ch. D. 
601; 63 L, J. Ch. 1061; 51 L, T. 288; 82 W. R. 

, — ‘ ev. 886) 
Annotations 5 Rett Re ro ee re io0s) 88 LT AT2 | 


Gresham Life Assoe. Soo. v. Crowther (1914), 111 L. T, 
887 


869. ‘¢Time most expedient ’’— Conver 
sion.J— Re Hearucorn, GILBERT v. AVIOLET, No. 


6, ; 
oT ‘As long as trustees should think 


Raw, Morris v. Griffiths 
Re H 


1884), 
otchkyr, Freke v. ady 
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Sect. 2.—How conversion effected: Sub-sect. 2, C. 
(e), D. & £.] 


fit pea pr -By a settlement real property 
was conveyed to trustees upon trust for sale & to 
hold the proceeds on certain trusts with power 
to postpone conversion for so long as the trustecs 
should think fit, & a direction that while it should 
remain unsold the property should be held upon 
such trusts as should, as nearly as the nature of 
the property would admit, correspond with trusts 
thereinbefore declared concerning the trust fund : 
—Held: there was an imperative trust to convert, 
& the property must be treated as converted for 
the purposes of Yorkshire Registries Act, 1884 
(c. 54), even although no sale had in fact taken 
place, & a cestui que trust was, subject to a mtge., 
entitled to the property absolutely.—GrErsHAM 
Lire ASSURANCE SOCIETY v. CROWTHER, [1915] 
1 Ch. 214; 84 L. J. Ch. 812; 111 L. T. 887; 59 
Sol. Jo. 103, C, A. 

71. ——— ‘* Such time as trustees think fit °— 
Either to retain or convert—Conversion.]—A 
testator devised & bequeathed his real & personal 
estate to trustees upon trust “either” to retain 
it in the same state as at his death ‘“‘ or” at such 
times as the trustees thought fit to sell & convert 
it into money & to invest the proceeds in certain 
securities & to hold the trust actata in trust to pay 
the income to pltf. for life & subject thereto in 
trust for other beneficiaries. The will contained 
a common form power of postponement, & the 
trusts were such as ordinarily applicable to personal 
estate :—Held: the will created an immediate 
trust for sale with a mere power of postponement, 
which was a trust for sale within Settled Land 
Act, 1882 (c. 38), s. 638.—Re JoHNSON, COWLEY v. 
PuBLIC TRUSTEE, [1915] 1 Ch. 435; 84 L. J. Ch. 
393; 112 L. T. 935; 59 Sol. Jo. 333. 

872. Postponement of purchase—Until trustees 
could make suitable purchase—Conversion.]— 
ENGLISH v. ORDE (1754), Bridgman’s Duke on 
Charitable Uses, 482. 
areation :~Refd. Kirkbank v. Hudson (1819), 7 Prico, 


878. ——— To convenience of trustees — Con- 
version.]|—Srmpson v. ASHWORTH, No. 905, post. 

Direction at request of beneficiary.) — See 
Sub-sect. 2, E., post. 


D. Conversion at future Date. 


Conversion not to take place before happening of 
future event.|—Sce No. 776, ante, Nos. 1058-1060, 


post. 
Trusts unenforceable on event happening. 


E. Conversion by Consent or at Request. 


874. Consent & request distinguished.) —A 
settlor by her marriage settlement conveyed free- 
holds to trustees upon trust for sale with her 
consent & that of her husband during their lives 
& the consent of the survivor of them during his 
or her life & then at the discretion of the trustees, 
& upon trust to pay the income to the settlor in 
the events whic ppened during her life, & 
subject thereto in default of issue, which occurred, 
to hold the trust premises as the settlor should 
appoint, & in default of such appointment, if 

e settlor survived her husband, in trust for her, 
but if her husband should survive her then in 
trust for her next of kin, with power for the trustees 
to retain the trust premises unsold at their discre- 
tion, & a direction that the same while remaining 
unsold should be deemed personal estate & devolve 
as such. By her will the settlor, in pursuance of 


Equity. 


the power given her by the settlement, appointed 
the hereditaments, premises, & estate subject to 
the settlement at her death, if she should die 
without issue of the marriage, to her husband, his 
heirs, exors., inistrators, & assigns absolutely. 
The husband died on Dec. 3, & the settlor on 
Dec. 7, 1916. The freeholds were not sold during 
the life of the settlor, & were claimed on her death 
by her heirs as realty & by her next of kin as 
iedatdarraed :—Held: (1) conversion took place 

m the date of the settlement, for its terms 
indicated an intention that the freeholds should 
be treated as personal estate, & there was an 
imperative trust for sale, such trust not being 
prevented from being imperative because the sale 
was ‘‘ with the consent of ”’ or ‘‘ at the request of ”’ 
the tenant for life; (2) the will was not evidence 
of an election to reconvert, being an appointment 
which failed, & therefore it was not possible to say 
what the intention of the settlor might have been ; 
(8) on the death of the husband reconversion did 
not take place before or upon the settlor’s death 
as there was no resulting trust of the property as 
land, the property not being ‘‘ at home”; for, 
though the setilor was the only person interested 
in the property, she did not direct that the property 
should not be sold, & the legal estate was out- 
standing in the trustees; (4) it was necessary in 
order that property should be ‘‘ at home” not 
only that the equitable title should be vested in 
the settlor, but the whole property legal & 
equitable. 

(5) There is no distinction between the words 
‘‘ with the consent of”? & ‘‘ at the request of” 
when applied to a tenant for life under a settie- 
ment, & in neither case does their introduction 
prevent a trust for sale being imperative 
(NEVILLE, J.).—Re FFENNELL’S SETTLEMENT, fe 
FFENNELL’S ESTATE, WRIGHT v. HOLTON, [1918} 
1 Ch. 91; 87 L. J. Ch. 54; 118 L. T. 1713; 34 
T. L. R. 86 ; 62 Sol. Jo. 103. 

Annotation :—Aas_to & Refd. Re Sturt, De Bunsen v. 

Hardinge, [1922] 1 Ch. 416. 

875. Consent—Material—Joint consent of hus- 
band & wife.|—Symons v. Rutrer (1691), 2 
Vern. 227; Prec. Ch. 23; 23 E. R. 747, L. C. 
searebeai rt :—Refd. Pultenoy v. Darlington (1782), 1 Bro. 


876. With consent & not without.J]— 
By a marriage settlement the husband covenanted 
to pay to the trustees £1,200, in trust, with the 
consent of the husband & wife, & not without, 
to lay it out in the purchase of lands in fee, or for 
long terms of years, or of copyhold or customary 
tenure, & to settle the same on the husband for 
life, without impeachment of waste; remainder 
to the wife for life, in bar of dower, remainder 
to the use of the children of the marriage as the 
husband & wife or the survivor of them should 
appoint, &, in default of appointment, to the 
use of all the children of the marriage in tail. 
The £1,200 was invested in the funds, & so 
remained with the acquiescence of the husband 
& wife. There was one child of the marriage. 
The wife survived her husband & afterwards died : 
—Held: the fund ought to be considered as 

ersonal estate.—DAVIES v. GOODHEW (1884), 6 

im. 585; 58 EH. R. 718. 

877. ——- -—— Not without consent.) — 
Trustees were empowered to sell real estate, but 
not without the consent of seven tenants for life 
of the produce. After the death of one of the 
tenants for life, tho trustees entered into a contract 
to sell, with the consent of the surviving six & 
of the absolute owner of the seventh i— 
Held: a sale required the assent of all the seven 
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tenants for life, & a good title could not be made.— 
SYKES v. SHEARD (1863), 2 De G. J. & Sm. 6; 8 
New Rep. 144; 83 L. J. Ch. 181; 9 L. T. 430; 
9 Jur. N. S. 1262; 12 W. R. 117; 46 E. R. 
276, L. JJ. 


nnotations :-—Dbtd. Jefferys v. Marshall 1870), Bi LT, 
$49. Oonsd. He Goswell’, Traste [ipl] Son. 


878. —— Immaterial.] — (1) Where ey 
on marriage to be laid out in a purchase, & settled 
to the common uses in a marriage settlement, 
adding the clause, that the purchase shall be made 
with the consent of the husband & wife, it makes 
no diversity, though no consent was given to an 
purchase made during the life of the husband 
wife ; for still the money shall be taken as land. 

(2) The rule in all such cases [forbearance of 
trustees in not doing what it was their office to 
have done] is, that what ought to have been 
done, shall be taken as done; & a rule so powerful 
it is, as to alter the very nature of things; to 
make money land, & on the contrary, to turn 
land into money ; "thus money articled to be laid 
out in land, shall be taken as land, & descend to 
the heir ; & on the other hand, land agreed to be 
sold, shall be considered as personal estate 
(JEKYLL, M.R.).—LECHMERE v. LECHMERE (LADY) 
(1735), Cas. temp. Talb. 80; 2 Hq. Cas. Abr. 31, 
601; 25 E. R. 673; sub nom. LECHMERE v. 
CARLISLE (EARL), 3 P. "Wms. 211, L. C. 

Annotations :—As to (1) Distd. Ellinor v. Garton (1745), 9 
Mod. Hep. 480. nsd. Cogan v. Stephens (1835), 6 
L. J. Ch. 17. Folld. Barham v. Se ee Hare, 
be Refd. Pulteney v. ry li ‘ C. 

», Pig Bott ( (1794), 2 Ves. 351 


Wilson 
Chale ( (1804), i .1; Perry v. Phelips’ (180), ere Ves. 
pay v. Macaulay 184 5), 4 Hare, 487 ; Mathias 


8 -|—A_ testator directed his 
trustees, with the consent of his widow, to invest 
his personal estate in freehold, leasehold, or copy- 
hold messuages, tenements, or hereditaments, & 
settle them upon certain trusts which were applic- 
able to realty :—Held: a conversion into real 
estate was intended.—HEREFORD v. RAVENHILL 
(1842), 5 Beav. 51; 11 L. J. Ch. 1733; 6 Jur. 
228; 49 BE. R. 10243 previous proceedings (1839), 


1 Beav. 481. 
——.|—Heal estate was settled, on 








880. 
marriage, upon trust to sell, with the consent of 
the husband & wife, or the survivor of them, & 
hold the proceeds on the trusts of an indenture of 
even date. The trustees had power to lease, to 
concur in a partition of the lands of which-the 
settled estate formed part, & to let or work the 
minerals, it being declared that all royalties 
should be considered as income, & all moneys 
received from working minerals as capital. The 
trusts of the deed of even date were for the benefit 
of the husband & wife during their lives, & after 
their death for the issue of the marriage. This 
deed also contained a covenant by the husband 
that he or his representatives would, during his 
lifetime, or within twelve months after his death, 

ay to the trustees £1,200, to be held upon the 

rusts of the settlement. There was no issue of 
the marriage ; the husband died intestate without 
having paid the £1,200, & the widow’s net dis- 
tributive share cons iderably exceeded that sum :— 
Held: (1) the real estate had been converted 
out & out by the settlement; (2) the husband’s 
covenant to pay the £1,200 was not satisfied by 





ne intestacy.— JAMES v. OASTLE (1875), 33 L. T. 


O°88t. Approbation—Immaterial.|—With respect 
to the question of ra Were under the will, 
if the approbation of the parties interested had 
not been required it would have been a clear case 
of conversion. That requisition, however, makes 
no difference (WIGRAM, V.-C.).—WRIGHTSON v. 
MACAULAY (1845), 4 Hare, 487; 67 E. R. 740; 
varied on appeal (1847), 17 L. J. Ch. 54, L. C. 
Annotation :—Consd. A.-G. v. Dodd, [1894] 2 Q. B. 150. 

882. Request — Immaterial.]—As between the 
representatives money was considered land under 
a direction in a settlement with all convenient 
speed, after request, to lay it out; though no 
request was made, upon the construction all the. 
limitations being adapted to real uses, & other: 
circumstances.—THORNTON v. HAWLEY (1804), 10) 
Ves. Park 32 E. R. 793. 

Annotations :—Consd. Griffith v. Ricketts, Griffith ov 
oO 7 Hare, 299. pista. Pa Taylor's § Settlmt. “(i380 
Hare, 596. Consd. A.-G. v. Dod 2Q. B. 150 

Re Goswell’s Trusts, 1915), "9 Ch. 106. etd, P olley ofa 

Se sasha (1837), 2 Y. Kx. 708; fold, Polley =~ 

Settlmt., Monro v. et (1924) 1 Ch. §22. 

883. Construction of words of request— 
Whether discretionary or obligatory.|—By a 
marriage settlement freehold estate & some 
personal estate were conveyed & assigned to 
trustees upon trust, on the request of the husband 
& wife, during their joint lives, &, after the death 
of either, upon the request of the survivor, to 
sell the estate, & to stand seised & possessed of 
the estate until sold, & of the purc “money, 
in case the same should be sold, upon trust for the 
husband for life; &, after his decease, upon trust 
for the wife for life ; ; & after the death of the 
survivor of them to convey the estate, unless sold, 
& assign the personal estate unto the children & 
grandchildren of the marriage, born in the life- 
time of the husband & wife, as they or the survivor 
should appoint; &, in default of appointment, 
unto & amongst the children of the marriage, 
equally. The estate was taken by the Corpn. 
of London under London Bridge Act, 1823 (c. 50), 
&, the price having been fixed by a jury the pur- 
chase-money was paid into ct. under the Act, 
the trustees of the settlement not making out a 
satisfactory title :—Held:; (1) the estate Shaving 
been real when settled, it was not meant by the 
settlement that it should become personal, unless 
the husband & wife, or the survivor, requested 
it to be sold; (2) the words of request should not 
be construed as merely intended to enforce on the 
trustees the obligation of sale, but as inserted for 
the purpose either of enforcing obligation or giving, 
discretion, as the context of the instrument might. 
require.—Re TAYLOR'S SETTLEMENT (1852), 
Hare, 596; 22 L. J. Ch. 142; 68 E. R. 650. 
Annotations :—AB to (1) Rett. Re ‘Stewart's Trusta (1852), 

. Pos J. Ch. 369; Harrop’s Estate (1857), 3 Drew. 

Re Wootton’s Trusts ew p. 193. 

Ta to (3) Oo Consd. AG, v, Dodd, [1 $4] 2 Q. B. 150; Re 

Goswell’s Trusts, [1915] 2 Ch. 106, 

884. —— Directory only -]—In 1885 by a 
voluntary settlement A. conveyed certain real 
estate to trustees on trust that they should on 
the request of A. & his wife or the survivor of them, 
& after the decease of the survivor, at their own 
discretion, sell such real estate & stand possessed 
of the proceeds in trust for A. for life, & after his 
death on certain trusts therein declared, & on 
failure of those trusts in trust for A., his. @XOFs., 
administrators, & assigns. <A. died in 1887 with- 
out any such request having been made, & the 
real estate remained unsold :—Held: it must be 
treated as having been converted into personalty 
by the voluntary settlement in 1885, & must, 
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Sect. 2.—Hovw | Pag aaa effected: Sub-sect. 2, Es 


& F. (a) & 
Se be included. in an account & charged with 
der Customs & Inlan 


SS Rae d- Revenue Act, 
(c. i s. 88. 
The power of sale is subject to this, that the sale 


shall take place at the request of the husband & 
wife or the survivor of them, &, in the event of no 


rb ara then, after their death, ‘at the discretion of 


e trustees. Such clauses are only intended to 
te directions as to the time & circumstances 
under which the sale is to take place, & not to 
indicate that the sale must not take place ulti- 
mately (MaTHEwW, J.). 

For all purposes, land converted into money is 
to be treated as money, either for the purpose of a 
settlement or for fiscal purposes, because equity, 
& now law following equity, regards the land as 
money (MATHEW, —A.-G. vw. DODD, site 
2 Q. B. 150; 63 L. J. Q. B. 319; 70 L. T. 660; 
58 J. P. 526; 42° W. R. cial 10 T. L. R. 380; “38 
Sol. Jo. 350; 16 B. 177, D 





Annotations.:—Fella. ae oe “Rendes 1804 
L, 3. K. B. 608.6 “G, », gohnson, pedi Wan 
v. Holton poner cat, » Re cnnelle’ Reta, 
[105] 2 oh. ibe. 106, 
886. Material — Request in writing.|— 


By a& deed of fanviby arrangement dated in 1910, 
& made between A. of the first part, H. of the 
second part, W. of the third part, & H., W. & B. 
as trustees of the fourth oe ee ies thereto 
of the first, second, & third r the: purpose 
of settling certain questions which had arisen, 
conveyed & assigned certain freehold & leasehold 
hereditaments to the trustees, & it was thereby 
provided that the trustees should, ‘ open the 
request in writing of the parties hereto of the first, 
second & third parts respectively,” sell the free- 
hold & leasehold hereditaments & premises 
respectively eapiert & conveyed & assigned & should 
stand e residue of the moneys to arise 
' from such sale otter pareent of costs, & aiso, of 
the rents & profits of the hereditamenta é& premises 
or such part thereof as should not be sold, & until 
the sale thereof in trust for the parties thereto of 
the first, second, & third parts respectively, uate 
heirs, exors., administrators: & assigns, in nome 
shares as tenants in common. In 1914 H. died: 
intestate. Some of the properties had been sold 
in his lifetime, but no request had been made to the 


of real estate & had not been converted in equi 


GoswEtL's Trusts, [101 ? 


into money.—Re 
Ch 106; 54 L. J. Ch. 719; H8 L. T. 319; 


a7 Jo. o79, 

886. Power of sale with consent of third hind person} 
—GRHENWAY v. GRHENWAY, No. 854, ante, 

887. Power of salt witir consent of beneficiary.] 
—Re Wintts, TOCKER v: WINTLE, No. 855, ante. 


F. Direction collected from Instrument. 
(a) In General, 


S88. Direction need not be express—Indication’ 
of intention sufficient.|—E. by deed pth bead 
several sums renga secured by mitges., ammount- 
rea passe rape trustees in trust, to be laid out’ 
+ the purchase of‘ lands, to the use of himself’ for’ 

e, remainder, as to sums to the apne of 
€28,000, to his ‘wife for life, remater to ‘his son, 
BR. for ifs, with several remainders-over, remainder 
to J. in hay Ser & as to sums amounting to £23,000, 





Kovrry. 


to R. for life, with several-intermediate remainders ; 
remainder to 'F. in feo; & as to one particular 
Intge. of £8,500, & some leasehold estates to secure 
annuities; the surplus to R. in fee, with power 
of revocation. By his will he gave these 
hold estates, & the mtge. for £8,500, together with 
another mtge. of £6,700, in trust to secure the 
Re Pena the surplus interest, or rents of the 
urchased, to be paid to R. for life, & to be 
actile in the same manner as his other estates :— 
siete these mtges. were to be considered as real 


Tt is not necessary that a testator in such a case 
, a8 this should speak out; if he gives sufficient 
‘hints what his intention is that is enough & I 
think in this case he has given sufficient hints to 
show his intention that the money should be laid 
out in land (Lorp KeENnyon, M.R.).—LESLIE v. 
oe (1787), 2 Bro. C. C. 187; 29 I. Rk. 
is :—Consd. Cogan v. Stephens (1835), 5 L. J. Ch. 


889. Intention shown from document as a 
whole.]—CowLEY v. HarTstonap, No. 836, ante. 

890, ——.|— DE Brauvor v. DE BEAUVor, 
No. 844, anie. 

801. eae —Where personalty is left by will 
to trustees with limitations appaehls only to 
real estate, & it appears from the whole tenor of 
the will that such pera y is to pass as realty, 
& trust may be implied to invest such personalty a 
the purchase of real estate; but a mere gift of 
personalty with limitations. appropriate to real 
estate, a great part of which must necessarily 
fail as applied to personalty will not justify an 
implied trust for the conversion of that por tas, 
into realty.—EVAns v. BALL (1882), 47 165 


pee W.R. 899 pate a 
notations Re Twopeny’s Settlmt., Monro v. 
aeeene [1924] 1 Ch. 522. . Re Boge, Allison v. 
Paicé, [1917] 2 Ch. 239. 


(0) Limitations of Personality suitable for Reaity. 


892. General rule—Limitation equally applicable 
to personalty— No conversion.}) — ATWELL v. 
ATWELL, No. 900, post. 

893. ——— Grounds for inferring intention to 
convert.|—EVANS v. BALL, No. 891, anie. 

894. Devise by mortgagee in possession—‘‘ To 
daughters & their heirs.’’]—-Noys v. MORDAUNT 
(1706), 2 Vern. 5681; Prec. Ch. 265; 24 HK. R. 

ppt poi nom. NovEs v. MORDANT, Gilb. Ch. 2. 
732), ou en: 


Bolts 8u “ae 


ntd. Mansell v. Mansell ( 
ag 0. Desbouvorie, ott 


M 
dotter (1760), Amb. 888; 
Astolt gat Amb sees tae AO inalek (1773), 
15 Ves. Y i. n.: v. Williams § (1783), 1 Bro. C. a8 
Devese 9. ‘Pontet tet (1786), , 1 Cox, Ba. Cas. 188; Lewis 

e King 00; Stratton v. Best (1791), 

Be * Fineh. 17d), 1 Vou. 53 34; W. 
e, Webster CHT Ves. 36 ; Broome v. Monok (1805), 
Bh ge patord aa (1806), ap ve ve poe; 
a Rae Beat ete a an male 
‘3 oy a ty 
anee yt “Bogier 

Ces iat ri Gia 
real estate.) — 


a tie *C, es 
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& mtgee. in fee with a power of sale purported to 
convey the land comprised in the mtge. to a trustee 
for himself, & remained in possession for five years 
& till his death. He made by his will a devise of 
all his real estate in general terms :—Held: 
testator havin Py his acts treated the land in 
question as teal ate, it passed as such under the 

eral devise——BuRDUS v. DIxoN (1858), 4 

ur. N. 8. 967 3 6 WwW. R. 427. 

Anncetion ane. Re Carter, Dodds v. Pearson, [1900] 


896. Discretion to invest in land or securities—- 
‘* Or enure to such purposes as land.’’|— JOHNSON 
v. + aie (1748), 1 Ves. Sen. 169; 27 E. R. 962, 


L. O. 
Annotations : Cookson v. Cookson (1845), 12 Cl. 

Fin. 121. Boer, Cook ». Hartstonge (si, 4 Dow: 
361; Davies v. Goodhew (1834), 6 Sim. 586. 

897. ‘*To be settled as land devised ’’— 
Conversion.]—-W. P. by will devised land to his 
wife for life, remainders over, with remainder to 
W. & P. in fee. He left 2400 to be laid out in the 
pores of land, or on any other security as 

trustee should think fit & convenient, to be 
settled as his lands devised. The intermediate 
limitations being at an end, & W. being dead, the 
estate came to P. who was an infant, & being 
upwards of twenty made a will, & gave all his 
estate to plitf., & afterwards died, two days before 
he was at age of 21. The £400 not being laid out : 
—Held: it did not pass by the will as money ; 
the trustees had no election to consider it as money 
or land; the infant could not.—EARLOM v. 
SAUNDERS (1754), Amb. 241; 27 E. R. 161, L. C. 


Annotations :—Consd. Cowley v. Hartstonge (1813), 1 Dow. 

$61; Cookson v. Cookson (1845), 12 Ol. & Hin. 121. 

Atwell v. Atwell (1871), L. RB. 13 Eq. 23; Evans 

v. Ball (1882), 47 L. T. 165. Consd. Re Bogg, Allison v. 

Paice, [1917] 2 Ch. 239. Refd. Re Twopeny’s Scttimt., 
Monro v. Twopeny, [1924] 1 Ch. 522. 


898. Settlement in tail— Conversion.] — 
COWLEY v. HARTSTONGE, No. 836, ante. 

899. ———- —_— ———-.|—-COOKSON v. COOKSON, 
No. 1290, post. 

900. ——— To be settled as land originally settled 
—No conversion.|— When land is subject to a power 
of sale, & the power is exercised, it is converted 
into personalty from the time of the sale, unless 
the proceeds are re-invested in land, or are stamped 
with a trust for re-investment in land. 

A trust to reinvest the proceeds in land, or govt. 
or real securities, with a direction super-added 
that these when purchased shall be & enure, & 
be made liable to the same uses, trusts, estates, 
limitations & provisoes, as the land originally 
settled, does not amount to a trust for reinvestment 
in laud, at least when the limitations of the land 
originally settled are applicable to personalty 
as well as realty. 

There was nothing co a in the clause 
allewing an investment in (RomItLy, M.R.). 
—ATWELL v. ATWELL (1871), L. B. 13 Eq. 23; 
41 L. J. Ch. 23; 26 L. T. 526; 20 W. R. 108. 
Annotation :—Consd. Re Sinclair’s Settlmt., Cramp v. 

Leicester (1886), 56 L. T. 83. 

001. Proceeds of sale of settled estate—Agree- 
rent te re-invest in land presumed.}|—Where a 
settled estate is sold, but no part of money is 
laid out in the purchase of other lands, yet the 
ct. will, under certain circumstan ey 

bd 








agreement between the parties inte 
should be so laid out ; apn such presumption 
decree the money to that person who would 
have been entitled to land, if any purchese had 
been —Npwron v. Newron (1778), 6 Bro. 
Parl. Cas. 408; 2B. R. 1165, H. 1. 
902. Personal estate to be imvested tm “ free- 
hold, leasehold,’’ etc.—_Settied on trusts applicable 
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to realty—Conversion.}—-HEREFORD v. KAVENHILL, 


No. 879, ante. 
Bravvotir, No. 844, ante. 

904. Direction to purchase land— By way of 
security.)—-£3,000 was vested in trustees for the 
purposes following, viz. £2,000 to be paid to the 
eldest son, & £1,000 for the benefit of younger 
children, & it was agreed under the articles before 
marriage that the £3,000 should be laid out in 
land, & the estate so purchased should be to the 
same uses, etc., & subject to the same conditions 
which were declared concerning the £3,000 :— 
Held: the lands should be taken as money, the 
laying it out upon real estate being merely to make 
the d for the benefit of the children more 
permanent & secure.—COMBB v. COMBE (1741), 2 
Atk. 185; 26 E. R. 516, L. O. 

905. —— To be settled on daughter & her 
heirs—Gift as money if land not purchased— 
Conversion.|—-A testator gave £4,000 out of his 

ersonal estate to his daughter C., & he directed 

is exors. to pay her the interest of £2,000 till she 
attained 21, & he likewise directed his exors., 
or the survivor of them, as soon as convenient 
after his decease, to purchase an estate, not to 
exceed £2,000, for her use & her lawful heirs, 
which she was to come into possession of at 21. 
He directed his daughter to receive the £4,000 at 
21 if the land above mentioned was not then bought, 
& she was to give security for £2,000, to be returned. 
if she died without lawful heirs, to his sons & 
daughters that had heirs, share & share alike ; 
& provided the land be purchased, it was to be 
returned in the same manner :—Held: the £2,000 
was to be considered as land, & the daughter took 
an estate tail in it; &, in the event of her death 
without issue, the limitation over took effect, 
giving to the son & other daughters estates tail.— 
SIMPSON v. ASHWORTH (1843), 6 Beav. 412; 7 
Jur. 410; 49 E. R. 885. 


a :—Distd. Re Waugh, Waugh v. Cripps, {1903} 


906. —— Limited as land devised by eget 
—A testator, by his will, after devising his 
estate according to certain limitations therein 
stated, bequeathed all the rest of his property to 
trustees, “ to form a trust fund to purchase d 
to go with the inheritance in a manner described 
in a paper marked ‘x.’” At his death no such 
paper was forthcoming :—Held: notwithstanding 
the absence of the paper marked ‘' x,’’ the gift was 
not void for uncertainty, but there was a trust 
declared by the will, which was imperative as to 
the conversion of the residue of the personal estate 
into land, & such land when purchased was to 
according to the limitations which described the 
ney in which the lands devised by testator were 
to be inherited.—WILLOUGHBY v. STORER (1870), 
22 L. T. 896; 18 W. R. 658. 

907. Bequest of residuary personalty — Trusts 
applicable to settled land—Conversion.]/—A 
testator, after devising his land in strict settlement, 
gave his trustees a power of sale, & declared that 
the moneys arising from any such sale should, 
subject to a power of interim investment be 
reinvested in land. He then bequeathed all his 
Pegrhaant f rsonal estate to his trustees wpon 
the trus ye with & subject to the powers & pro- 
visions applicable to moneys to arise from a sale 
under a power of sale thereinbefore contained :— 





Held: e residuary personal estate must be 
treated as realty, not actually laid out in 
the purchase of —~~RKe Upro 


P NOOTTRELL 
Dormer, UPTON v. Upron (1915), 84 L. J. Ch. 861 ; 
81 T. L. BR. 260; sub nom. Re Upron-Corrre.i- 
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Sect. 2.—How conversion effected: Sub-sect. 2, F. 
(0), (c), (d), (e) & (f); sub-sect. 3, A.] 

Dormer, Re STRICKLAND, UPTON v. Upton, 112 














-] — BURRELL v. BASKER- 








L. T. 074. 

Direction to convert at request of beneficlary— 

re aaa suitable for realty.|—See Nos. 879, 882 

ante. 

(c) Limitations of Realty suitable tor Personalty. 

908. Leasehold for lives— Limited to settlor’s 
executors & administrators.]—A. seised of a lease- 
hold estate to him & his heirs for three lives, 
settled it on his daughter & her husband for their 
lives, remainder to the use of his own exors. & 
administrators. The daughter & her husband 
died. A. died indebted by simple contract, & 
devised his estate to his wife:—Held: the use 
of this estate being limited to the exors. & adminis- 
trators of A., this made it personal estate in A., 
& being personal estate, A. could not devise it 
exempt from his debts, though due but by simple 
contract.—DEVON (DUx) v. Kinton (1716), 2 
Vern. 719; 23 B. R. 1072, L. C. 

Annotations :—Consd. Ripley v. Waterworth (1802), . 
Ves. 425. Retd. Wostt v. Westfaling (1746), 3 Atk. 
460; Fitzroy v. Howard (1828), 3 Russ. 225. 

9 -}— An estate for three lives 
granted to A., his exors. & administrators, is a 
elspa estate & will on A.’s death be liable to all 

is debts by simple contract as a lease for years 

would be.—DEVON (DUKE) v. ATKINS (1726), 2 

ene 881; Cas. temp. King, 71; 24 E. R. 

Annotations :-—Retd. Ripley v. Waterworth (1802), 7 Ves. 
425. Mentd. Zouch d. Forse v. Forse (1806), 3 Smith, K. B. 
191; Tombs v. Roch (1846), 2 Coll. 490. 

(da) Direction to sell. 

910. Power to sell estates— Conversion as to 
part sold.]|— Brown v. Biaa, No. 845, ante. 

11. —— & divide proceeds among beneficiaries 
aaa a a v. Kirsorp, No. 920, 

912. 

FIELD, No. 923, post. 

913. —— .|—Testator gave an estate 
to his daughter E. for life, & after her death to his 
exors., in trust to sell & to divide the proceeds 
equally between her children, their shares to be 
vested in them at 21, with clauses of survivorship 
& accruer, & a direction for maintenance out of 
the ‘‘ interest & proceeds ’”’ of their shares after 
E.’s decease till their shares vested. He made 
similar dispositions of other estates in favour ot 
his children, A., J. & W. respectively, & their 
respective children. He then gave the residue of 
his property to E. & A., & if any of the four 
chil should die under 21, he gave the part 
or parts intended for them respectively to the 
survivors or survivor of them for life, & after the 
decease of such survivors or survivor he gave 
such part or parte to his exors., in trust to sell 


& to pay the proceeds to their, his or her child 
or children. . & W. attained 21 & died without 
ha had any child :—Held: the trusts for 


sale af the estates devised to E. & W. cal cpio 
for life were absolute, & did not depend on E. 
& W. having children, & the interests which 
KE. & A. took in those estates under the residuary 
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manner 
roper, & the residue he 


apportion into certain shares, one of 


which he directed to be equally divided 

da his 8 7 
, to be paid Aw them on attain: as aconveraion of the estate into person- 
it for their advantage ; 


the event of the death of any of his 
 Slngipey rma without leaving issue, 
or eir shares to be 


EQuiry. 


gift were petsonal estate.—WaLL v. COLSHEAD 
(1858), 2 De G. & J. 683; 31 L. T. O. S. 838; 4 
Jur. N.S. 985; 6W.R. 761; 448. BR. 1155, L. JJ. 

914. Direction to sell—Conversion.] — ASHBY 
v. PALMER, No. 1130, post. 

015. —-- ——.]—Testator devised, by two 
testamentary papers, his real & personal estates 
to trustees. In the first paper he declared the 
trusts, & among others he created a power of sale 
in the following terms: ‘‘ To sell & dispose of the 
lands, mills, etc., hereby generally & particularly 
disponed to them, etc.’’ ‘To render these sales 
effectual, he granted full power to convey, etc. 
The paper then went on thus: ‘‘ Declaring always, 
etc. that my trustees shall by their acceptance 
hereof be bound & obliged, after the sale of the 
lands & others before disponed, which 1 recom- 
mend to them to be done as soon as convenient 
after this trust opens upon them, to satisfy & 
pay all my lawful & just debts,” etc. By a second 
testamentary paper reciting the first, he said that 
by the recited paper he had disposed of his herit- 
able & moveable estates to trustees on the trusts 
therein mentioned, & ‘‘ Amongst others, my 
trustees are required to turn my means & effects, 
thereby conveyed in trust, into money:” & he 
gave directions accordingly. He further directed, 
that in case he should die leaving an heir of his 
body, his trustees should employ the trust funds 
for the use of such heir ; & that as soon as such heir 
should attain majority or be married, the trustees 
should ‘‘ denude themselves of the whole trust 
& funds ”’ in favour of such heir, but to return to the 
trustees in case of failure of heirs of his body, 
without disposing of the same:—Held: the 
testamentary papers must be construed as amount- 
ing not merely to a power of sale for the purposes 
of the trust, but to a direction to sell in case 
testator should die without leaving any heir of his 
body living at the time of his death; therefore, 
though in fact the real estate was not sold, the 

ositive direction to sell rendered it liable to the 
egacy duty.— WILLIAMSON v. ADVOCATE-GENERAL 
(1843), 10 Cl. & Fin. 1; 8 E. R. 641, H. L. 
Annotations :—Folld. A.-G. v. Lomas (1873), 29 L. T. 749 ; 

Refd, A.-G. v. Wyndham (1862), 8 Jur. N. 8. 1182, 
916. ——.|]— If land remains uncon- 
verted at the time when the heir who takes an 
undisposed-of interest in it dies, & if there is nothing 
in the will making it necessary to convert it, it 
is taken as land, & devolves according to the rules 
governing the descent of real estate; but when 
there is a legal obligation to sell, & the proceeds 
are to form a portion of a joint & single fund for the 
purposes of the will, then, whatever may be the 
condition of the property at the time of the death 
of the heir taking the undisposed-of interest, it is, 
both for the purpose of devolution & for the pur- 
pose of probate duty to be considered as money 
(KELLY, C.B.).—A.-G. v. Lomas (1873), L. R. 9 
Exch, 29; 483 L. J. Ex. 32 ; 29 L. T. 749; 22 
W. R. 188. 
Annotations :—Consd. A.-G. v Hubbuck (1883), 10 Q. B. D, 





Dyson ©. Hopkinson, [1922] 1 Oh. 65. 
Discretion of trustees to sell.)—See Sub-sect. 2, 
CO. (d), ante. 


divided among their surviving sisters 
or their heirs :—Held: this operated 


alt & the words dying without 
leaving issue referred to the period of 
distribution, that is, when the anes 

ttained 31,—GOULD v. STOKES ( 878), 


a 


Part L[X.—CoNVERSION AND RECONVERSION. 


917. Effect of postponemont of sale—Date of 
conversion.|—Where freehold property is, by the 
doctrine of equitable conversion, to be considered 
as personalty, it is liable to probate & legacy duty, 
& a will disposing of it is entitled to probate: 

The property left to testatrix is conveyed to 
trustees upon trust for sale, with a provision that, 
notwithstanding any postponement of the sale, 
the property should, for the purposes of enjoy- 
ment & transmission, be considered as converted 
in equity. This provision will, therefore, stamp 
upon the property from the beginning the character 
of personalty & accordingly she must deal with it 
with all the incidents of personal property (SIR 
J. HANNEN, P.).—Jn the Goods of GUNN (1884), 
9 P. D. 242; 538 L. J. P. 107; 49 J. P. 72; 33 
W. R. 169. 

Annotations :—Consd. A.-G. v. Ailesbury (1887), 12 App. Cas. 


672. Refd. A.-G. Vv. Dodd, {1894] Q. B. 50; Re 
Borchtold, Berchtold v. Capron, [1923] 1 Ch. 192. 


(e) Direction to purchase Land. 


918. Marriage articles-—— Purchase of land en- 
forced.|—KETTLEBY v. LAMB (1686), 2 Rep. Ch. 
404; 21 E. R. 700. 

See, also, Nos. 904-906, ante. 


(f ) Direction to divide Estate. 

919. Settlor unable to alter nature of estate.]— 
LOWTHER v. WESTMORELAND (EARL), No. 835, ante. 

920. Default of appointment—Power of sale.]— 
Testator gave to his widow, ‘“ for the benefit & 
advantage of his children,’’ power of selling his 
W. estate. By a codicil he expressed himself 
thus: ‘‘I do empower my wife to sell all my 
estates whatsoever, & the money arising from such 
sale, together with my personal estate, she shall 
& may divide & proportion among my children as 
she shall think fit & proper or as she shall direct 
by will.’ The estate was neither sold nor ap- 
pointed by the widow :—Held: (1) a trust for the 
children was created by the will, & they were 
entitled equally ; (2) the direction to sell operated 
as a conversion of the real estate, & the shares of 
those children who were dead, devolved on their 
representatives as pcrsonalty.—GRIEVESON  v. 
Krrsopp (1838), 2 Keen, 653; 6 I. J. Ch. 261; 
48 E. R. 780. 

921. Mixed estate to be invested.]— Testator 
gave his real & personal estate to trustees upon 
trust to apply the rents, issues & proceeds for the 
benefit of his two daughters, with a direction, on 
the youngest attaining 21, to divide the whole 
into two equal moieties, of which testator gave 
one moiety to his two daughters equally, & directed 
the other to be placed out upon Govt. or real 
securities, & the dividends & interest thereof to 
be paid to the daughters for their lives, & upon 
their death the moneys & effects to be divided 
amongst their children :—Held: there was no 
conversion by the will of the moiety of the real 
estate devised to the daughters on the youngest 
attaining 21.—CoRNICK v. PEARCE (1848), 7 Hare, 
4773; 12 Jur. 997; 68 E. R. 197 


Annotations :—Distd. Mower v. Orr (1849), 7 Hare, 473; 


Re Holloway, Holloway v. Holloway (1888), 60 L. T. 46. 
Refd. Greenway v. Groonway (1860), 39 L. J. Ch. 601. 


PART IX. SECT. 2, SUB-SECT. 3.—A. 


: se i. cones rule—Land a ephaerc 
o be sold passes as personalty. 
having contracted with E. for the sale 
to him of real one Seen credit died 
intestate as to real te. EK. made 
default in the payment of his purchase- 
money & ed the contract. 
Upon bill by G.’a exors. 

universal dev: 


a valid con 


the propert 


t the & A’B. 84.—AUS. 
isee of G.’s lien at law 5 il. 
praying for a conveyance of the legal 


J -—VOL. xX. 





estate :—Held: the right as between 
the real & personal representatives of 
the vendor depended upon there being 
tract at the 
& if there was then a valid con 

was converted in equity 
& the inability of K. to complete his 
purchase did not annu] such conversion. 
—FLOWER v. WILSON (1866), 3 W. W. 


——,J— 
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ment for the sale of an estate to tho . 
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922. ———.]—-MowER v. ORR, No. 851, ante. 

923. ——— Power of sale.|—-Testator gave his 
residuary real & personal estate to his wife for 
life, &, after her death, he gave “ full power ’’ to 
his exors., their heirs or assigns, to collect all his 
property together, & sell the houses & other 
estates & convert into money his funded property, 

& then to pay certain legacies ; then the whole of 

the property was to be divided amongst his twelve 

first cousins :—Held: the real estate ought to be 
considered as converted into personalty.—BurR- 

RELL v. BASKERFIELD (1849), 11 Beav. 525; 18 

L. J. Ch. 422; 18 Jur. 311; 50 E. R. 9203; sub 

nom. BURRELL v. MABERLEY, BURRELL v. BASKER- 

FIELD, 14 L. T. O.S. 61. 

Annotations :—Folld. Greenway v. Greonway (1860), 29 
lL. J. Ch. 601. Mentd. Cormack v. Copous (1853), 17 
Beay. 397; Audsley v. Horn (1859), 1 De G. ¥. & J. 226. 
924. Between tenants in common-—No conver- 

sion.|—Re WINTLE, TUCKER v. WINTLE, No. 855, 


| ante. 


SuBs-sEct. 3.—UNDER CONTRACT OF SALE. 
A. As affecting Vendor. 

925. General rule—Land contracted to be sold 
passes as personalty.}|—- BADEN v. PEMBROKE 
(EARL) (1688), 2 Vern. 52; 23 E. R. 644; sub 
nom. PEMBROKE (EARL) v. BOWDEN, 3 Rep. Oh. 
217, L. C.3 subsequent proceedings (1690), 2 Vern. 


2138. 
Annotations :—Refd. Trelawncy v. Booth (1738), West 
te Hard. 441; Scott v. Fenhoullet (1779), 1 Bro. C. C. 


926. -—_—.]—-Testator, having contracted 
for the sale of part of his real estates, devised his 
real & personal estate to trustees for payment of 
his debts by mtge. or sale, & by a codicil directed 
his trustees, after payment of debts & legacies to 
settle the whole estate on the children of his 
brother F. & their issue, F. had been attainted for 
treason, & was unmarried. By a second codicil 
he gave his personal estate to T. & directed his 
debts, legacies, & funeral expenses to be paid out 
of the moneys raised by mtge. & sale of his real 
estate :—Held: (1) T. took the personal estate 
as a specific legacy free from debts, which were to 
be paid out of the real estate ; (2) the trustees & 
vendee could not waive the contract for sale, but 
F. could insist on its being carried out, subject to 
questions of title in order to increase the personal 
estate.—WRIGHTSON v. A.-G. (1737), West temp. 
Hard. 187; 25 E. R. 887, L. C. 

927. .|— Held: a contract by a 
testator, after his will, for sale of an estate thereby 
devised, was not a revocation of will as to that 
devise, but the contract was to be performed & 
purchase-money considered as personal estate.— 
MAYER v. GOWLAND, GOWLAND v. MAYER (1779), 
2 Dick. 563; 21 E. RB. 389, L. C. 

807, ante. 

929. —— Right to specific performance 
lost—By laches of purchaser.|—A. contracted to 
sell an estate ; the contract was valid at his death, 


—— 
el ~ 

















occupying tenants direct under Irish 
Land: rend 1903, had been entered into 
by two co-owners entitled as tenants 
in common, one of whom died before 
the agrecment, which was subsequently 
carried out, had been sanctioned by 
the Estates Comrs.:—Held: the 
moiety of deceased co-owner had been 
converted into personalty at the date 
of her death.—e DOYLE’S ESTATE, 
(1907] 1 I. R. 204; 411. L. T. 47.— 


e of his coe: 


here an agree- 
te 
AA 
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but the purchaser lost his right to a specific per- 
formance, by subsequent hes :—Held: tho 
estate belonged to the next of kin, & not to the 
heir-at-law.—CURRE v. BOWYER (1818), 5 Beav. 
7,n.3; 49 KE. R. 478. 
930. Sale after devise of land.]— 
Testatrix devised a real estate, & afterwards sold 
it. The purchase was not completed until after 
her death :—Held: the purchase-money belonged 
to the personal representatives, & not to the 
devisees of testatrix, notwithstanding her lien on 
the estate for the purchase-money, & notwith- 
standing Wills Act, 1837 (c. 26), s. 23.— FARRAR 
v. WINTERTON (EARL) (1842), 5 Beav. 1; 6 Jur. 

204; 49 H.R. 476. aa 
entd. 


Annotations :-—Apld. Re Clowes, [1893] 1 Ch. 214. 
Midland Counties Ry. v. Rico (1854), 2 Eq. Rep. 1109. 


931. Conflicting claims of vendors.|-— 
A. & B. had conflicting claims to a freehold estate. 
A. proposed that the estate should be sold as soon 
as possible, & the produce divided between them, 
& that until the sale, a receiver should be appointed 
to divide the rents in the same proportions. This 
was accepted by B. Before the sale, which was 
postponed, A. died intestate :—Held: the pro- 
perty had been converted into personalty, & A.’s 
next of kin, & not his heir, were entitled. In such 
cases, the effect of the act is to be considered, & 
not the intention as affecting the real & personal 
representatives.—-HARDEY v. HAWKSHAW (1850), 
12 Beav. 552; 14 Jur. 707; 50 EB. R. 1171. 

932. ——- ——— Contract enforceable by execu- 
tors.]}—The question in this case is, whether the 
amount of the purchase-money agreed to be given 
for a freehold estate of testator, constituted at the 
time of his death part of his personal estate, & as 
such is liable to probate duty. The real question 
is whether at the time of testator’s death there was 
a valid & binding agreement for the sale of his estate 
which was enforceable by his exor. against the pur- 
chaser. There can be no doubt there was such an 
agreement, & whether to be specifically performed 
in its original form, or with additional terms & 
conditions, is wholly immaterial. This being 
established we may adopt the language of the 
Master of the Rolls in Lawes v. Bennett, No. 807, 
ante: ‘‘ Itis very clear that if a man seised of a 
real estate contract to sell it, & die before the 
contract is carried into execution, it is personal 
property of him.” It certainly seems extraordinary 
that afte which is recoverable by the exor. 














virtule officii, which belongs to the next of kin & 
not to the heir-at-law, & which has the character 
of personalty thus impressed upon it, in every 
other respect, should lose that character solely in 
relation to fiscal liabilities. It is difficult to under- 
stand upon what principle the conversion into 

ersonalty is to stop short of this Sg (LORD 
Ones steGab): A -G. v. BRUNNING (1860), 8 H. L. 
Cas, 243; 30 L. J. Hx. 379; 3 L. T. 36; 6 Jur. N.S. 
1083 ; 8 W. R. 362; 11 E. R. 421, H. L. 


ions :—Oonsd. Re De Lancey (1870), L. R. 5 Exch. 
- Forbes v. a ony eeceenale v 


s . td. A.- ° . Partington 
Capdevielle (1864), 11 L. T. 88; 
Baco we . 5; Perry Exors. v. R. 
(1868), L. R. 4 Exch. 27; New York Breweries Co. v. 
A.-G. (1898), 79 L. T. 568; Ie Power, Re Stone, Acworth 
”, Stone, [1901] 2 Ch. 659; Re D v. 
02) 2 Gh. 248; O.Grady v. Wilmo "9 oh 268 
‘ ‘. ®. . : Re 
yne’a Bottimt. Trusta, Re Gibba, Lyne v. Gibbs, (1919) 





EQUvITY. 


Under a settlement certain lands stood limited 
to such uses as D. should by deed appoint, & 
subject thereto to the use of D. & the heirs of his 
pecs with remainders over. D. was also abso- 
lutely entitled in fee to certain other lands. A 
railway co. required part both of the settled estate 

& of the lands to which D. was absolutely entitled. 

By an agreement not under seal, made between 

D. & two of the directors of the co., after reciting 

that D. was owner of certain lands, part of which, 

being those specified in the schedule thereto, were 
required by the co., & that the purchase-money 

& compensation to be paid to D. in respect of the 

taking of such lands had not been ascertained, & 

that it had been agreed to refer these matters to 
arbitrators & an umpire therein named, the parties 
thereto bound themselves to abide by the deter- 
mination of the arbitrators & umpire. The 
schedule comprised the lands required by the co., 
without any distinction as to the titles under 
which they were respectively held; & a single 
sum was awarded to D. as the purchase-money 
for the whole thereof. Before any conveyance 
was executed, D. died :—Held: the agreement 
pperated in equity as an execution of the power 
of appointment in the settlement; & the purchase- 
money was payable to the legal personal repre- 
sentative of D. as part of his personal estate.— 

Re Dykes’ Estate (1869), L. KR. 7 Eq. 3373 20 

L. T. 292; 17 W. R. 658. 

934. ——— -—— Non-payment of purchase- 
money—-Contract cancelled.|—If a valid contract is 
cancelled for non-payment of the purchase- 
money after the death of the vendor. the property 
will still in equity be treated as having been con- 
verted into personalty, because the contract was 
valid at his death (JESSEL, M.R.). 

The moment [the purchaser] has accepted the 
title, the contract is fully binding upon the vendor. 
Consequently, if the title is accepted [by the 

urchaser] in the lifetime of the vendor, & there 
is no reason for setting aside the contract, then, 
although the purchase-money is unpaid, the 
contract is valid & binding, & being a valid con- 
tract, it converts the estate in equity; it makes 
the purchase-money a part of the personal estate 
of the vendor, & it makes the land a part of the 
real estate of the vendee, & therefore all those cases 
on the doctrine of constructive conversion are 
founded simply on this, that a valid contract 
actually changes the ownership of the estate in 
equity (JEssEL, M.R.).—LysaauTt v. EDWARDS 

(1876), 2 Ch. D. 499; 45 L. J. Ch. 554; 34 L. T. 

187; 24 W. R. 778. 

Annotations :—Folld. Re Thomas, Thomas v. Howell (1886), 
34 Ch..D. 166. Apld. Allen v, I. R. Comrs., [1914] 1 K. B. 
327. Refd. Re Marlay, Rutland v. Bury, [1915] 2 Ch. 
264. Mentd. Re Colling C1888), 32 Ch. D. 333 ; - 
ton v. Freeman (1891), 65 L. T. 145 ; Rodger v. Harrison, 
{1893} 1 Q. B, 161 5 Plews v. Samuel, [1904] 1 Ch. 464 ; 
St. Thomas’ Hospital v. Richardson (1909), 101 L. T., 
771; Dale v. Hatfield Chase Corpn., [1922] 2 K. B. 282. 
985. Exceptions to rule— Unenforceable con- 

tract — Defective title No conversion.) — The 

creditors of a vendor cannot insist that an estate 
contracted to be sold has been converted into 
personal assets, unless the title be such, that tho 
ct. will compel a purchaser to take it.—JOHNSON 
v. ae ARD (1822), Turn. & Rt. 281; 37 E. R. 1107, 


Annolations :—Moentd. Gray v. (1831), 9 L. J. O. S. Ch. 
80; Davenport ». Bisho (1843), 3 4 & ©. Ch. Cas. 
1; Ford v. Stuart : i. Beav. 493; Holliday v. 

* : ‘0 


1 e 
18; Ollivor v. King 1858), L. T. O 
Menke ®ve a Roars 4 ie Betas Pn we-CON 
30 Boev. 476; Smith v. Cherrill (1887), L. R. 4 Bq. 390° 
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ke v. Willott (1872), L. R. 7 Exch. 818; Price v. 
18 4 Ch. D. 483; Mackie v. Herberteon 


(1876), 

1884), 9 App. Cas. 308 ; ; 

Ob. ih; ; anu. v. Jacobs ot, Buags,& Splosr Pi : 

986. —— ——- ———_ ——_.]—_A testator having 
entered into a contract for the sale of real estate 
to purchaser, died before completion. By his 
will he devised all his real estate to trustees for 
sale, & out of the proceeds to invest £1,000 & pay 
the income thereof to his widow. He then gave 
various other legacies out of the proceeds, but made 
no disposition of the ultimate residue. After 
testator’s death it was found that no title could 
be made to a material part of the property com- 
prised in the contract, & thereupon the trustees 
of the will rescinded the contract :—Held: the 
contract did not effect an equitable conversion of 
any of the property comprised therein.—fe 
THOMAS, THOMAS v. HOWBLI. (1886), 34 Ch. D. 
166; 56L. J. Ch. 9; 65 1. T. 629. 


«innotation :—Mentd. Re Berchtold, Berchtold v. Capron, 
[1923] 1 Ch. 192. 
937. ——— Sale by lunatic tenant in common.|— 


—A., B., C. & D. were tenants in common in fee 
of certain real estates. A., B. & C. sold & demised 
portions thereof & the mines thereunder, & cove- 
nanted that D., who was of unsound mind, should 
confirm the transactions as to her shares therein. 
Subsequently C. became of unsound mind, & A. & 
B. together, & after the death of B., A. alone, b 
indentures, which contained covenants wit 
respect to C. & D.’s shares similar to the above- 
mentioned covenant concerning D.’s share sold, 
or, in consideration of sums payable by instal- 
ments, granted mining leases of, other portions of 
the property. In 1861 A. died, & in 1862 C. & D. 
were found lunatics by inquisition, & their com- 
mittee filed a bill against A.’s personal repre- 
sentative for an account of the shares of C. & D. 
in the purchase-money received in respect of these 
transactions. This suit was compromised by an 
agreement, whereby deft. undertook to pay pltf. 
a@& certain sum in satisfaction of C.’s claim, & the 
same sum in satisfaction of D.’s claim. This 
compromise was confirmed by the ct., & an order 
was made authorising the committee to concur 
in the sales & leases, directing that the sums named 
in the agreement should be paid into ct. to the 
credit of C. & D. respectively, & a part of each 
carried to ‘“‘ the real estate account,’’? & a part to 
‘*the mineral account.”’ In 1867 D. died leaving 
C. her heiress-at-law, & sole next of kin, & both 
sums were carried to the credit of her estate. 
After the death of C. in 1874, her heir-at-law & 
her personal representative each filed a petition 
claiming the sums standing to her credit to the 
real estate account, & to the mineral account :— 
Held: the order of the ct. was made under 
Lunacy Regulation Act, 1853 (c. 70), s. 124, the 
mining leases were in fact sales, & consequently 
all the funds in question must be treated as real 
estate except as to so much of them as was re- 
ceived in respect of the sales in which OC. had 
concurred before she became of unsound mind.— 
Re SmitH (A LUNATIC) (1874), 10 Ch. App. 79; 
23 W. R. 297, L. JJ. 

See, further, LUNATICS. 

938. Parol contract of sale — Adopted by heir 
of intestate vendor—Proceeds pass as personalty.| 
—An heir-at-law, who was also the administrator 
of an intestate, adopted & carried out a contract 
for the sale of real estate verbally entered into by 
the latter in his lifetime ; in the residuary account 
of the intestate’s estate, & in accounts tendered 
to the next of kin, he treated the proceeds as per- 
sonalty, but puvecduenty he janistad that he was 
entitled to them solely as heir-at-law :—Held : the 
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contract for sale carried out by the heir-at-law 
being that of the intestate, the realty was con- 
verted, & the proceeds of the sale formed part of 
the personal estate of the intestate.—FRAYND v. 
TAYLOR (1863), 3 New Rep. 360 ; 33 L. J. Ch. 228 ; 
9L. T. 706; 10 Jur. N.S.119; 12 W. R. 287. 

Anncation :—Moentd. Watts v. Watts (1873), L. R. 17 Eq. 


939. ——— Not adopted by devisee of testator— 
Independent contract by devisee—No conversion.|—- 
A testator agreed verbally to sell land & receive a 
deposit. The residuary devisee contracted in 

ting to sell the land to the same purchaser at 
the same price, to be paid partly by the deposit :— 
Held: the devisee had not adopted his testator’s 
arol contract so as to effect a conversion relating 
Pack to testator’s lifetime.—RHe HARRISON, PARRY 
v. SPENCER (1886), 34 Ch. D. 214; 56 L. J. Ch. 
841; 566L. T. 159; 35 W.R. 196; 3T. L. R. 205. 

940. Sale of leaseholds.|—BANkKs v. CRESPIGNY, 
No. 808, ante. 

041. .]—GOoLD v. TEAGUE, No. 809, ante. 

942. Sale under Irish Land Act, 1903 (c. 37)— 
No conversion until sanction of land commissioners. ] 
—Testator by his will dated in 1911 devised his 
W. estates to B. absolutely, & provided that if 
after the date of his will & prior to his death he 
should receive, either personally or by payment to 
any person or persons, or to any bank or co., or 
into ct. on his behalf, any capital moneys in 
respect of the sale of his W. estates or any part or 
parts thereof, or if at his death any moneys should 
be owing to him & ey, Pair in respect 
of any such sale or sales & which did not pass under 
the devise & bequest thereinbefore contained, 
then he bequeathed to B. for his own use & 
benefit a legacy equal in amount to the aggregate 
of the net capital moneys so received by or owing 
to him. Testator bequeathed his residuary re 
sonal estate in trust for the person who would at 
his death have been entitled thereto under Statute 
of Distribution, 1670 (c. 10), if he had died intes- 
tate, & who in subsequent proceedings was ascer- 
tained to be R. Prior to the date of his will in 
some instances & to that of a codicil confirming 
his will in others testator had entered into certain 
contracts with the tenants of the W. estate for the 
sale to them of their respective holdings under 
the above Act, in the form provided by the Act, 
which were subject to the sanction of the Land 
Comrs. being given to them. At his death in 
1912 this sanction had not been obtained :— 
Held: there had been no conversion of the W. 
estates, but they passed to B. as real estate & not 
as a legacy of the proceeds of sale of real estate.— 
Re MARLAY, RUTLAND (DUKE) v. Bury, [1915] 
2 Ch. 264; 84 L. J. Ch. 706; 113 L. T. 483; 31 
T. L. R. 422 ; 59 Sol. Jo. 494, C. A. 

See, generally, SALE OF LAND. 


B. As affecting Purchaser. 
943. General rule— Lands contracted for pass 
as realty.]}—Lands contracted for go to the heir 
or devisee of the purchaser, & the money must be 








paid by his representative.—MILNER v. MILLS 
(1729), Mos. 123; 26 BK. Rt. 307, L. C. 
944. ——.]-—— Lands contracted for aro 








considered in equity as purchases & the vendee 
may devise them.—ALLEYN v. ALLEYN (1730), 
Mos. 262; 25 H. R. 385. 

945. ——— ——— Conveyance before date of will 
made prior to Wills Act, 1887 (c. 26).]—-Testator 
contracted for the purchase of an estate, & some 
time after made his will, devising by terms suffi- 
cient to pass the contracted for estate in equity ; 
in pursuance of the contract the estate was 
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EQuUuITY. 


Sect. 2.—How conversion effected: Sub-sect. 3, B. , compromised by deft. thereto, & the contract was 


conveyed to him, & he died in possession :—Held : 
the vendor not being able to convey at the date of 
the will, the estate would go to the heir-at-law.— 
DUCKLE v. BAINES (1837), 8 Sim. 525; 6 Iu. J. Ch. 
327; 1 Jur. 670; 59 E. R. 208. 

046. Rescission of contract after death of pro- 
spective purchaser—Purchase money passes as 
realty.]}—Testator contracted for a particular 
estate, but died before the purchase was completed ; 
afterwards from the state of his affairs, the con- 
tract was dissolved :—Held: the purchase-money 
should not sink into his personal estate, but should 
be laid out in other lands to the same uses as he 
had devised the land contracted for.— WHITTAKER 
ane (1792), 4 Bro. C. C. 81; 29 E. R. 
Annotations :—Expld. Broome v. Monck (1805), 10 Ves. 


597. Refd. Lysaght v. Edwards (1876) . D. 499; 
Re Cockcroft, Broadbent ». Groves (1883), 24 Ch. D. 94. 
Mentd erod Ves : 


ntd. Om v. Hardman (1801), 5 ‘. : v. 

cooper (1807), 14 Ves. 205; Halkett v. Dudley, [1907] 

1 Ch. 590. 

947 ——.]— A. contracted to purchase 
real estate, subject to a condition that, if he made 
any requisition which the vendor was unable or 
unwilling to comply with, the vendor should 
be at liberty to rescind the contract. He made 
several requisitions, & died intestate, without com- 
pleting the contract, & after his death the vendor 
rescinded it on account of his alleged inability to 
comply with one of the requisitions, which, if not 
complied with, might have given the purchaser 
a right to compensation, but would not have en- 
titled him to annul the contract :—Held: the 
heir-at-law of the purchaser was entitled to have 
the amount of the purchase money paid to him 
out of the intestate’s personal estate.—HUDSON 





v. CooK (1872), L. R. 13 Eq. 417; 41 L. J. Ch. | 


806; 26 L. T. 180; 20 W. R. 407. 

Annotations :—Retd. Re Cockcroft, Broadbent v. Groves 
(1883), 24 Ch. D. 94; Re Rix, Steward v. Lonsdale (1921), 
90 L. J. Ch. 474. 

948. ——— Defect in title—Whether conversion 
of purchase money.]—Devisee, claiming the benefit 
of a contract for the purchase of an estate, directed 
to go to the uses of the will, the title proving 
defective, has no claim upon the personal estate, 
either to have the purchase-money, or another 
estate purchased, or the purchase completed not- 
withstanding the defect.—BROOME v. MONCK 
(1805), 10 Ves. 597; 32 E. R. 976, L. C. 


Annotations :-—Refd. Hudson v. Cook (1872), L. R. 13 Eq. 
417; Re Rix, Steward v. Lonsdale (1921), 90 L. J. Ch. 
474. Mentd. Halford v. Dillon (1820), 2 Brod. & Bing. 12; 


Morgan v. Holford (1852), 1 Sm. & G. 101. 

949. Compromise confirmed by court — 
Effect of Real Estate Charges Act, 1877 (c. 34).]— 
A testator who had contracted to purchase real 
estate, & paid the deposit money, by will made in 
1881, specifically devised such real estate to his 
daughter for life, with remainder to her children, 
without showing any intention that the purchase- 
money should be paid out of his personal estate ; 
& he died without having disposed of his personal 
estate, which was rather less in amount than the 
unpaid purchase-money, & without having com- 
pleted the purchase or paid any further part of 
the purchase-money. After his death an action 
by the vendor against the exor. & trustee of the 
will for specific performance of the contract was 
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PART IX. SECT. 2, SUB-SECT. 3.—C. 
0511. General rule—Exercise of option 

operates as conversion.}-—The rule that 

where testator by his will gives 


estate to A. & his personal estate 
os & his land is at his death subject 


upon the ex 
land is 
that th 


to a lease with an option of puro 
of the 
converted into personalty & 
e conversion o 
actively so as to entitle B. 
purchase-money, only applies where 


put an end to upon the terms that the vendor 
should retain the deposit money & have his 
costs; & this compromise was confirmed by the 
ct. by an order made by consent in an admi : 
tion action in the presence of the tenant for life 
of the real estate & the trustee, all the remainder- 
men being infants. Upon the further considera- 
tion of the administration action, the devisees 
contended that they were entitled to so much of 
the personal estate as was equivalent to the 
unpald purchase-money, upon the ground that the 
purchase was a conversion by testator of his per- 
sonal estates to that extent, & that Real Estate 
Charges Acts, 1854 (c. 113) & 1867 (c. 69), & the 
above Act had not altered the law in that respect : 
—Held: there was a vendor's lien, & the above 
Act applied; accordingly all the devisees were 
entitled to was the real estate charged with the 
unpaid purchase-money, & therefore on the facts 
to nothing; but, moreover, the order of com- 
promise would be fatal to their claim, if otherwise 
good.—Re CocKCROFT, BROADBENT v. GROVES 
(1883), 24 Ch. D. 94; 52 L. J. Ch. 811; 49 L. T. 
497; 32 W. R. 223. 
Annotation :—Refd. Re Frazer, Lowther v. Frazor, [1904] 1 

950. Death of prospective purchaser after pay- 
ment of deposit—Deposit passes as personalty.]— 
Articles for a purchase & £600 paid, but interest 
was paid for it till the conveyance executed, 
contractor dies before any conveyance, the £600 
was part of his personal estate.—CoTroN v. 
CoTTron (1678), 2 Rep. Ch. 138; 21 E. R. 639. 

Effect of Real Estate Charges Acts, 1854 (c. 113), 
1867 (c. 69), 1877 (c. 84).]|—See REAL PROPERTY ; 
SALE OF LAND. 

See, generally, SALE OF LAND. 


C. Option of Purchase. 


951, General rule—Exercise of option operates 
oe — LAWES v. BENNETT, No. 807, 
ante. 

952. —-—.]—(1) Where a person dealing 
upon his own property only has directed a con- 
version for a particular purpose, or out & out, but 
the produce to be applied to a particular paper 





when the purpose fails, the intention fails ; 
this ct. reg him as not having directed the 
conversion. 


(2) Property was held converted under the 
effect of a contract by relation, though the actual 
conversion depended on a contingency, not in the 
option of the owner, & did not take place during 
his life.—RIPLEY v. WATERWORTH (1802), 7 Ves. 


425; 82 E. R. 172, L. ©. 
Annotations :—-As to (1) Consd. Randall v. Randall (1835), 
7 Sim. 271; Clarke v. Franklin (1858), 4 K. & J. 257; 
Re Grimthorpe, Beckett v. Grimthorpe, [1908] 1 Ch. 666; 
He Hop n, Dyson v. Hopkinson, [1 1 Ch. 65. 
Refd. Darby v. Darby (1856), 3 Drew. , to 
Refd. matiey v. Hawkshaw (1850), 12 Beav. 552; Edwards 
v. West (1878), 47 L. J. Ch. 463; Re Isaacs, Isaacs v. 
Roginall, (1894) ‘ » Mentd. Zouch. d. 

: v. 


Forse v. 3 Smi . B. 191; 

Bank of England (1826), 1 Ituss. 575; Fitzroy v. Howard 
(1828), 3 Russ. : ellman v. Bo (1830), 3 Sim. 
$828; Palin v. Hills (1834), 1 My. & K. 470; Holloway v 
Clarkson (1843), 2 Hare, 521 ; 


( 
Re Seymour one John. 472; Ch 
Berchtoldt (1872), 7 < App. 192; Davies v. Games 
(1879), 12 Ch. D. 818; Davis v. Davis, [1894] 1 Ch. 393. 
testator gives his real estate to one 
& his personal estate to another 
simpliciter, & there is no contest from 
which a contrary intention may be 
ec gC poe ©. CHANT (1909), 
C. L. R. 569.—AUS. 


purchase, 
option the 


rates retro- 
to the 
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953. -~—--.]|— Option to a tenant to pur- 
chase. The rents until the one made, belong to 
the heir; from that time the conversion takes 
place, & the purchase-money belongs to the 
personal representative.—TOWNIEY v. BEDWELL 
(1808), 14 Ves. 591; 33 E. R. 648, L. OC 
Annotations :—Folld. Co ood v. Row (1857), 26 L. J. Ch. 

at Weeding v. Weed (1861). 1 John. & H. 424. 

Fe Isaacs, Isaacs v. Noginall, [189 
d. Banks v. Crospigny p(t 831), 1L. J. Ch. 121 

v. Vause (1842), 11 L. J. Ch. 170; 

2 De G. & Sm. 722; Re Walker’s Estate (1853), 1 Kaq 

Rep. 247; Edwards v. West (1878), 7 Ch. D. 858; 

Dyson, Chaliinor v. Sykes, [1910] 1 Ch. 750; Re Murlay, 

Rutland v. Bury [1016] 2 Ch. 264. Mentd. Lord v. 

Colvin (1867), L. R. 3 Eq. 737. 

954. ——. -]— Where a lessee of real estate, 
with an option to purchase at the expiration of a 
term of years, made the purchase after the death 
of the lessor :—Held: the realty was thereby 
converted into personalty as between those claim- 
ing under the will of the lessor.—CoLLINGWwoop 
v. Row (1857), 26 L. J. Ch. 649; 29 L. T. O. S. 
191; 3 Jur. N.S. 785; 5 W. R. 484. 
Annotations :—Folld. Wy cedlssg v. Weeding (1861), 30 

L. J. Ch. 680. Consd. Re Pyle, Pyle »v. Fy (1895), 72 

L. T. 8z7._ Refd. Edwards v. West (1878), 7 Ch. D. 858; 

Re Isaacs, Isaacs v. inall, [1894] 3 Ch. 506; He Dyson, 

Challinor v. Sykes, [1910] 1 Ch. 750; Re Blake, Gaw- 

thorne v. Blake, [1917] 1 Ch. 18. 

955. -|—A_ testator gave to his 
children, in succession, the option of purchasing 
his real estate, & in the meanwhile the rents were 
to be divided equally between them. Before an 
option had been exercised, & while some of the 
children were still infants, a corpn. purchased part 
of the property for public improvements, under 
compulsory Parliamentary powers :—Held: the 
shares of children who had died infents remained 
real estate, until the option had been exercised, & 
in the meanwhile the income of the purchase- 
money belonged to their heir-at-law.—Ciry oF 
LONDON IMPROVEMENT AcT, Ex p. Harpy (1861), 
30 Beav. 206; 54 EB. R. 867. 
ca er :—Refd. Re Dyson, Challinor v. Sykes, [1910) 1 


956. ——_— ——— Notwithstanding specific devise 
before option created.|—Where, after making a will 
devising a specific estate & bequeathing the per- 
sonal residue to other persons, a testator entered 
into a contract giving an option of purchase over 
part of the estate, which option was exercised 
after the death :—Held: the property was con- 
verted from the date of the exercise of the option, 
& went to the residuary legatees.—WEEDING v. 
WEEDING (1861), 1 John. & H. 424; 80 L. J. Ch. 
680; 4L. T. 616; 7 Jur. N.S. 908; 9 W. R. 431; 
70 E. R. 812. 

Annotations :—Consd. Re Isaacs, I Reginall, [1894] 


BaACS UV. 
3 Ch. 506; Re Pyle, Pyle v. Pyle, [1895] 1 Ch. 724. Refd. 
Edwards v. West (1878), 47 L. J. Ch. 463; Re Marlay, 














Rutland v. Bury, (1915] 2 Ch. 264. Mentd. Frewen v. 
Frewen (1875), 10 Ch. App. 611, n. 
957. —— Option exercisable only after 





grantor’s death.|—The principle of Lawes v. 
Bennett, No. 807, ante, applies to an intestacy, 
even though the option to purchase is exercisable 
only after the death of grantor.—Re Isaacs, 
Tsaacs v. REGINAIL, [1894] 3 Ch. 506; 63 L. J. Ch. 
815; 71 L. T. 386; 42 W. R. 685; 38 Sol. Jo. 
662; 8 R. 660. 

Annotations : ned. Re Mariay, oe. Bury, [1915] 

ss Ch. 264. 


Re Pyl ene god 1 Ch. 724 
‘ e, @ v. e, . , 
Bogg, Allison ». Paine, agi J 3'cn 24 


9. 

958. Option by contract extended by 
will.|—-Under partnership articles an option was 
given to pure real estate, upon which the 
pee ee hr ee ons hed Marsan was 

e private pro of A., one o e partners, 
within six miantlin from his death. By the will 
of A. the period of option was extended to three 
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years. The option was not exercised until after 
the six months had expired :—Held: as the 
option was not exercised within the period limited 
by the articles, there was no conversion at tho 
time of A.’s death; &, therefore, the purchase- 
money arising from the sale of this real estate was 
not liable to probate duty. 

By the contract the option was to be cxercised 
by a notice in writing within six calendar months 
after testator’s death; it was a contract existing 
between the parties at the date of his death & his 
estate was subject to that contract. If that con- 
tract had been carried out by the exercise of the 
option so given the conversion effected by the 
acceptance of the option would take effect from 
the time at which the contract was made—that is 
to say, from a period antecedent to the death of 
testator (NorRTH, J.).—Re GOODALL, GOODALL v. 
GoopaLL (1895), 65 L. J. Ch. 638; 73 L. T. 379 ; 
44 W. R. 70; 40 Sol. Jo. 10; 13 R. 870. 

959. —_— ——— Exercise of option not followed 
by completion.|—At the date of a testator’s death 
in 1897 certain premises, of which he was owner 
in fee, were the subject of a building agreement, 
under which leases were to be granted to M. 
This agreement contained a clause enabling M. to 
purchase the freehold reversion in the whole or 
any part of the premises affected by the agreement, 
if notice was given before a fixed date, & as from 
the date of such notice he was to be deemed the 
purchaser of the specified reversion. On Sept. 28, 
1899, M., having become entitled to leases of 
twenty houses, gave notice of his desire to purchase 
the freehold reversion of the houses. M. died 
insolvent on Dec. 25, 1899, the day fixed for com- 
pletion, & no steps were taken to enforce the con- 
tract. The trustees of testator subsequently 
re-entered upon the whole property, including the 
twenty houses, in exercise of a power in the agree- 
ment enabling them so to do:—Held: (1) the 
giving of the notice exercising the option was a 
conversion once for all of the realty into per- 
sonalty, & the mere fact that the exercise of the 
option was not followed by completion of the pur- 
chase could not undo the conversion which had 
actually taken place, & therefore the twenty 
houses must be treated as personalty of testator 
as from Sept. 28, 1899; (2) the re-entry of testa- 
tor’s trustees did not work a reconversion into 
realty.—He BLAKE, GAWTHORNE v. BLAKE, [1917] 
1 Ch. 18; 86 L. J. Ch. 160; 115 L. T. 663; 61 
Sol. Jo. 71. 

960. Application of rule—-As between party 
giving & party exercising option-—Conversion from 
exercise of option.|—There is no conversion of the 
estate as between the person giving & the person 
exercising an option to purchase from any date 
earlier than the exercise of the option.— EDWARDS 
v. WEsT (1878), 7 Ch. D. 858; 47 L. J. Ch. 463 ; 
88 L. T. 481; 26 W. R. 507. 


—Consd. Re Adams & Kensington 


Annotations oD ee ae : ne 
1874), 27 Ch. D. 394. saacs, Isaacs v. P 
(tB04) $ Ch. 506. Rett Re Dyson, Challinor v. Sykes, 


1910} 1 Ch. 750. 

961. ——— ——— Exercise after death of party in 
whose favour option created.|—A covenant was 
entered into by a lessor with the lessee his exors., 
administrators & assigns, that if the lessee, his 
exors., administrators or assigns, should at any 
time or times thereafter be desirous of purchasing 
the fee simple of the demised land, & should give 
notice in writing to the lessor, his heirs & assigns, 
on receipt of £1,200 would convey the fee simple 
to the lessee, his heirs or assigns or as he or they 
should direct. After the death of the lessee the 
administrator, who was also the heir-at-law of the 
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lessee, exercised the option & paid the £1,200 out 
of his own moneys. Upon a sale by such adminis- 
trator :—Held : the option of purchase not having 
been acted upon by the lessee in his lifetime passed 
as part of his personal estate to his administrator 
on taking out administration, & was exercisable 
by the administrator only in such capacity & for 
the benefit of the persons interested in the personal 
estate, & to a conveyance by such administrator 
the concurrence of the next of kin was necessary. 

The principle of Lawes v. Bennett, No. 807, 
ante, that the exercise of an option to purchase 
contained in a contract relates back to the date 
of the contract so as to effect a conversion of the 
property as between the real & personal repre- 
sentatives of the party creating the option, is not 
to be extended to affect the position of the party 
in whose favour the option is created. When the 
option is exercised after the death of the person 
to whom it was originally given, such exercise has 
no retrospective effect ; the only result is that a 
binding contract comes into existence at the time 
when the option is exercised; & the time of the 
exercise, not that of the creation of the option, 
must be looked at for the purpose of finding the 
rights of the parties—Re ADAMS & KENSINGTON 
VRSTRY (1884), 27 Ch. D. 394; 54 L. J. Ch. 87; 
51 1. T. 382; 32 W. R. 883, C. A. 


Annotations :——-Consd. Re Isaacs, Isaaca v. Regi (1894) 
3 Ch. 506. Mentd. Re Martineau (1884), 48 J. P. 295; 
Re Diggles, Gregory v. Edmondson (1888), 39 Ch. D. 253; 
Cochrane v. Dundonald (1894), 10 T. L. R. 262; Re 
Hamilton, Trench v. Hamilton, [1895] 2 Ch. 370; Hill 
ve. Hill, [1897] 1 Q. B. 483; Re Williams, Williams v. 


Williams, [1897] 2 Ch. 12; ‘Fri 
Breweries v. Singleton, [1899] 2 Ch. 

Clifton, [1905] 2 Ch. 257; Re A on, Atkinson ¥. 

Atkinson (1911), 80 L. J. Ch. 370; County Hotel & Wine 

Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 

962. Exceptions to rule—Specific devise of land 
subject to option.|—-Under a lease the lessees had 
an option to purchase the fee simple of the demised 
lands. After the date of the lease, the owner made 
his will, whereby he devised the lands, specifically 
describing them, to G. for life, with remainders 
over. After testator’s death, the lessees elected 
to purchase the fee simple of the lands :—Held: 
upon the special terms of the will, the purchase- 
money did not fall into the residue of the personal 
estate, but was subject to the same limitations as 
had been declared concerning the purchased lands, 
& therefore G. took a life interest in the purchase- 
money.—DRANT v. VAUSE (1842), 1 Y. & C. Ch. 
Cas. 580; 11L. J. Ch. 170; 6 Jur. 8318; 62 FE. BR. 


1026 
Annotations :—Expld. Weeding v. Wecodi 1861), 1 John. 
& H. 424. Refi. Edwards v. West ashy 88 "4 T, 481; 
Re Pyle, Pyle v. Pyle (1895), 72 L. T. 327. Mentd. 
Galton vo. Emuss hardy 1 Coll. 243; Bowen v. Barlow 
(1871), L. R. 11 et i Frewen v. Frewen (1875), 10 
. “ARP: it n.; #e Slater, Slater v. Slater (1907), 76 


72. 

963. ——- - J—A testator devised an estate 
N., by his will, the limitations of which he varied 
by a codicil, both dated pnor to Wills Act, 1837 
(c. 26), & after ards he entered into a contract by 
which he agreed to give, after his death, to A. 
alone the option of purchasing the estate N., & 
also another estate W., upon the purchase of which 
the contract for an option was entered into. By 
& second codicil, made after Wills Act, reciting the 
pure of the estate W., he devised that estate. 
A. enforced a sale to him by suit against the 
devisees of testator :—Held: the purchase-mone 
of estates N. & W. devolved according to the 
limitations of the will, which would have been 
applicable to these estates in case there had been 
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no sale.—Emuss v. SMITH (1848), 2 De G. & Sm. 
Gin Ea Weeding (1861), 1 John 
— ; : ohn. 

Trt tae. Goned. te ture. Lannea ©: Reginatl, (1884; 

3 Ch. 506. Folid. Re Pyle, Pyle v. Pyle, [1895] 1 Oh. 724. 

Mentd. Miles v. Miles (1866), L. R. 1 Eq 462; Bowen tv. 

Barlow (1871), L. RB. 11 Eq. 454; Castle v. fox (1871), 

L. R. 11 Eq. 542; Frewen v. Frewen (3873). 10 Ch. App. 

611, n.; Saxton v, Saxton (1879), 13 Ch. D. 359. 

964, —— Will made before option & con- 
firmed by codicil on day of option.]—Testator by 
his will, dated in 1886, specifically devised certain 
freeholds, & bequeathed his residuary real & 
personal estate to other persons. On June 10, 
1890, he made a codicil, which did not in terms 
refer to the specifically devised property, but 
expressly confirmed his will. On the same day, 
but whether before or after the execution of the 
codicil was not known, he granted a lease of the 
specifically devised property, with an option of 

urchase to the lessee. After testator’s death the 
essee exercised his option by purchasing the pro- 
perty. Upon a summons raising the question 
whether the purchase-money belonged to the 
specific devisee or fell into residue :— Held: 
whether the codicil was executed before or after 
the lease, testator must have known of the exist- 
ence of the latter, & by confirming his will had 
indicated a sufficient intention to pass whatever 
estate he had in the property to his devisee, so 
as to take the case out of the general rule estab- 
lished by Lawes v. Bennett, No. 807, ante. — Re 
PYLE, PYLE v. PYLE, [1895] 1 Ch. 724; 64L. J. Ch. 
477; 72 L. T. 827; 43 W. R. 420; 39 Sol. Jo. 
346; 13 R. 396. 

965. Rents pending exercise of option—Pass as 
realty.|—TOWNLEY v. BEDWELL, No. 953, ante. 

6. —— -]-—— Crry of LONDON IMPROVE- 
MENT AcT, Ez p. Harpy, No. 955, ante. 
See, generally, SALE OF LAND. 








Sus-sEcT. 4.—LAND TAKEN BY COMPULSORY 
PURCHASE. 
A. Notice to treat. 

967. Effect of notice to treat—Does not operate 
as conversion.|—Testator devised several free- 
hold houses to his children specifically & 
bequeathed the residue to other parties. After 
the date of the will a notice was served upon him 
by a railway co. to treat for the purchase of the 
houses under their Act of Parliament, but no step 
was taken under the notice during his lifetime :— 
Held: the notice to treat did not operate as a 
conversion of the frechold houses into personalty.— 
HAYNES v. Haynes (1861), 1 Drew. & Sm. 426; 
80 L. J. Ch. 578; 4L. T. 199; 7 Jur. N. S. 595 ; 
9W. R. 497; 62 H.R. 442. 

Annotations :—¥olld. Re Bagot’s Settlmt. (1862), 31 L. J. 

Ch Park Acta, Re pe ee 32 
Beav. 591. Consd. Edwards v. West (i878 , 7 Ch. D. 858, 

e ss Ry. 186i), 2 John. & H. 


wlings v. . od. : 
Haha; GFTgh duet abhi tiers Gatrtg 
19 T. L. R. 130; Mercer v. Liverpool, St. 

Lancashire Ry., [1903] 1 K. B, 652; 
Wild v. Woolwich B. C., [1909] 2 Ch. 287; Cardiff Corpn. 
v. Cook, [1923] 2 Ch. 115. 

968. -]}— Comrs. having compulsory 
powers to purchase lands, gave notice to an owner 
of freeholds of taking them & to treat. He, in 
reply, stated the price he was willing to take, 
but he died before the acceptance of the offer. 
The purchase was afterwards completed at that 
price :—Held: the real estate had not been con- 
verted into personalty at the death of the owner, 
& the purchase-money belonged to his heir-at- 
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law.—Re BartrerseEA Park Acrs, Re ARNOLD 
(1863), 32 Beav. 591; 8 L. T. 628; 9 Jur. N.S. 
883; 11 W. R. 7938; 55 B. R. 232; sub nom. Re 
ARNOLD, Ex p. BATTERSEA PARK Comrs., 2 New 


Rep. 257. 
Arnmation :—Distd. Re Dykes’ Estate (1869), IL. R. 7 Eq. 


969. —-- ——.] A railway co. gave notico 
to a landowner to treat for the purchase of Jand. 
They were let into possession under a verbal 
arrangement. The price had not been fixed when 
the landowner died :—Held: there was no con- 
Eon, auSerON v. RIGHTON (1866), 36 L. J. Ch. 


—.|—See COMPULSORY PURCHASE OF LAND, 
Vol. XI., pp. 174 ef seq. 

Notice to treat followed by further acts.|— 

See COMPULSORY PURCHASE OF JTLAND, Vol. XI., 
p. 226, Nos, 1120-1128. 


B. Ascertainment of Price. 

970. Conversion effected—Death of owner before 
completion — Proceeds pass as money.]— The 
Common Council of London, being empowered by 
a local Act of Parliament to take a freehold house 
belonging to A. for the purposes of the Act at the 
expiration of six months after notice given of their 
intention to take the same, served A. with the 
required notice in Sept. 1840. The amount of 
the purchase-money was afterwards agreed upon, 
& an abstract of A.’s title was sent to the Common 
Council. In Apr. 1841, he died, having by his 
will, dated in 1837, devised his real estate to B. 
& his residuary personal estate to C. :—Held: 
the purchase-money, which, after A.’s death, was 
paid into ct. under the Act, was to he considered 
not as part of his real, but as part of his personal 
estate, & all his debts, etc., having been paid, it 
belonged to his residuary legatee.—Hz p. HAWKINS 
ot 13 Sim. 569; 2 L. T. O. S. 94; 60 EB. R. 


ynes v. Haynes (1861), 1 Drew. 
tt E 


Annotations :-—Expld 
sv. Watts (1873), L. R. 17 Eq. 


pid. Ha 
a Se 426. Mentd. Wa 
971. .|—The owner of an estate, 
after having devised it to an infant, agreed, under 
compulsion, to sell a portion of it to a railway co. 
The owner having died before the completion of 
the purchase, without having altered his will :— 
Held: his exors., & not the devisee, were entitled 
to the purchase-money & to the compensation 
for severance,— MANCHESTER & SOUTHPORT 

Ry. Co. (1854), 19 Beav. 365 ; 52 KE. R. 391. 
anaes :—Refd. Haynes v. Haynes (1861), 1 Drew. & 
972. Contract not complete—Price fixed in case 
land required—No conversion.|—Where a railway 
co. agreed to pay a proprietor of lands within 
their limits of deviation, a certain price for such 
of the lands as they should take, & subsequently 
took five acres :—Held: the agreement did not 
operate as a conversion of the sum paid.—£e 
. ALKER’S Estate (1853), 1 Eq. Rep. 247; 22 
L. J. Ch. 888; 21 L. T. O. S. 1483; 17 Jur. 706 ; 
1 W. R. 378; sub nom. Ex p. WALKER, 1 Drew. 
ye ara ata. ia Mid. Ry. (1868), 3 Ch 
— v. ° . P ° 

"APD. 306; He Dykes’ Retate (1869), 17 Ww. ny 658. 
When contract complete.|—See CoMPULSORY 
ca or LAND, Vol. XI., p. 226, Nos. 1120— 











C. Payment into Court. 
(a) Under special Act. 
978. Whether conversion effected.] —- SHARD 
v. SHARD (1807), 14 Ves. 348; 33 E. R. 555. 
974. ——- Proceeds pass as_ personalty.]— 
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GALLIERS v. ALLEN (1842), 13 Sim. 577, n.; 60 
H. R. 224. 


Annotation :—Refd. Haynes v. Haynes (1861), 1 Drew. & 
Sm. 426. 


975. -—— When owner has not assented—No 
special provision in Act.]—A railway co. having 
under their Act of Parliament power to contract 
with incapacitated persons for the purchase of 
lands & a right, upon payment of the purchase- 
money into the bank, to the feo simple of the 
purchased lands contracted with an incapacitated 
person who died before the purchase-money was 
paid :—Held: the title of the co. could not be 
completed without the assistance of a ct. of equity. 

In the absence of special clauses for that purpose 
the effect of a railway Act is not to alter the course 
of devolution of property without the consent of 
the owner, & therefore if a co. by virtue of their 
Act contract with an incapacitated person for the 
purchase of lands, the purchase money 18 to be 
considered as real & not as personal estate.— 
MIDLAND CouUNTIES Ry. Co. v. OSWIN (1844), 1 
Coll. 74; 3 Ry. & Can. Cas. 497; 18 L. J. Ch. 209 ; 
2L. T, O. 8. 399; 8 Jur. 138; 63 E. R. 327. 
Annotations :—Folld. Re Steward’s Trusts (1852), 22 L. J. 

Ch. 369. Apld. Re Harrop’s Estate (eet ) 26 L. J. Ch. 

518. Distd. Re Bagot’s Settlmt. (1862), 31 L. J. Ch. 772. 

Refd. Kelland v. ord (1877), 6 Ch. D. 491. 

976. When property part of settled estate 
intended to remain as land.|—Re TAYLOR’s SEr- 
TLEMENT, No. 883, ante. 

977. Tenant for life with remainder in fee.] 
— Under the compulsory powers of Union & Parish 
Property Act, 1835 (c. 69), a poor law union com- 
pulsorily took lands & paid the purchase-money 
into ct. On the petition of the tenant for life, 
the amount was invested in stock, & the dividends 
were, under an order of the ct., paid to her for 
life. On her death, intermediate limitations 
having failed, her heir-at-law, to whom the ultimate 
remainder was limited, petitioned the ct. that the 
stock might be paid out to him :—Held: the stock 
continued real estate, & the money was ordered 
to be paid to him.—Re HOoRNER’s Estate (1852), 
5 De G. & Sm. 483; 7 Ry. & Can. Cas, 878; 22 
L. J. Ch. 369; 19 L. EF. O. S. 199; 16 Jur. 1063 ; 
64 EH. R. 1209. 


Annotations :—Folld. Re Steward’s Trusts (1852), 22 
L. J. a Consd. Re Harrop’s Estate (1857), 26 


978. .|—A. being tenant for life of 
real estate under a marriage settlement & ultimate 
owner in fee, subject to intervening interests, 
contracted to sell the estate to a railway co. 
absolutely. A. by his will, made previously to the 
contract, had specifically devised this estate, & 
there was no general devise in the will. No 
conveyance having been executed to the co., they 
Pe interest upon the money to the tenant for 
ife ; & upon his death, & failure of all the inter- 
vening interests, the co. paid the principal & 
arrears of interest into ct. under their special Act, 
the clauses of which corresponded with Lands 
Clauses Consolidation Act, 1845 (c. 18) :—Held; 
there was no conversion of the real estate; the 
specific devise failed, & the purchase-money 
descended to the heir of A.— Re BAGoT’s SHTTLE- 
MENT (1862), 31 I. J. Ch. 772; 6 I. T. 7743; 10 
W. R. 607. 

979. ——— Covenant to settle after acquired 
property.|—Zte Lonpon Dock Co., Ez p. BLAKE 
(1853), 16 Beav. 463 ; 21 L. T. 0.8.16; 515. R. 
857. 


Annotations :—Mentd. Field »v. Moore, Field v. Brown 
(1855), 7 Do G. M. & G. 691; Wilton v. Colvin (1856), 
3 Drew. 617; Re Hill (1863), 11 W. R. 930; Spring o. 
Pride (1864), 13 W. R. 5104 Re n’s Trusts, Ex p. 
Holloway, Ez p. Weare (187%), 41 L. J. Ch. 191. 
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980. Proceeds pass as realty.|—A portion 
of real estate was taken under the compulsory 
powers of an Act of Parliament, & £2,000, the 
purchase-money was paid into ct., to the account 
of the estate in 1836. The tenant for life con- 
tinued to receive the dividends until 1849, when 
she died. The person entitled to the real estate 
in remainder never sought to have the money 
reinvested in land, & made his will in the year 
1844, & thereby gave the residue of his personal 
estate to his exors., & died intestate as to real 
estate. He had no personal estate of value, unless 
the fund in Ct. were personalty. He died in 1844. 
On the petition of his heir-at-law :—Held: the 
fund money remained impressed with the suavey 
of real estate, & the fund would be paid to him.— 
Re STEWART, Ex p. CRAMER (1852), 1 Sm. & G. 
32; 22 L. J. Ch. 369; 20 L. T. O. S. 87; 16 
Jur. 1063; 1W.R.17; 65 E.R. 15. 

Annotation :—Apld. Re Harrop’s Estate (1857), 3 Drew. 


981. ——— Section equivalent to Lands Clauses 
Consolidation Act, 1845 (c. 18), s. 69.]—Money 
paid into ct. as purchase-money of real estate 
under a sect. of a local Act of the same effect as 
the above sect. continues in equity real estate & 
therefore where money so paid in was carried to 
the separate account of a convicted felon who 
at that time was an infant & who, on attaining 21, 
applies to have the amount paid over to him :— 
Held: the money was payable to him & it was 
not forfeited to the Crown as personalty. 

The purchase-money of lands taken under the 
above Act, when pom into ct. under sect. 69, is 
realty ; when under sect. 78 it is personalty.— 
Re UWarRRop’s Estate (1857), 3 Drew. 726; 26 
L. J. Ch. 516; 29 L. T. O. 8S. 49; 21 J. P. 325; 
3 Jur. N.S. 380; 5 W. R. 449; 61 E. R. 1080. 
Annotation :—Consd. Talbot v. Jevors, [1917] 2 Ch. 363. 


(0) Under Lands Clauses Act. 


See Lands Clauses Consolidation Act, 1845 
(c. 18), ss. 69, 78. 

982. Whether conversion effected—Accumula- 
tions pass as personalty.|—-Freeholds in which a 
lunatic was interested were taken compulsorily 
by a co., & the purchase-moneys which, under 
the Act of Parliament, were liable to be invested 
in land, was paid into ct. & laid out in the govt. 
funds. The existence of the fund was overlooked, 
& it went on accumulating. A. who became 
tenant in tail in possession, with immediate 
remainder to her in fee, by her will, devised her 
real estate & bequeathed “ all such capital stock 
& lore te as she should be possessed of or 
interested in, at her death, in the public govt. 
or parliament funds ’”’ but she expressed no further 
intention as to conversion :—Held: the principal 
fund passed as real estate & the accumulations as 

rsonal estate.—DIxIE v. WRIGHT (1863), 32 

eav. 662; 55 E. BR. 260. : 

983. ——— Proceeds do not pass under residuary 
bequest.]|—A testator became absolutely entitled 
by his father’s appointment to a fund in ct., the 

roceeds of sale of some real estate comprised 
n a settlement, except that testator’s mother 
was, & still is, entitled to a jointure thereout. 





4th series, c. 36, 5. 40 ef seg., the com- 
ds th 


EQuITY. 


By his will he gave all his personal estate “ in- 
cluding all moneys to which he might be entitled 
under the settlement,’”? & all ready money & 
money in the stocks, upon certain trusts for his 
wife for life & her appointees; & he declared his 
intention to be that his will should dispose of his 
personal estate & chattels real only. The fund 
remained in ct. for upwards of twenty years 
without any application for a reinvestment in 
land, & the settlement comprised no personal 
estate whatever. On a question between the 
legatee & testator’s heiress-at-law :—Held: the 
fund was still real estate. Testator, although he 
might have decided whether it should be real or 
personal as between his own representatives had 
not done su, & it passed to his heiress-at-law.— 
Re Skraa’s SETTLEMENT (1865), 2 De G. J. & Sm. 
533; 12 L. T. 166; 11 Jur. N.S, 274; 13 W. R. 
567; 46 EB. R. 482, L. JJ. 

984. Under Lands Clauses Consolidation Act, 


1845 (c. 18), s. 698—No conversion.|—Re Har- 
ROP’s ESTATE, No. 981, anfe. 
98 Infant seised in fee.j — 








Purchase-money paid into ct. by a railway co. 
under J.ands Clauses Consolidation Act, 1845 
(c. 18), s 69, for land of which an infant is abso- 
lutely seised in fee, remains impressed with the 
character of real estate, & on the death of the 
infant descends to his heir-at-law. The word 
‘‘ settled’? in sect. 69 means simply “ standing 
limited.’—KELLAND v. FuLFoRD (1877), 6 Ch. 
D. 491; 47L. J. Ch. 94; 25 W. R. 506. 


Annotations :—Refd. Re Morgan, Smith v. May, [1900] 2 
Mid. ly. 


Ch. 474. Moentd. Hr p. Castle Bytham & 
(1894), 13 R. 24. 
986. Words of limitation.] — Under 








a deed executed by father & son, the son, in con- 
sideration of the release by his father of a sum of 
£1,000, part of an alleged debt, purported to assign 
to his father absolutely all his ‘‘ estate & interest 
whatsoever of & in the property, estate & effects 
devised & bequeathed,” by a certain will. The 
property subject to the will consisted partly of 
realty & partly of money im ct., paid in as the 
result of compulsory sales. To all of this property 
the son was absolutely entitled, subject to the 
life interest therein of his father. On the death 
of the father the effect of the assignment was 
disputed :—Held: in the absence of the proper 
words of limitation, or of any words of reference 
which might supply the defect, the deed failed to 
pass both the fee simple in the realty, whether 
the estate was legal or equitable, & also the money 
in ct., which must be treated & conveyed as land. 
-——DEARBERG v. LetcHFoRD (1895), 72 L. T. 489. 

Annotations :—Consd. Re Irwin, Irwin v. Parkes, [1904] 

2 Ch. 752. N.F. Re Nutt’s Settlmt., McLaughlin ». 

McLaughlin, [1915] 2 Ch. 431. 

987. Under Lands Clauses Consolidation Act, 
1845 (c. 18), s. 78—Conversion.]—Re I arror’s 
ESTATE, No. 981, ante. 

Owner a lunatic not so found— 
Conversion.|——-Money paid into ct., by a railway 
co., for land taken, under the above sect., from a 
erson who was in a state of mental imbecility, 
who continued in that state until his death, but 
was not the subject of a commission of lunacy, 
was ordered, after his death, not to be reinvested 
in or considered as land, but to be paid to his 
exors.— fe East LINCOLNSHIRE Rattway ACT, 


solidation Act, 





1845—Conversion. }— 
Cts. has 


PART IX. SECT. 2, SUB-SECT. 4.— 
pensation money, as regar e The practice of the Irish 
C. (b). capacity, of married women to deal hitherto been, in the case of a person 
0821. Whether conversion effected.) — with it, is ea to be regarded in aaray of unsound mind, where land has been 
When land is taken under authority 06 land.— Y_v. Kean (1879), compulsorily acquired, treat the 
of ljegislative provisions «imilar to 3.8. C. R. 3832.—CAN, proceeds thereof as personal estate.— 
Revised Statu of Nova Scotia, 987i. Under Lands Clauses Con- X. (1919), 53 1, L. T. 53.—IR, 


Part L[X.—CoNVERSION AND RECONVERSION. 


Ex p. FLAMANK (1851), 1 Sim. N. 8. 260; 61 E. R. 
goa sub nom. Re Cross’s Estate, 16 L. T. 0. S. 
Annotations :—N.F. I (1884 . D. 309. 
Reta. Re Stora Ex Fly ery (i368), iM Sm. a 6. 32 ; 
Cooke v. Dealey. (1855), 22 Beav. 196; 
Estate (18% (185 T), 8 Drew. 726; Re Bagot’'s bottifat Harrop’s 


989. No _conversion.] —- Lands 
belonging to T., a person of unsound mind not so 
found, were taken for the purpose of local improve- 
menta, & a price was fixed by surveyors appomed: 
the one by the purchasers, the other by H., a 
relation of T., who assumed to act for her. No 
conveyance was ever executed, but the purchase- 
ip was paid into ct., & an order obtained by 

r T. was found to be a lunatic by inquisi- 
foe & he was appointed committee, for the 
payment of the income to him for her maintenance. 
On the death of T. :—Held: the fund in ct. was 
in the nature of realty & must be paid out to the 
lunatic’s heir-at-law, & not to her legal personal 
representative, the heir-at-law undertaking to 
execute a good conveyance of the lands to the 
purchasers.— Re TUGWELL (1884), 27 Ch. D. 309 ; 
53 L. J. Ch. 1006; 51 L. T. 83; 33 W. R. 182. 
Annotation :-—Refd. Re 8.8. B., [1906] 1 Ch. 712. 

990. ——— Vendor dying after date of award— 
Conversion.|-Where a vendor of freehold land 
died after an award had been made under the 
compulsory clauses of the above Act, & the amount 
of the award had been paid into ct. :—Held: 
the personal representative of the vendor was 
entitled to the amount so paid in as part of the 
personal estate of testator—Me WoorTron’s 
Trusts (1862), 1 New Rep. 193; 7 L. T. 620. 





SuB-sEcT. 5.—INVESTMENT OF MONEY IN LAND. 


991. Trust funds of infant invested — Conver- 
sion.]|—WINCHELSEY (LORD) v. NORCLOFFE (1686), 
2 Rep. Ch. 367; Freem. Ch. 95; 1 Vern. 435; 
21 KE. R. 689. 


Annotations :—Refd. Inwood v. Twyne (1762), Amb. 417. 
Mentd. Wallis v. Hodson (1740), Barn. Ch. 


992. Rents & profits of Tanatio’s. ane in- 
vested—By grantee of custody of lunatic—No 
conversion.]|—IIEIR v. ADMINISTRATOR (1690), 
Freem. Ch. 114; 22 HE. R. 10943; sub nom. 
AWDLEY v. AWDLEY, 2 Vern. 192. 


Annotations :-—Reld. A.-G. v. Ailesbury (1887), 12 App. Cas. 
oe ae Mentd. Re Loveridge, Drayton v. Loveridge, [1902] 


993. ‘Trusts funds of personalty settlement—-No 
conversion to realty presumed.|—The trust funds 
of a personalty settlement were invested in real 
estate conveyed to the trustees. The cestui que 
trust received the rents & repaired the property 
for seven years after she had become entitled 
to the absolute interest under the settlement :— 
Held: this did not make a conversion into real 
anor a v. WILLIAMS (1867), 15 W. R. 
1006. 


PART IX. SECT. 2, SUB-SECT. 6. 


995 !. General rule—Conversion from 
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died intestate before any aale. Part 

was afterwards sold, & part remained 

unsold :—Held: the order for sale 

alty of tt as & @ conversion into relpna 

ay 2 of the share of the d in t 

BEAMISH’S ESTATE aagay 

37 Ze R. Ir. 326.—IR. 


— ae ES 


actual amount 


incumbrancer 0 
version of 80 muc 


of incumbrances. 
An order of the 


ct. oP nttally made for the sale of real | devolves as real 


estate during the owner’s life, opera 

as a conversion from the date of the 
order, so that the proceeds are person- 
alty.—Z?e StTinNsON’sS ESTATE, [1910] 


CORVEL SLO 


sold 
order for the sale of real estate made by 
the Land Judge ont e peuuen of an 


ps 
is required to be sold oF the disco. 


the real estate if snaold 
estate.—SHEANE = 


361 


Sus-sEcT. 6.—UNpDER ORDER oF CouRT—SALRB 
OR PURCHASE. 


904. General rule— Sale in administration 
action.|—Real estate was conveyed to trustees 
upon trust for two infants as tenants in com- 
mon in tail, with cross remainders between them. 
A suit was instituted by the trustees against 
the cestuis que trust for the administration of 
the trust, & a decree was made after one of the 
infants had attained 21, by which, the ct. being of 
opinion that a sale would be for the benefit of the 
infant deft. & the adult deft. consenting, a sale 
was ordered. <A sale was made under the decree, 
& the purchase-money paid into ct.; & upon 
further consideration the adult’s share was paid 
to him, & the infant’s share carried to his separate 
account. The infant afterwards died without 
having attained 21:—Held: the fund in ct. 
belonged to his legal personal representative, & 
was not to be treated as realty. 

If a conversion is rightfully made, whether by 
the ct. or a trustee, all the consequences of a 
conversion must follow & there is no equity in 
favour of the heir or any one else also to take the 
property in any other form than that in which it 
is found AM ESSEL, M.R.).—STEED v. PREECE 
eg ae . 18 Eq. 192; 43 L. J. Ch. 687; 22 


Annotations :—Folld. Arnold v. Dixon Seda! Mer . R. 19 E 
113. Distd. Foster v. hay 875),1 Ch. D tar Consd. 
Hyott v. Mekin (1884), 25 Ch. D. 735. Folld. Hartley v. 
Pendarves, [1901] 2 Ch. 498; ss oa v. Booth, ertty 
2 Ch. ALF Consd. Re Dodson, Yates Morton, [190 

Ch. Distd. Bon v. itichardson, agi) i 
: Refd. Re Pickard, Turner v. Nicholson emt 

. T. 293; Re Perkins, Brown v. Per 

101 L. T. 345; Fauntleroy v. Beobe ‘git me LT 

704; Pole v, re Mundy Pole v. Pole, Martin v. Pole, 

[1924] 1 Ch. 156 


995. Conversion from date of order.|— 
Ilyvett v. MEKIN, No. 825, ante. 








id ———.]—-BuRGEss v. Bootnu, No. 1255, 
post, 
997. ——. -|—An order for sale properly 





made in partition action operates as a conversion 
of the share of a person sut juris as from the date 
of the order, &, therefore, on the death before sale 
of the person entitled, his share of the unsold 
real ostate will devolve as personalty.—Re Donson, 
YATES v. Morton, [1908] 2 Ch. 638 ; 77 L. J. Ch. 
830; 98 L. T. 395. 


Annotations :—Folld. Fauntleroy v. er (1911) 2 Ch. 257. 
Apld. Herbert v. Herbert, [1912] 2 Ch. 2 


998. —An absolute oeies for sale 
within the jurisdiction of the ct. in an administra- 
tion action operates as a conversion from the date 
of the order.—FAUNTLEROY vw. BEEBR, [1911] 2 
Oh. 257; 80 L. J. Ch. 654; 104 L. T. 704; 55 
Sol. Jo. 497, C. A. 

Annotation :—Apld. Herbert v. Herbert, [1912] 2 Ch. 268. 

999. .|—Where in a partition action 
an order for sale is made, & remains in force, but 
the sale does not take place, the order operates 
as a conversion in respect of the shares of those 
partitioners who are sut juris at the date of the 














rates | FETHERSTONHAUGH, 11914) 1 L R. 


268.—I 
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Sect. 2.— How conversion effected: Sub-sect. 6.] 


order, but not in respect of the shares of those who 
are under disability. 

The share of a married woman originally un- 
converted for want of a formal request for sale 
under Partition Act, 1876 (c. 17), s. 6, is not 
subsequently converted by the mere fact of her 
becoming discovert.—HERBERT v. HERBERT, [1912] 
2 Ch. 268; 81 L. J. Ch. 788; 107 L. T. 491. 
Annotations :—Refd. Hopkinson v. Richardson, [1913] 1 Ch. 

284; Re Dickson’s 8. EK. (1920), 90 L. J. Oh. 242. 

1000. -|—Testator, who died in 1864, 
devised his real estate to his eldest son C., & E. 
the second son of C., successively for life with 
divers remainders over in strict settlement. In 
1866, actions were commenced, one to administer 
his estate & two others by incumbrancers upon 
estates settled by testator in favour of himself 
for life with remainder to C. in fee simple; but 
in 1867, an arrangement was come to between the 
parties interested whereby the actions were settled 
upon terms that the real & personal estates of 
testator & the said real estate of C. should be sold, 
that out of the proceeds of sale provision should 
be made for incumbrances, debts, & certain 
jointures & legacies &, as to the residue, that one- 
fifth thereof should ‘‘ follow the limitations con- 
tained in testator’s will with respect to his real 
estate.’”? The arrangement provided that it should 
be confirmed by the ct. & the necessary powers 
obtained therefrom fur carrying the same into 
effect. By an order of the ct. made in 1868, after 
reciting that the arrangement was a pope one 
& for the benefit of the parties interested, including 
creditors, it was ordered that the same should be 
carried into effect, & that the real & personal 
estate of testator & the real estate of C. should 
be sold & the proceeds paid into ct., & that all 
further proceedings in the actions should be 
stayed, except for the purpose of carrying the 
arrangement into effect, with liberty for any of 
the parties interested to apply. In pursuance of 
another order made in 1870, one-fifth of the residue 
of the funds in ct. representing the proceeds of 
sale of the said estates, after making provision for 
the purposes aforesaid, was carried to an account 
of “the fund which under the arrangement of 
1867, is to follow the limitations contained in the 
will of testator with respect to his real estate.”’ 
Upon the death, in 1922, of E., the surviving 
tenant for life, the tenant in tail then entitled 
in possession consequent upon the determination 
or failure of the preceding limitations, presented 
a petition for payment to him of the fund in ct. 
representing that one-fifth, which raised the 
question whether the fund descended as realty 
to petitioner, who, if the real estate of testator 

not been sold, would under the limitations of 
his will & in the events which happened, have been 
entitled thereto as tenant in tail in possession, or 
whether that real estate was converted by the 
order into personalty & therefore vested absolutely 
in the first tenant in tail by purchase, who had 
long predeceased the tenant for life :—Held: 
the order of the ct. confirming the arrangement, 
having been properly made, efiected a conversion 
of testator’s real estate into personalty from the 
date thereof.—PoOLE v. POLE, MUNDY POLE v. 
POLE, MARTIN v. POLK, [1924] 1 Ch. 156; 93 








EQUITY. 


ae Ch. 145; 130 L. T. 883; 68 Sol. Jo. 184, 


C. A. 

Application of rule—Sale in administration 
001. —— Sale in partition action.]—B., after 
consenting to a deckee for sale in a partition 
suit, to which she was a party, married. The 
sale took place, & the purchase-money was 

aid into ct. Subsequently B. died intestate 
eaving two sisters, her co-heiresses at law. 

Her husband took out letters of administration : 

—Held: B. had elected to have the property 

converted, & her husband was entitled, as her 

administrator, to the money in ct.—FOWLER v. 

Scorr (1871), 25 L. T. 23; 19 W. R. 972. | 
1002. .|— Where, in an administration 

suit asking also for partition of real estate, the ct. 

directed a sale, but before it was effected _one of 
the parties interested in the real estate died :— 

Held: the estate was sufficiently converted, & the 

estate having been sold, the share of the deceased 

beneficiary passed to his legal personal repre- 

sentative.—ARNOLD v. Drxon (1874), L. R. 19 

Eq. 1138; 23 W. R. 314. 

Annotations :—Folld. Hyett v. Mekin (1884), 25 Ch. D. 735 ; 
Ree Dodson, Yates v. Morton, [1908] 2 Ch. 638 ; Fauntleroy 
v. Beebe, [1911] 2 Ch. 257. d. Herbert v. Herbert, 
[1912] 2 Ch. 268. 

—~— ——— Share of person sui juris.]—Sce Nos. 
997, 999, 1001, ante. 

1003. Share of person not sul juris— 
When proceeds paid to trustees with power of sale.| 
—Real estate was sold in a partition action & 
under an order, made in 1877, a share of the 
proceeds of sale was paid to the trustees of the will 
of a testator who died possessed of the share. 
The will gave a power of sale to the trustees, but 
did not authorise them to invest in the purchase 
of lands. One of the beneficiaries under the will 
died intestate :—Held: the order which was made 
in the presence of the trustees & the tenant for 
life was a payment to persons ‘‘ becoming absolutely 
entitled,’ & his share devolved on his legal 

ersonal representative & not on his heir.—Re 

ORGAN, SMITH v. May, [1900] 2 Ch. 474; 69 
L. J. Ch. 735 ; 48 W. R. 870. 

Annotation :—Mentd. Re Sheffield Corpn. & Trustees of St. 
Wan ane Roman Catholic Chapel & Schools, [1903] 
1004, ——— Property of lunatic—Sale under 

Lunacy Regulation Act, 1853 (c. 70).} — The 

proceeds of land sold under sect. 124 of the 

above Act are personalty in the hands of the 
heir, & where married women were entitled as 
co-heiresses, no deed of acknowledgment was 
declared necessary, but the same, upon their 
consent, was directed to be paid to their 

husbands.—Re WHEELER (1862), 4 De G. F. & J. 

540; 6L. T. 846; 26 J.P. 596; 8 Jur. N.S. 785; 

45 BK. R. 1293, L. C. 

1005. ——- ——— ——— Proceeds treated as realty 
only to determine who entitled.|-When the real 
estate of a lunatic, dying intestate, is sold under 
the above Act, the money representing it is treated 
as real estate only for the purpose of determining 
who is entitled to it, & for other purposes it is to 
be treated as personalty.—Re TREVYLYAN (1862), 
81 L. J. Ch. 560 ; 10 W. Qt. 828, L. C. 

1006. ——— Order directing purchase of land 
for lunatic.|—Money of a lunatic was invested by his 
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committees, by order of the Lords Justices having 
jurisdiction in lunacy, in purchases of lands, 
which under their Lordships’ direction, were con- 
veyed to the committees, ‘‘ their heirs & assigns 
upon trust for’ the lunatic, ‘‘ his exors. adminis- 
trators & assigns,’”’ with a declaration that the 
lands so conveyed, & all others to be purchased 
in lieu of them under any exercise of certain powers 
of sale & reinvestment which were contained in the 
deed, should ‘‘ to all intents & purposes be con- 
sidered as part of the personal estate of”’ the 
lunatic. Upon the death of the lunatic, who 
never recovered :—Held: the value of the lands 
was part of the personal estate of the lunatic at 
his death & liable to probate duty.—A.-G. v. 
AILESBURY (MARQUIS) (1887), 12 App. Cas. 672 ; 
57 L. J. Q. B. 83; 58 L. T. 192; 36 W. R. 737; 
3 T. L. R. 830, H. L. 

Annotations fd. Re Clevelands S. K., [1893] 3 Ch. 244; 
A.-G. vw. Dodd, (1894) 2 Q. B. 150; We Sefton (1898), 
78 L. T. 765; Re Gist, [1904] 1 Ch. 398; Je Alston, 

Sinclair v. Willes, [1917] 2 Ch. 226. 

1007. —— Conversion into realty.}— 
A person of unsound mind entered into a contract 
to purchase real estate ; the purchaser was sub- 
sequently found by inquisition to be of unsound 
mind & a committee of his estate was appointed. 
The Master in Lunacy directed the committee 
to complete the purchase, & the purchase-money 
was provided out of the lunatic’s personal estate 
The lunatic having died intestate :—Held: the 
direction to the committee to complete the pur- 
chase amounted to an election by the lunacy 
authorities to adopt the voidable contract entered 
into by the lunatic, & consequently a conversion 
had been effected & the estate descended as realty. 
—BALDWYN v. Smitu, [1900] 1 Ch. 588; 69 
L. J. Ch. 336; 82 L. T. 616; 48 W. R. 846; 44 
Sol. Jo. 278. 

1008, ——— Conversion of leasehold 
term.|—-By an order by a Master in Lunacy, in the 
matter of a person of unsound mind not so found by 
inquisition, a receiver of the lunatic’s estate was 
given liberty, on behalf of the lunatic, to purchase 
the reversion in fee of leasehold hereditaments, held 
for a term which by effluxion of time would expire 
in 1929, in consideration of the payment of a per- 
petual yearly rentcharge, & it was ordered that the 
lease, which was vested in a trustee for the lunatic 
for life, remainder for one for life who predeceased 
the lunatic, remainder for the lunatic absolutely, 
might be delivered up to be cancelled. By an 
indenture which was settled by the Master, & 
bore the seal of the Lunacy Office, & was executed 
by the receiver on behalf of the lunatic, the here- 
ditaments were granted subject to the yearly 
rentcharge to issue thereout, to the use of the 
trustee, in whom the lease was vested, as purchaser 
in fee simple. On the death of the lunatic a 
question arose whether the leasehold heredita- 
ments had been ‘ converted into real estate’’ & 
passed to the heir, or whether they went to the 
next of kin, the order being silent as to preserving 
the rights of next of kin :—Held: the leasehold 
term had merged in the frechold reversion, & the 
hereditaments, being in fact freehold at the death 
of the lunatic, passed to her heir.—Re SEARLE, 
RYDER v. Bonn, [1912] 2 Ch. 365; 81 L. J. Ch. 
761; 106 L. T. 1005 ; 56 Sol. Jo. 613. 

1008. ———- Timber cut by sanction of court— 
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Purchase money as realty.|—MAsoN v. MASON 
(1724), cited in Amb. 371 ; 27 EB. R. 247. 
Annotation :-—Refd. Tullit v. Tullit (1759), Amb. 370. 
1010. ——— Payment of legacy duty.)— A 
testator devised to trustees his real estates, upon 
trust to raise a sufficient sum to pay debts & 
legacies, & upon further trust to pay his two 
daughters annuities of £300 each; & he directed 
that, subject to those trusts, the trustees should 
stand seised of the real estates, in trust for his 
brother for life, &, after his decease, in trust for 
his children ; provided that it should be lawful 
for the trustees, with the consent of testator’s 
brother during his life, & after his decease with the 
consent of the persons beneficially entitled, to sell 
the whole or any part of the real estate, & out of 
the purchase-money invest so much as would be 
sufficient to pay the annuities of £300. Testator 
died leaving his two daughters, his brother & 
seven children of his brother surviving. The 
trustees sold a part of the real estate, & paid the 
debts & legacies, when it was found that the rents 
of the residue of the real estate were not sufficient 
to pay the annuities, whereupon a bill in Chancery 
was filed by testator’s brother & his children against 
the trustees & testator’s daughter ; & in pursuance 
of an order of the ct., the residue of the real 
estates was sold, & £20,000 part of the purchase- 
money invested, & the interest thereof applied 
in payment of the annuities. Testator’s daughters 
& brother having afterwards died, the brother’s 
children became entitled to the £20,000 when the 
Crown claimed legacy duty on that sum :—Held : 
if the Ct. of Ch. acted on their general power of 
ordering the sale of real estate to satisfy charges, 
legacy duty was not payable; but if the ct. acted 
on the clause in the will, &, in consequence of the 
will containing that clause, compelled the trustees 
to execute the power, legacy duty was payable, 
inasmuch as in that case, the sale of the real estate 
was substantially by the direction of testator 
himself.— HOBSON v. NEALE (1853), 8 Exch. 368 ; 
22 L. J. Ex. 175; 20 L. T. O. S. 239; subsequent 
proceedings, 17 Beav. 178. 


Annotations :-—F¥olld. Harding v, 
oe . Mentd. Armytage ». Wilkinson (1 


1011. ——— |—J., by his will, gave his 
lands, etc. unto trustees, in trust for the benefit 
of his children on their attaining the age of 21 
years, & authorised his trustees to sell such of his 
lands, etc., in the will mentioned as they might 
see fit, & to invest the moneys in any way which 
might appear to them best, & to pay such sums as 
they might think right for the proper maintenance 
& education of the children. In an administration 
suit the estates were directed to be sold :—Held: 
legacy duty was payable on the procceds, & 
succession duty was payable on the dower to which 
the widow was entitled out of a certain portion of 
the estate. 

Where a testator directs a sale of real estate, or 
it takes place under a power, legacy duty is pay- 
able; but where property is sold under the direction 
of the ct., legacy duty is not payable.—HARDING 
v. HARDING (1861), 2 Giff. 597; 7 Jur. N.S. 906 ; 
66 E. R. 250. 

Annotation :—Mentd. A.-G. v. Noyes (1881), 8 Q. B. D. 125. 
Timber cut by order of court.|—See 
AGRICULTURE, Vol. II., pp. 103, 104, Nos. 833-849. 
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78), 3 App. Cas. 
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1012. Exceptions to rule—Sales under Partition 
Acts, 1868 (c. 40) & 1876 (c. 16)—Persons under 
disability—Coverture.|—By the decree in a parti- 
tion suit a sale was directed of certain real estate 
of which seven-eighths belonged to pltf.& one-eighth 
to deft., Mrs. Q., a married woman, in fee. Pltf. 
having aeypae beaatel offered to purchase Mrs. Q.’s 
share an order was made in chambers on the 
application of all parties directing that Mr. & Mrs, 
Q. accepting £1,200 as the purchase money for 
Mrs. Q.’s one eighth, pltf. should pay the amount 
into ct. which he did ; but before any conveyance 
was executed Mrs. Q. died leaving two infant 
daughters her co-heiresses. Mr. Q. took out 
administration to her estate :—Held: the £1,200 
must be treated as realty by Partition Act, 1868 
(c. 40), 8. 8, incorporating Leases & Sales of Settled 
Estates Act, 1856 (c. 120), ss. 23-25, & therefore 
belonged to the co-heiresses subject to Mr. Q.’s 
life interest as tenant by curtesy.—MILDMAY v. 
QUICKE (1877), 6 Ch. D. 553; 46 L. J. Ch. 667; 
25 W. R. 788. 

Annotations :—Refd. Re Morgan, Smith v. May, {1900} 2 


Ch. 4743: Hernert v. Herbert, {1912} 2 Ch. 2 Mentd. 
Belcher v. Williams (1890), 45 Ch. D. 510. 


1018. —— Not sui juris.| HERBERT 
v. HERBERT, No. 999, ante. 

1014. —— Whether exception applies 
when beneficiary subsequently becomes lunatic.]— 
On May 21, 1879, N. died intestate, leaving M. 
one of four co-heiresses-at-law. On Feb. 18, 1880, 
an action was brought asking for sale of N.’s real 
estate in lieu of partition. On June 15, 1880, an 
order was made for sale. The sale took place on 
Aug. 30, 1880, & the proceeds of sale were carried 
to the credit of the action, ‘‘ Proceeds of sale of 
testator’s real estate.’’? On Apr. 22, 1882, by the 
order on further consideration in the action, one- 
fourth part of the money standing to that account 
was ordered to be paid to M. subject to duty. 
M. left the money in ct., & took no steps concerning 
it. On Jan. 14, 1884, by an order niade on petition 
presented in lunacy, T. was authorised to apply 
to the Ch. Div. for a transfer of the one-fourth, 
amounting to £434 17s. 9d., to the account of M., 
& person of unsound mind, ‘‘ Proceeds of the sale 
of the real estate of N.,’’ & the transfer was made 
accordingly. M. died on June 10, 1884 :—Held: 
there being no evidence that M. was of unsound 
mind at the date of the sale & the order for pay- 
ment to her, the fund then ordered to be paid to 
her belonged to her absolutely without any trust 
or equity for reconversion, & went on her death 
to her personal representatives.—Re PiIcKARD, 
TURNER v. NICHOLSON (1885), 53 L. T. 293. 
Annotation :—Apld. Herbert v. Herbert, [1912] 2 Ch. 268. 

1015. —— Infants.|—-Where_ real 
estate to a share of which infants were entitled was 
sold under the decree in a partition suit :—Held: 
Load Weg e of sale must be treated as realty, by 
Partition Act, 1868 (c. 40), s. 8, incorporating 
Leases & Sales of Settled Estates Act, 1856 
(c. 120), ss. 23-25.—FosTER v. Foster (1875), 
1 Ch. D. 588; 45 L. J. Ch. 301; 24 W. RB. 185. 


Annotations :—Apld. Mildmay vr. Quicke (1877), 6 
553: Hopkinson v. Richardson, [1913] 1 Ch. 284. 
Hyett v. Mekin (1884), 25 Ch. D. 785: Re Morgan, oun 
v. May, [1900] 2 Ch. £74: Re Norton, Norton e. Norton 
(1900) 1 Ch, 101 ; He Grange, Chadwick v. Grange, [1907} 

Ch. 20; Re Perkins, Brown v. Perkins (1908), 101 L. T. 
345: Fauntleroy c. Beebe (1911), 80 L. J. Ch. 
Her v. Herbert, [1912] 2 Ch. 268. 


1016. ——- —— ——— ——.]—-MoRDAUNT v. 
BENWELL, No. 1895, post. 
1017. -———- 9§»$——- «-§ ———-_ «-- ———.]—A_ settlor 
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Equity. 


Spore’ copyhold lands, held of a manor in 
which there was no custom to entail, to his son 
in tail, thus creating a conditional fee at common 
law, with a possibility of reverter to the settlor 
in case the son had no issue to inherit the lands, 
or on failure of such issue, if neither he nor his 
issue had alienated them, which possibility of 
reverter took effect after the settlor’s death, on the 
death of the son without having had issue. The 
lands were sold under order of ct. in a partition 
action, & the proceeds paid into ct. & invested in 
Consols, some of the persons entitled to the fund 
being minors. Upon a petition for payment out 
of the fund in ct., the questions were raised, 
whether the possibility of reverter, before it took 
effect, was descendible & devisable, & whether the 
property was converted into personalty by the 
order for sale in the partition action :—Held: 
the possibility of reverter was descendible & also 
devisable as a ‘‘ right of entry for condition broken ”’ 
within Wills Act, 1837 (c. 26), s. 3, & the property 
was not converted into personalty by the order for 
sale, some of the persons entitled thereto being 
minors & unable to elect to take it as money.— 
PEMBERTON v. BARNES, [1899] 1 Ch. 544; 68 
L. J. Ch. 192; 80 L. T. 181; 47 W. R. 444. 

1018. ——- ——_— ——— ——_.|—_The judgment ina 
partition action, brought by an infant as sole pltf. 
by his next friend, contained a request for sale by 
pitf. &, other persons, defts., claiming to be entitled 
to the entirety of the property, directed a sale, if 
the parties other than the infant pltf. were found 
entitled to a moiety, & reserved liberty to apply 
for a sale if it should appear that defts. were not 
so entitled; the master having certified that 
defts. were entitled to a moiety, the property was 
sold under the judgment without further order. 
The infant having died before the proceeds of 
sale were paid out of ct. :—Held: there had been 
no conversion of the infant’s share, & it must be 
dealt with as realty.—Re Norton, NORTON v. 
Norton, [1900] 1 Ch. 101; 69 L. J. Ch. 31; 81 
L. T. 724; 48 W. R. 140; 44 Sol. Jo. 43. 

1019. ———- ——_ ——- Fat at infant’s share 
of the proceeds of sale of real estate, sold by the 
ct. in a partition action, though sold at his request 
& for his benefit, is not converted.—HOPKINSON 
v. RICHARDSON, [19138] 1 Ch. 284; 82 L. J. Ch. 
211; 108 L. T. 501; 57 Sol. Jo. 265. 

Annes :—Refd. Re NDickson’s 8. E. (1920), 90 L. J. Ch. 


See, further, INFANTS. 

Failure of purposes of sale—Application of 
surplus.|—See Sect. 6, post. 

Timber of lunatic sold by order of court.}— 
See Nos. 1407-1409, post. 


SuB-sEctT. 7.—LAND BECOMING PARTNERSHIP 
PROPERTY. 


See PARTNERSHIP. 


SUB-sECT. 8.—EXERCISE OF POWER OF SALE 
IN MORTGAGE. 

1020. During life of mortgagor—Conversion—- 
Surplus passes as personalty.|—Where a mtge. 
deed contains a power of sale, with a direction that 
the surplus produce shall be paid to the mtgor., 
his exors. & administrators, if a sale takes place 
in the lifetime of the mtgor., the surplus is personal 
estate, but if after his death, it is real estate.— 


Part [X.—CoNVERSION AND RECONVERSION. 


WRIGHT v. Rosk (1825), 2 Sim. & St. 323; 57 

E. R. 369. 

Aneraons eee - Re pooper J easte shakes 4 De 
[1907) 1 Gh. 313, Refd. Bourne’v. Bourne (1842). 3 
Hare, 35; Clarke v. Franklin Jes). 4K. & J. 257; 
Wall v. Colshed (1858), 31 L. T. O. 8. 338. 

1021. -|—In consideration of 
money lent real estate was conveyed to the 
lender, his heirs & assigns, upon trust, in case the 
principal money & interest should be repaid by a 
given day, for the borrower, his heirs or assigns ; 
but, in case default should be made, then upon 
trusts for sale; & the trusts of the purchase- 
money were declared to be for payment of the 
principal money, interest & costs, &, subject 
thereto, for the borrower, ‘‘ his exors., adminis- 
trators, or assigns.’’ Default having been made: 
—Held: the trust of the surplus being for the 
borrower, ‘‘ his exors., administrators or assigns ”’ 
& not for him “his heirs or assigns’’ the deed 
operated to convert the property as between his 
real & personal representatives.—Re UNDERWOOD 
(1857), 3K. & J. 745; 30L. T. 0.8.90; 5 W.R. 
866; 69 E. R. 1310. 

Annotations :—Distd. Re Grange, Chadwick v. Grange, 
[1907] 1 Gh. 313. Mentd. Re Keelor’s Mortgage Trust 
(1862), 1 New Hep. 44. 

1022. ——— Notwithstanding trust for 
“heirs & assigns.’’|—The trust of the surplus 
proceeds of sale provided that they should be paid 
to the mtgor. ‘his heirs or assigns.’’ The 
mortgaged property was sold in 1900 under the 
power of sale contained in the mtge. & there was a 
considerable surplus. The mtgor. became a 
lunatic after the mtge. but before the sale, & 
continued in that condition until his death intestate 
in 1906 :—Held: the surplus proceeds of sale must 
be treated as personalty notwithstanding the 
language of the trust.—Re GRANGE, CHADWICK 
v. GRANGE, [1907] 2 Ch. 20; 76 L. J. Ch. 456; 96 
L. T. 867, C. A. 

Annotation :—Apld. Burgess v. Booth, [1908] 2 Ch. 648. 
1023. After death of mortgagor—No conversion 

——Surplus passes as realty.]|— WRIGHT v. ROSE, No. 

1020, ante. 

1024. ——- ——-.|— Real estate was con- 
veyed to a trustee, on trust to permit a mtgor. 
to receive the rents & profits, & upon payment of 
the principal & interest of the mtge. debt as 
therein mentioned, to reconvey the estate to the 
mtgor., his heirs & assigns, but if default should be 
made in such payment, then that the trustee 
should enter into possession of the premises, & at 
his discretion, sell the same, & pay over the residue 
or surplus, after payment of the debt, interest & 
costs, to the mtgor., his heirs, exors., administrators 
or assigns. There was default in payment, but 
no sale of the estate took place until after the 
death of the mtgor., who devised it to pltfs. for 
life, with remainder over in tail :—Held: there 
was no conversion, but the surplus proceeds passed 
by the devise as real estate. 

If a person charges his real property with the 
payment of his debts, unless there is a clear in- 
dication that it shall be converted out & out, it 
retains its character of realty, so far as the charge 
does not extend, until it is actually converted. 
If the trustee had taken the property with absolute 
directions to sell & convert it, the circumstances, 
that the directions had not been carried into 
effect at the death of testator, might have been 
immaterial, & it might have been treated as per- 
sonalty. But, in this case, there was no absolute 
or compulsory direction for the sale or conversion 
of the estate; it is merely an authority, in a 
certain event, to enter into possession of this 
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estate, & at the discretion of the trustee to sell it, 
for the purpose of recovering payment of the debt 
for the mtgee. The direction to re-convey the 
estate, in case of payment of the mtge.-money, is 
inconsistent with the notion that there was any 
intention that the property should be absolutely 
converted by the effect of the conveyance (WiG- 
RAM, V.-C.).—BOURNE v. BOURNE (1842), 2 Hare, 
35; 11 L. J. Ch. 416; 6 Jur. 775; 67 E. R. 15. 

aeons :—Relfd. Custance v. Bradshaw (1845), 4 Hare, 


1025. ——— ——.|—A. mortgaged real 
estate to B., & gave B. a power of sale, & the 
trusts of the surplus purchase-moneys were 
declared to be for A., his exors., administrators 
& assigns. <A. died. After A.’s death the estate 
was sold under the power of sale :—Held: A.’s 
real, & not his personal, representatives were 
entitled to the surplus purchase-money.—Ke 
CLARKE’s Trusts (1852), 22 L. J. Ch. 2303; 20 
L. T. O. S. 153. 

1026. ——— Trust of surplus for heirs, executors, 
administrators & assigns—Surplus as personalty.} 
—By a marriage settlement land belonging to the 
husband was conveyed ‘‘ for making a provision ”’ 
for the wife & the issue of the marriage, to such 
uses as the husband & wife should by deed jointly 
appoint, remainder to the use of the husband for 
life, remainder to the use of the wife for life, 
remainder to uses in favour of the children of the 
marriage, with ultimate remainder to the use of 
the heirs & assigns of the husband. A right of 
entry was given to the trustees in the event of the 
pia 4 of the parents during the minority of the 
children. There was no settlement of any money, 
& no power of sale. The husband & wife exercised 
their joint power of appointment, & rege : 
the property comprised in the settlement. There 
was a proviso for redemption which provided that, 
on payment of the mtge. debt, the mtgee. should 
reconvey the property to the uses of the settlement. 
The mtge. contained a power of sale which pro- 
vided that the mtgee. should pay over the surplus 
proceeds of the sale to the husband, “his heirs, 
exors., administrators, & assigns.’”’ The husband 
died, & the mtgee. exercised his power of sale, 
& after payment of the mtge. debt, interest, & 
expenses, had a surplus in his hands :—Held: 
there was no resulting trust of the surplus, & the 
husband’s legal personal representative was 
entitled to the fund, & not his heir-at-law.— 
JONES v. DAVIES (1878), 8 Ch. D. 205; 47 L. J. Ch. 
654; 388 L. T. 710; 26 W. R. 554. 


Annotation :— Refd. Re Grange, Chadwick v. Grange (1907), 
76 L. J. Ch. 220. 


See, further, MORTGAGE. 





SuB-SEcT. 9.—OTHER CASES. 


1027. Funds in hands of trustee for infant— 
Land devised to infant by trustee—Devise taken in 
satisfaction pro tanto of amount due—Considered 
as personalty.|—(1) If one covenants to stand 
seised to the use of his son in tail with remainder 
over, & suffers the land to descend, this is an 
equitable performance of the covenant. (2) Lands 
purchased by the guardian of an infant with his 

ersonal estate, , in case of his death during 
his minority, be considered still as personaity. 

On a bill brought on behalf of an infant against 
his trustee, under his father’s will, the sum of 
£8,000 & upwards was found to be in the hands of 
Price, the trustee. The trustee afterwards pur- 
chased an estate contiguous to the infant’s, & by 
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Sect. 2.—How conversion effected: Sub-sect. 9. 
Sect. 3: Sub-sect. 1.] 


will devised that estate to the infant in fee simple, 
& died. The infant afterwards died intestate. 
Upon the infant’s death, a question arose between 
the heir-at-law, & the next of kin, of the infant, 
whether the estate so devised was to be considered 
as real, or personal estate :—Held: the devise 
of the estate was a satisfaction pro tanto of what 
was due from devisor, & £3,330, the purchase 
money, was to be deducted out of it, with interest, 
& such £8,330, & the interest, were to be con- 
sidered as part of the personal estate of the infant. 
—GIBSON v. SCUDAMORE (1726), Cas. temp. King, 
63; 1 Dick. 45; Mos. 7; 2 Eq. Cas. Abr. 773; 
25 BE. R. 224, L. C. 


Annotation :-—Generally, Mentd, A.-G. v. Ailesbury (1887), 
12 App. Cas. 672. 


1028. Money paid to exonerate land from claim 
—Recipient directed to account in subsequent pro- 
ceedings—Money to retain character of land.]— 
A. wife having an equitable interest in customary 
estate of small value, her husband, on a family 
arrangement, received a comparatively large sum 
for the relinquishment of their rights. An 
intermediate suit having been instituted, the 
husband & wife in a joint answer disclaimed all 
interest ; & in that suit there were no further 
proceedings. The present bill being filed a long 
time afterwards, the husband & wife again put in 
a@ joint answer, claiming the estate in the wife’s 
right. The ct. could not make any personal decree 
on the wife; & could only direct the husband to 
account for the £200 he had received, with costs, 
in case he did not join, & procure his wife to join, 
in the proper assurances. This £200 having been 
pe by the wife’s father by way of exonerating 

is real estate from a supposed intail :—Held: 
it belonged to his grantee of that estate, & not to 
his personal representative-—SEDGWICK v. HAR- 

GRAVE (1750), 2 Ves. Sen. 57; 28 E. R. 38. 

1029. Proceeds of sale of timber—Improperly 
cut during infancy—Considered as realty.|—-Timber 
improperly cut down during infancy, & infant 
dying, shall go as real estate.—-TULLIT v. TULLIT 
(1759), Amb. 370; 1 Dick. 322; 27 EB. R. 246. 
Annotations :-—~Consd. Tooker v. Annesley (1832), 5 Sim. 

236. Refd. Powlett vc. Bolton (1797), 3 Ves. 374. 
-|—See AGRICULTURE, Vol. II., p. 84, 
Nos. 645 et seq. 

1080. Covenant to convey realty—Damages for 
breach—-Not considered as land in hands of party 
injured.|—-A certain estate is covenanted to be 
conveyed, & is not so, the breach of the covenant 
is in damages. Such damages are money, not 
land, in the hands of the are f injured.— WADE v. 
PaGET (1784), 1 Bro. C. C. 363; 1 Cox, Eq. Cas. 
74; 28 BE. R. 1180, L. C. 

An :—Mentd. Selby v. Alston (1797), 3 Ves. 339; 
Carver v. Richards aay 27 Beay. 488; Minchin v. 
Minchin (1871), 19 W. R. 993. 

1031. Money produced by sale of settled estates 
—Under contract of sale & exchange—Regarded as 
invested in land.]—-In 1775, W. G. devised certain 
estates to T. H. afterwards T. H. G. for life, with 
remainder, subject to an annuity in favour of his 
T. H. G.’s widow, if any, to the use of the first 
& other sons of T. H., afterwards T. H. G., 
successively in tail male. Under that d 
T. H. became tenant in tail in possession, & he 
having suffered a recovery, by e settle- 
ment, to which F. afterwards mentioned was a 
party, in 1801, settled the estates to the use of 

lf for life, with remainder, subject to a certain 





rentcharge for his widow for her life, & a term of | 
nortions for younger children, | 


EQUITY. 


to the use of the first & other sons successively, 
in tail male. That settlement contained a power 
for the trustees therein named, to sell & exchange 
the estates or any part thereof, & directed the 
money to arise from such sales to be laid out in 
lands, to be settled to the same uses. In pur- 
suance of such power, several sales & exchanges 
were effected by the trustees; & with some parts 
of the moneys arising from such gales, estates were 
purchased by them & other Sete of the moneys 
remained uninvested in lands, but placed out 
at mterest on securities. By will, in 1804 F. 
devised all his estates in trust for the second son 
of T. G. in tail, & by a shifting clause provided, that 
in case the estates devised by the will of W. 
should descend to or devolve upon the person then 
actually in possession, or entitled to the rents 
& profits of the estates devised by his will, that 
such estates should be held in trust for the next 
person entitled under the trusts in his will con- 
tained. F. died in 1813, at which time pltf. was 
the second son of T. G. In 1816, the eldest son 
of T. G. died, an infant, & unmarried. In May, 
1829, W., who was pltf., having attained his age 
of twenty-one years, entered into possession of the 
estates devised by the will of T. G. not sold 
under the power contained in the settlement of 
1801; & also of the estates purchased or received 
in exchange under that power; & in Aug. 1829, 
suffered a recovery of the estates devised by the 
will of F.:—Held: upon the supposition, that, 
according to the practice of the Ct. of Ch., moneys 
produced by the sale of settled estates under a 
ower of sale & exchange not yet actually invested 
n land, are yet to be considered as actually so 
invested, the lessor of the pltf. was entitled in 
ossession to the estates devised by the will of F’.— 
AZAKERLEY v. Forp (1832), 1 Ad. & El. 897 ; 
2 Nev. & M. K. B21; 2L. J. K. B. 111; 110 
a 1451; previous proceedings (1831), 4 Sim. 
39 e 
Annotations :—Mentd. Taylor v. Harewood oe 3 Hare, 

372; Harrison v. Round (1852), 2 De G. M. & G. 190; 

Micklethwait v. Micklethwait (1859), 4 C. B. N. S. 790; 

Col ood v. Stanhope (1869), L. R.4 H. L. 43; Meyrich 

v. Mathias (1873), 22 W. R. 341; Hilbers v. Parkinson 

(1881), 25 Ch. D. 200; Reid v. Hoare (1884), 26 Ch. D. 

63; He Wright’s Trustees & Marshall (1884), 28 Ch. D. 

93; Shuttleworth 9. Murray, 11901} 1 Ch. 819; Re Hinckes, 

Dashwood v. Hinckes (1921), 124 L. T. 681. 

1082. Acknowledgment of mortgage title—After 
possession by mortgagee for more than twenty 
years—Character of property restored to per- 
sonalty.|—In 1776 B., who was entitled to two- 
third parts of an estate, mortgaged the same 
to R., who was entitled to the other third part. 
In 1782 R. entered into possession & continued 
in possession until his death in 1805. By his will, 
R. devised the property to his son S. in tail, with 
remainders over. In 1812 the persons entitled 
under B.’s will commenced proceedings for the 
purpose of redeeming the two-third parts, & in 
1914 a compromise was e, &, by indentures of 
lease & release, the two-thirds were conveyed to S. 
in fee. S. died without issue :—Held: the right 
of the mtgors. to redeem was revived by the acknow- 
ledgment in 1814 of S., the tenant in tail; & b 
the conveyance to him he had acquired the 
absolute interest in the two-thirds, as against the 
remainder-men under R.’s will.—PENDLETON v. 
Roots (1859), 1 DeG. F. & J.81; 29 L. J. Ch. 265 ; 
1L. T. 284; 6 Jur. N. 8.182; 8 W.R. 101; 45 
E. R. 289, L. 0. & L. JJ. 

1083. Navigation shares having nature of realty 
—-Act extinguishing freehold rights on conveyance 
to company-—-Shares converted where no con- 
veyance made.|—CaDMAN v. CADMAN, No. 815, ante. 


Part IX, —CoNVERSION AND RECONVERSION. 


1034, Advowsons abolished by Irish Church Act, 
1869 (c. 42)—-Compensation passes as personalty. | 
—Testator made a devise of advowsons in Ireland. 
The above Act was then passed abolishing advow- 
sons & giving their owners a right to compensation. 
Testator after the passing of the Act e a codicil 
to his will & then died. Compensation for the 
advowsons was claimed on behalf of the devisee, 
& was ascertained & made payable to the exors. 
of testator :—Held: the compensation money was 
payable to the exors. of testator, & not to the 
devisee of the advowsons.—FREWEN v. FREWEN 
(1875), 10 Ch. App. 610; 33 L. T. 43; 23 W. R. 
864, L. JJ. 

1035. Land subject to power of appointment— 
For such estate or estates manner & form as donee 
should deem fit—-Appointment upon trust to sell 
—Conversion.]|—A power to appoint real estate 
to such child or children & for such estate or 
estates manner & form as the donee should appoint 
is well exercised by an appointment by the donee 
by will to trustees upon trust to convert & divide 
the proceeds amongst the appointees, & such 
appointment operates as a conversion of the real 
estate into personal estate, notwithstanding that 
the legal estate in the property appointed is out- 
standing in the trustees of the instrument creating 
the power.—Re REDGATE, MARSH v. REDGATE, 
[1903] 1 Ch. 856 ; 72 L. J. Ch. 204; 51 W. R. 216. 


Annotations :— Consd. Re Adams’ Trustees & Frost’s Con- 
tract, (1907) 1 Ch. 695; He Mackenzie, Bain v. Mackenzic, 
[1916] 1 Ch. 125. 


Sect. 3.—TIME OF CONVERSION. 
Sus-sect. 1.—IN GENCRAL. 

1086. Whether conversion in lifetime of testator 
necessary.|—-MATSON v. Swirt, No. 777, ante. 

1037. Under will—From death of testator.]— 
A will is ambulatory, till testator’s death, nor till 
then can money directed to be laid out in land be 
considered as land.—BEAUCLERK v. MEAD (1741), 
2 Atk. 167; 26 E. R. 505, L. C. 


Annotations :--Mentd. Carrington »v. Feone (1800), 5 Ves. 
404; Re Gibson (1861), 2 John. & H. 656, 








1038. ---—.|—- HUTCHEON v. MANNINGTON, 
No. 775, ante. 
1039. ———— Not dependent on time of sale.] 





—WALKER v. SHORE, No. 846, ante. 
1040. ———.|—-GRIFFITH  v. 

GRIFFITH v. LUNELL, No. 818, ante. 
, —-— Dependent on sale taking place.] 

—LUCAS v. BRANDRETH (No. 1), No. 852, ante. 


RICKETTS, 

















1042. ——.]—-GREENWAY v. GREENWAY, 
No. 854, ante. 
1043 Beneficiaries married women. |— 


—Lands to be sold under a trust for sale created 
by will, are not converted as from the death of 
testator where the cestuis que trust are married 
women. Their interest in such trust property 
continues until an actual sale & receipt of the 
proceeds by them.—FRraANKS v. BOLLANS (1868), 





3 Oh. App. 717; 37 L. J. Ch. 664; 18 L. T. 623 ; 

16 W. R. 1158, lL. JJ. 

Annotations :—Refd. Spencer v. Harrison (1879), 5 C. P. D. 
97. Mentd. Re Clinton’s T » Hollway’s Fund 
Clinton’s Trust, Weare’s Fund (1872), L. R. 13 Eq. 295. 
hid ——.]—A.-G. Vv. HUBBUCE, No. 778, 

ante. 


1045. -—— Death of tenant for life.]|—-Testator, 
who died in 1849, by his will, after settling his real 
estate upon trust for a tenant for life, with remainder 
to a second tenant for life, with der to the 
sons of the latter in tail male, bequeathed his 


en 
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PART IX. SECT. 3, SUB-SECT. 1. 
1052 i. Direction to sell——Postpone- 


express direction 
conversion & inv 


ment of sale. }—Where . there is an 
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personal estate to trustees to convert the same 
into money & to invest the proceeds in the pur- 
chase of land to be held upon the same trusts 
as his real estate, & the will contained a power to 
sell any part of the lands so purchased & out of 
the moncy arising therefrom to purchase other 
lands to be held upon the same trusts as his real 
estate. Probate duty was paid upon testator’s 
personalty, which was converted into money & 
invested in the purchase of estates, which were 
conveyed to the same uses as were declared as to 
the realty. 

After the death of the first tenant for life, the 
second tenant for life & the remainderman, by a 
deed of resettlement, resettled the property :— 
Held: with regard to that part of the real estate 
which had, under the power of sale in the will, 
been sold, & was at the time of the death in 
question personal estate, but subject to a trust 
for reinvestment in land, such personalty, being 
subject to a trust for reinvestment in land, was to 
be taken for the purposes of estate duty as con- 
verted & as being real estate at the date of such 
death, & was not within the exemption as personal 
estate.—A.-G. v. LONDESBORKOUGH (HARL) (1904), 
re reported in 73 L. J. K. B. 503, 510; 91 L. T. 


, 56. 

—— Discretion to postpone.]—See Nos. 865, 866, 
868, ante. 

1046. By deed—From execution of deed—Life- 
time of author of deed.|—-GRIFFITH v. RICKETTS, 
GRIFFITH v. LUNELL, No. 818, ante. 





1047. ———.|—-Where real estate is settled 
by deed i a trust to sell for certain specified 
purposes, one of those purposes fails, there, 


whether the trust for sale is to arise in the lifetime 
of the settlor, or not until after his decease, the 
property to that extent results to the settlor as 
personalty from the moment the deed is executed. 

Settlement of real estate by deed, not enrolled, 
to use of settlor for life, with remainder, subject 
to a power of revocation, which he never exercised, 
to use of trustees & their heirs, upon trust to sell 
& pay certain sums of money to persons named, 
or to such of them as might be living at settlor’s 
death, & to apply the residue to charitable pur- 
poses :—Held: notwithstanding the trust was 
not to arise until after the settlor’s death, the 
property was impressed with the character of 
personalty immediately upon the execution of the 
deed, & the proceeds, so far as they were directed 
to be applied to charitable purposes, resulted to 
the settlor as personalty.—CLARKE v. FRANKLIN 
(1858), 4 K. & J. 257; 27 L. J. Oh. 667; 31 L. T. 
O. S. 381; 6 W. R. 836; 70 BH. R. 107. 


Annotations :—Distd. Re Grimthorpe, Beckett v. 
thorpe, 11908) 2 Ch. 675. RBefd. Re Ffennell’s Settlmt. 
Re Ffennell’s Estate, Wright v. Holton, [1918] 1 Ch. 91. 


1048. |—Re FFENNELL’S. SETTLE- 
MENT, Re FFENNELL’S ESTATE, WRIGHT v. HOLTON, 
No. 874, ante. 

1049. ——— From date of deed.] —STEAap v. 
NEWDIGATE, No. 776, ante. 

1050. Under contract of sale—From time of sale.] 
—ATWELL v. ATWELL, No. 900, ante. 

1051. Acceptance of title.|—LYSAGHT v. 
Epwarps, No. 934, ante. 

Agreement giving option to purchase.|— 
Sce Sect. 2, sub-sect. 3, C., ante. 

Under Irish Land Act, 1903 (c. 87).)— 
See No. 942, ante. 

1052. Direction to sell—Postponement of sale.]-—. 
In the Goods of GUNN, No. 917, ante. 


coment ee ee ee 























think fit, & no such 


testator for the 
conversion has actually taken place 


arty, from time to time, as the 
| Sole Jes may 
ent of his pro- 
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Sect. 3.—Time of conversion: Sub-sects. 1 & 2.] 


1053. Date of voluntary settlement—Trust for 
sale.)|—A.-G. v. Dopp, No. 884, ante. 
Conversion under order of court.)—See Nos. 


SUB SECT. 2.—EFFECT OF PROVISION FOR 
POSTPONEMENT. 

1054. Discretion of trustees to postpone sale— 
Conversion from death of testator.]|—DouGHTy 
v. BULL, No. 865, ante. 

1055. -]— ROBINSON v. ROBINSON, 
eee ante. 








; |—Re Raw, Morris v. GRIF- 
FITHS, No. 868, ante. 

———.]—See, also, Nos. 867, 870-872, ante, No. 
1306, post. 

1057. Conversion not to take place before future 
event—Not before death of tenant for life— 
Effective from date of deed.]|—Steap v. NEwpI- 
GATE, No. 776, ante. 

1058. Children attaining age of 21.]— 
A testator, by his will, gave all his real & personal 
estate to trustees, upon trust, that, as soon as 
convenient after his decease, they should pay all 
his just debts & expenses. Secondly, it was his 
will, his said trusts should permit & suffer his 
wife to hold one of his houses, with the garden, 
for her use, to bring up their children HK. & M. ; 
& at their arriving to the age of 21 years, then it 
was his will, all his estates, real & personal, to be 
sold, & converted into money, & the proceeds to 
be equally divided between his wife & as many 
children as she might have at his decease. Thirdly, 
it was his will, that the public-house to be let as 
soon after his decease as possible, & all rents arising 
from his estates to be paid to his wife for the 
bringing up & support of his wife & children KE. 
died in testator’s lifetime, an infant & unmarried ; 
M. survived her father, but died an infant & 
unmarried in the hfetime of her mother :—Held : 
testator intended that, in the event which hap- 
eames of the wife & one of the daughters surviving 

» there should be an absolute conversion of his 
real estate; & M. took no interest capable of 
devolving, on her intestacy, upon her heir.— 
TILy v. SMITH (1844), 1 Coll. 434; 4 L. T. O. S. 
472; 9 Jur. 409; 63 E.R. 488. 

1059. ———- Future event a contingency—Money 
to be laid out in land if beneficiary attain twenty- 
one.|—A testatrix bequeathed £8,000 to be laid 
out in land, & settled on A. & the heirs of his body, 
& for want of such issue, £2,000 to B. & £6,000 
to a charity. By a codicil she said that B. should 
take nothing unless A. died under 21, & the charity 
should have but £5,000. B. died before A., & 
A. died under 21 without issue :—Held: the 
£2,000 went not as real estate, but as money, 
& devolved on the personal representative of B., 
the scheme being that the entire bequest was to 
continue as money till A. attained 21.—Lyncu 
v. MILNER (1752), cited in 1 Hov. Supp. at p. 273; 
34 BH. R. 786, L. C.3 revag. 8S. C. sub nom. A.-G. 
v. MILNER (1744), 3 Atk 112, 

1060. —_—- ——— Rents of realty ascertained in- 
sufficient to pay annuity.|—A testator devised & 


the rule is that, between legatees for 
life & in remain 


expiration of one year from the death.— 
i ioe TRUSTS (1885), 3 Man. L. R. 


1—A testator 











ted his trustees 
last of annuitants to realise 
& convert into cash his whole estate, 
& divide the residence among persons 
Wasted nights” St the expiry of 
" exp. 8) 
years from testator’s death two of the 


EQuiry. 


bequeathed the residue of his estate & effects, 
consisting of freehold & personal property, to 
trustees, upon trust to call in all accounts due to 
him, & in case there should not be sufficient to 
satisfy the annuity thereafter given to his wife, 
then upon trust to sell all his real & personal 
estate, & out of the income of the produce thereof, 
& the rents of his real estates until the same should 
be sold, to pay his wife an annuity of £300 per 
annum. ‘The rents of the estates were not sufficient 
to satisfy the annuity, but no part of the real 
property was sold till after the death of the widow, 
at which period a considerable sum was due for 
arrears of the annuity :—Held: the trust for sale 
arose immediately upon its being ascertained that 
the rents were not sufficient for the annuity ; 
consequently, there was a direction for the con- 
version of the real estate, & the residue must bear 

the character of personal property.—WARD v. 

ARCH (1846), 15 Sim. 389; 16 L. J. Ch. 66; 8 

L. T. O. S. 8337; 60 E. R. 6703; sub nom. WARD 

v. ARCH, Ex p. WHITING, 10 Jur. 977. 

1061. Postponement of sale—Date of conversion 
unaffected.|—-In the Goods of GuNN, No. 917, 
ante. 

— - Total failure of purpose.|—Sec No. 1405, 

ost, 

1062. Interest payable to tenant for life.]|— 
WENTWORTH v. WENTWORTH, No. 1141, post. 

1063. ———.]—Trustees, having a descretion, 
allowed a reversionary interest to remain unsold 
for nineteen years, when it fell into possession :— 
Held: the tenant for life, who had, in the mean- 
while, received nothing in respect of income on it, 
was entitled to be recouped out of the fund. 

The tenant for life has received nothing for 
interest down to the present time; but if the 
reversion had been sold he would then have 
received the interest on the amount of the pur- 
chase-money; & if the period when the reversion 
fell in could have been forescen, & the reversion 
could have been sold at a fair price, it ought, with 
the accumulated interest upon it, to have realised 
the full amount of the fund as it stands at present. 
The tenant for life is entitled to have paid to him, 
in respect of interest, out of the capital of the 
fund now realised, the amount which he would 
have so received (RomILtLy, M.R.).—WILKINSON 
v. DUNCAN (1857), 23 Beav. 469; 26 L. J. Ch. 
495; 29L. T. 0.8.35; 3 Jur. N.S. 530; 5W. RK. 
398; 53 E. R. 184. 

Annotations :-—Apld. Beavan v. Beavan (1869), 24 Ch. D. 
ooh re. ; Re Hollebone, Hollebone v. Hollebone, (1919) 
1064. ——.|—-BEAVAN v. BEAVAN (1869), 24 

Ch. D. 649, n.; 52 L. J. Ch. 961, n.; 49 L. T. 

263, n.3; 32 W. R. 363, n. 

Annotations :—Folld. Re Chostorfield’s Trusts (1883), 24 
Ch. D. 643. Apld. Re Hobson, Walker v. Appach (1885), 
65 L. J. - 422. . He. Hollebone, Hollebone »v. 
Hollebone, Perea h 2 Ch. 93. 5 oods, Gabellini 
v. Woods, [1904] 2 Ch. 4. Mentd. Re Evans’ Will Trusts, 
Pickering v. Evans, [1921] 2 Ch. 309. 

1065. .|—Where testator has bequeathed 
his residuary personal estate to trustees upon 
trust for conversion, with power to postpone such 
conversion at their discretion, & to hold the pro- 
ceeds upon trust for a person for life with re- 
mainders over, & such residue includes outstand- 
ersonal estate, the conversion of which the 

s, in the exercise of their discretion, post- 


annuitants still survived :—Held: the 
direction to realiso when the date of 
on arrived did not operate 
conversion of the heritage prior to that 
date.—LOGAN’S TRUSTEES v. LOGAN 
ed 23 R. (Ct. of Sess.) 848; 33 
.L. R. 638; 48. L. T. 57,.—800T, 
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pone for the benefit of the estate, & which eventu: 
all in some years after testator’s death, as, 
for instance, a mtge. debt with arrears of interest, 
or arrears of an annuity with interest, or moneys 
payable on a life policy, such outstanding personal 
estate should, on falling in, be apportioned as 
between capital & income by ascertaining the sum 
which, put out at interest at 4 per cent. per annum 
on the day of testator’s death, & accumulating at 
compound interest calculated at that rate with 
yearly rests & deducting income tax, would, with 
the accumulations of interest, have produced, at 
the day of receipt, the amount actually received 
& the sum so ascertained should be treated as 
capital, & the residue as income.—fe OHESTER: 
FIELD’s (EARL) TRusTS (1883), 24 Oh. D. 643; 52 
L. J. Ch. 958; 49 L. T. 261; 32 W. R. 361. 


Annotations :—Apld. Re Hobson, Walker v. Appach (1885), 
422; Re Flower, Matheson v. Goodwyn 


ede Os : 
(i860), 52 o T. 216; Re Morley, Morley v. Pe eon 
Ch. 738. Consd. Re Goodenough, Marland v. iams, 
[1895] 2 Ch. 537. Folld. Re Hollebone, Hollebone v. 
Hollebone, [1919] 2 Ch. 93. Refd. Re Nash, Sweet v. 
Nash (1894), 38 Sol. Jo. 478 ; Ite Hubbuck, Hart v. Stone 
ene: 73 L. T. 738; Re Soarle, Scarle v. Baker, [1900°* 
Ch. 829; He Whiteford, Inglis v. Whiteford, {1903 
1 Ch. 889; Re Woods, Gabellini v. Woods, [1904] 2 Ch. 4, 
Re rae Hollingsworth v. Davy, [1908] 1 Ch. 61 ; 
Bakor, Baker v. Public Trustee, [1924] 2 Ch. 271. 
Re Godden, Teague v. Fox, [1893] 1 Ch. 292 ; 
land’s Kstate, Hay v. Wolmer (1895), 13 R. 715. 
1066. -]—By deed poll H. settled a sum of 
Consols upon trust to pay the income to W. for 
life, & after her death to pay the capital to her 
children who should attain twenty-one, & in 
default of children who should live to attain a 
vested interest, in trust for H. H., by his will, 
gave all his property to trustees, upon trust to 
pay the income to W. for life, with remainders 
over. W. had children, but none of them lived 
to attain a vested interest in the fund included in 
the settlement. At the date of H.’s death the 
reversionary interest in the fund was of no value, 
but, subsequently, owing to the deaths of W.’s 
children, it became of the value of £37,767. Upon 
a sale of the reversionary interest :—Held: in 
apportioning the sum realised between the tenant 
for life & the remaindermen under the will, the 
rule in Beavan v. Beavan, No. 1064, ante, & Re 
Chesterfield’s (Earl) Trusts, No. 1065, ante, applied, 
& consequently that of the £37,767, the remainder- 
men were entitled to £4,724, being the sum which, 
if invested at testator’s death at 4 per cent., would 
now have produced the £37,767, & the tenant for 
life was entitled to the balance of £33,043.—He 
HOBSON, WALKER v. APPACH (1885), 55 L. J. Ch. 
422; 53 L. T. 627; 34 W. R. 70. 


Annotations :-—Refd. Re Goodenough, Marland v. Williams, 
18 5] 2 Ch. 537 ; Re Morley, Morley v. Haig, [1895] 2 Ch. 


1067. |—By a settlement made in 1815, 
A., on the marriage of his son, settled two several 
sums of £10,000 upon trusts for the son for life, & 
after the son’s decease for the son’s wife for life, 
& in default of issue of the iage as testator 
should by deed, will, or codicil referri to the 
settlement, appoint. By his will in 1832, not 
referring to the settlement, A. directed that his 
residuary personal estate, or the produce thereof, 
should be invested, & held upon trust for his son 
for life, &, in default of issue of the son, for A.’s 
daughters & their children, the daughters taki 
life interests. By a codicil in 1883 A. appointe 
that the two several sums of £10,000 mentioned in 
the settlement should form part of his residuary 
personal estate, & be paid to his exors. & trustees 
accordingly. <A. died in 1834; the son in 1850, 
without having had issue; & the son’s wife in 
1889. At her death a sum of £25,400, Consols | 
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represented the two sums of £10,000. The exors. 
of the will proposed to apportion the £25,400 
Consols between capital & income under the will 
& codicil, treating the capital as amounting to 
£3,130 168. only, being the sum which at the death 
of A. would, if accumulated at 4 per cent. less tax, 
with annual rents, have produced the value of the 
£25,400, Consols on the day of the death of the 
son’s widow :—Held : the principle of Re Chester- 
field’s (Earl) Trusts, No. 1065, unte, applied, & 
the proposed apportionment was correct.—Re 
FLOWER, MATHESON v. Goopwyn (1890), 62 L. T. 
216; revsd. on other grounds, 63 L. T. 201, CO. A. 

1068. -]—Part of testator’s estate consisted 
of policies on the life of another, subject to a mtge. 
to the life assurance office. By his will he be- 
queathed his personal estate to one for life with 
remainders over. After the death of testator his 
exor. paid the premiums on the policies & the 
interest on the mtge. out of the income of the 
personal estate until the death of assured, when 
the office paid to the exor. the surplus of the 
policy moneys remaining after deducting the mtge. 
debt :—Held: as between the tenant for life & 
the remaindermen, the amount of income expended 
in keeping down the premiums & interest ought 
to be recouped to the tenant for life, with interest 
at 4 per cent., out of the property preserved by 
the expenditure, that is, the surplus policy money ; 
& the balance of such surplus moneys must be 
apportioned between capital & income according 
to the principle & form of order in Re Chesterfield’s 
(Earl) Trusts, No. 1065, ante-—Re Morey, 
MORLEY v. Hala, [1895] 2 Ch. 738; 64 L. J. Ch. 
727; 73 1. T. 151; 44 W. R. 140; 117. L. R. 
507; 13 R. 680. 


Annotation :—Mentd. Re Goodenough, M 2 
(1895), 63 L. J. Oh. 71. ough, Marland v. Williams 


1069. -}]—In July, 1917, testator, who was 
a partner in a firm of stock brokers, joined in a 

e of the business & goodwill of the firm, the 
purchase price being payable in ten half-yearly 
instalments, each of which was to be a sum equal 
to a certain percentage of the net commissions 
earned by the purchasers of the business. Testa- 
tor died on Sept. 12, 1917, having by his will 
bequeathed his residuary estate to trustees upon 
trust for conversion, with power to postpone, & 
to pay the income to his wife for life, & after her 
death to divide the estate among his six children. 
The trustees had received certain sums repre- 
senting the proportion of the instalments to which 
testator’s estate was entitled. On a summons by 
them to ascertain how these & the future instal- 
ments ought to be treated as between the tenant 
for life & those interested in remainder in the 
corpus -of the residuary estate :—Held: each 
instalment of the purchase price of the business 
already received & thereafter to be received, 
ought, as from testator’s death, to be apportioned 
as between capital & income in the manner stated 
in Beavan v. Beavan, No. 1064, ante, & the tenant 
for life was entitled to be paid the proportion 
attributed to income & to receive thereafter the 
interest earned by the investment of the propor- 
tion representing capital. He HOLLEBONE, HOLLE- 
BONE v. HOLLEBONE, [1919] 2 Ch. 93; 88 L. J. Oh. 
886; 121 L. T. 116; 63 Sol. Jo. 553. 

Annotation :—Mentd. Re Evans’ Will Trusts, Pickering », 

Evans, [1921] 2 Ch. 309. 

1070. -}—Interest at 3, & not at 4, per cent. 
must at the present day be computed, when 
wasting securities, forming part of the residuary 
estate of a testator given upon trust for con- 
version, are retained under a power to postpone 
conversion, whereby the tenant for life is entitled 
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Sect. 8.—Time of conversion: Sub-sect.2. Sect. 4: 
Sub-sects. 1,2 & 8, A. (a).] 


during the period of postponement to interest on 
the value of the securities. 

Where, in such a case the interest at 8 per cent. 
is paid out of the actual income of the wasting 
securities to the tenant for life & the balance is 
invested as capital of the estate, the tenant for 
life is entitled to the income of the invested fund. 
—Re Woops, GABELLINI v. Woops, [1904] 2 Ch. 
43 ISL. J. Salen 3; 48 Sol. Jo. 207. 

annotations :-— ’ ° r) 

1 Oh. 283. Consd. Re thet aie Beech, 1620) 

1 Ch. 40. In my opinion, in view of the present financi 

position, it is time to revert to the old rule, & to hold that 
as between tenant for life & remainderman the tenant for 
life is entitled to 4 per cent. interest (Evz, J = Mentd. 
Liverpool Gorpn. v. Walker (1907), 77 Le 3. K. B. 46. 


1071. -|—Testator devised & bequeathed 
all his real & personal estate not by his will other- 
wise disposed of to trustees upon trust to sell & 
convert the same, with power to postpone con- 
version as long as the trustees thought proper & 
to retain any investments subsisting at his death, 
whether of the kind thereinafter authorised or 
not, & out of the proceeds to pay debts & legacies, 
& at the discretion of the trustees to invest the 
residue & to stand possessed of the residuary 
trust moneys & the investments for the time 
being representing the same, thereinafter called 
the residuary trust tund, in trust to pay the income 
thereof to his wife during her life. 

At the time of his death the testator was pos- 
sessed of preference & ordinary shares in a coal- 
mining co. The ordinary shares, although not 
of a wasting character, were not authorised by 
the investment clause of the will. The trustees 
therefore sold some of them, & proposed to sell 
more on a favourable opportunity. They declined 
to pay to the widow in the meantime the full 
dividends on the ordinary shares thus retained :— 
Held: in the absence of any express or implied 
gift of the income pending conversion, the widow 
was entitled only to interest at 3 per cent. on the 
value of the ordinary shares at testator’s death, 
& the rest of those dividends must be invested. 
This rule was well settled, & applied to unautho- 
rised securities whether they were of a wasting 
character or not.—RHe CHAYTOR, OHAYTOR v. 
Horn, [1905] 1 Ch. 233; 74 L. J. Ch. 106; 92 
L. T. 290; 53 W. R. 261. 

Annotations :-—Distd. Re Wilson, Moore v. Wilson, [1907] 

1 Ch. 394; Re Inman, panies v. Inman, ae nee 187. 


Consd. Re Beech, Saint v. Beech, [1920] 1 Ch. 
Re Hall, Hall v. Hall, (1916) 2 Ch. 488. 


1072. -]—As between tenant for life & 
remaindermen interested under a will directing 
the conversion of residuary estate, with a power 
of postponement, the tenant for life will be 
entitled to interest at 4 per cent. upon the capital 
value, ascertained at testator’s death, of un- 
authorised income-producing investments.—FRe 
BrErcH, SAINT v. BEECH, [1920] 1 Ch. 40; 89 
L. J. Ch. 9; 122 L. T. 1173 683 Sol. Jo. 801. 
Annotation :—Mentd. Re Bakor, Baker v. Public Trustce, 

(19234) 2 Cb. 271. 

10738. -}—In applying the rule in Re Chester- 
field’s (Earl) Trusts, No. 1065, ante, as to the 
apportionment between capital & income of the 
amount of an unconverted reversionary interest 
which has fallen in, interest at 4 per cent. ought 











Equrry. 


Re BaKkgER, BAKER v. PuBiic Trusrne, [1924] 2 
Oh. 271; 98 L. J. 


Ch. 599; 181 L. T. 768; 68 
Sol. Jo. 646. 


1074. Dividend payable in specie.|—Testator 
by clause 6 of his will gave all his real & personal 
estate to trustees upon trust for sale & conversion 
& to hold the net proceeds as to one moiety upon 
trust to invest & pay the income to his wife during 
widowhood, with a gift over, & as to the other 
moiety i ee trust to invest & pay the income to 
his two daughters for life as tenants in common, 
with gifts over; clause 9 empowered the trustees 
to postpone the sale & conversion of all or any 
part of the estate for so long as they thought fit ; 
& clause 11 empowered the trustees to permit his 
personal estate invested at his decease upon “‘ any 
stocks, funds or securities whatsoever yielding 
income to continue in the same state of invest- 
ment ’’ so long as they should think fit. 

Testator at his death held shares in Canadian 
land cos. which were valuable & paid good uivi- 
dends, but were of a wasting character & did not 
come within the investment clause in the will :— 
Held: the tenants for life were entitled to receive 
in specie all the dividends from the shares.—Re 
INMAN, INMAN v. INMAN, [1915] 1 Oh. 187; 84 
L. J. Ch. 8309; 112 L. T. 240; 59 Sol. Jo. 161. 


Secr. 4.—EFFECT OF CONVERSION. 

SUB-SECT. 1.—CONVERSION FOR ALL PURPOSES. 

1075. Actual conversion & conversion out & 
a aa i a v. Swirt, No. 777, 
ante. 

1076. Conversion is for all purposes,|—A.-G. v. 
BRUNNING, No. 932, ante. 

1077. ——.]—A.-G. v. Dopp, No. 884, ante. 

Conversion for payment of debts & legacies— 
Not conversion out é& out.j/—See Sect. 6, post. 

For purposes of death duties.|—See EstaTrx & 
OTHER DEATH DUTIES. 


SUB-SECT. 2.—RIGHTS OF CROWN. 
1078. General rule—Rights of Crown unaffected.] 
~The equitable doctrine of notional conversion 
of land into money or money into land has no 
application to the rights of the Crown in cases 
of forfeiture, escheat, or bona vacantia. It neither 
increases nor diminishes those rights. Therefore : 
—Held: the vested interest of a person convicted 
of felony before Forfeiture Act, 1870 (c. 23), in 
personal estate directed to be applied in the pur- 
chase of land, was forfeited to the Orown.— 
TALBOT v. JEVERS, [1917] 2 Ch. 363; 86 L. J. Oh. 
731; 117 L. T. 4380, ©. A. 

1079. Bona vacantia—Crown cannot compel 
conversion.}|—Testatrix gave several small legacies 
& then devised all the residue of her real & persona 
estate to trustees, their heirs, etc., upon trust 
that they should, immediately after her decease, 
absolutely dispose of such part & parts of her 
hereditaments as should not consist of mone 
or of stock; & then to invest the proceeds, 
thereout, or out of the rents & profits of the real 
estate until sold, to pay certain annuities, &, 
subject thereto, to pay, apply, transfer, & dispose 


now to be adopted as the basis of calculation.— ; of the stocks, funds, securities, & the rents, issues, 


PART IX. SECT. 4, SUB-SEOCT. 1. 
1076 i. Converston is for all purposes.) 
—Money vested in a f stee to ° 


ag and, is Hable to any changes 


h would affect the land if it were 


LEONE & settled.— 


k. Conversion by 
dty in heir to take 
comperted form.}—In a conversion 

is rightfully made, whether by the 


ct. or a trustee, all the consequences of 
@ conversion must follow, & there is 
no equity in favour of the heir or any 
one else to take the property ony 
other form than that in which it 
found.—CUDMORE v. CUDMORSE (19132), 
13 EK, L. R. 17.~——~CAN. 


Re LIsMORE 


court — Whether 
in any form other 


Part 1X.—CoNVERSION AND RECONVERSION. 


interest, dividends, & annual profits arising there 
from, “ to such person or persons, for such pure 
poses, & in such manner as, by any codicil or 
codicils to this my will, I shall at any time here- 
after direct.” Testatrix died without having 
made any codicil, & left neither heir-at-law nor 
next of kin. The trustees of their own authority 
sold the real estate. There was now a surplus 
over & above what was required for the trusts 
of the will :—Held: as to such part of testatrix’s 
estate as was personalty at the time of her death, 
not required for the purposes of the will, the 
Crown was entitled as bona vacantia; the Crown 
had no equity to call for a conversion of the real 
estate ; therefore, the trustees were entitled ; 
& the circumstance of the trustees having of their 
own authority converted it made no difference.— 
TAYLOR v. HAYGARTH (1844), 14 Sim. 8; 2 
L. T. O. 8. 487; 8 Jur. 185; 60 E.R. 259. 
Annotations :—Distd. Re Bond, Panes v. A.-G., [1901] 1 Ch. 

15. Consd. Talbot v. Jevers, [1917] 2_Ch. 363. Refd. 

Barrow v. Wadkin (1857), 24 Beav. 1. ntd. Downe v. 

Morris (1844), 3 Hare, 394; Beale »v. Symonds 1888), 16 

Beav. 406; Powell v. Merrett (1853), 1 Sm. & G. 3813 

fe Bacon’s Will, ane v. Coe (1886), 31 Ch. D. 4605 

Cunnack v. Edwards (1895), 13 R. 334. 

1080. Rights of Crown unaffected.|—Tat- 
BoT v. JEVERS, No. 1078, ante. 

1081. Forfeiture——Purchase-money of land— 
Crown not entitled.|—Re Harrop’s Estate, No. 
981, ante. 

1082. —— Rights of Crown unaffected.|—Tat- 
BOT v. JEVERS, No. 1078, anie. 

1083. Escheat—Rights of Crown unaffected.]— 
TALBOT v. JEVERS, No. 1078, anie. 





SuBs-secr. 8.—MONEY TO BE LAID OUT IN LAND. 
A. Passing on Death of cestui que trust. 
(a) Under Will. 

1084. Passes under devise of real estate.|— 
LINGEN v. SOwWRAY (1715), 1 P. Wms. 172; Prec. 
Ch. 400; 10 Mod. Rep. 38; Gilb. Ch. 91; 1 Eq. 
Cas. Abr. 175; 24 HE. R. 343; sub nom. SHORER 
v. SHORER, 2 Eq. Cas. Abr. 327, L. C. 

Annotations :—Refd. Guidot v. Guidot (1745), 3 Atk. 254. 


Mentd. Scudamore v. Scudamore (1720), Prec. Ch. 548; 
Lechmere v. Lechmere (1735), Cas. temp. Talb. 80; 


Crabtree v. Bramble (1747) 8 Atk. 880 5 Pulteney 0. 
ar on , ro. e ° Ps yunne tv. engall 
(1848), 2 H. L. Cas. 131. : 


1085. -]—D. devised £8,000 to be laid out 
in a purchase, & settled on A. for life ; remainder 
to B. & his heirs; but if B. should die in the life- 
time of A. then to O. & his heirs. B. & O. both died 
in the lifetime of A., the money not being laid out 
upon the death of A.:—Held: money must be 
considered as lands, & go to the heirs of C., & not 
to his exor.—SCUDAMORE wv. SCUDAMORE (1720), 
Prec. Ch. 543; 2 Eq. Cas. Abr. 375; 24 EB. R. 244. 


Annotations :—Refd, Fletcher ». Ashburner (1 ey 1 Bro. 
©. ©. 497. Mentd. Trelawney v. Booth (1738), West 
temp ‘on Cageen Pulteney v. Darlington (1782), 1 

ro. e e e 


1086. Passes under general devise of real estate. 
—A. articled to purchase lands in trust for B. 
before any conveyance made, B., by will directed 
all his freehold estate to be settled on O. & his 
first son, etc.:—Held: the lands articled for 
would pass by the will_—GREENBILI, v. GREEN- 
HILL (1411), 2 Vern. 679; Prec. Ch. 320; Gilb. 
Ch. 77; 23 H.R. 1041. 


annotations :—Mentd. L ord v. Pitt (17381). 2 P. Wms. 
AO. Gasborne v. senke (1737), 1 Atk. 608; Potter 

ve. Potter (1750), 1 Ves. Sen. 437; Roe d. Conolly v. 
Vernon & qe (1804), 1 Smith, K. B. 818; Wainewright 
vw. Elwell (1816), 1 d. 627; Marston v. Roe d. Fox, 
Roe d. Fox v. Marston (1889), 8 L. J. Ex. 303; Matthew 
vw. Osborne (1853), 13 O. B. 919; Torre v. Browne (1855), 
5 BH. L. Cas. 556. 





P. Wms. 172; 
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-|—LINGEN v. Sowray (1715), 

Prec. Ch. 4003; Gilb. Ch. Ol; 

10 Mod. Rep. 38; 1 Eq. Cas. Abr. 175; 24 B. R. 

aor Pe nom. SHORER v. SHORER, 2 Eq. Cas. Abr. 

9 a e 

Annotations :-—Refd. Guidot v. 5), ; ‘ 
etd Beudienes v. Soudemons crass oe ron bass 
Lechmere v. Lechmere (1735), . temp. Talb. 80; 
Crabtree v. Bramble (1747), 3 oon 680; Pulteney v. 


Darlington (1782), 1 Bro. C. C. 223; T : 
(1848), 2 HL On. 131. nooo cree 
1088. -]— By marriage articles it was 





agreed, that £600 should be laid out in land, & 
that the land should be settled to the use of the 
husband for life, remainder to the wife for life, 
remainder to the heirs of the body of the wife by 
the husband, remainder to the right heirs of the 
husband. The £600 was received by the husband, 
& never invested in land. - The husband having 
survived his wife, & left a daughter, who died with- 
out issue :—Held: the £600 must be considered 
as real estate.—A.-G. v. Moor (1737), West temp. 
Hard. 102; 25 EH. R. 842. 

1089. ———.]|—-GREEN v. Smrru, No. 795, ante. 

1090. ———.|—-GurboT v. Gurpot, No. 773, ante. 

1091. General words.|—-Pcrsonal estate to 
be laid out in land, but lent on mtge. instead, was 
considered as land, having been always out in 
trustees, & the uses never united with the posses- 
sion, & passed by such general words in a will, 
as would pass land, as “‘ all my estates, etc., what- 
soever & wheresoever.’’—RASHLEIGH v. MASTER 
(1790), 1 Ves. 201; 3 Bro. OC. O. 99; 380 BE. R. 301. 

1092. ‘* Money & land ’’—-Testator entitled 
to property in either form—‘‘ Money ’’ answered 
by fund of stock.|—Money, under a direction to 
be laid out in land, was considered as real estate 
under a general disposition by the will of a person, 
entitled to it absolutely in either shape, of ‘‘ the 
money & land,’ in the absence of intention, the 
word ‘“‘ money ”’ being answered by another fund 
of stock.—BIDDULPH v. BIDDULPH (1806), 12 
Ves. 161; 33 ET. R. 62. 

1093. ——— ‘*‘ Messuages, lands, tenements & 
hereditaments.’’]—Devise by very general words, 
‘* all messuages, land, etc. & all other his real & 
personal estate,’’ included money, in trust to be 
invested in land, & settled, though particularly 
charged on the estate devised. 

It is land: it will pass by the words ‘ mes- 
suages, lands, tenements & hereditaments ’’; the 
heir-at-law would be entitled to the whole; or to 
a proportion, if cross-remainders were not implied ; 
&, though it is very improbable, that testator 
contemplated, that it would pass by his will, yet 
itis very difficult to take it out of that constructive 
intention, which has in many cases been collected 
from such words (LORD ELDON, C.).—GREEN v. 
STEPHENS (1810), 17 Ves. 64; 34 E. R. 25, L. C. 
Annotations :—M e v. Conmee (1862), 39 H. L. 








entd. Taaff 
Cas. 64; Re Clark’s Trusts (1863), 2 New 


1094, ———.]—-Burpvs v. Drxon, No. 895, ante. 
1095. ——— Real estate distinguished from per- 
sonal estate.|—Where there are persons entitled 
to an intermediate interest, who, after the death 
of testator, have still a right to call for the invest- 
ment of the money in land, there it is the real 
estate of testator, & a gift of “ my real estate . 
would pass it, but a gift of ‘‘ my personal estate 
would not (Jessen, M.R.).—OHANDLER v. Pocock 
(1881), 16 Oh. D. 648; 50 L. J. Oh. 380; 44 
L. T. 116; 29 W. R. 877, C. A. 
aay Ch, D a] : Greaves’ Settimt. A ara eee . 
mi * Harman dv. Tardy, {1894] 8 Oh. 607. 
* Raseet DBE Levan (1804), 71 LT. 718; Re Lrne's 
; bbs, Lyne ». Gibb i919} | he 
ots ; Re Wernher, Wernher 0. Belt, visi Gb. 3, 
BB 
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1096. ——— Residuary devise.]—- Money arising 
from the sale, under a power, of lands in Stafford- 
shire forming part of the C. settled estates, was held 
upon trust to invest it in lands in England or Wales, 
to be settled upon the limitations of the C. settle- 
ment. Under that settlement C. was tenant for 
life, with remainder to his first & other sons 
successively in tail male, with remainder to himself 

fee. He died without issue, leaving a will by 
which he gave all his lands in Staffordshire to 
trustees upon trusts for the benefit of one family, 
& gave all his real & personal estate not otherwise 
disposed of to trustees for another family :—Held : 
the moneys, being impressed with a trust to invest 
in land, were to be treated as land & would pass 
under a devise of land. But as under the trust 
the money might have been invested anywhere 
in England, it would not pass under a devise of 
lands in Staffordshire. Therefore it passed under 
the residuary devise of real estate.—Re CLEVE- 
LAND’S (DUKE) SETTLED ESTATES, [1893]3 Ch. 244; 
62 I.. J. Ch. 955; 69 L. T. 785; 9 T. L. R. 573 ; 
37 Sol. Jo. 630, C. A. 


Annotations :—Folld. Re Upton-Cottrell-Dormer, Upton v. 
Upton (1915), 84 L. J. Ch. 861. Refd. Basset. v. St. Levan 
(1884 » 71L. T. 718; Re Dickson’s 8S. FE. (1920), 90 
.J.Ch. 242. Mentd. Re Harman, Lloyd v. Tardy (1894), 
ai 549; Re Gosselin, Gosselin v. Gusselin, [1906] 1 Ch. 


1097. Does not pass under disposition of per- 
sonalty—Heir-at-law pre having con- 
tracted with the guardian of an infant for the 
purchase of some timber & bark upon the infant’s 
estate, a reference was made to the master, in 
a cause for the administration of that estate, to 
see whether it would be for the benefit of the infant 
to carry the contract into effect; the master 
having reported that it would, the contract was 
performed, & by a decree in the ct., the money 
arising from the sale of the timber & bark was 
ordered to be laid out in the purchase of land, in 
trust for the infant, but in the meantime to be 
invested in South Sea Stock, in the name of the 
guardian. The money having been laid out in 
South Sea Stock, & the infant having attained the 
age of seventeen, died, & by his will disposed of his 

ersonal estate, but made no mention of the 

uth Sea Annuities :—Held: the hcir-at-law of 
the infant was entitled to the South Sea Annuities, 
& any interest or dividends that had accrued 
thereon.—MAsoN v. GOODRICH (1738), West temp. 
Hard. 449; 25 E. R. 1026. 

1098. ——— | ag holding moneys in 
trust for a married woman invested the amount 
in the purchase of land; & by the purchase deed, 
1o which the vendor & they were the only parties, 
they declared themselves possessed of the estate, 
in trust to pay the income to the married woman 
for her separate use, for life, & after her decease, 
in trust for the benefit of all the children of the 
husband & wife equally between them; &, in 
default of children without issue, then in trust 
for the husband in fee, & power was reserved to the 
trustees, at the request of the husband & wife, 
to sell the property ; & thereupon, with all con- 
venient speed, to lay out the produce in the pur- 
chase of other freehold estates, & so on toties 
quoties. At the end of fifteen years the estate was 
sold, & the purchase-money was invested as money, 
& the income was paid to the married woman for 
44 years until her death. Several years after the 
sale of the estate the trustees, by a deed, which 
the husband & wife executed, declared that they 
held the fund upon the trusts of the first pur- 





EQUITY. 


chase-deed. The husband died intestate, & the 
wife survived him for ten years. By her will she 
gave ‘‘all’’ her ‘‘ personal estate & effects what- 
soever & wheresoever & of every kind soever, 
either in possession, remainder, reversion or 
expectancy,’ unto two of her children :—Held: 
there was no evidence that the widow intended to 
change the character of the fund from being real 
estate; there being children entitled for their 
lives to the fund, it was not competent for her alone 
to change its character; but, as the property 
vested in her subject to her children’s life interest, 
it was competent to her to have given such 
reversionary interest by will, but the words she 
had used were not sufficient to include it.— 
GILLIES v. LONGLANDS (1851), 4 De G. & Sm. 372 ; 
20 L. J. Ch. 4413 17L. T. O. S. 250; 15 Jur. 570; 
64 BE. R. 875. 

Si aan :—Consd. Chandler v. Pocock (1881), 16 Ch. D. 


1099. 
1095, ante. 

1100. Whether passing under specific devise— 
Devise of testator’s share in estate—When descrip- 
tion answered by realty remaining unsold.|— 
Upon a marriage, an undivided eighth share in 
remainder in fee, belonging to the wife expectant 
on a life estate in the entirety, was settled in trust 
for the wife for life, with remainder to the husband 
for life, with remainder to the children in tail, 
& remainder to the heirs of the wife, & a power of 
sale & exchange was given to the trustees, who were 
to invest the proceeds in the purchase of realty in 
possession, & hold it on the trusts declared re- 
specting the reversionary interest thus settled. 
The entirety of a portion of the estate was sold, 
in concurrence with the trustees of the settlement, 
by the other parties interested in the estate. By 
the purchase deed an eighth part of the purchase- 
money was apportioned according to the values of 
the life interest & the reversion in that share, & 
the value of the reversionary interest was expressed 
to have been paid to the trustees of the settlement. 
In point of fact, however, the whole eighth part 
was invested in consols, the dividends of which 
were paid to the tenant for life of the entirety. 
This state of things continued after the death of 
the wife, who died without leaving issue, during the 
lives of her husband & heir-at-law successively, but 
there was no evidence of their intention as to the 
destination of the fund beyond what was to be 
inferred from the above course of dealing with 
it :-—Held: (1) an election could not be inferred to 
take the property in its actual state, & on the death 
of the heir-at-law his share of the fund was to be 
treated as part of his real estate; (2) it did not 
by his will under a devise of all such shares as 

e might at his death possess in the estate, there 
being a part of it remaining unsold to answer the 
ena ay ee PEDDER’S SETTLEMENT (1854), 
5 De G. M. & G. 890 ; 3 Eq. Rep. 157 ; 24 L. J. Ch. 
313; 3 W. R. 136; 438 E.R. 1116, L. JJ. 

1101. ——— ‘‘Land in Staffordshire ’’—When 
fund might be invested elsewhere.|—Re C.LEvn- 
LAND’S (DUKE) SETTLED Estates, No. 1096, ante. 

1102. Discretion to ‘‘ resettle ’’ hereditaments— 
Includes funds subject to trust for reinvestment in 
land.|——A testator gave all the residue of his real 
& personal estate to A., on condition that A. 
would disentail & resettle certain property the 
subject of a settlement & will, & of which A. was 
tenant in tail male in remainder. The property 
included large sums of money liable, under the 
limitations of the settlement to be invested in 
land :—Held: in order to comply with the con- 





——.!|—-CHANDLER v. Pocock, No. 


Part [X.—CoNnVERSION AND RECONVERSION. 


dition in testator’s will, these moneys must be 
included in the resettlement. 

The doctrine of equitable conversion is a doctrine 
that is to be invoked only for the benefit of persons 
claiming under, & not outside, the settlement 
(STIRLING, J.).—BASSET v. St. LEVAN (1894), 
71L. T. 718; 43 W. R. 165; 39 Sol. Jo. 80; 18 


R. 235 

Annotation :-—Consd. Re Gosselin, Gosselin v. Gosselin, 
{1906} 1 Oh. 120. 
1103. J|—G. by his will devised real 








estate to his son for life, with remainders over in 
strict settlement, & declared that the estate for life 
limited to his son was limited upon condition that 
he should enlarge the estate in tail male, or in 
tail, to which he was entitled under his grand- 
father’s will, in all the hereditaments devised by 
that will, or subject to the limitations thereof, & 
resettle the same to the uses limited by testator’s 
will. By the grandfather’s will large estates were 
devised to testator for life, with regard to his son 
in tail male, parts of which had been sold, & the 
urchase-moneys were, at testator’s death, in the 
ands of trustees subject to a trust for reinvestment 
in land :—Held: these moneys were included in 
the word ‘‘ hereditaments ’’ & must be resettled.— 
fe GOSSELIN, GOSSELIN v. GOSSELIN, [1906] 1 Ch. 
120; 75 L. J. Ch. 88; 54 W. R. 1938. 
Devolution of property on failure of purpose of 
conversion.|—See Sect. 5, post. 


(6) On Intestacy. 


1104. General rule—Heir at law entitled.]|— 
Where money is covenanted to be laid out in 
a purchase of land, & to be settled on A. in fee, 
the heir & not the exor. of A. shall have it. But 
if A. himself has reccived any of this money, this 
is a good payment, & shall not be repaid by A.’s 
exor. to his heir. Also if A. in this case dies, 
A.’s heir shall recover the remainder of the money 
not received by A. So if A.’s heir is an infant, & 
the remainder of the money is decreed to be brought 
into ct., it shall be looked on as land.— CHAPLIN v. 
HORNER (1718), 1 P. Wms. 483; 24 EB. R. 483. 
Annotations :—Refd. Lechmere v. Lechmere (1735), Cas. 

temp. Talb. 80; Trafford v. Boehm eas ie 440; 


Pulteney v. Darlington (1782), 1 Bro. C. Mentd. 
Burgess v. Wheate (1759), 1 Wm. BI. 123. 


1105. Administrator entitled.;—-Woop v. CALEY 
(1661), 1 Rep. Ch. 204; 21 E. RB. 550. 
1106. .|—ABBOTT v. LEE & CUTHBERT 
(1692), 2 Vern. 284; 23 E. R. 783. 
At roraton :—Mentd. Cogan v. Stephens (1835), 5 L. J. Ch. 


1107. Marriage settlement—Heir-at-law entitled.] 
—The wife’s portion & the like sum of the husband’s 
money was agreed to be laid out in lands, to be 
settled on them & the heirs of their bodies, without 
mentioning how the remainder over should be 
limited. They both died without issue & before 
any purchase made :—Held: the money should 
be paid to the heir of the husband & not to the 
administrator of the wife, who survived her 
husband.— KNIGHTS v. ATKYNS (1687), 2 Vern. 
20; 2 Rep. Ch. 400; 23 E. R. 624. 


Annotation :—Disti. Pulteney v. Darlington (1782), 1 Bro. 





———.]—By marriage articles money 
was to be laid out in land, & settled on husband 
& wife, & their issue, remainder to the heirs of the 
wife. Husband & wife died :—Held: the heir, 
& not the exor. or administrator of the wife, 
should have the money.—LANCY v, FAIRECHILD 
(1689), 2 Vern. 101; 23 E. R. 675. 

Annotation :—Mentd. Pulteney v. Darlington (1782), 1 
Bro. ©. C. 223. 
1109. ; -|—A. settled land, on his 
marriage, on himself & wife, & issue of the marriage, 
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remainder over, & assigned bankers’ assignments, 
which are but personal estate, to trustees, & 
declared the profits thereof to go to the same 
person, as by the settlement would be intitled to 
the land; & if the annuity should be redeemed 
by Parliament, the money to be invested in land, 
& to be settled to the same uses. A. died :— 
Held: these annuities & bankers’ assignments, 
after the wife’s death, must go to the heir, & not 
to the exor.—DISHER v. DISHER (1712), 1 P. Wms. 
204; 24K. R. 356. 

aac :—Refd. Pulteney v. Darlington (1782), 1 Bro. 


1110. ./—An estate was devised to 
the eldest son of testator, in fee, charged with four 
portions of £5,000 each for younger children. The 
eldest son, on his marriage, settled the estate to 
the use of his intended wife after his decease, for 
her life, if she should survive him, with remainder 
to himself in fee, & covenanted within six 
months to pay off the four sums of £5,000 & release 
the estate therefrom. He paid off one sum of 
£5,000, & died intestate :—Held: the husband 
was not a purchaser under the settlement, & the 
covenant in the settlement could not be taken to 
have been for indemnity only; but so far as the 
wife & younger children were concerned, the 
husband had adopted the portions as his own debt, 
& he had also made them his debt as between his 
real & personal representatives. __ 

When a man covenants upon his marriage to 
lay out money in the purchase of land, & to settle 
the land when purchased in favour of his wife 
& children, with remainder to himself in fee, the 
money is converted into land, not only in favour 
of the wife & children, but in favour of the heir 
also; & the heir may enforce the covenant where 
any of the uses of the settlement subsist at the 
death of the covenantor.—BARHAM v. CLARENDON 
(EARL) (1852), 10 Hare, 126; 22 L. J. Ch. 1057 ; 
17 Jur. 336; 1 W. RR. 96; 68 E. R. 867. 

1111. Interim investment in stock—With con- 
sent of cestuis que trust—Whether passing under- 
appointment of personalty.|—By a marriage settle- 
ment executed in Mar. 1823, real estate was con- 
veyed to trustees in fee, to their use during the 
life of the wife, on trust to pay the rents to her 
for her life, & after her death to such uses as the 
husband should by deed or writing, to be i oreo 
executed & delivered in the presence of & attested 
by two witnesses, appoint, &, in default of appoint- 
ment & subject thereto to the common dower 
uses in favour of the husband. There was a 
power for the trustees to sell the property with the 
consent of the husband & wife during their joint 
lives, & the money to arise from any sale was to 
be laid out in the purchase of other land, to be 
settled to the same uses, & until the reinvestment 
should be made the money was to be invested _ 
the public funds, & the income was to be eye me 
to the persons to whom the rents of the land 
be purchased would go. During the joint lives 
of the husband & wife, & before the date of the 
husband’s wil), the land was sold, & the proceeds 
of the sale were invested in New 3 Per rie . 
the names of the trustees. No purchase of lan 
was ever made, but the income of the stock re 
paid to the wife during her life. In Oct. me ‘ 
the husband made his will, which was slgned 
him & sealed, & attested by two witnesses. ; e 
will contained the following bequest : I ae 
give & bequeath all the mone & moneys tha 
die possessed of, whether in the we funds a 
in the care of W., or elsewhere, r my ears : 
expenses are paid, unto the sole use & behoo ‘of 
my children hereinbefore named, share & share 
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Sect. 4.—Eiffect of conversion: Sub-sect. 8, A. (b), 
B., C., D. «& E.; sub-sect. 4, A. (a) & (b).] 


alike.’’ ‘W. waa one of the trustees of the will, 
& at the time of testator’s death he had in his hands 
some money belonging to testator. Testator had 
no money of his own in the funds, nor had he any 
power of appointment other than that contained 
in the settlement. Testator died on Dec. 28, 1851. 
His wife died on Oct. 24, 1881. After her death 
the question arose whether testator had by his 
will exercised the power of appointment contained 
in the settlement, or whether the sum of stock 

assed as unappointed to his heir-at-law :—Held : 
inasmuch as the wife had a right to call for the 
reinvestment of the stock in land, it must be 
considered as having been land at the time of 
testator’s death, & the will did not operate as an 
exercise of the power of appointment. Oon- 
sequently the stock poet to testator’s heir-at- 
law.—Re GREAVES’ SETTLEMENT TRUSTS (1883), 
23 Ch. D. 318; 52 L. J. Oh. 753; 48 L. T. 414; 


81 W. R. 807. 
Annotations :—Mentd. Re Cleveland’s S. E., (1893} 3 Ch. 
244; Basset v. St. Levan (1894), 71 L. T. 718. 
Devolution of property on failure of purpose of 
conversion.}—See Sect. 5, post. 


B. Whether Assets for Payment of Debis. 


1112. By marriage articles.) — Wxitwick v. 
“eae (prior to 1688), cited 2 Vern. 58; 23 EK. R. 
pattern camel, Baden papa Gop) 3 vera et 

° e r) r e ; ® 

Darlington (1782), 1 Bro. O. 3 223. - arr 

PEMBROKE (EARL) 


1118. -] — BADEN v. 

(1688), 2 Vern. 52; 23 E. R. 644; sub nom. 
PEMBROKE (HARL) v. BOWDEN, 3 Rep. Ch. 217, 
L. 0.3 subse t proceedings (1690), 2 Vern. 213. 
Annotations . Irelawney wv. Booth (1738), West 
aoe: Hard. 441; Scott v. Fenhoullet (1779), 1 Bro. C. C. 


1114. By will.|—By will £4,000 was given to B., 
to be laid out in land for the use of him & his 
heirs, charged with several sums & annuities ; by 
a decree in Chancery, this sum was directed to be 
laid out in land, & in the meantime in the purchase 
of annuities in the names of the trustees; 
borrowed of pltf. £500, to be repaid in two or three 
months, & in a letter to pltf., regretted that he 
had not been able to pay it, but was disappointed 
by a gentleman who promised pay him some 
of the trust money. pon a bill filed after his 
death against his representatives for the purpose 
of making the £4,000 applicable to the payment of 
the debt :—Held: the £4,000 must be considered 
as real estate, & pltf.’s demand being a simple 
contract debt could not affect it, exoopt by marshal- 

ing the assets..—TRELAWNEY v. BooTsu (1738), 
West temp. Hard. 441; 2 Atk. 307; 25 B. R. 


1022, L. C. 
ABET Genie o BIC TT Oh B One eae (1778), Lomt, 

See, now, Administration of Estates Acts, 1833 
(c. 104), & 1869 (c. 46). 





C. Whether subject to Dower or Tenancy by 
Courtesy os 


a E now, Law of Property Act, 1922 (c. 16), 
8. es 

1115. Whether subject to dower.]—OnaBTREE 
v. BRAMBLE, No. 1814, post. 

1116, ———-.]—-CUNNINGHAM v. Moopy (1748), 
7 eee $ eee ie 965. aa _ 
Pultenes v Plowgher o. Ashburn 171 a, i Bes. 0. Sto i 
Shave o. Hutton (1804), 8 Bos, & P. 648; Phipps v. 


EQuity. 


Aockers (1843), 9 Cl. & Fin. 588. Mentd. Doe d._ Willis 

v. Martin (1796), 4 Term Rep. 39; Doed. Tanner v. Dowell 

(796), 6 Term Rep. 18; Smith v. Camelford (1795), 

Ves. 698; Goodtitle d. Holford ». Otway (1796), 1 

Bos. & P. 576; Cave v. Holford (1798), 3 Ves. 650. 

See, further, HUSBAND & WIFE. 

1117. Whether subject to tenancy by courtesy.|— 
A. devised £800 to be laid out in land, & settled to 
the use of her daughter & her children, & if she 
died without issue, to go over. She married B. 
& had a child by him, & she & the child being 
dead, & the money not laid out:—Held: the 
money was to be considered as land, & pltf. was 
tenant by the courtesy.—SWEETAPPLE v. BINDON 
(1705), 2 Vern. 586 ; 28 E. R. 947. 

Annotations nad. Banks v. Sutton (1733), 2 P. Wms. 
700. Fold. Cunningham v. Moody ( 748), 1 Ves. Sen. 
174. Apld. Dodson .e- Hey (1701), ro. O. 0. 404 0. 
Fapilion v. Voice (1728), Kel. W. 27; Chaplin v, Chaplin 
1733), 3 P. Wms. 2293; Casburne v. Inglis & Scarfe 

ety 8 Jac. & W. 194; Burgess v. Wheate (1759), 

1 Wm. Bl. 123; Fletcher v. Ashburner arte 1 Bro. O. C. 

497: Pulteney v. Darlington (1782), 1 Bro. C. O. 223; Re 

De Lancey (1869), L. R. 4 Exch. $45. Mentd. Meure v. 

Moure 1 37). 2 Atk. 265; Parker v. Bolton (1835), 
1118. .|—CUNNINGHAM v. Moopy (1748), 

1 Ves. Sen. 174; 27 E. R. 965. 

Annotations :—Refd. Fletcher v. Ashburner (1779), 1 
Bro. OC. 0. 497; Pulteney v. Darlington (1782), 1 Bro. ©. C. 
223: Doe d. Andrew v. Hutton (1804), 3 Bos. & P. 643 ; 

Fin. 583; Standering 


9 Cl. ° ry 
}. 652. Mentd. Doe d. Willis v. 
Rep. 3 anner v. Dorvell 





es. 698; Goodtitle d. Holford v. Otway (1796), 1 
P. 676; Cave v. Holford (1798), 3 Ves. 650. 
1119. 


-|—Where money is given to be laid 
out in land for a place of retirement for testator’s 
sister, to be for ever entailed on her issue, the 
husband of one of the daughters of the sister is 
entitled as tenant by the curtesy to one third.— 
He v. Hay (1791), 3 Bro. OC. OC. 404; 29 


Annotation :—Refd. Laug v. Pugh (1842), 1 Y. & O. Ch. Cas. 


1120. .|—By a marriage settlement, the 
wife’s freehold estates were vested in a trustee in 
trust for her separate use, during her life; 
remainder for such persons as she should appoint 
by deed or will, &, in default of appointment, in 
trust for her right heirs. The wife died, without 
having made any appointment, leaving her husband 
& a son surviving. After her death, the trustee 
sold the estates, under a power in the settlement, 
which directed the proceeds to be invested in the 
pui chase of other lands, or on mtge. or in the funds, 
& the securities to be held on the trusts aforesaid : 
—Held: on the wife’s death the husband became 
equitable tenant by the curtesy of the estates, & 
was entitled to the interest of the purchase-money 
during his life—FoLuerr v. Tyrer (1844), 14 
aa 25; 138 L. J. Oh. 441; 8 Jur. 528; 60 E.R. 


Annotations :—Refd. Appleton v. Rowley (1869), L. R. 8 Eq. 
189; Cooper v. onald (1877), 7 Oh. D. 288. 


D. Liability to Death Duties. 

1121. Liability to death duties—Succession duty.| 
—Re De LANcEY, No. 156, ante. 

1122. ——— Estate duty.|—By a settlement of 
1841 a fund was directed to be laid out in the pur- 
chase of the lands to be held on trust for A. for 
life, with remainder as R. should by will appoint. 
B. died in 1886 in A.’s lifetime having by, will 
directed the reconversion into money of the trust 

remises, & a dpa a specific amount part 
hereof to CO. absolutely, & the residue to others. 
The life tenant A. died after Finance Act, 1894 
(c. 80), came into Hf telonter The fund had never 
been invested in the purchase of land :—Held: 
(1) the fund must be treated as land; (2) it was 
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“property which passed ” on the death of A., 
& was therefore liable to estate duty under sect. 1 
of the Act.—Re Orrorp (CountTsEss), CARTWRIGHT 
v. BALZzO (DUC DEL), [1896] 1 Ch. 257; 65 L. J. Ch. 
258; 73 L. T. 681; sub nom. Re ORFORD (EARL), 
NEVILLE v. CARTWRIGHT, CARTWRIGHT v. BALzo 
(DUO DEL), 44 W. R. 883. 
Annotations :-—Moentd. Re Hill’s Settlmt. Trusts, Hill v 
ae apache vel f Interest Soc. Brg 76 L. T. 
477; Re Chisholm, Goddard v. Brodie, [1902}1 Ch. 457; 
v. Gaukroger, (1903] 2 Ch. 116; De Quetteville v. 
De Quetteville (1905), 92 L. T. 758. 


See, further, Estate & OTHER DEATH DUTIEs. 


Ei. Other Cases. 


1123. Proceeds of sale of gavelkind land— 
Whether retaining nature of gavelkind.|—-Money 
produced by the sale of gavelkind lands & im- 
pressed with a trust to be laid out in the purchase 
of lands, does not partake of the nature of gavel- 
kind lands, but upon the death & intestacy of the 

m entitled to it, will descend to the heir-at- 
law.—HovuGHaM v. SANDys (1827), 2 Sim. 95 
6L. J. O.S. Ch. 67; 57 E. R. 725. 

Anno :—Refd. Minet v. Leman (1855), 7 De G. M. & G. 

340. Mentd. Doe d. Spilsb v. Burdett, Doe d. Spilsb 
©. Skynner (1839), 9 Ad. & Kl, 936 ; He Pedder’s Settimt. 
(1854), 5 De G. M. & G. 890. 

1124. Interim interest before purchase of land— 
Passes as rent of land—No direction for accumula- 
tion.]|—A. by his will, directed his exors. to set 
ap a portion of his personal estate to secure 
certain annuities, then to consolidate into one fund 
his whole fortune & movables, & lay out that fund 
in purchasing Jands, to be limited as specified in 
a certain deed of entail, & that the principal of the 
above annuities, as they respectively fell, should 
be applied in the same way. .\t A.’s death, the 
bulk of his personal estate was standing in Bank 
Annuities, & a convenient investment in land was 
not made till five years’ afterwards :—Held: the 
money so directed to be invested was impressed 
with the character of realty from the moment of 
testator’s death, & the tenant for life was entitled 
to receive the interest of the same, from the period 
of testator’s death, though uninvested in the land 
as directed. 

Where a testator directs his estate to be con- 
verted & laid out in a particular investment, 
without any special direction, to accumulate or 
add interest to capital, the tenant for life is entitled 
to the interest actually accruing from the moment 
of testator’s death, though the investment directed 
has not been made; but, semble: after a year 
has expired, & the fund is still uninvested, in a 
question between the tenant for life & the person 
entitled in remainder, a ct. of i teats will take into 
account the difference between the interest actually 
accruing & what would have accrued if the pro- 

sed investment had been actually made.— 

CPHERSON v. MACPHERSON (1852), 19 L. T. O. 8. 
221; 16 Jur. 847; 1 W. RB. 8, H. L. 

1125. Rent under lease of minerals under Settled 
Estates Act, 1856 (c. 120)—Land & minerals 
separately devised—Accumulated rents pass as 
land.|—ve SCARTH, No. 816, ante. 

1126. Proceeds of sale under Settled Estates Acts 
— Whether personalty for which letters of adminis- 
tration granted.|—-The proceeds of real property 
sold under Settled Estates Acts & not yet con- 
verted into realty have not become personal 

roperty in respect of which letters of istra- 
ion can be granted.—In the Goods of Lioyp 
(1884), 9 P. D. 65; 58 L. J. P. 48; sub nom. 
In the Goods of Loyp, 48 J. P. 456; 82 W. R. 


124. 
Annotation :—Mentd. Herbert v. Herbert, [1912] 2 Ch. 268. 


Annotations :—As to (1) Refd. Gillies v. nglands (1851), 4 
De G. & Sm. 372 j Taylor v. Taylor (1853), . M. & G. 
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Whether liable for forfeiture.|—See Nos. 981, 
1078, ante. 

Whether liable to escheat.|—See No. 1078, ante. 

Whether liable to seizure as bona vacantia.|— 
See No. 1078, ante. 


SuB-srcr. 4.—LAND DIRECTED TO BE SOLD. 
A. Passing on Death of cestui que trust. 
(a) Under Will. 

1127. No conversion before death of cestui que 
trust.]-— Testator devised a real estate to his 
daughter for life, & then to be sold & the proceeds 
divided amongst her children. One of her children 
died in her lifetime, having devised his share of the 
estate to his son :—Held: the deceased child took 
his share of the estate as personalty in reversion 
expectant on his mother’s death; & consequently 
his exccutrix, & not his son, was entitled to it.— 
age v. FISHER (1842), 12 Sim. 505; 59 E. R. 

6. 

1128. Passes under residuary bequest.]—ST#zAD 
v. NEWDIGATE, No. 776, ante. ; 

1129. |—A testator bequeathed to his 
wife his pay ‘‘ clothing, money & moneys that may 
be now due or may become due to me at my 
decease, also the whole of my property & effects,that 
is to say, my box, clothes, bedding,” etc. :—Held : 
the whole residue passed, including a reversionary 
interest in the produce of the sale & conversion of 
a residuary real & personal estate of another 
testator.—GOvER v. DAVIS (1860), 29 Beav. 222 ; 
30 L. J. Ch. 505; 7 Jur. N. S. 309; 9 W. R. 87; 
decent ‘a Settlmt. Truste (1871) 
Annotations :—Mentd. Re Maberley’s Settlmt. Trus La 


24 L. 1. 262; Ambatielos v. Anton Jurgens e 
Works, {1922] 2 K. B. 185. 


Land converted under contract of sale.}|—Sce 
Sect. 2, sub-sect. 3, A. & B., ante. 
Agreement giving option to purchase.|— 
See Sect. 2, sub-sect. 3, C., ante. 
Taken by compulsory purchase.]|—See 
Sect. 2, sub-sect. 4, ante. 

Land sold by order of court.|—Sce Sect. 2, sub- 
sect. 6, ante. 

Land sold in exercise of power of sale by mort- 
gagee.|—See Sect. 2, sub-sect. 8, ante. 

nd becoming partnership property.] — See 

PARTNERSHIP. 

Devolution of property on failure of purpose of 
conversion.|—Sce Sect. 5, post. 


(b) On Intestacy. 

1180. General rule—Property passes as taken on 
death of party from whom representatives claim.]— 
(1) Devise of real estate in trust to sell, & out of 
the money to pay debts, etc., & with the surplus 
to maintain & educate the daughter of testatrix 
until 21, or marriage. But if she should die 
unmarried, under 21, all such money as should 
remain in the hands of the trustees, or such parts 
of the real estates as should remain unsold, if any, 
to be to the use of A. The daughter lived to atta 
21:—Held: this was a conversion out & out & 
the real estate remaining unsold at her death 
should go to her personal representative. 

(2) There is no presumption of election to take 
as real estate where there is incapacity, as lunacy. 

(3) Property is not to be taken as it is, but 
as it ought to be at the death of the party from 
whom the representatives claim.—ASHBY v. 
PaLmmr (1816), 1 Mer. 296; 85 EH. R. 684. 











890. 
2 Ch. 


Lo 
De G. M 
6 De G.M vO 
165. 


190; Re Pedder’s Settlmt. (1854), . 
Refd. Alsto: ee Rds 
§ e 


Ae to (2 Re 3 2. W 
foe? DS) Rata. Core v. Collins (184 
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Sect. 4.—Effect of conversion: Sub-sect. 4, A. (b), 
B. & C.) 


1181. Land passes as personalty.)—A testator 
devised real estate to his widow for life, & after 
her death, to six younger children, with a directibn, 
that if any of these children died under 21, his or 
her share was to go to the survivors. He then 
added that it was his desire, that, as soon as the 
yee survivor should attain his or her age of 

1 years, the estate might be sold, & the produce 
divided amongst the survivors, unless they would 
rather mutually divide the estate amongst them- 
selves :—Held: the share of a daughter, who 
attained 21 & died intestate in the lifetime of the 
widow, was transmissible as part of her personal 
estate.—PARISH v. PARISH (1824), 3 L. J. O. S. Ch. 


21. 

1182. —~—~ Part of land not sold—Intestacy of 
settlor.|—A. after reciting that he was desirous 
that his real estates should be sold, conveyed 
them to trustees, in trust to sell or mtge. the same, 
& to stand possessed of the money to be raised, in 
trust for him, his exors., ete. By decd of even 
date, he assigned all his personal property, to the 
same trustees, in trust for himself, his exors., etc. 
By a third deed of even date, after reciting that 
he was indebted to various persons, & was desirous 
that his affairs should be wound up, & his real & 
personal property converted into money, & his 
debts paid, & that the conveyance & assignments 
were made to enable his trustees, in the first place, 
to pay his debts, he declared that the trustees 
should stand possessed of the money to arise from 
the sale or mtge. of his real & personal property, in 
trust to pay his debts, & then in trust for him, 
his exors., etc. The trustees sold part of the real 
estates, & the proceeds were more than sufficient 
to pay A.’s debts. Shortly afterwards A. died 
intestate :—Held: the unsold estates were to be 
considered as personalty.—Biaas v. ANDREWS 
(1832), 5 Sim. 424; 58 E. R. 396. 

Annotations :-—Folld. Griffith v. Ricketts, ; 
eee 7 Hare, 299. Refd. Boars ay Bours usta), 
Hare, 35; Bayden v. Watson (1843), 12 L. J. Ch. 277. 

1138. ——— Infant beneficiary—Inquiry as to 
benefit of reconversion.}|—-T. devised & bequeathed 
to his trustees all his real & personal estate upon 
trust to convert such part thereof as should not 
consist of investments producing interest & invest 
the proceeds & receive the income of all property, 
& thereout to pay to his wife an annuity of £104 
for her life, & to pay out of the remaining income 
to his son G. such a sum as in the discretion of his 
trustees should be proper & sufficient for his 
maintenance, but so that he should not have power 
to mortgage or anticipate the same. After the 
s0ns8 marriage, in the event of there being any 
issue, the trustees were to apply such part of the 
income as they might think reasonable in the 
maintenance & bringing up of such issue. After 
the death of the wife & son the trustees were to 
pay & divide the capital of the trust estate unto 
& amongst such issue equally. .’s wife died in 
his lifetime. G. survived him, & died in 1884, 
leaving an only child, a son, R. T. left real 
estate. In 1882 an order was made for the 
administration of T.’s estate. In 1885 an order 
was made directing an inquiry whether it would 
be fit & proper & for the benefit of R., who was an 
infant, that any & what part of T.’s estate should 
be retained in the condition in which the same was 
at T.’s death. R. died an infant in 1888, before 
any certificate had been made in answer to the 
inquiry. After the infant’s death the question 
was raised whether, in the events that had hap: 


Equity. 


pened, the real estate remaining unsold passed to 
the infant’s heir-at-law or to his legal perso 
representative :—Held: the real estate passed 
to the legal personal representative of the infant as 
sersonalty.—Re WRAGG, WRaGG v. SMALL (1890), 
18 L. T. 219. 

Land converted under contract of sale.]—Sce 
Sect. 2, sub-sect. 3, A. & B., ante. 
Agreement giving option to purchase.|— 
—WSee Sect. 2, sub-sect. 3, C., ante. 

Taken by compulsory purchase.|—See 

Sect. 2, sub-sect. 4, ante. 

Land sold by order of court.|—See Sect. 2, sub- 
sect. 6, ante. 

Land sold in exercise of power of sale by mort- 
gagee.|—See Sect. 2, sub-sect. 8, ante. 

Land becoming partnership property.) — See 
PARTNERSHIP. 

Devolution of property on failure of purpose of 
conversion.]|—See Sect. 5, post. 


B. Mesne Rents. 


1184. Rents before sale—To person entitled to 
income of proceeds.|—CASAMAJOR v. STRODE 
(1809), 19 Ves. 300, n.; 34 E. R. 564. 

Annotations :-—Folld. Re Searle, Searle v’ Baker, [1900] 

2Ch. 829. Consd. Ke Oliver, Wilson v. Oliver, [1908] 2 

Ch. 74. Refd. Spencer v. Harrison (1879), 5 C. P. D. 97. 


1135. .|—Previously to his marriage a 
husband executed two deeds in England, by the 
first of which he transferred certain mtges. of 
freehold hereditaments in Sierra Leone, & granted 
certain freehold hereditaments in Australia to 
rustees, upon trust for himself until the marriage, 
& afterwards upon trust to sell the same with the 
joint consent of himsclf & his wife, & to hold the 
proceeds of sale, & also the rents & profits until 
sale, upon the trusts declared concerning the same 
by the second deed, which was of even date with 
the first. The first deed contained a proviso 
that until the premises were sold the settlor & 
hus wife, during their joint lives, & the survivor, 
after the death of either, should be permitted to 
reside in & enjoy all or any of the premises rent 
free. The second deed recited the first, & declared 
that the trustees should invest the proceeds of 
the sale of the settled premises, & should, during 
the joint lives of the husband & wife, pay the 
interest, dividends, & annual produce thereof to 
the wife for her separate use, & after her death 
to the settlor for life, & then in trust for the issue 
of the marriage, but it contained no express trust 
of the rents & profits of the settled premises until 
sale. A separation took place soon after the 
marriage, & the wife filed a bill to have the trusts 
of the deed executed :—Held: the wife was 
entitled to the rents until sale, inasmuch as there 
was an absolute conversion in equity of the real 
estate, & the rents must be held to pass under the 
words ‘‘ annual produce.” —RaAtny v. ELLs (1872), 
27 L. T. 463, L. JJ. 

1186. ——— Received as _ personalty.]—Realty 
was settled upon trust to pay the rent to A, for 
life, & immediately after her death to sell & invest 
& to pay the dividends of the trust stock to B. 
for life, with limitations over of the corpus of the 
trust stock. A. died leaving B. surviving, who 
died about a year after A. The land was sold 
without undue delay after A.’s death but no till 
after the death of B. The rents received between 
the death of A. & B. produced more than 4 per 
cent. on the amount realised on the sale :—Held: 
notwithstanding the absence of any power to 
postpone the sale or any direction as to the 
anterim rents, the whole rents between the deaths 
of A. & B. belonged to B.’s personal estate.— 
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Hope v. D’HtpouvILLe, [1893] 2 Ch. 361; 62 
- ach 589; 68 L. T. 516; 41 W. R. 330; 38 


Annotations :-—Consd. Re Searle (1900), 83 L. T. : 
Oliver, Wilson v. Oliver, 11008] 4 One. te To REA sae 


1187. No power to postpone sale.]|—Hors 
v. D'HEDOUVILIE, No. 1136, ante. 

1138. —— Sale postponed in exercise of discre- 
tion—Royalties.|,—A testator devised a brickfield 
on trust for sale when the trustees should think 
desirable. They deferred the sale in the exercise 
of their discretion :—Held: the tenant for life 
was entitled to the royalties as income.—MILLER 
v. MILLER (1872), L. R. 138 Eq. 263; 41 L. J. Ch. 
201; 20 W. R. 324. 


Annotations :—Consd. Lep 
oe 145. 





ington v. Freeman (1891), 65 
Apld. Re North, Garton v. Cumberland, [1909] 


1139. ———.]—Where by a will or settle 
ment proper), to be sold & converted & the 
proceeds held in trust for one for life & then for 
others, &, either in exercise of a power of post- 
ponement or without any impropriety, the sale 
_ _ postponed, the person entitled to the life 
interest in the proceeds is, as regards real estate, 
entitled to the rents & profits thereof until sale, 
& is consequently to be deemed to be the tenant 
for life thereof within Settled Tand Act, 1882 
(c. 38), s. 63.—Re SEARLE, SEARLE v. BAKER, 
[1900] 2 Ch. 829; 83 L. T. 364; 49 W. R. 44; 
44 Sol. Jo. 7163; sub nom. Re SEARLE’s SETTLE- 
MENT TRUSTs, 69 L. J. Ch. 712. 


Annotations :—Consd. Re Darnley, Clifton v. Darnloy, [1907] 
oe Folld. Ze Oliver, Wilson v. Oliver, [1908] 2 


1140. ——. -]—Where a _ testator gives 
realty & personalty upon trust for conversion & 
to pay the income to one for life & then to divide 
the corpus among other beneficiaries, & part of the 
real estate is properly retained by the trustees 
unconverted in the interests of the beneficiaries, 
the tenant for life is entitled to receive the income 
of the unconverted realty in specie till conversion. 
—Re OLIVER, WILSON v. OLIVER, [1908] 2 Ch. 
74; 77L. J. Ch. 547; 99 L. T. 241. 

1141. Sale postponed beyond period allowed by 
testator—Rents accruing after limit of postponement 
to be distributed as capital.|—A testator devised & 
bequeathed the residue of his property upon trust 
for conversion ; but the trustees were empowered 
to postpone conversion for a period not exceeding 
21 years. Until conversion & reinvestment the 
income of unsold property was to be applied in 
paying debts & yearly charges, & the surplus 
accumulated in augmentation of capital. At the 
end of the 21 years a portion of the estate which 
had, in accordance with a power in his will, been 
let on mining lease for forty years was still uncon- 
verted :—Held: the rents & royalties accrued 
since the expiration of the 21 years formed part 
of the capital of the residu estate, & ought to 
be distributed accordingly, until sale or con- 
version the tenants for fife of settled shares were 
entitled as from such date to receive out of the 
accrued & accruing rents & royalties such an 
annual sum as, in the opinion of the ct., would 
be a fair equivalent for the annual income which 
would have been reccived if the property had 
been sold at the end of the 21 years. 

The trustees in the exercise of their discretion 
postponed the conversion. But on the expiration 
of that period the whole of the estate ought to have 
been converted & invested & ready for division 
(LORD MACNAGHTEN). 

In the case of income-producing property 
directed by will to be converted, but retained for a 
time unconverted for the benefit of the estate, 
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it has been the practice of the ct. to put a value 
on the property, & to allow the tenant for life out 
of the income actually produced a sum equal to 
4 per cent. on such value (LORD MACNAGHTEN).— 

ENTWORTH v. WENTWORTH, [1900] A. C. 163; 69 
L.J.P.C. 18; 81 L. T. 682; 16 T. L. R. 81, P. C. 


Annotations mT fas Re Woods, Gabellini v. Woods, (1904) 
3 Ch. 4. Expld. Re Oliver, Wilson v. Oliver, [1908] 2 Ch. 
74. Folld. Re Beech, Saint v. Beech, [1920] 1 Ch. 40. 


Interim income when conversion postponed— 
Rule in Howe v. Dartmouth.|—See Trusts & 
TRUSTEES. 

1142. Trust for sale after death of life tenant— 
Surplus income accumulated during life tenancy— 
Whether subject to conversion.|—-A testator gave 
all his real & personal estate to trustees upon 
trust, after veel hapa of his just debts, etc., to pay 
& apply the whole, or any part of the rents, issues 
& profits of his real & personal estate & offects 
for & towards the maintenance, attendance & 
comfort of S. during his life, giving him the use 
& enjoyment of his household goods & furniture ; 
& after his decease, upon trust to sell the same real 
& personal estate, & treat the produce as personal 
estate ; & his will was that the rents & profits of 
the real estate until sale should be deemed to be 
part of the annual income of his personal estate, 
& subject to the disposition therein made 
thereof; & he then proceeded to dispose of the 
personal estate. Part of the income of the real 
& personal estate was applied during the life of S., 
who was incapable of managing his own affairs, 
for his maintenance, attendance & comfort, & 
at his death there was a considerable fund arising 
from the surplus income :—Held: so much of the 
savings as arose from rents & profits during the 
life of S. were not by the will converted into 
personalty, but must go as real estate to the heir- 
at-law of testator.—Re SANDERSON’s TRUST 
(1857), 3 K. & J. 497; 26 L. J. Ch. 804; 80 
L. T. O. 8.140; 5 W. TK. 864; 69 E. R. 1206. 
Annotations :-—Distd. Henderson v. Cross (1861), 29 Beav. 

216. Consd. He Neil, Homming v. Neil (1890) 62 L. T. 

649. Apld. He Stanger, Moorsom v. Tate (1891), 60 

L. J. Ch. . Consd. Re Wintlo, Tucker v. Wintle, [1896] 

2 Ch. 711. Distd. Re Andrew’s Trust, Carter v. Andrew, 
[1905] 2 Ch. 48. Refd, Bullock v. Bullock (1864), 11 L. T. 
561; Re Poek’s Trusts (1873), 42 L. J. Ch. 422; Re 
Ussher, Foster v. Ussher, [1923] 2 Ch. 321. Mentd. He 
ite, Edwards v. Smith (1906), 75 L. J. Ch. 163. 

1142a. Under conversion by contract of sale— 
Rents between death of vendor & completion.] 
—By a contract for the sale of an estate, it was 
agreed that the purchase should be completed on 
a certain day, but that all rent to accrue in the 
interim, should belong to the vendor, his heirs, 
exors., & administrators. The vendor died in- 
testate before the day appointed for completing 
the purchase :—Held: rent accrued between that 
day & the vendor’s death, belonged to his heir.— 
SHADFORTH v. TEMPLE (1839), 10 Sim. 184; 3 


Jur. 996; 59 E. R. 583. 
Annotation :—Mentd. Bourne v. Bourne (1842), 2 Hare, 35. 


1142b. .|—An agreement was made 
for the sale of an estate at a future time. Before 
that time arrived, the vendor died intestate :— 
Held: the rents accrued between the vendor's 
death & time for completing the contract, belonged 
to the vendor’s heir, & not to his exor.— LUMSDEN 
v. FRASER (1841), 12 Sim. 263; 10 L. J. Ch. 362 ; 
59 E. BR. 11382. 
Rents pending exercise of option.]—Sce 
Nos. 958, 955, anie. 

See, further, SALE OF LAND. 


C. Whether liable for Debts. 
1148. Creditors by simple contract.|—DEvox 
(Dux) v. Kinton, No. 908, ante. 
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Sect. Pate led of conversion: ea 4, C., D. 





GH. Sect. 5: Sub-sects, 1 & 2.) 
1144. —— Conversion for special purpose only.) 
—Real estate, to be converted into personal for 
special purposes, is not personal sig iles to all 
intents, so as to let in creditors simple con- 
ea Rares v. OvarmrR (1806), ie Ven. 418; 
Annotations :—Consd. Ampblett »v. ards, rant (1864 9L.J 

Ch. 161. Refd. Rev oollard 854), 182 

1012. Mentd, Vickers v. Oliver (1842 on 

Fordham v. ee (1853), 10 Hare, 217. 

1145. urplus after purposes of conversion 
ienausted =k -» being indebted to two parties 
on bond, conveyed real estate to one of those 
parties upon trust to sell forthwith, & out of the 
pe & the rents which should be payable 

efore the sale, to pay the bond creditors, & to 
pay the surplus to A., his exors., administrators, 
or assigns. The trustees did nothing towards the 
execution of the trusts, & three years afterwards 
A. died :—Held: the real estate had been abso- 


lutely converted into personalty, & the surplus 
was ot Soke to the payment of A.’s simple 
contract. creditors.—BAYDEN v. WATSON (1843), 
ee J. Ch. 277; 7 Jur. 245. 

now, Administration of Estates Acts, 1833 
(c. 104), a 1869 (c. 46). 


D. Liability to Death Duties. 


1146. Legacy an ra bequest of real property 
to trustees to be sold & the profits to be deemed 
part of the residue of testator’s estate or go in aid, 
if hatge raf ‘of the rest es his propery dis- 
Cc eo pecuniary legacies given either by 
his will, or any codicil ee is liable to the 
eae ‘duty imposed by Probate & Legacy 
Duties Act, 1808 (c. 149), although the residuary 
legatee took the property in statu quo & the 
trustees did not convert it into money by sale, 
according to the directions of the will there being 
no claim to render such sale be cones The 
subject of such a bequest would be considered in 
a he ity, as personal a ae at & would go in case 
the lewates' s death, to personal representatives. 
sik v. HOLFORD (1815), 1 Price, 426; 145E.R. 


notations male Advocate-General v. Ramsay's Trustees 
& R. 2 2 Cr. 


An 

(1823 *° aa , n.; Re Evans tress 
M. & re &. v. Handcock ett Murp. & H. 159 5 
A.-G. 0. Mangles (1839), 5 M. & 


1147. Probate duty CoM aeon th 
777, ante. 
1148. |—In the Goods of GuNN, No. 917, 


ante. 

1149. Account stamp duty.|—A.-G. v. Dopp, No. 
884, ante. 

See, further, Estates & OTHER DEATH DUTIES. 


E. Other Cases. 


1150. Land directed to be sold for distribution— 
Whether ‘‘ land ”’ for purpose of Charitable Uses 
Act, 1735 (c. 86).|—-The interest which a testator 
has in the proceeds of the sale of land directed 
by a former testator to be sold for the purposes 
of distribution, is not an interest in land within 
sect. 3 of the above Act.—MARsH v. A.-G. (1860), 
2 John. & H. 61; 30 L. J. Ch. 233; 3L T. 615; 
25 J. P. 180; 7 Jur. N. 8. 184 ; 9 W. R. 179; 


Swirt, No. 





tons :-—Consd. Aspinall v. Bourne (1861), 29 Beay. 
Dbtd. Brook ». Badley (1868), 3 Ch. Ap Phe 674. 
Consd. Ashworth v. Munn (1880), 15 Ch. D. ce ti entd. 
He Rymer, Rymer v. § eld, [189 5)1Ch.1 
1151. Effect of Real Estates Charges ‘Act, 1854 
(c. a JB. entitled under a deed of 1881 to a 
share in real estate directed to be sold, mortgaged 


Equity. 


it, having by his will speciicey. given it to CO. 
By the same will he gave all his residuary estate 
& effects to trustees upon trust, ‘‘ for payment 
Sarah of all my just debts subject thereto for 
Cg Ah 10 "Dot phy ton Be 
es Ac c , only apply to an re 

in land taken as this property, having 
been converted in peared did not come within 

those Acts, & O. was entitled to have it exonerated 
from the mtge. debt out of the residuary personal 
estate.—LEwis v. Lewis (1871), L. R. 13 Eq. 218 ; 
41 L. J. Oh. 195; 25 L. T. 555; 20 W. R. 141. 


anaciotos : —Distd. Re Bennett, Clarke v. White, (1899) 


1152. Whether land is personalty for purposes 
of Wills Act, 1837 (c. 26)—Disposition by British 
subject resident abroad.|—A share in the proceeds 
of sale of freehold land in England purchased 
under a power in a e settlement & held 
upon trusts for sale cuutained therein, but not 
yet in fact converted, is personalty for all purposes, 
& not realty, & comes within the definition of 
personae contained in Wills Act, 1837 (c. 26), 

. 1, & is therefore capable, under the above Act, 
of being disposed of by a holograph will made by 
@ person resident abroad in compliance with the 
forms imposed by the lez loci, though not attested 
as required by English law.—Re LyNz’s SEITLE- 
MENT TRUSTS, Re GIBBS, LYNE v. GIBBS, [1919) 


1 Ch. 80; 88 L. J. Ch. 1; 120 L. T. 813 85 
T. L. R. 443 63 Sol. Jo. 63, C. A. 
Annotation —~Refd. Re Berchtold, Berchtold v. Capron, 


{1923) 1 Ch. 192. 

Whether liable to forfeiture.|—See No. 1078, 
ante. 

Whether lable to escheat.|—See No. 1078, ante. 

Whether liable to seizure as bona vacantia. — 
See Nos. 1078, 1079, ante. 


Sect. 5.—FAILURE OF PURPOSE OF 
CONVERSION. 
SuB-srcT. 1.—IN GENERAL. 

1158. Conversion for particular purpose — Re- 
conversion on failure of purpose.]—— RIPLEY v 
WATERWORTH, No. 952, ante. 

1154, —— Conversion under will.]|—-Con- 
version of real estate into personal by for a 
particular purpose, which failed :—Held: there 
ag a resulting trust for the heir, against the next 

Wiliawe v. CoapE (1805), 10 Ves. 500 ; 
32 E. R. 939. 

1155. ——- ———- ———.]—-Where a real estate is 
directed to be sold, & a part of the produce is to 
be applied to a purpose which fails, & the residue 
of the produce is given over, the heir, & not the 
residuary devisee, will take the sum intended for 
the particular purpose.—OCooKE v. STATIONERS’ 
Co. ada eat & K. a2 Bid rf ee 


Anno Re Coope Trusts (ise ), 23 BG — 

27, n. Retd. Oarter v. Heaweil (1857), 26 L. 5) 28, 

1156. —— -|—Upon the SonmteuGHOn 
of a will:—Held: a testator did not intend a 
conversion out & out, & the purpose for conversion 
having partially failed, the heir-at-law was 
entitled.— Re LONDON Bripas Aots, Ew Fi PRING 


(1841), 4 Y. & C. Ex. 507; 5 Jur. 529 ; OE. R. 
1107 


1157. —— —— ——.]—Where, for the urBose 
of a disposition in a wi, real estate is Virec 

to be converted into roa ae ad money to be ao: 
verted into real estate, & the disposition fails, 
though the conversion has euaile taken place, 
the real estate, or the money, yp retain ite 
original character for the purpose of Sistemi 
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the ownership of it.~-BEcTIVE v. HovGsON 
1864), 10 H. L. Cas. 656; 8 New Rep. 654; 38 
. J. Oh. 601; 10 L. T. 202; 10 Jur. N.S. 373; 

12 W. R. 626; 11 E. R. 1181, H. L. 

“* "lone Soe as v. Lomas (1873), 29 L. T. 749. 


ews v. Keble Aad 
2 L. ° 


1871) 
v. Brockett f Wade-Gery v 


42), 8 Ch. Anp. 206; 
Handley (187 }, 8 . D. 374; eatherall ». Thornburgh 
(1878 Oh. D. 261; ble fams v. Murrell 


’ : Dumble, Will 


Re Townsend, Townsen 


80; Re Bees Woodin »v. 
. Wo 


1158. Conversion ordered by deed—In lifetime 
of settlor.|—GRIFFITH v. RICKETTS, GRIFFITH v. 
LUNELI, No. 818, ante. 

Property sold under order of court.]—Sce Sect. 6, 
sub-sect. 2, post. 

Provision made to avoid effect of failure.]|—Sce 
Sub-sect. 4, ante. 


SuB-sEcT. 2.—Lapsk ON FAILURE OF SPECIFIC 
Girt OR TRUST. 

1159. Proceeds of sale of land—Lapse of legacy— 
Heir-at-law entitled.)—T. had two sons, A. & B., 
& three daughters, & devised his lands to be sold 
to pay his debts; & as to the moneys arising by 
sale after debts paid, he gave £200 thereout to his 
eldest son A. at 21, the residue to his four younger 
children equally. A., the eldest, died before 21 :— 
Held: the £200 should go to the heir of testator.— 
ORUSE v. BARLEY (1727), 3 P. Wms. 19; 2 Eq. 
Cas. Abr. 543; 24 KE. R. 952. 

Annotations :—Consd. Amphictt v. Parke (1831), 2 Russ. 
& 21. Refd. Fletcher v. Ashburner (1779), 1 Bro. 

C. ©. 497; Hewitt v. Wright (1780), 1 Bro. C. C. 86; 

fie Wawa v. Sydenham (1815), 3 Dow, 194; N . 

Henley ett Dan. 211 ; oke v. Stationers’ Co. (1831), 

3 My. & K. 262; Phillips v. Phillips (1852), 1 My. & K. 

649; Taylor v. Taylor (1853), 3 De G@. M. & G. 190. 

Mentd. Collins ». Wakeman (1795), 2 Ves. 683; Kennell 

v. Abbott (1799), 4 Ves. 802. 

11 60. ] —T, devised a rent- 
charge to be sold to pay legacies amounting to 
£800, & if the rentcharge should sell for £1,000 
T. gave a further legacy of £200. The rent- 
charge sold for above £800 & less than £1,000 :— 
Held: what exceeded the £800 should belong to 
the heir as a resulting trust.—STONEHOUSE v. 
EVELYN (1734), 3 P. Wms. 252; 2 Eq. Cas. Abr. 
567; 24 E. R. 1050. 

Annotations :—Consd. Tregonwell v. 
3. Dow, 194. Refd. Digby v. Le 
Mentd. Ellis v. Smith (1753), Dick. 22 
(1842), 3 Curt. 160. 

1161. ——.]—-Testatrix devised her 
estates to trustees to sell, to pay debts, & devised 
the surplus to five persons, one of whom died in 
her lifetime :—Held ;: the share given to the person 
dying was to be considered as land & to go to 
testatrix’s heir.—DiaBy v. LEGARD (1774), 2 
Dick. 500; 3 P. Wms. 21,n.; 21 E. R. 368, L. C. 
Annotations :-—Distd. Vletcher v. Ashburner (1779), 1 Bro. 

©. O. 497. Apprvd. & Apid. Ackroyd v. Smithson (1780), 

1 Bro. C. GC. 503. Taylor v. Taylor (1853), 3 De 
G. M. & G. 190. R inson v. Taylor (1780), 2 
Bro. O. O. 689; Amphlett v. Parko (1831), 2 Russ. & M 

221; Cooke v. Stationers’ Co. (1831), 8 My. & K. 262. 

1162. |W. having an estate, 
which came to her ex parle maternd, on her marriage 
conveyed the same to trustees to such uses as she 
should direct, with remainder to her own right 
heirs. By will, ahe directed the estate to be sold, 
the money to be laid out in the funds, & the trustees 
to permit the husband to receive the interest for 


ro. U 








Sydenham (1815), 
gute Dick. 500. 
; lLilott v. Genge 








eo 











_-... Re Co Con ham v. Conyngham, [1920} 
2 Oh. 495. Men ‘ Holmes 4: Dreacott mses) 3 New ep: 
; ) L. R. 4 Eq. 407; 

11 Eq. 559; Chamberlayne 


60; d & 
- D. 357; Re Holford, Holford 
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life; then, after the deduction of £3,500 to uses 
which vested in pitf. J., & after payment of £1,000 
to P., to pay the residue of the Potted money 
to the three defts. H. By codicil she gave pltf., 
her husband, a power of appointing the £3,500 
in case J. should marry without his consent. P. 
died, living testatrix, before the codicil made, but 
W. in the codicil took no notice thereof :—Held: 
the £1,000 was real, not personal, & should nov 
go to the exors. of P., though given to her exors., 
nor to the Saher representative of testatrix, 
nor yet to the residuary legatee of the purchase 
money, but to the heir-at-law, ex parte maternd, 
the side from which the estate came.—HUTCHESON 
Oia var ora (1790), 3 Bro. O. C. 128; 29 E. R. 
, L. ©. 


Annotations :-—Consd. Kennell ». Abbott (1799), 4 Ves. 
802; Buohanan v. Harrison (1861), 1 Jo & H. 662. 
Refd. Cooke v. Stationers’ Co. (1831), 2 My. & K. 262. 


1163. .|—Conversion directed by 
will of real estate into personal, not to all intents, 
but for the purpose only of answering legacies 
& annuities ; subject to that as to the real estate 
a resulting trust for the heir; which cannot be 
affected by an unattested codicil, bequeathing a 
lapsed share of the residue.—HOOPER v. GOODWIN 
(1811), 18 Ves. 156; 34 E. R. 277. 

Annotation :-—Consd. Ferraris & Croker v. Hertford (1843), 

3 Curt. 468. 


1164. .J—Testatrix gave her real 
& personal estate to trustees, for sale; & directed 
that the proceeds of realty should be considered 
as personalty, that, out of moneys arising from 
the sale, & other her personal estate, her legacies 
should be paid ; & gave the residue of personalty 
& of money arising from sale of realty, to A. for 
life, with remainder over :—Held: the real estate 
was not absolutely converted into personalty, & 
the legacies which lapsed belonged to the heir- 
at-law, as not being so converted.—AMPHLETT Vv. 
PARKE (1831), 2 Russ. & M. 221; 9L. J. O. 8S. Ch. 
161; 39 E. R. 879, L. O. 
Annotations :—Expld. cert e. Phillips (1832), 1 My. & K. 
649; Green v. Jackson (1835), 2 Kuss. & M. 238. Refd. 
Jessopp v. Watson (1833), 1 My. & K. 665 
Phipps (1835), 3 Cl. & Fin. 665 ; Cogan v. 
5 L. J. Ch. 17; Fitch v. Weber (1848), 6 Hare, 145; 
Flint v. Warren (1848), 16 Sim. 124; Spencer v. Wilson 
(1873), oon L. J. Ch. 754; Court v. Buckland (1876), 1 
1165. —— ———- -———.]—Testator devised his 
real estates to trustees, in trust to sell, & to pay 
the proceeds to the person or persons who, at the 
decease of S. & M., was or were their heirs or co- 
heirs at law respectively, in equal moieties. One 
of the trustees was testator’s heir; & he & his co- 
trustees sold part of the estates shortly after 
testator’s death. The heir then died; &, after 
his death, it appeared that the persons who were 
the heirs of 8S. & M., at their respective deaths, 
had died in testator’s lifetime, &, sonsequen 
the trusts declared in their favour failed :—Held: 
(1) testator’s real estates were not absolutely 
converted by his will into personalty, but only 
for the purpose expressed therein, &, that purpose 
having failed, they descended to his heir; (2) the 
proceeds of that part of the estate which had been 
sold by testator’s heir & his co-trustees was sold 
under an erroneous impression that one or more of 
the intended cestuis que trust might be in existence, 
&, consequently, those proceeds also must be 
considered as part of the real estates of the heir.— 
DAVENPORT v. COLTMAN (1842), 12 Sim. 688; 
11 L. J. Ch. ee ; 6 frais ; sey: oF BE. R. 1259 ; 
evious proceedings, : ; 5 
Uanttations as to ey Expld. Re Ffennell’s Settlmt., Re 
Heed Bit arc Gad us ah 
Simmons v. Rudall (1861), 15 dur. (oa; ‘Lea v. Grundy 




















380 
Sect. 5.—Failure of purpose of conversion: Sub- 
sects. 2 & 8.] ads f 


(1855) 24 L. T. O. S. 287; Windus v. Windus (1856), 26 
be J. Oh. 185; 192; 


Attree v. Attreo (1871), 40 L. J. Ch. > 

ethuen & Blore’s Contract (1881), 44 L. T. 332; 

Re Grimthorpe, Beckett v. Grimthorpe, 1908) 2 Ch. 
675; Re Hop n, Dyson v. Hopkinson, [1922) 1 Ch. 65. 
1166. -|—Testator gave, devised, 











& bequeathed all his real & personal estate to 
trustees, upon trust to sell, & pay & apply the 
proceeds of such real & personal estates, & also the 
rents, interest, & profits thereof until sale, in such 
manner as thereinafter mentioned; &, after 
making a provision for his wife for her life out of 
the proceeds, he directed that the residue of the 
funds should be divided into fifty equal shares, 
which he bequeathed amongst various legatees, 
giving a certain number to each, & directing, that, 
in case either of such legatees should die before 
his shares should become vested, such shares 
were to sink into the residue :—Held: upon the 
construction of the will, certain portions of the 
residue, which was wholly made up of proceeds 
of realty, which had lapsed by the death of the 
legatees thereof in the lifetime of testator belonged 
to the heir-at-law, & not to the next of kin of 
testator.—FAIRBAIRN v. ROTHWELL (1845), 9 
Jur. 787% 

1167. ——- ——- ~——_.]—Testator devised his 
real estates to his daughter for life, & after her 
death devised them to his exors., with a direction 
to sell them & divide the sum arising from the sale 
amongst “my grandchildren that are living at 
my daughter’s death & by the present marriage, 
in the following manner: I give & bequeath to 
my grandson A., one-fifth, to B. one-fourth, to 
O. one-fifth, & the other parts to be equally 
divided amongst the other children living at the 
death of my daughter by this present marriage.” 
Testator died leaving his daughter his heiress-at- 
law, & also next of kin. She had at that time 
seven children, of whom A., B. & C. were three. 
A. & B. died in their mother’s lifetime :—Held : 
their shares lapsed to their mother, as testator’s 
heir-at-law, as personal estate.—HATFIELD v. 
PRYME (1845), 2 Coll. 204; 5 L. T. O. S. 388; 
9 Jur. 838; 63 E. R. 700. 

1168. ——.]—A testator gave her 
real & personal estate to trustees in trust to raise 
an annuity for his widow & invest the surplus; 
& after her death he directed a sale of his real 
estate & declared that the produce “should be 
deemed to be part of his personal estate & should 
be subject to the disposition’ of his personal 
estate which he gave to his children :—Held: the 
realty was converted into personalty only for the 
purposes of the will & the heir of testator was 
entitled to so much of the real estate as had 
lapsed by the death of a child in testator’s life- 
time.—BEDFoRD v. BEDFORD (1865), 35 Beav. 
584; 55 BE. R. 1023. 

Annotation :—Mentd. Allan v. Gott (1872), 7 Ch. App. 439. 

1169. Money to be laid out on land—Failure of 
limitations—Next of kin entitled.|—By a marriage 
settlement the wife’s portion was to be laid out 
in land to be settled on the husband & wife & the 
heirs of their bodies, remainder to the right heirs 
of the husband. The wife died, leaving a son 
who soon after died, & then the husband died :— 
Held: since the land had not been purchased, the 

rtion went to the husband’s exor., & not to his 

eir-at-law.—FERRERS v. FERRERS (1629), 1 Rep. 


Oh. 80; 21 E. R. 498. 

1170 —— —— |—Where a testator 
directs his personal estate to be converted into 
real estate for several purposes, some of which 











Equity. 


fail, the heir is not, after satisfyi Phage purposes 
which can take effect, entitled to the personalty 
as being impressed with the character of realty. 

A testator directed his trustees to invest his 
personal estate, as soon after his death as a con~- 
venient purchase could be found, in a real estate, 
& settle it according to certain limitations. These 
limitations having become exhausted, before the 

ersonal estate had been invested :—Held: the 

eir at law of testator was not a necessary party 
to a suit to have the rights to the fund declared.— 
HEREFORD v. RAVENHILL (1839), 1 Beav. 4813 
48 E. R. 1026; subsequent proceedings (1842), 5 
Beav. 51. 

1171. ——— Limitations to three tenants in 
common with remainders over—Lapsed shares go 
over.]|—SPERLING v. TOLL, No. 799, ante. 

Application of rule to mixed fund.]—See Nos. 
1267-1272, post. 

Effect of provision to avoid failure.|—See Nos. 
1164, 1168, ante, Nos. 1198, 1200, 1206, post. 


SUB-SECT. 3.—PURPOSE OF CONVERSION VOID OR 
ILLEGAL. 


1172. General rule—Property passes as uncon- 
verted—TIllegal purpose.|—If a testator devised 
land for purposes altogether illegal, or which alto- 
gether fail, the heir takes it as undisposed of ; so 
if he bequeath personalty under the same circum- 
stances, the next of kin are entitled. Ifa testator 
devise land for purposes which are in part illegal, 
or which partially fail, or which require part onl 
of the land devised, the heir takes the part whic 
fails, or is not required for the purposes of the will ; 
& so conversely, in the case of personal estate, the 
next of kin are entitled. ‘ 

A testator directed his exors. immediately to 
lay out £30,000 in the purchase of an estate in his 
name, the income of which he settled to one for 
life, with remainder to others in tail, with re- 
mainder to a charity ; the money was not actually 
laid out previous to the estate for life & the estates 
tail being spent. The gift of the charity failing 
by reason of Mortmain Act, & the estates tail not 
having been barred :—Held: the next of kin & 
not the heir-at-law, were entitled to the £30,000.— 
CoGAN v. STEPHENS (1835), 1 Beav. 482, n.; 
5 L. J. Ch.17; 48 E. R. 1027. . 

M — : . Ravenhill (1839), 1 Beav. 
Ae a hen cane i fey oids oS eee Say My 


; irte : 

; x 1848), 6 H 145; Taylor v. 
Testor (iec3y 3 De G. M. & G. 190. Menta. Simmons v. 
Rose (1856), 6 De G. M. & G. 411. 

1173. Gift void under Mortmain Act—Proceeds 
of land sold for charitable purpose—Heir-at-law 
entitled.|—Devise of lands to be sold, & part of 
the money arising by sale to go to charitable 
uses, the residue of the money being given over :— 
Held: so much as was given in mortmain sho 
lapse to the heir, & not go to the residuary legatees. 
—GRAVENOR v. HALLUM (1767), Amb. 643; 27 
E. R. 417; sub nom. GROSVENOR v. HALLAM, 1 
Bro. O. C. 61, n., L. C. 
Annotations :— . Hayford v. Benlows (1716), Amb, 581. 

‘Tregonwelt o, Sydenham. (1818), 8 Dow. 194, 

Cooke v. Stationers’ Co, (1831), 3 My. & K. 262. etd. 

Honchman v. A.-G. (1834) K. 485; Doe d. 

ae tf wv. Harris (1847), 16 M. & W. 517; 

Trus ella 23 L. J. Ch. 27,n.; 8 


Ne 18. Mentd. Turner v. Ogden (1787), 1 Cox 
Eq. uf 5 316: Lainson v, Lainson (1854), 24 L. J. Ch. 46. 
1174. .}—Where money, pro- 











duced by the sale of real estate, was bequeathed 
for charitable purposes:—Held: there was a 
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resulting trust for the heir.—Gipps v RUMSEY 
(818), Ves. & B. 294; 35 E. R. 331. 
n 


notations :~——Consd. Re Howell, Re Buckingham, 
v. Buckingham, {1914} 2 Ch. 1738. Green v. Jackson 
(1828), 5 Russ. 35; Amphlett v. Parke (1831), 2 Russ. & 

. 2231: Cooke v. Stationers’ Co. (1831), 3 My. & K. 262; 
B (1849), 3 De G. & Sm. 625. M 


v. penny 
Wh er v. Tatham (1831), 7 Bing. 628; Ellis v. Sclby 
; 6: kle v. Bristow (1864), 5 


freoth ct My. & Or Ge ; Bue 
ew B 7; Yeap Cheah Neo v. Ong Cheng Neo (1875), 
L. R. 6 P. C. 381; Pocock v. A.-G. (1876), 3 Ch. D. 3423 

Re Sinclair, Young v. Sinclair, [1903] W. N. 113. 

1175. .|—H. by will gave £800 
out of the money to be produced by the sale of 
her real estates, to trustees, for the benefit of 
certain charitable institutions, & she gave the 
residue of the money to J.:—Held: the gift of 
the £800 being void, her heir was entitled to it, 
& not J.—JONES v. MITCHELL (1823), 1 Sim. & St. 
290; 1L. J. O. S. Ch. 163; 57 E. R. 117. 
are oaon :—Refd. Cooke v. Stationers’ Co. (1831), 3 My. & 


1176. .]—A testator devised cer- 
tain frechold estates to trustees, to sell, & he 
directed the proceeds to be carried to the fund of 
his personal estate :—Held: there was no con- 
version from realty to personalty, so as to entitle 
the next of kin to take a part of the produce which, 
being given to charity, was void under the above 
Act, but the heir was entitled —WILLIAMS v. 
WILLIAMS, WILLIAMS v. KERSHAW (1835), as 
reported in 5 L. J. Ch. 84. 

Annotations :—Refd. Fitch v. Weber (1848), 6 Haro, 145. 
Moatd. Baker v. Sutton (1836), 1 Keen, 224; Ellis v. 
Selby (1836), 1 My. & Or. 286; A.-G. v. Southgate (1842), 
12 L. J. Ch. 147; Mitford v. Reynolds (1842), 1 Ph. 185; 
iy peers rey v. Goulbourn (1847), 16 L. J. Ch. 270; A.-G. 

v. Lawes (1849), 8 Hare, 32; Robinson v. Geldard (1852), 

Far eee 735; Whick De G. M. & 


cker v. Hume (1852), 1 
- 506: Calvert v. Armitage (1863), 1 Hem. & M. 446; 


Cocks v. Manners (1871), 40 L. J. Ch. 640; Re Jarman’s 
Estate, Leavers v. Clayton (1878), 8 Ch. D. 584; A.-G. 
v. Dartmouth Corpn. (1883), 48 L. T. 933; Re Hewitt’s 
Estate, Gateshead Corpn. v. Hudspeth (1883), 53 L. J. Ch. 
132; Fe Sutton, Stone v. A.-G. (1885), 28 Ch. D. 464 ; 
Ashworth v. Munn (1886), 34 Ch. D. 391; Re Lloyd 
Greame v. A.-G. (1893), 10 T. L. R. 66; Blair v. Duncan, 
[1902] A. C. 37; A.-G. for New Zealand v. Brown, [1917] 
A. O. 393; Re Eades, Eades v. Eades, [1920] 2 Ch. 353. 
1177. -]|—Testator gave his real 
& personal estate to trustees, upon trust with all 
convenient speed to convert into money; & he 
directed them, at the end of twelve months after 
his decease, to invest the sum of £600 out of his 
personal estate, in trust for a charity; he also 
directed them at the end of twelve months after 
his decease, all his property being personal, to 
lay out the residue for other charities. The 
realty was sold :—Held: (1) the £600 was not 
payable out of pure Wier Sareea but out of the 
mixed fund; & this gift, & the gift of the residue, 
were rendered void by the above Act, in the 
portion which the realty bore to the personalty ; 
(2) the realty was not converted to all intents, so 
as to entitle the next of kin to the fund released 
in consequence of the invalidity of the gift of the 
real estate to charity.— JOHNSON v. Woops (1840), 
2 Beav. 409; 9 L. J. Ch. 244; 48 E. R. 1240. 
Annotations :—As to (1) Refd. A.-G. v. Southgate (1842), 12 





























ro- 








L. J. Ch. 147; oughton v. Boughton, Boughton v. 

James (1848), 1 H. L. Cas. 406; Fitch v. Wobor (1848), 6 

Hare, 145. 

1178. ——- ———- ———.] WILSON v. CoLzs, No. 
1280, post. 

1179. Devisee entitled.]|— Money 


charged upon a real estate, for a charity, void by 
the above Act, shall sink in favour of the specific 
devisee, not go to the heir-at-law or residuary 
legatee. Secus when it is an exception out of the 
devise.—WRIGHT v. Row (1779), 1 Bro. C. C. 61; 
28 EB. R. 984. 


Annotations :-—. eb nwell v. Sydenham (1815) 
Dow, 194; Cooke v. Stationera’ Co. (18 


9 8 
1 31), 3 My. & K. 
3623; Henchman v. A.-G. (1834), 3 My. & K. 485, 
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_ 1180. -]|—Devise of copyhold land 
in fee upon condition that the devisee, within one 
month, pay £2,000 to testator’s exor., to be applied, 
after payment of debts & legacies, to charitable 











purposes. Testator died without leaving any 

customary heir or next of kin :—Held: the pro- 

portion of the £2,000, which was void by the above 

Act, was to be considered as real estate undisposed 

of, & the devisce, & not the Crown, was entitled 

to it.—HENCHMAN v. A.-G. (1834), 3 My. & K. 

485; 40 E. HK. 185, 1. C. 

Annotations :—Consd. Rittson v. Stordy (1855), 3 Sm. & G. 
230. Refd. Taylor v. Haygarth (1844), 14 Sim. 8: Lett 
». Randall, Lett 9. Dormor (1855), 8 Sm. & G. 83; ‘Talbot 
v. Jevers, [1917] 2 Ch. 363. 

1181. .|—A testator gave all his 
real & personal property of whatsoever nature & 
kind, to trustees, upon trust for his sister ; pro: 
vided always, & he thereby directed, that three 
several farms, therein respectively described, 
should be sold, & the proceeds applied to pur- 
pee prohibited by the above Act :—Held: the 
arms so directed to be sold, passed to testator’s 
sister as part of the general devise for her benefit.— 
CARTER v. HASWELL (1857), 26 L. J. Ch. 576; 29 
L. T. O. S. 308; 3 Jur. N.S. 788; 5 W. R. 388. 

1182. ——— Money to be laid out in land—-Income 
in remainder to charity—Next of kin entitled.)— 
COGAN v. STEPHENS, No. 1172, ante. 

11838. ———_ ——— When estate in any case lable 
to conversion—Residuary legatee entitled.|—Real 
estate was directed to be sold, & together with per- 
sonal, applied inter alia to charitable purposes, & 
‘‘ that the trustees should place out all the residue 
of testator’s estate ’’ and the interest thereon, on 
securities, & divide it, etc.’’ :—Held: the bequest 
as to the charity, was void, & the whole, as to 
other matters, was turned into _personalty. 
Residuary bequest of personalty includes every- 
thing, as a void legacy, or one that has lapsed.— 
DurRovur v. Morrevux (1749), 1 Ves. Sen. 320; 
1 Sim. & St. 292, n.; 27 E. R. 1057, L. C. 
Annotations :—Consd. Fletcher v. Ashburner (1779), 1 Bro. 

Cc. C. 497. Distd. Hutcheson v. Hammond (1790), 3 

Bro. C. 0.128; Williams v. Coade (1805), 10 Ves. 500. 
Consd. Maugham v. Mason (1813), 1 Ves. & B 
Amphlett v. Parke (1831), 2 Russ. & M. 221 : 
Phill s (1832), 1 My. & K. 649. Apld. Green v. Jackson 
1835), 2 Russ. & M. 238. Folld. Salt v. Chattaway (1841), 

Beav. 576. Refd. Digby »v. Legard Anta Dick. 
500; Kennell v. Abbott (1799), 4 Ves. 802; Jones v. 
Mitchell (1823), 1 Sim. & St. 290; Ackers v. Phipps 
(1855), 3 Cl. & Fin. 665; Copan: v. Stephen ues); 5 

-J.Ch. 17; Ex B- Pring (1841), 4 Y. & C. Ex. 507. 

Mentd. Turner v. den (1787), 1 Cox Eq. Cas. 316; 

Taylor v. Taylor (1853), 3 De G@. M. & G1 0; Spencer 

v. Wilson (1873), L. R. 16 Hq. 501. 


.|—See Cuaritiges, Vol. VIIT., p. 333, Nos. 
1192-1201. 

1184. Gift void under Accumulation Act, 1800 
(c. 98)—Proceeds of sale of land—Helir-at-law 
entitled.|—A testator gave certain annuities out 
of his residuary estate to his three children, ‘ & 
requested the surplus of the annual income to be 
applied in accumulation of the capital of his pro- 
perty, for the benefit of his grandchildren”; & 
after the death of the survivor of his three children, 
he directed the residue to be divided amongst his 
grandchildren then living. Testator then directed 
his trustees to convert his real & personal estate 
into money, when they should think proper, & to 
accumulate the income :—Held: (1) the direction 
for accumulation, exceeding 21 years from testa- 
tor’s death, was void under sect. 1 of the above Act, 
& it did not come within the exception of sect. 2, 
& the void accumulations did not belong to the 
residuary legatees, but were undisposed of; (2) 
such part of the accumulations arising from the 
converted real estate, as was void under the Act, 
belonged to the heir-at-law, & not to the next of 
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Sect. 56.—Failure of purpose of conversion: Sub- 
sects. 8 & 4.] 


kin.—EYRE v. MARSDEN (1888), 2 Keen, 564; 
7L. J. Ch. 220; 2 Jur. 583; 48 E. R. 744; on 


appeal (1839), 4 My. & Cr. 231, I. C. 
Annotations :~—As fo (1) Consd. Bourne v. Buckton (1851), 2 

Sim. N. 8. . ». Sturt (1853), 10 Haro : 
Gowan v. Broughton (1874), L. R. 19 Eq. 77; 
tee v. Pinder, [19 - ‘ 
v. (1841), 3 Beav. 587 ; 
1849), 3 De G. & Sm. 366; Barrington v. 

De G. M. & G. 480; Middleton v. Losh (1852), 1 Sm. 
: Edwards v. Tuck (1853), 8 De G. M. & G 
Tench v. Cheese (1854) 19 Beav. 3 ; 

8 Ch. App, 978; Scott v. Cu 

r 18 a ae deat v. Jovors gh} L.R. 20 
255: Weathe v. ornburg 
Re Walker, Walkor v. Walker 


Eq. 578; 
Walker, Walker v. Walker (1886), 54 L. a 792, 
Generally, Mentd. Elborne v. Goode (1844), 14 Sim. 165 ; 
Christian v. Foster (1846), 2 Ph. 161; Goodman v. 
Goodman (1847), 1 De G. & Sm. 695; Barrett ». 
1848), 11 L. T. O. &. 352; Smith v. Palmer (J849), 7 
are, 225; Jones v. Maggs (1852), 9 Hare, 605 ; Hughes 
o. Perrins (1853), 1 Eq. op. 385 ; Tench v. Cheese ft 55), 
3 W. R. 600; Pickford v. Brown, Brown v. Brown (1856), 
’ Ch. 702 ; Re Clulow’s Trust (1859), 1 John. & 

v. Brown 859), 4 De G. & J. 179; 
hn. 591; Jaun 


® 


. J. Ch. 
8; Du Maddison 
v. Pye (1863), 32 Beav. 658; Re Arnold’s Trusts (1870), 
L. R. 10 Eq. 252; Trethewy v. Helyar (1876), 46 L. J. Ch. 
25: Ra v. Carrick (1877), 5 Ch. D. 984: Luckcraft v. 
Pridham (1879), 48 L. J. Ch. 636; Patching v. Barnott 
(1881), 45 L. T. 202; Hurst v. Hurst (1884), 28 Ch. D. 
159; Re Giles (1886), 55 L. J. Ch. 695 ; Re Bowman, Re 
Lay, Whytehead v. Boulton (1889), 41 Ch. D. 525; 
Wharton v. Masterman, [1895] A. C. 186; Indorwick ». 
Tatchell, Tatchell v. atohell, Inderwick v. Inderwick, 
1901] 2 Ch. 738; Re Hall-Dare, Lo Marchant v. Lee 
armer, [1916] 1 Ch. 272. 

1185. .|—A testator devised his 
freehold, copyhold, & leasehold estates upon trust 
for sale, the proceeds & the accumulations to be 
invested, & his residuary personal estate in 
like manner, during the life of A., a person of 
unsound mind, after providing an annuity for A. 
After A.’s death, without having recovered, upon 
trust for certain legatees. By an unattested 
codicil, testator directed all the legacics in his 
will & codicil to be paid; but if the legacies were 
more than the property would yield, then the 
legatees were to be paid less, or wait till the 
decease of A. Testator also named B., C.,S. & D., 
already named as legatees in the will, his residuary 
legatees :—Held: all the legacies were payable 
out of the proceeds of the copyholds, & the resi- 
duary as well as the general legatees were entitled 
to resort to such proceeds.—WILDES v. DAVIES 
(1853), 1 Sm. & G. 475; 22 L. J. Ch. 495; 21 
L. T. 0. S. 206; 1 W. R. 253; 65 E. R. 208. 
Anooieting—Beth entree. Zharavengy (tet 38 

20 ‘ce ‘D. 893 Re Walker, Walker v. Walker C188 

L. T. 792. 


6), 54 
1186. 











-]—The heir-at-law, & not 
the next of kin, is entitled to the accumulations of 
the income of the proceeds of sale of real estate 
sold by trustees under a power contained in a will, 
which have arisen during such part of the period 
during which accumulation was directed by the 
will as exceeds the legal limit—Re Prrxins, 
Brown v. PERKINS (1909), 101 L. T. 345; 53 
Sol. Jo. 698; previous proceedings, [1907] 2 Ch. 
596. 
1187. ——— Money to be laid out in land—Next 
of kin entitled.|—A testator having power to 
charge real estates did, by deed, charge them with 
the payment, after the deaths of himself & his 
wife, of £6,000 & interest, to trustees upon such 
trusts as he should by will appoint. By his will 











EQUITY. 


he directed that the £6,000 & interest should form 
part of his duary personal estate, & directed 
the residue to be invested in the purchase of land, 
of which the trustees were to accumulate the rents 
in a manner which in part was void under the 
above Act :—Held: that part of the interest as 
to which the directions to accumulate were void 
went to the next of kin of the testator, & did not 
sink into the estates on which it was charged, or 

o to his heir.—Smmons v. Prrt (1873), 8 Ch. 
DP: 978; 48 L. J. Ch. 267; 29 L. T. 820; 21 

. R. 860, L. JJ. 

1188. Gift void for remoteness—Proceeds of sale 
of land — Heir-at-law entitled.) — BurLEY v. 
EVELYN, No. 1227, post. 

118 MARSDEN, 


189. ———- ——— ———.]—_-EYRE v. 
No. 1184, ante. 

1190. —— .}—A testator gave all his 
real & personal estates to trustees upon trust for 
sale, & directed them to invest the moneys arising 
therefrom for the benefit of his daughters for life, 
& to pay his daughters the interest thereof for 
their lives, & after the death of each daughter, 
he directed one half of her share to go to her 
children, & the interest of the other half to be paid 
to such children for their lives. There was then 
a limitation over of the interest of the last 
mentioned moieties to the great grandchildren of 
testator, which was clearly void for remoteness :— 
Held: testator’s daughters did not take an abso- 
lute interest in the shares which were thus un- 
disposed of; & the heir-at-law of testator, was 
entitled to so much of such shares as was the 
produce of real estate.—-WHITEHEAD v. BENNETT 
(1853), 1 Eq. ree 560; 21 L. T. O. S. 178; 18 
Jur. 140; 1 W. R. 406. 

1191. -]|—Under a devise, pre- 
viously to the operation of Law of Inheritance 
Amendment Act, 1833 (c. 106), to trustees, one 
being testator’s heir-at-law, upon trust, subject 
to certain prior estates, for conversion, the trust 
for conversion being void for remoteness, the 
equitable reversionary interest thus left undis- 
posed of results as part of the old use, & descends 
to the heir in his character of heir; & does not 
sO merge in his legal interest under the devise to 
him as a trustee, as to break the descent & con- 
stitute him a fresh stock from which, on decease 
intestate, the descent is to be traced. 

Testator never made it personal estate. It is 
true, he made it personal estate for certain pur- 
Sasi which failed ; but, if those purposes cannot 
be satisfied, he has expressed no intention about 
it. It goes back to testator, & passes to the heir ; 
& even when the land has been sold for the pur- 
poses of the will, as to any portion not well given, 
equity looks on it as passing in its original character 
to the heir (Woop, V.-C.).—BUCHANAN v. HARRI- 
SON (1861), 1 John. & H. 662; 31 L. J. Ch. 74; 
8 Jur. N.S. 965; 10 W. BR. 118; 70 E. RB. 909. 

Application to mixed fund.]—See No. 1177, ante. 

















SuB-secT. 4.—PROVISION TO AVOID RESULT OF 
FAILURE. 
1192. Proceeds of sale of realty—Intention of 
absolute conversion shown in will—Pass as per- 
sonalty.|—MADGIN v. LUMLEY, No. 1278, post! 





_— ——.|—Where a testator 
directed his real & perso estate to be sold, & 
his debts & legacies to be thereout paid, inclu 


certain charitable legacies & gave the residue o 
the mixed fund to A. & B. :—Held: the failure of 
oer legacies enured to the benefit of 


Part [X.—CoNnvERSION AND RECONVERSION. 


Taking the whole will together I am clearly of 
opinion that testator intended to treat the ed 
fund composed of the produce of his real & per- 
sonal estate as personalty (LoRD JyNDHURST, 
O.).—GREEN v. JACKSON (1835), 2 Russ. & M. 
288 ; 39 K. R. 385, L. 0.3; affg. (1828), 5 Russ. 85. 
Annotations :—Consd. Salt v. Chattaway (1841), 3 Beav. 

S14. Distd. Taylor v. so U831), 2 3 De G. M. & G. 190. 

Amphlett v. Parke (1831), 2 Russ. & M. 221. Mfentd. 

Carter v. Greon (1857), 5 W. R. 856. 

1194. ‘* Land to be sold ”’ for its full 
value.j|—A testator made his will, by which he 
directed his exors. to pay his funeral expenses & 
debts ‘‘ out of the proceeds of my property.”” He 
then continued: ‘‘ Whereas I am possessed of 
landed & chattel property as stated in the annexed 
schedule, 1 direct my exors. to sell my landed 
property, namely ... for its full value.’’ He 
then gave various specific legacies, including a 
specific devise of a portion of his real estate, & 
named resp. ‘‘my residuary legatee ’’ :—Held: 
the will contained a clear direction that the real 
estate not specifically devised should be converted 
into money for the general purposes of the will, & 
after payment of the debts & legacies, the surplus 
should go to the residuary legatee, & not to the 
heir-at-law.—SINGLETON v. TOMLINSON (1878), 
ope Oas. 404; 38 L. T. 653; 26 W. R. 722, 








Annotations :—Mentd. Smith v. Conder (1878), 9 Ch. D. 
170; Re Boyes, Boyes v. Carritt (1884), 26 Gh. D. 631; 
Durham v. Northen (1893), 69 L. T. 691; Ite Deprez, 
Henriques v. Deprez, (1917) 1 Ch. 24. 

1195. What operates to exclude heir— 
Express provision—Or necessary implication.]— 
(1) A. by will devised his lands to trustees to sell. 
& to dispose of the money as he by writing should 
appoint, & for want of appoinument, to his four 
nephews. A. by writing appointed his trustees 
to pay several sums to several persons; but not 
near the value of the lands :—Held: the surplus 
should go to the heir, & not to the nephews, as 
an interest resulting, & not disposed of. 

(2) There must either be express words in a 
will, or a necessary implication, to disinherit an 
heir-at-law.— LONDON (Crry) v. GARWAY (1706), 
2 Vern. 571; 23 E. R. 972. 

Annotations :—As to (1) Refd. Loder v. Lodor (1730), Mos. 
Be. Geen , Mentd. Hill v. London (Bp.) (1738), 1 





1196. ——— —-—- —— Specific bequest of residue.] 
—MALLABAR v. MALLABAR (1735), Cas. temp. 
Talb. 78; 2 Eq. Cas. Abr. 508; 25 E. R. 672, L. ©. 


Annotations sone. Hutcheson »v. Hammond (1790), 3 
Bro. CO. CO. 128. pid. Kennell v. Abbott (1799), 4 Ves. 
802.  Distd. i Coade (18 10 es 


Williams ov. 05), . 800. 

Stitt Ohlins ast) a Aiea eit" pla 
e .) e a 

vw. Taylor (1853), 3 De &. M. & G Lee 


. 190. Consd. Spencer 
ae on (1873), L. R. 16 Eq. 501. Refd. Cook v. 
Duckenfield Wine 2 Atk. 562; Bigby v. Legard (1774), 
Diok. 501 ; fey a Ven nee aia hoadichae Maugham 


vw. Mason (1813), 1 Ves. B. 410; v. Stephens 
1835), 5 L. J. Ch. 17; Re London Bridge Acts, Ex p. 
(1841), 4 Y. & OC. Ex. 607. Mentd. Hellier v. 


Tarrant Q , Cas. temp. Talb. 287; Kidney v. Couss- 
maker (1806), 12 Ves. 136; Hill v. London Bp.) (1838), 
1 Atk. 618; Barrs v. Fewkes (1865), 6 New Rep. 355. 
1197. —— Direction to whom money 
should go.|—-Testator gave real estates to be 
sold, & the produce to be considered as part of 
his personal estate; & thereout & out of his 
pray aps estate gave legacies to his next of kin, 
eir & others ; he gave other estates to be sold & 
the precuee to be considered from thenceforth 
as other part of his personal estate & to be dis- 
osed of in manner following; he then gave 
egacies, & some estates specifically & other 
legacies out of his trust moneys & personal estate ; 
& gave his exor. £1,000 to be osed of according 
to any instructions he might leave in writing; & 
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gave all the residue of his goods & chattels, per- 
sonal estate & effects, whatsoever, subject to 
debts, legacies, etc. No instructions being found : 
—Held: the heir was entitled to the £1,000. 

I am perfectly satisfled that where the ct. has 
no direction from testator to whom the money 
arising from any part of his real estate shall go, 
it rests with the heir-at-law (Lornp LouanBoroveu, 
0.).—OOoLLINS v. WAKEMAN (1795), 2 Ves. 683; 
30 E. R. 841, L. 0 
Annotations :---Consd. Taylor v. Taylor (1853), 3 De G. M. & 

G. 190. Refd. Hooper v. Goodwin (1811), 18 Ves. 156 ; 
aa pera v. Parko (1831), 2 Russ. & M. 221; Fitoh v. 
Weber (1848), 6 Hare, 145. Meatd. Simmons v. Pitt 

(1873), 21 W. R. 860. 

1198. Residuary corte oe eld ¢ 
a legacy, out of the produce of a copyhold estate 
directed to be sold, ae passed by the residuary 
clause against the heir; the object being a general 
conversion out & out.—KENNELL v. ABBOTT (1799), 
4 Ves. 802; 81 E.R. 416. 

Annotations :—Consd. Amphlett v. Parke (1831), 2 Russ. & 
M. 221. Refd. Cooke v. Stationers’ Co. (1831), 3 My. & K. 
262. Mentd. Giles v. Gilos (1836), 1 Keen, 685; Rishton 
v. Cobb (1839), 5 My. & Or. 145; Allen v. M‘Pherson 
teeta 1 L. Cas. 191; Re Davenports Trusts (1852), 
7 Jur. 314; Turner v. Brittain (1863), 3 New Rep. 21; 
Knox v. Wells (1864), 2 Hem. & M. 674; Smith ». Lomas 
(1884), 10 Jur. N. 8. 742; Wilkinson v. Joughin (1868), 

. R. 2 Eq. 319; Meluish v. Milton (1876), 3 Ch. D. 27; 
oddington, Boddington v. Clariat (1883), 22 Ch. D. 

597; Anderson v. Berkloy, [1902] 1 Ch. 936. 

1199. Not declaration against 
lapse to heir.j|—A testatrix by will gave real 
estate to trustees in trust to sell, & to stand pos- 
sessed of the proceeds as a fund of personal & not 
real estate, & declared that such proceeds, or any 
part thereof, should not in any event lapse for the 
benefit of her heir-at-law. After giving several 
legacies out of such proceeds, testatrix declared 
that the trustees should pay & apply the residue 
to such persons & for such uses as she should by 
any codicil direct. Testatrix died without making 
any codicil to her will:—Held: the declaration 
that such proceeds should be personal estate, & 
the exclusion of the heir-at-law, raised no gift by 
implication in favour of the next of kin; &, 
consequently, the heir-at-law was entitled to the 
surplus proceeds as undisposed of by the will.— 
Trrce v. WHBER (1848), 6 Hare, 145; 17 L. J. Ch. 
361; 11 L. T. O. S. 83; 12 Jur. 645; 67 E.R. 


Annotations :—Consd. Taylor v. Taylor (1853), 3 De G. M. & 
Refd Griffith v. Ricketts, G : 1 




















99; A.-G. v. Ailes (1887), 12 App. Cas. 672. entd. 
Bromley v. Wright (1849), 7 Hare, 334; Wombwell v. 
Hanrott (185 . Ch. 581; Ae Cameron, Nixon v. 


Cameron (1884), . D. 193 ” Re Holmes, Holmes v. 
Holmes (1890), 62 L. T. 383. 


1200. —— Property taken away from 
heir.j—(1) A testator devised real estate to trustees 
upon trust to sell the same, & declared that the 
moneys to arise from the sale thereof should sink 
into, & be deemed part of the residue of his per- 
sonal estate, & be a accordingly; & he 
bequeathed all the residue of his personal estate 
te the same trustees, upon trust, for seven of his 
children by name, share & share alike ; one of the 
children died in the lifetime of testator :—Held: 
the lapsed share of the proceeds of the sale of the 
real estate went to the heir-at-law, & not to the 
next of kin of testator. 

(2) If a testator directs a sale of his real & per 
sonal estate, & the proceeds to form a mixed fund, 
the heir-at-law, in the event of a gift of any portion 
of that mixed fund not taking effect, will be 
entitled to so much as was the proceeds of the 
real estate, upon the principle that the heir-at- 
law cannot be disinherited unless the property 
was given away from him. 
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Sect. 5.~—-Fatlure of ose of conversion: Sub- 
sects. 4 & 5, A. & BY y 


(8) The ct., where it has no direction from a 
testator to whom money arising from the sale of 
pet of his real estate shall go, will give it to his 

eir-at-law. 

(4) The meaning of a direction to sell real 
estates, & that the proceeds shall form part of the 
personal estate, is that, so far as the intention of 
testator can be carried out, the conversion takes 
effect according to the direction of the will; but 
where the object fails the direction does not take 
effect. In case of lapse, the personal estate does 
not go to the next of kin because testator intended 
it, but because the law carries it to them. So, as 
to the real estate the law gives it to the heir; & 
the law would do the same if testator had said 
that his real estate should not go to his heir, but 
had omitted to make a valid devise of it.—TAYLOR 
v. TAYLOR (1853), 3 De G. M. & G. 190; 1 Eq. 
Rep. 239; 22 L. J. Ch. 742; 21 L. T. O. S. 218; 
17 Jur. 5838; 1 W. R. 398; 483 E. R. 76, L. C. 

1201. ——— Trusts for payment of mortgage debts 
~—-Residue to settlor absolutely—No proviso for 
redemption.|—M., one an equity of re- 
demption of freehold property, had the entirety 
conveyed by the vendor & mtgee. under his own 
direction to a new mtgee., in trust for sale abso- 
lutely, the moneys to be applied to pay off both 
mtges., & the residue of the moneys to be in trust 
for him, M., his exors., administrators, & assigns, 
or subject to his appointment. There was no 
proviso for redemption :—Held: the property was 
converted out & out into personalty by the trust 
deed.— MARECHAUX v. CASE (1831), 1 L. J. Ch. 86. 

1202. -]—GRIFFITH v. RICKETTS, 
GRIFFITH v. LUNELL, No. 818, ante. 

1208. To be held as testator should appoint 
——Gift in default of appointment—Heir not ex- 
ee onon (City) v. Garway, No. 1195, 
ante. 

1204. ——— To be considered part of personal 
estate— Whether heir excluded.]—CoLLINns v. WAKE- 
MAN, No. 1197, ante. 

1205. ———.]—AMPHLETT v. PARKE, 


No. 1164, ante. 
-]—Devise of freehold & 




















1206. 
“dt fanny estates to be sold ; moneys to arise ‘‘ to 
be deemed part of my personal estate.” One of 
the legatees died in the lifetime of testator :— 
Held: the real estate was absolutely converted 
into personalty, & the lapsed legacy belonged to 
the residuary legatees, not to the heir.—PHILLirs 
v. PHILLIPS (1832), 1 My. & K. 649; 1 L. J. Ch. 
214; 39 EB. R. 826. 

Annotations :—Distd. Williams v. Williams, Williams v. 

Kershaw (1835), 6 L. J. Ch. 84. Consd. Co 

(1835), 5 L. J. Ch. 17; Fitch v. Weber 

aoe erd. Taylor v. Taylor (1853), 3 De 

Ran 











Mentd. Broom v. 


Naas : Hare, 84 ‘4 (1857), 24 Bea 2: Holroyd 
; man v. Woods F . 372; Holroyd v. 
Holroyd (1859), 28 L. J. Ch. 902 : 


PART IX, SECT. 5, SUB-SECT. 5.—A. 

12121. Land directed to be sold— 

Passes as realty.}—By marriage settle- | the t 
ment fee-simple lands & certain 

Spon use eet ek 4 a that the 
» a8 @ lands 

trustees, should sell the same, & hold 


the sale moneys & the rents until 





from 


till sold, & 


sale upon the trusts thereinafte 

declared ; & it was declared that the 
trustees should stand seised & possessed 
of the lands, sale moneys, & securities 
upon trust permit the same to 
remain in their then state of investment, 
or should, on the application, or with 
the consent in writing of the husband & 


etc., with an 


wife or the survivor, & after the death 
of the survivor, at the discretion of 
call in the securities & 


receive the moneys 


mentioned, & Rey ue rents of the lands 
e 


r | moneys & securities, to the husband, | the 
ultimate 

the lands, or sale moneys & portion 
of the securities, for e husband. 
The settlement contain 
lay out the trust funds in the purchase 
f tea, & it was thereby 


) tamenta, 
declared that the 


EQUITY. 


1207. ——- ——— ——_.]—_Firco v. WesxmR, No. 
1199, ante. 
120 


No. 1200, ante. 

1209. —— ——.]|—A testator empowered 
his trustees to sell his real estate, & directed it 
‘“‘ for the purpose of distribution ’’ to be considered 
personal estate. He then gave it & his personal 
estate to certain persons, with an ultimate limita- 
tion to “ his own right heirs & next of kin, accord- 
ing to the respective natures & qualities thereof.’’ 
The prior limitations having failed :—Held: there 
was no absolute conversion, but the heir-at-law 
took the produce of the realty.—EDWARDS v. 


Tuck (1856), 23 Beav. 268; 53 H. R. 105. 
Annotation :—Mentd. Re White, White v. Edmond (1901), 


70 L. J. Ch. 300 

1210. —— —— -]—BEDFORD v. BEDFORD, 
No. 1168, ante. 

1211. ——— ——— For all intents & purposes— 
Whether heir excluded.|—RoBINSON v. LONDON 
HOospPITAL (GOVERNORS), No. 431, ante. 

Declaration that realty should pass as personalty.]| 
— See No. 825, ante. 

Declaration that personalty should pass as realty.] 


—See No. 827, ante. 


—— -————.]|—TAYLOR v. TAYLOR, 











SuB-sEcT. 5.—CHARACTER IN WHICH PROPERTY 
DEVOLVES. 
A. On Total Failure of Purpose. 

1212. Land directed to be sold—Passes as realty.] 
—Moaea v. Hopaes (1750), 1 Cox, Eq. Cas. 9; 2 
Ves. Sen. 52; 29 E. R. 1038. 

Annotations :—Mentd. Nogus v. Coulter (1759), 1 Dick, 326 ; 
A.-G. v. Heartwell (1764), Amb. 451; A.-G. ». Tynd 
(1764), 2 Eden, 207; Foster v. Blagden (1771), Amb. 
704; Hilliard v. Taylor (1773), 2 Dick. 475 ; Wobster v, 
Southey (1887 36 Ch. D. 9; Re Oliver’s Sottlmt. 
Evered v. Leigh, (1905! 1 Ch. 191; Re Verrall National 
Trust for Places of Historic Interest or Natural Beauty 
v. A.-G., [1916] 1 Ch. 100. 

1213. Intention of sale.|——Where land 
is devised to be sold, and there is a partial failure 
of the purpose of the devisor as to the price, but 
there remains some purpose of the devisor to be 
answered by a sale, there the heir takes the benefit 
of the partial failure as money, & not asland. But 
if there be a total failure of the purpose of the 
devisor as to the price, his intention as to a sale 
is to be considered as not applying to the events 
which have happened, & the heir takes the land 
as real estate.—SMITH v. CLAXTON (1820), 4 Madd. 
484; 565. R. 784. 


Annotations :—Apld. Dixon v._Dawson, Slawin v. Farside 
(1843) 2 Sim. & St. 327. Folld. Davenport v. Coltman 








842), 12 Sim. 588; Carr v. Collins (1843), 7 Jur. 165. 

pid. Re Hopkinson, Dyson »v. Hopkinson, [1922] 1 Ch. 65. 
Refd. Cogan v. Stephens (1835), 5 L. J. Ch. 17; Fitch ». 
Weber (1848), 6 Hare, 145; Whitehead v. Bennett 
ee 1 Hq. Rep. 560; Wild v. Davies (1853), 1 W. R. 
53; Head v. Godlee, Reynolds v. Godlee (1859), John. 
536: Re Tealo, Teale v. Teale (1885), 53 L. T. 936; Re 
Spencer Cooper, Pod v. Spencer Cooper, [1908] 1 Ch. 130, 

1214. Notwithstanding actual sale.}|— 


DAVENPORT v. COLTMAN, No. 1165, ante. 

to be purchased, & the said “‘landa, 
should be considered for all the pur- 
poses of the settlement as personal 











to arise there- | estate only. The lands had been 
or arising from a sale of the lands, | recently bought by the husband; 

if sold, & invest the same as therein {| part of the purchase-money was ai 
out of the e’s fortune, & the settle- 


ment contained provisions for securing 
repayment of same in certain 
events. The lands were not sold, & 
the ultimate limitation took effect :— 
Held: thero was no conversion of the 
lands, & they passed, on the death 
of the husband, as real estate to his 
heir-at-law.—MAOGWIRE v. MACGWIRE, 
{1900} 11. R. 200.—IR. 


rest of the sale 
limitation as to 


ed a power to 


hereditaments s0 
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1215. ———- ———.]—-CLARKE v. FRANKLIN, No. 
1047, ante. 
1216, ——— -]|—Where a testator directs a 





sale of his real estate for purposes which wholly 
fail, the heir takes it as realty ; but if the failure 
be only partial, he takes it as personalty.— 
BAGSTER v. FACKERELL (1859), 26 Beav. 469; 53 


KB. R. 979. 

1217. roa, his will testator devised 
his real & leasehold estates to the use of trustees 
upon trust to let the same until the time thereafter 
appointed for the sale thereof & to apply the rents 
& profits meanwhile upon the same trusts as those 
upon which the proceeds of sale of his personal 
estate were thereafter given. He then gave his 
personal estate to his trustees upon trust to sell 
such parts as did not consist of money or satis- 
factory securities for money & to invest the pro- 
ceeds & to stand possessed of the income of his 
residuary personal estate & of the rents & profits 
of his real & leasehold estates upon trust to divide 
the same among eight tenants for life or the sur- 
vivors of them or the survivor other than H. 
Testator then declared that from & after the 
death of the last survivor other than H. his real 
& personal estate should be sold .& converted at 
such time or times as his trustees should think 
fit & that his trustees should hold the proceeds of 
sale upon trusts which failed by reason of the 
death of H. in 1876 before any of the other tenants 
for life. Testator’s heir-at-law died in 1882 & 
the last of the tenants for life in 1917 :—Held : the 
objects for which the sale was directed had in the 
result completely failed & no conversion was 
effected & testator’s real estate devolved upon the 
heir-at-law as real estate & passed on the heir- 
at-law’s death to his heir. It made no difference 
that for some time aiter testator’s death it re- 
mained uncertain whether conversion would be 
necessary for the purposes of the will.—Re Hopr- 
KINSON, DYSON v. HOPKINSON, [1922] 1 Ch. 65; 
91 L. J. Ch. 128, 126 L. T. 649; 66 Sol. Jo. 











Land purchased before failure 
of trust.]|—CuntTeis v. WORMALD, No. 1236, post. 
1219. Trust for sale on future event—Un- 
enforceable on event happening—Passes as realty.] 
——Re GRIMTHORPE (LORD), BECKETT v. GRIM- 
THORPE (LORD), No. 1405, post. 
See, also, Sect. 5, sub-sect. 3, ante. 


B. On Partial Failure of Purpose. 

1220. Land directed to be sold—Results to settlor 
as money.|—_W. conveyed estates in fee to trustees 
to sell, & pay debts, etc., & afterwards to apply 
the residue as follows: To raise a sum & pay 
interest to D. till marriage, & pay the principal 
to 1). within 12 months after marriage, then to 
divide the residue in shares among pltfs. By 
will he gave, out of other lands, a charge for 
another daughter, the residue to pltfs. D. died 
unmarried :—Held: the £1,500 resulted to the 
settlor as a resulting trust, but in his hands was 

rsonal estate, & passed as part of the residue.— 

EWITT v. WRIGHT (1780), 1 Bro. C. C. 86; 28 
EB. R. 1001. 

Annotations :—Folld. Clarke v. Franklin (1858), 4 K. & J. 

257. fd. Head v. Godlee, Reynolds v. Godlee (1859), 


29 L. J. Ch. 633; Re Grimthorpe, Beckett v. Grimthorpe, 
{1908] 1 Ch. 666. 


. os: roceeds 
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1. Land directed to be sold—Exze- 


: 325 1 
eutor entitled pe pesonaly }~—Through No 8. 





the partial failure of @ trust for 
conversion of realty a testator died 1221 i. 
intestate as to portion of the proceed personalty.}—Where 


8 
of the conversion :—Held: these 


J.——VOL. xXx. 


RRIMA 
RUSTEE Co. (1806), 17 N. S. W. act 
; 12 N. 8. . W. 73; 1 
W. W. N. 134.—AU8S. ap 
Heir-at-law 


real esta 
devised upon trust for conversion into 
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1221. ——— Helr-at-law entitled as personalty.} 
— WRIGHT v. WRIGHT, No. 1245, post. 





1222. ——.]—SmitH v. CLaxTon, No. 
1218, ante. 
1223. .J]—Drxon v. Dawson, SLAWIN 








v. FARSIDE, No. 1248, post. 

1224. .|—A testator devised his real 
estate upon trust, for sale, & bequeathed the pro- 
duce of the sale, together with his personal estate, 
as one mixed fund, to his children attaining the 
age of 21 & in default of children living to attain 
that age, he directed his trustees to pay, assign & 
transfer such trust moneys, funds or securities, to 
such person or persons as be should thereafter, by 
any codicil, direct or appoint, his, her, or their 
exors., administrators, or assigns, for his or their 
absolute benefit. Testator’s only child who sur- 
vived him was a daughter who died under 21, & 
he made no codicil to his will in exercise of this 
power :—Held: such part of the real estate of 
testator as was unsold at the death of the child, 
descended to her as his heiress-at-law, with the 
character of personal estate.—JESSOPP v. WATSON 
Meo eas My. & K. 665; 2 L. J. Ch. 197; 39 


Annotations :—Apld. Re Richerson, Scales v. Heyhoe, [1892] 
1 Ch. 379. Refd. Cogan v. Se ah (1835), 5 L. J. Ch. 
17; Williams v. Williams, Williams v. Kershaw (1835), 
5 L. J. Ch. 84; Fitch v. Weber (1848), 6 Hare, 145. 
1225. -]—Devise of freeholds to be 

sold & after payment of debts, the residue to be 

invested on certain trusts :—Held: to be a con- 
version so that on a lapse the heir would take it 

as personalty.—BARBER v. BARBER (1837), 7 

L. J. Ch. 70; 1 Jur. 915. 

















1226. ee ee -]—HATFIELD Vv. PRYME, No. 
1167, ante. 
1227. ——- -——.]—Testator directed the 


trustees of his will to sell his real estates & retain 
£5,000 out of the proceeds, & to stand possessed 
of that sum in trust for A. for life, remainder in 
trust for A.’s son for lifé, with divers remainders 
over, all of which were void for remoteness; & 
he gave his personal estate, after payment of the 
legacies thereinafter given, & the residue of the 
money to arise by the sale of his real estates after 
making good the £5,000, to B. A. died a bachelor. 
Testator’s heir also died :—Held: the heir’s 
personal representative was entitled to the £5,000. 
When a testator carves a chattel interest out of 
his real estate & makes it the subject of limitations 
which fail, it results to his heir, but with the 
character which testator impressed upon _ it 
(SHADWELL, V.-C.).—BURLEY v. EVELYN (1848), 
16 Sim. 290; 11 L. T. O. S. 410; 12 Jur. 712; 
60 EH. R. 885. 
auc :—Mentd. Re Bence, Smith v. Bonce, [1891] 3 


1228. ——— 





|—CLARKE v. FRANKLIN, No 











1047, ante. 

1229. ——.]— BAGSTER v. FACKERELL, 
No. 1216, ante. 

1230. -]—Where real estate is devised 


to be sold, & there is a partial failure of the pur- 
poses for which the sale was directed, but some 

ose remains to be fulfilled, the pro rty is 
Pel to be converted; &, if undisposed of by the 
will, the partial failure enures for the benefit of 
the heir as money & not as land. 


A testator devised two freehold houses to trustees 
passed to the exors. a8 


personalty to be held upon trusts, 
which in the result y fail, the 
roceeds of the lands sold & land, if 
any, unsold, so far as the same are 
licable to trusta which have failed 
both result to the h 
estate.—M‘D 


N v. PERPETUAL 
N. 

eir as personal 

e ERMOTT 0. A.-G. (No. 2), 

{1923} 1]. RK. 142, 148.—IR. 


cc 


entitled as 
te is 


386 


Sect. 5.—Failure of purpose of conversion: Sub- 
sect. 5, B. Sect. 6: Sub-sect. 1.] 


upon trust to sell & invest & pay the dividends of 
the money invested to his widow for life, & at her 
death to transfer the principal sum to the treasurer 
of a charitable institution. The ultimate gift for 
the benefit of the charity failed as against the 

licy of Mortmain Acts :—Held: the conversion 

k place for the purpose of the widow’s life 
interest, & on her death, the proceeds of the sale 
which had been made belonged in equal moieties 
to the two co-heiresses of testator as personal & 
not real estate; & pltf., who was the heir-at-law 
of one of the co-heiresses who had died, took 
nothing, but her share in the proceeds of the sale 
went to her personal representative.—-WILSON v. 
Couns (1860), 28 Beav. 215; 3 L. T. 44; 6 Jur. 
N.S. 1008; 8 W. BR. 883; 54 EB. R. 348. 


1231. ——- ——.]—A.-G. v. Lomas, No. 916, 
ante. 
12382. —— Whether land sold or unsold.]/— 





Where real estate is devised upon trust for con- 
version into personalty to be held upon trusts 
which emer fail, the proceeds of the land sold 
& the land, if any, unsold, both result to the heir 
as personal estate.—-He KICHERSON, SCALES v. 
HEYHOER, [1892] 1 Oh. 379; 61 L. J. Ch. 202; 66 
L. T. 1743; 40 W. R. 233; 86 Sol. Jo. 200. 

Annotation :—Retd. Re Hopkinson, Dyson v. Hopkinson, 

(1922) 1 Ch. 65. 

1283. Fund to be raised out of realty—Devisee 
entitled as realty.|—-Freeholds were devised upon 
trust to raise £2,000 ‘‘ by sale or otherwise,”’ & to 
permit testator’s son P. to enjoy the estate ’’ aftcr 
raising as aforesaid,’’ for his life, with trusts in 
remainder for P.’s children, & in the event, which 
happened, of P. dying without leaving issue, in 
trust for S. & T. in common fee. ‘Trusts were 
declared of the £2,000, which, as to £1,000, were 
for a daughter of testator for life, &, after her death, 
for her children. The £2,000 was not raised till 
aftor the death of P., who survived S. & T., & 
kept down the interest of the £2,000. The 
daughter afterwards died without ever having had 
a child :—Held: the £1,000 formed part of the 
real estates of S. & T. at their decease.—He 
CooPrr’s Trusts (1853), 4 De G. M. & G. 757; 
2 Eq. Rep. 65; 23 L. J. Oh. 25; 22 L. T. O. S. 
he 17 Jur. 1087; 2 W. R. 601; 43 E. R. 704, 
Annotations :— Re Newberry’ ‘; - dD. 

746, Me ntde tence v. Kayess. nttisie le 4 % ary : 

Heptinstall v. Gott (1862), 2 John. & H. 449. 


1234. Money to be laid out in land—Heir-at- 
law takes as personalty.|—-By marriage settlement 
£500 was assigned to trustees in trust, to lay the 
same out in land, with the consent of the wife, & 
to pay the rents to the wife for her life, for her 
separate use, remainder to the husband for life, & 
after the death of the survivor in trust to convey 
the same to such persons, & for such estates as 
the wife should by deed or will appoint; & in 
default of appointment, in trust for the right heirs 
of the wife for ever. Proviso that until such 

urchase should be made the trustees should 

vest the money in the public funds with the 
consent of the wife, & pay the dividends to the 
wife for life, for her separate use, & after her death 
to such persons as the rents of the lands to be 
purchased would to, according to the limita- 
tions aforesaid, & to pay or transfer the principal 
sum of £500 or the stock in which the same should 
be invested to such person as, according to the 
limitations aforesaid would be entitled to the 
inheritance of such lands. This £500 was never 
paid to the trustees, but remained in the hands 


Equity. 


of the husband at the death of the wife. She 
having made no appointment, this £500 vested 
in her heir-at-law, subject to the life interest of 
the husband, but the heir took it as money, & 
therefore at her death this interest passed to his 
personal representatives.—RussmLL v. SMYTHIES 
(1786), 1 Cox, Eq. Oas. 215; 29 B. R. 11386. 

1235. ——— Next of kin takes as personalty.)— 
Personalty directed by will to be laid out in land, 
to be held on trusts which do not exhaust the 
absolute interest devolves, after the expiration 
of the epee trusts, upon the exors. of testator 
for the benefit of his next of kin, & not upon his 
heir. Such personalty is not taken by the next 
of kin as realty but notwithstanding the con- 
structive or actual conversion, goes to the exors. 
to be dealt with as personal estate.—HEaApD v. 
GODLER, REYNOLDS v. GODLEE (1859), John. 
536; 29 L. J. Ch. 633; 6 Jur. N.S. 495; 8 W. RH. 
147; 70 E.R. 534. 


Annotations :—Overd. Curteis v. Wormald (1878), 10 Ch. D. 
172. Mentd. Wise v. Piper (1880), 41 L. T. 794. 


1236. ——— Next of kin takes as realty.|—-Where 
personal estate is bequeathed upon trusts for con- 
version into land to be held on trusts which ulti- 
mately fail, land purchased before the failure of 
the trusts goes to the next of kin as real estate. 
Head v. Godlee, Reynolds v. Godlee, No. 1235, ante, 
overd.—CuURTEIS v. WORMALD (1878), 10 Ch. D. 


172 ’ 40 L. 1; 108 : 27 W. R. 419, L. JJ. 
Annotations _apprvd. Re Richerson, Scales » Heyhoe 
{1892 1 Ch. 379, Retd. Mordaunt v. Benwell (1881), 36 


See, also, Sect. 5, sub-sect. 2, ante. 


Secr. 6.—SURPLUS AFTER SATISFACTION OF 
PURPOSE OF CONVERSION. 


Sus-sEcr. 1.—IN GENERAL. 


1287. General rule—Land to be sold for particular 
er haa tary proceeds pass as land.]—Properly, 
nothing is the personal estate of a testator, that 
was not so at his death ; he may so express himself as 
to show something else intended; but where there is 
nothing but a direction to sell land with an appli- 
cation of the moncy to a particular purpose, there 
is no instance of holding the surplus, after that 
purpose answered, to form part of the personal 
estate, so as to pass by the residuary bequest.— 
ee v. MASON (1813), 1 Ves. & B. 410; 85 


‘Annotations :—Apld. Spencer v. Wilson (1873), L. R. 16 Eq. 
501. Refd. Amphictt v. Parke (1831), 2 Russ. & M. 221. 


1238. Land to be sold for payment of debts or 
legacies—Heir entitled to surplus proceeds.]— 
Land is devised to trustees to sell, & out of the 
money arising by the sale, amongst other sums to 
pay £100 to his heir-at-law; & no disposition is 
made by the testator of the surplus of his estate. 
The land shall not be turned into personal estate, 
nor more sold than is necessary to pay the legacies, 
& the heir shall have the surplus.—RANDALL »v. 
BooxEy (1701), 2 Vern. 425; Prec. Ch. 162; 1 
Eq. Cas. Abr. 272, pl. 4; 28 E. R. 872. 
Annotations :—Reid. Pawlett v. Morley & Herbert (1702), 

2 Freem. Ch. 263; Farrington v, oe (1718) 1 
P. Wms. 544; Hill'». London (Bp.) (1788), T Atk. 6is; 
Bagshaw v. Spencer (1748), 1 Vos. Sen. 142. 


1239. -|—Where one devises lanfs to 
his exors., who are no relations, to sell for the best 
rice, & to pay his debts, legacies, & funerals, so 
ar as the same will extend, & gives legacies to his 
heirs-at-law, & £100 to the children of one of his 
exors., but nothing to his exors., in such case the 
exors. shall be but trustees for the heirs-at-law, 
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after debts paid.—STARKEY v. Brooks (1717), 

1 P. Wms. 390; 24 HE. R. 439, L. OC. 

1240. ——— Devise in aid of personal estate 
—Personalty sufficient.|—-Lands devised to his 
wife & her heirs, to be sold for the payment of 
debts & legacies in aid of the personal estate, & 
not being sold; if the personal estate is sufficient 
to discharge the whole, the heir shall have the 
lands as a resulting trust.—BuaaiIns v. YATES 
(1724), 9 Mod. Rep. 122; 88 BH. R. 354. 

1241. —— ——- -———- ———.]—Testatrix having 
given real & personal estate to pay legacies, & the 
personalty being sufficient to pay them, the real 
estate shall not be sold for the next of kin.— 
Ouirry v. PARKER (1793), 4 Bro. C. C. 411; 2 
Ves. 271; 29 EH. R. 963. 

Annotations :—Dbtd. Simmons v. Rose 1856) 6 De G.M. & 
G. 411. Distd. A.-G. v. Lomas (1873), L. R. 9 Exch. 29. 
Refd. Arhphictt v. Parke (1831), 2 Russ. ie M. 201, 

1242. .|—Real & personal estate was 
devised to the exor. in trust to pay debts & legacies ; 
the rest & residue to himself. The only purpose 
of devising the real appearing to be to insure 
payment of the debts, without any intention to 
disinherit the heir:—Held: (1) it was only a 
charge ; (2) the heir was entitled to the surplus of 
the real estate.—HALLIDAY v. Hupson (1796), 
3 Ves. 210; 30 HK. BR. 973. 

1248. -]—(1) Direction by will to sell 
real estates, & after the sale to pay certain legacies : 
—Held: upon the will not a conversion out & 
out; & the surplus produce did not pass by an 
unattested codicil. 

(2) No election against an heir-at-law, claiming 
under a will, & algo against it a real estate, for 
want of a duc execution according to the statute, 
unless an express condition is annexcd.—_SHEDDON 
v. GOODRICH (1803), 8 Ves. 481 ; 32 E. R. 441, L. C. 


Annotations :—As to (1 opld. HoopaE v. aces (1811), 
18 Ves. 156. Conad: liins v. Jabnson (16 $5), 4L.7 

226. d. Coverdale. v. Lewis (1862), 30 Beav. 100; 

As to (2) Refd. Thollusson v. spoodtord (7200), 13 Ves. 209 ; 

Re Anderson, Pogler v. Gillatt, preue 2 Ch. 7 Generally, 

Mentd. Smith v. Newboult t (4853), 1 V.R. 230; Kermode 

v. Macdonald (1868), 3 Ch. App. 584. 


1244. -|—Devise of real estate, to be 
sold. The object being a provision for legacies, 
not an absolute conversion to all intents, a resulting 
trust for the heir-at-law as to the surplus; which 
was not affected by the appointment of ‘‘ residuary 
ih pie v. USHER (1805), 11 Ves. 87; 32 

21 























notation :-—Mentd. Willcock v. Love, Love v. Willcock 
Anisot), 16 L. T. O. S. 348. 
1245. -/—Devise of real estate in 








trust to sell. If a conversion to personal property, 
not absolutely, but for partial purposes as the 
payment of debts, there is a resulting trust as to 
the surplus for the heir, but as personal property.— 
eee v. WRIGHT (1809), 16 Ves. 188; 33 E. R. 
Armciations : :—Folld. oak ae cone 


efd. Head v. Godlee, Re 
536; Wilson v. Coles (1860), % o T. 


1843), 7 Jur. 165. 
‘Vea (1859), John. 





1246. a Meda v. Mason, No. 
1237, ante. 
1247. —— -——— Property sold after death of 


bankrupt.]—S., N. & M. carried on business as 
bankers in partnership, & were interested in the 
profits & losses of such banking concerns re- 
spectively, as follows: S. for five-twelfths, N. for 
two-twelfths, & M. for five-twelfth parts. On 
Jan. 20, 1812, & commission of bkpt. was awarded 

against them, but the full amount of the joint & 
feparate debts of bkpts., with interest, was paid. 
To complete such 2 payment real estates of great 
value belonging to bkpt., S., were sold by the 
assignees, & on the ete e, S. contributed upwards 
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es £46, eae beyond his proportionate share of the 
losses of e firm, P Part of the estates were sold 
durin ri life of S.; part were contracted to be 
sold, but not sold at the time of his death, & the 
remainder were sold since his death, & a surplus 
remained in the hands of the assignees :—Held: 
the heir of S., as such, had no claim in respect of 
the estatgs of S., sold in his lifetime, the same being 
converted out & out, & the produce must be taken 
as it isfound; but the surplus moneys in the hands 
of pltf., to the amount of the produce of the estate 
sold after the death of S., belonged to the heir-at- 
law, with four per cent. interest, unless rents & 
profits were claimed.—BANKs v. ScorTr (1821), 
5 Madd. 493; 56 H. R. 984. 

1248. ——— .]—Testatrix devised all her 
real estate to trustees in trust to sell, & out of the 
produce to pay her funeral & testamentary 
expenses & legacies, except her charitable legacies, 
which she directed to be paid out of her personal 
estate, legally applicable to that purpose, & not, 
out of any part of her lands, etc., which she might 
die seised or possessed of ; & she also directed her 
trustees to keep separate accounts of the proceeds 
of her lands, etc., & of her personal estate legally 
applicable for charitable purposes; & that, if 
the proceeds of her messuages, ete. -» Should be 





| insufficient to pay the legacies directed to be paid 


therewith, the trustees should apply her personal 
estate in payment of such legacies :—Held: 
(1) her heir & next of kin, & not her residuary 
legatee, were entitled to the surplus proceeds of 
her freeholds & leaseholds; (2) the freeholds having 
been properly sold in the heir’s lifetume, the surplus 
was part of his personal estate.—DIXoNn v. DAWSON, 
SLAWIN v. FarsipE (1825), 2 Sim. & St. 327; 
3 .L. J. 0.8. Ch. 195; 57H. R. 371. 
Annotations :—Cenerally, Refd. Spencer v. Wilson (1873 
42 L. J. Ch. jn Mentd. Holmes v. Sayer-Milw 
(1878), 38 L. T. 3 


1249. —— .]—Testator gave his real estate 
to trustees, upon trust to sell, & out of the proceeds 
to pay his debts & trustees’ costs & expenses, & 
then to pay two legacies of £500 each, & to invest 
another £500 for the benefit of A. for life, & after 
her death for B. absolutely, & he gave his ready 
money & securities for money, & all other his 
personal estate to B. :—Held: the surplus of the 
produce of the real estate, after payment of the 
charges, passed to testator’s heir-at-law.—CoLLis 
v. ROBINS (1847), 1 De G. & Sm. 131; 16 L. J. Ch. 





261; 9L. T. O. S. 121; 11 Jur. 362; 63 KH. R. 

ie 

Annotations :—Refd. Spencer v. Wilson (1873) ), 42 “A J. Ch. 
Heal “Mentd. Paterson v. Scott (1852), 1 De G. M. & G. 
531; Kilford v. Blaney (1885), 55 L. J. én> 188. 








1250. }—M., on his 
1812, settled real estate upon trusts for LE sclt 
for life, remainder to his wife for life, remainder 
to their children as tenants in common (without 
the word heirs), remainder in default of children 
of the marriage, to himself in fee. 

In 1830, M. executed a creditors’ deed conveying 
all his real estate to trustees upon trusts for pay- 
ment of his debts. There were several children of 
the marriage, & it being thought that M. had only 
a life estate in the settled property that alone was 
sold, & the creditors being satisfied, the question 
arose as to whether the reversion in fee of M. had 
been converted into personalty by the deed :— 
Held: the surplus property not sold for the 
purposes of the deed of 1830 was not converted.— 
CLISSOLD v. CORK (1872), 27 L. T. 148; 20 W. R. 
796. 

Liability of real estate for payment of debts & 
legacies.|—See EXECUTORS. 


cc2 
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Sect. 6.—Surplus after satisfaction of purpose of 
conversion : Sub-sects.1 & 2. Sects. 7 & 8.) 


Surplus proceeds after sale by order of court.}/— 
See Nos. 1251-1255, post. 

Effect of provision to avoid failure.|—Sce Nos. 
1194-1196, ante. 


Sus-sEcT. 2.—SALE BY ORDER OF COURT. 

1251. Surplus proceeds of sale—Retain character 
of land.]—<A. being seised 1n tee of an estate subject 
to a term for raising £5,000 for B., made a devise, 
in general terms, sufficient to comprise the estate. 
Afterwards, part of it was sold for the remainder 
of the term for £7,600, under a decree for raising 
the £5,000; & A. sold the reversion to the pur- 
chaser for a further sum; & an assignment & 
conveyance were made to complete the sales. 
The £5,000 was paid to B. out of the £7,600; 
but the surplus remained in ct. until long after A.’s 
death :—Held: as an excessive sale had been 
made under the decree, the surplus retained the 
character of real estate, & notwithstanding the 
assignment & conveyance, the devise remained 
unrevoked with respect to it.—JERMY 1. PRESTON 
(1842), 13 Sim. 356; 60 BE. RK. 138. 

Annotations :—Dbtd. Steed v. Preece (1874), L. R. 18 Eq. 
192. Refd. Hyett v. Mckin (1884), 25 Ch. D. 735 ; Burgess 
v. Booth, (1908} 1 Ch. 880. 

1252. Administration action.]—Sub- 
ject to the debts, etc., real estates were devised to 
A. They were all sold in an administration suit, 
to which the devisee was a party. After payment 
of tne debts, etc., there remained a sum in ct. at the 
death of the devisce :—Held: it was of the cha- 
racter of real estate, & passed to her heir.— 
CookE v. DRALEY (1855), 22 Beav. 196; 52 HE. R. 
1083. 

Annotations :—Apld. Dyer v. Dyer (1865), 34 Beav. 504. 
D Steed v. Preece (1874), L. R. 18 Eq. 192; Pole 
v, Pole, Mundy Pole v. Pole, Martin v. Pole, [1924] 1 Ch. 
156. Refd. Hyett v. Mokin (1884), 25 Ch. D. 735; Hartley 
v. Pendarves, [1901] 2 Ch. 498; Burgess v. Booth, [1908] 


1 Ch. 

1258. Conversion absolute—Passes as per- 
sonalty.|—-A testator gave the residue of his real 
& personal estate to his three sisters as tenants in 
common, & he empowered his exor. to sell all or 
any part of his real estate, & to stand possessed 
of the clear proceeds upon trust to pay his debts, 
funeral & testamentary expenses, & legacies, & 
to hold the residue in trust for his three sisters as 
tenants in common, & to pay & divide the same 
accordingly. A portion of the real estate was sold 
under an order of the ct., with the concurrence of 
the testator’s sisters, for the purpose of paying 
off a mtge. on another part of the estate. The 
purchase-money was paid intoct. The mtge. did 
not exhaust the proceeds of the sale :—Held: 
the conversion was absolute, & the surplus was 

ersonal estate.—CROWTHER v. BRADNEY (1873), 


8 L. T. 464. 











41254. —— ——- ——.|—-STEED v. PREECE, No 
994, ante. 
4255. ——- —— ———.]—Where the conversion 


PART IX. SECT. 6, SUB-SEOT. 2. 

m. Surplus proceeds of sale— 
Conversion absolute—Pass as realty.}— 
In a mtgee.’s suit for foreclosure & 
sale against L., the owner in fee of the 
mortgaged lands, a decree was made 
that, in default of payment within 
the usual time, the mo d lands 
or & competent part thereof, should 
be sold, & that ont of the proceeds of 
the sale pltf.’s mtge., & certain other 
incumbrances, should be paid off, & 
the romainder, if any, should be paid 
to L.; & that if any part of the moit- 


ment of this 





gaged lands should remain unsold, the 
same should be re-conveyed L 
More than a competent part 
lands were sold, & a surp 
after payment of plitf. in that suit & 
the otherincumbrancers. L. 
applications to the ct. as to the invest- 


second of these ap jications, which was 
to have the fund inv 


er proceed was 
the fund until the 


ever taken as to 
present action, & the dividends on the 


of real estate is rightfully directed by the ct. for 
a particular purpose, as for payment of the costs 
of a suit, it effects conversion for all purposes, & 
there is no equity in favour of the heir-at-law of 
the owner to have the surplus proceeds of sale 
reconverted. 

It is established that an order of the ct. right- 
fully made for the sale of an estate operates as a 
conversion from the date of the order, so that the 
proceeds of sale are personalty (KARWELL, I..J.). 
—BURGESS v. BOOTH, [1908] 2 Ch. 648; 78 L. J. 
Ch. oh 99 ee IY —e 

nnotations :—Folld. Pole v. Pole, Mundy Polo ». Pole, 

Martin v. Pole, 4 . 156. ‘ 

La ae Ha ot is Seteacinee Bots 

(1911), 80 L. J. Ch. 654; 

11913] 1 Ch. 284. 


v. Beebo 
tichardson, 


Fauntlero 
Hopkinson v. 


Sect. 7.—ESTATE NOT WHOLLY DISPOSED OF 
BY TESTATOR OR SETTLOR. 

1256. Proceeds of sale of land—Fund to be 
disposed of as testator should appoint—-Heir-at- 
law entitled in default of appointment.|/—A. 
directs that his estate should be sold after his 
death for several purposes, & amongst others, 
that £200 should be disposed of as he by a note 
should appoint, & dies intestate, having given no 
directions. This £200 shall be a resulting trust 
for the heir-at-law.—EMBLYN v. FREEMAN (1720), 
Prec. Ch. 541; 24 E. R. 243; sub nom. ANon., 
1 Com. 345, L. C. 

Annotations :—Distd. Howitt v. Wright (1780), 1 Bro. ©. ©. 

86. Consd. Re Cooper’s Trusts (1853), 23 L. J. Ch. 27, n. 

Refd. Digby v. Legard (1774), 2 Dick. 500; Fletcher v. 


Ashburner ween 1 Bro. C. C. 497; Sidney v. Shelley 
co 19 Ves. 352; Smith v. Lomas (1864), 33 L. J. Ch. 
’ e 


1257. 


anal aaaaad 





-|—Where land is devised 
to be sold, the produce to be applied as after 
mentioned, if no disposition is made, the heir shall 
take.—SHELDON v. BARNES (1794), 2 Ves. 444; 
30 HK. R. 716. 

1258. ——- ——- ———.]—-Copyhold conveyed on 
trust to sell, the money to be deemed part of his 
personal estate, & in trust for such uses as he should 
by deed or will appoint; & in default for his 
right heir. <A will, executed on the same day, 
but not referring to the deed, directing a sale 
of particular property, & disposing of the personal 
estate in general terms :—Held: not applicable 
to the estate, conveyed by the decd ; which went 
to the heir; no use being by the subsequent 
instrument declared ; if the estate was converted.— 
Lowrs v. HACKWARD (1811), 18 Ves. 168; 34 
K. R. 281, L. C. 

1259. —— ——- ——.]—-Fitcu v. WxBER, No. 
1199, ante. 

1260, -—- ——— ———.]—Testatrix, by her will, 
after expressing an intention to dispose of all her 
real & personal estate as thereinafter mentioned, 
gave certain legacies, & appointed A. & B. her 
exors., & gave to them & their heirs all lawful 
powers & authorities to conduct & manage her 
freehold estates, so as that the same might, at 
their discretion, be sold & converted into money, 





— 





— ——— eee eee si 





to L. 
of the 


lus remained suit. L. was long ce dead. 
action having been brought by L.’s 
etwo administrator de bonis non for admihis- 
tration, & claiming the fund in ct. 
lus fund; & the as his personal estate as t the 
heir-at-law of L. Held: the capital 


ested in govt. of the fund was to be deemed 

of the real estate of L., pga re 
descended as such to his heir-at-law. 
Pr eh i Scorr (1882), 9 L. 1%. Ir. 


& the fund so 


Part LX.—CoNVERSION AND RECONVERSION. 


& she directed that the net money should form 

part of her personal estate; &, for those & every 

other purpose connected with her property. 

whether real or personal, she invested A. & B. 

& the survivor of them & his heirs, exors. & 

administrators, with her full authority; & she 

directed that any undisposed of surplus of moneys 
should be paid as she should, by any future writing 
or will, direct. She did not, however, make any 

future writing or will. After her death A. & B. 

sold her real estates. Her personal estate was 

sufficient to pay her debts & legacies :—Held: 
her heir, & not her next of kin, was entitled to the 
moneys produced by the sale.—FLINT v. WARREN 

(1848), 16 Sim. 124; 12 Jur. 810; 60 E. R. 820. 

Annotations :—Refd. Fitch v. Weber (1848), 6 Hare, 145; 
Taylor v. Taylor (1853), 3 De G. M. & G. 190. 

1261. No gift over after life interest—Heir- 
at-law entitled.|—Testator directed the rest & 
residue of real & personal estates to be sold by 
trustees & to pay annuities & then to pay the 
produce to A. for life. One of the trustees, who 
were exors. had a legacy :—Held: so much of the 
residue as arose from the real was a resulting trust 
for the heir, the rest a trust for the next of kin.— 
ROBINSON v. TAYLOR (1789), 2 Bro. C. C. 589; 
1 Ves. 44; 29 H.R. 323, L. C. 

Annotations :-—Folld. Berry v. Usher (1805), 11 Ves. 87. 
Refd. Cogan v. Stephens (1835), 5 L. J. Ch. 17; Gordon 
v. Atkinson (1847), 1 De G. & Sm. 478; 

1848), 6 Hare, 145; Griffith v. Ricketts, Griffith ». 

unell (1849), 7 Hare, 209; Taylor v. Taylor, (1853), 
eG. M. & G. 190; Simmons v. Kose (1856), 6 De G. M. 

& G. 411. Mentd. Dawson v. Clarke (1811), 18 Ves. 247; 

Woollctt v. Harris (1821), 5 Madd. 452; kussell v. Clowes 

(1846), 8 L. T. U. S. 35; Mapp v. Elcock (1849), 2 Ph. 

793; Mead v, Stedman (1859), 26 Boav. 495. 

1262. -.|—Testator devised a 
copyhold estate to his wife, upon trust to sell, & 
invest the money in the funds; & gave & bequeathed 
the interest & dividends to her use. He also 
gave & bequeathed to her all his effects what- 
soever & wheresoever for her maintenance, upon 
full trust: & confidence in her justice & equity that 
at her decease she would make a proper distribu- 
tion of what effects might be left in money, goods 
or otherwise, to his children; accounting what 
they had already received in money or effects 
as part of their shares:—AHcld: the widow, 
extrix., was entitled to the produce of the copyhold 
estate for life only, with a resulting trust as to the 
capital for the heir.— WILSON v. Mason (1805), 11 
Ves. 205; 32 BE. R. 1066. 

1263. .|—Estates devised to 
exors., upon trust for the purposes after mentioned. 
Testator proceeded to direct a sale of the estates, 
& the division of the produce among his five 
children, after first reserving a sufficient capital, 
the interest arising from which, should be sufficient 
to pay an annuity of £400, to his wife for her life ; 
but he did not declare any trust, at the wife’s 
death, of the sum to be so reserved :—Held: a 
resulting trust for the heir.—WaATSON v. HAYES 
(1839), 5 My. & Cr. 125; OL. J. Ch. 49; 4 Jur. 
186; 41 EB. R. 319, L. C. 

Annotations :—Mentd. James v. Wynford (1852), 1 Sm. & G. 
40; Re Hart’s Trusts, Ex yp. Block (1858), 3 De G. & J. 
195 ; Re Pock’s Trusts (1873), L. RK. 16 Eq. 221; Spencer 
v. Wilson (1873), L. R. 16 Eq. 501; Fox v. Fox (1875 

Eq. 286; Re Holt’s Tistate’ Bolding v. St 

. J. Ch, 208; Ze Grimsha 


406; Patching v. Barnett (1880), 49 L. J. 
oT T. 

















eee 





665; Re » Tuke v. Gilbert (1887) ; 
Re Wintle, Tucker v. Wintle, [1896] 3 Ch. 711; Re 
Nunburnholme, Wilson v. Nunburnholme, [1911] 2 Ch. 
510; Re Ussher, Foster v. Ussher, (1922] 2 Ch. 321. 
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PART IX. SECT. 8. 


n, directed by will.] —A 
testator by his will directed that his 


the death of his 
sell all his 


puyuiouy UL | 


trustees should in certain events, after 
wifo & daughter, 
estate, real & personal, & 
divide the same equally amongst his 
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expenses — Helir-at-law entitled.] — Devise after 
pe of debts, legacies, etc., of specific free- 
old & leasehold estates to A. subject to incum- 
brances: & of all other his freehold & leasehold 
estates, together with all his personal estate, to 
trustecs, to sell; & out of the money in the first 
place to pay their expenses in execution of the 
willor trust; & without farther disposition appoint- 
ing the trustees exors. :—Held: a resulting trust 
as to the produce of the real estate for the heir-at- 
Jaw.—HILu v. Cock (1813), 1 Ves. & B. 173; 35 
E. R. 68, L. C. 
Annotations :—Refd. Fitch v. Weber oe 6 Haro, 145. 

Mentd. Spong v. Spong (1827), 1 Y. & J. 300. 

1265. Money to be laid out on land—Ultimate 
failure of trusts—Next of kin entitled.|—-Heap 
v. GODLEE, REYNOLDS v. GODLER, No. 1235, ante. 
.]}—CURTEIS v. WORMALD, 





e 


1 
No. 1236, ante. 

Application of rule to mixed fund.]—See No. 
1224, ante, Nos. 1273, 1275, post. 

Effect of provision to avoid failure of purpose.|— 
See Nos. 1197, 1199, 1209, ante. 


SEcT. 8.—PROCEEDS OF SALE OF REALTY 
BLENDED WITH PERSONALTY. 


1267. Heir entitled to proportion representing 
realty—Lapsed legacy.|—Diasy v. LEGARD (1774), 
2 Dick. 500 ; 3 P. Wms. 21,n.3 21 E. R. 363, L. C. 
Annotations :—Distd. Fletcher v. Ashburner (1779), 1 Bro. 

C.C. 497. Folld. Ackroyd v. Smithson (1780), 1 Bro. C. GC. 

503; Taylor v. Taylor (1853), 3 Do G@. M. & G. 190. Refd. 

Robinson v. ‘Taylor (1789), 2 Bro. C. C. 589; Amphlett 

v. Parke (1831), 2 Russ. & M. 221; Cooke v. Stationers’ 

Co. (1831), 3 My. & K. 262. 

1268. .|-—-Real estate was given to 
an exor. in trust to sell & to make one mass with 
the personal estate, & the residue to be divided 
amongst particular legatees in proportion to their 
legacies ; two of the legatces died in testator’s 
lifetime :—Held: such proportion as they would 
thereby have been entitled to had they lived, 
which arose from the real estate, would result for 
the benefit of the heir-at-law.—ACKROYD v. SMITH- 
SON (1780), 1 Bro. C. C. 503; 28 KE. R. 1262 ; 
sub nom. AKEROID v. SMITHSON, 2 Dick. 566; 
3 P. Wms. 22, n., L. C. 

Annotations :—Apld. Robinson v. Taylor (1789), 2 Bro. C.C. 
589; Wheldale v. Partridge (1800), 5 Ves. 388. Folld. 
Williams v. Coade (1805), 10 Ves. 500. Consd. Hoo 
Goodwin ot 18 Ves. 156. ld. Maugham v. Mason 

1813), 1 Ves. & B. 410. Distd. Noel v. Honley (1819), 

an, 211. Id. Amphlett v. Parke A oe Russ. & M. 

221. Consd. Jessopp v. Watson (1833), 1 : ' 

Folld. Cogan v. Stephens (1835), 5 L. J. Ch. 17. 

Bective v. Hodgson Stal © 10 H. L 

Spencer v. Wilson (1873), 29 L. T. 19. 

Preece (1874), Li. R. 18 Eq. 192. 

(1878), 10 Ch. D. 172. Distd. K 

v. Grimthorpe, [1908] 1 Ch. 666. . ke Porkins, 

Brown v. Perkins (1909), 101 L. T. 345. Apld. He Hopkin- 

son, Dyson ¥. Hopkinson, [1922] 1 Ch. 65. Refd, Cooke 

v. Stationers’ Co. (1831), 3 My. & K. 262; __-siz#sy 

Phillips (1832), 1 My. & K. 649; Taylor v. Taylor (1853), 

3 De G@. M. & G. 19 t (1 








re. 


Whitehead v. Bennet 53), 
(1855), 22 Beav. 196; 
a" a led 23 Feel v. 
6 New Rep. : msay v. merdine 
(B60). ye. 46; Simmons v. Pitt (1873), 8 Ch. App. 
; Cameron, Nixon v. Cameron (1884), 26 Ch. D. 
19; Hyctt v. Mekin (1884), 25 Ch. D. 735; 8, 
Milnes », Sherwin (1885), 63 L. T. 634; Re Richerson, 
Scales v. Heyhoe, [1892] 1 Ch. 379; Bu v. cre 

1908] 1 Ch, 886. Mentd. Eyre v. Morsden (1839) 
My Ps Cr. 231: Elborne v. Goode (1844), 14 Sim. 165 : 
Christia Re Cooper's 
Trusts 


(1856), 6 
L. T. 748. 


3 
(1853) Vostar yo dr on acciena v C) 
De G. M. & G. 411; A.-G.'v. Lomas (1878), 29 





‘‘own right heirs’ who might prove 
their relationship, etc. :—Held: the 
conversion directed created a blended 
fund derived from realty & personalty, 
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Sect. 8.—Proceeds of sale of realty blended with 
peraonally. Sect. 9: Sub-sects. 1 & 2, A.) 


1269. ———.|——-Testator devised & be- 
queathed his real & personal estate, in trust to 
sell, & constituted a mixed blended fund. He 
thereout gave B. £100 & one-eighteenth of the 
residue, & he gave the remaining portions of the 
residue to other persons. B. died in testator’s 
lifetime :—Held: the next of kin & heir were 
entitled to their properenate part of the lapsed 
é of the residue, & the legacy of £100 fell 
into the residue & passed by the gift thereof.— 
SALT v. CHATTAWAY (1841), 3 Beav. 576; 10 
L. J. Ch. 234; 49 EH. R. 227. 
aan :—Refd. Simmons v. Rose (1856), 6 De G. M. & G. 


1270. ———.]—Testator devised freehold 
estates upon trust to sell, with a declaration that the 
moneys to arise from such sale should be deemed 
part of his personal estate, & that the income 
thereof, till sale, should be considered as part 
of the income of his personal estate, & be subject 
to the disposition of his personal estate there- 
inafter made. Testator then gave his personal 
estate upon trust for four persons, as tenants in 
common. By a codicil, testator revoked the 
residuary gift to one of the four, who was also 
testator’s heir-at-law & customary heir :—Held : 
the heir was entitled to so much of the lapsed 
residue as consisted of real estate.—GoORDON v. 
eee (1847), 1 De G. & Sm. 478; 63 E. R. 
Annotations :—Refd. Fitch v. Weber ; 

Taylor v. Taylor (1853), 3 De G entd. 

Atkins 


e es s e 
on, Wilson v. Atkinson, [1892] 3 Ch. 52; Re 
Clarkson, Public Trustee v. Clarkson, [1915] 2 Ch. 216. 


1271. -}—TayYLOR v. TAyLor, No. 
1200, ante. 

1272. ——- ——_.]—-Testator gave to his trustees 
all his real & residuary personal estate upon trust 
for sale & conversion ; & out of the moneys to arise 
from such sale & conversion to pay certain legacies, 
amongst others, to “his four natural children, 
J., W., A., & H., by S.”? & he directed his trustees 
to hold the residue of his personal estate, upon 
trust ‘‘ to apply the annual income thereof for the 
benefit of his four children by S.,’’ as they should 
think proper, untill they frat atiae tf should attain 
21; “upon their attaining that age upon 
trust to transfer’’ the residue unto the four 
children in equal shares as tenants in common. 
All four children were infants, & one of them, A., 
had recently died :—Held : as the income & capital 








1848), 6 Hare, 145; 
190, 








were the subjects of distinct gifts, & as there was | 


no of income, except for maintenance, until 
A. should attain 21, his fourth share of the residue 
did not vest, but lapsed, & so far as it was con- 
stituted by realty would go to the heir-at-law, so 
far as it was constituted by personalty, to the 
next of kin of testator.—SPENCER v. WILSON 
(1878), L. R. 16 Eq. 601; 42 L. J. Ch. 754; 29 
L. T. 19; 21 W. BR. 838. 
Annotations :-—Mentd. Re Holt’s Estate, Bol v. St ell 
(1876) 45 L. J. Ch. 208; Re Wrey, Stuart v. Wrey (1885), 

4. J. Ch. 1098. 

278. Proceeds not wholly disposed of by 
will.|— Where a testator by will directs his real 
estate to be sold, & the produce to be invested in the 
same manner as his personal estate, that produce, 
so far as it is not disposed of by the will, goes to the 
heirs, unless there is on the will satisfactory proof 
of the intention of testator, that the money to 
be raised by the sale should go to the same persons, 
who would be entitled to his original personal 


to be distributed equally among th 





any d 


i cae ena i) pou gyn oe mip ge? an 
samo class ; wo “my testacy, & not next o: 
own right heirs” signified those who of f eceased he 


EQUITY. 


estate.—MADGIN v. LUMLEY (1828), 1 L. J. O. S. 
err 


1224, ante. 

1275. ————.|—-Testator gave the residue 
of his freehold & copyhold hereditaments to 
trustees upon trust for sale, & he directed that the 
moneys to arise from such sale should be deemed 
part of his personal estate, & that the rents & 
profits of any hereditaments remaining unsold 
should be deemed to be annual income of his 
personal estate, & that the same moneys, rents 
& profits should be subject to the disposition 
thereinafter made concerning the annual income 
thereof respectively ; & as touching his personal 
estate, he gave the same upon trust to pay certain 
legacies. The residue was undisposed of :—Held : 
there was a common fund for the payment of 
debts & legacies ; & the respective residues of the 
proceeds of the real & personal estates belonged 
respectively to the heir-at-law & next of kin.— 
SIMMONS v. ROSE (1856), 21 Beav. 37; 6 De G. M. 
& G. 411; 25 1L. J. Ch. 615; 26 L. T. O. S. 265 ; 
2 a N. 8. 73; 4 W. R. 225; 43 EH. R. 1292, 
L 


‘Annotations :—Mentd. Percival v. Tt. (1864), 8 H. & C. 217; 
Luckcraft v. Pridham (1879), 48 L. J. Ch. 636. 

1276. .]—Where a testator creates a mixed 
& general fund from real & personal estate, & directs 
that fund to be applied in payment of debts & 
legacies, the real & the personal estate must 
contribute, in proportion to their relative amounts, 
to the payment of the debts & legacies; & if some 
of the legacies fail by lapse or otherwise, that part 
of the fund which would have been applicable 
to those purposes, being undisposed of, belongs, as 
far as it is composed of real estate, to the heir, 
&, as far as it is composed of personal estate, 
to the next of kin.— ROBERTS v. WALKER (1830), 
1 Russ. & M. 752; 309 EH. R. 288. 

Annotations :-—Folld. Shallcross v. Wright (1850), 12 Beav. 
505. Refd. Simmons v. Rose (1856), 6 De G. M. & G. 
411; Re Milnes, Milnes v. Sherwin (1885), 63 L. T. 534 5 
Re Oliver, Wilson v. Oliver, [1908] 2 Ch. 74. Mentd. Hill 
v. Toogood (1837), 1 Jur. ; Eyre v. Marsden Oeettg 
4 My. & Cr. 231; West v. Cole re 4Y. & Cc. ix. 
460; A.-G. v. Southgate herr age .J.Ch. 147; Elborne 


v. Goode (1844 » 14 Sim Boughton v. Boughton 
1 H. L. Cas, 406; Blann v. 


Bell (1852), 5 De G. & Sm. 658 ; Combs v. Queens’ Proctor 
cel. ; Robinson v. 





-|—JESSOPP v. WATSON, No. 








& G. 453; Percival v. Rt. (1864), 3 BH. & 
88e are v. Parker (1866), L. R. 
7 Ch. App. 439; Bellairs v. 


é ; We : 

476; Elliott wv. Doarsley (1880), 16 Ch. D. 322; 

Dumble, Williams v. Murrell (1883), 23 Ch. D. 360; Re 

Spencer Cooper, Poé v. Spencer Cooper, [1908] 1 Oh. 130 ; 

fe Smith, Smith v. Smith, [1913} 2 Cb. 216. 

1277. ——.]—-Testator devised his real estates 
to A. & B., in trust to sell & pay off all incumbrances 
thereon, & stand possessed of the residue as part 
of his personal estate. He bequeathed his personal 
estate to the same persons, in trust to convert, 
& with the produce thereof & of the sales of his 
rea] estates to pay his debts, etc., & to pay the 
residue to whom he should give the same by 
codicil. He made no gift of the residue :—Held : 
(1) the incumbrances were payable out of the 2 
estate; (2) the debts & legacies were payable 
pari passu out of the mixed fund, composed of 
the procncs of realty & personalty; (8) of the 
surplus, the part arising from realty, belonged to 
the heir, & that from the personalty to the next 


entitled to share per ¢8.—COaTs- 
WORTH ¥. CARSON (1893), 24 O. R. 


irs-at-law were 185.—OAN. 
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of kin.—S§ CRoss v. WRIGHT (1850), 12 Beav. 


HALL 
505; 6560 BR. R. 1154. 
Refd. Simmons v. Rose (1856), 


Annotations :—As to (2) 
M G. 411. 4s to (3) Refd. Taylor v. Taylor 


6 De G.M. & 

1858), 3 De G. M. . A enerall ° 

waa Field v. White Gas. 29 on D. aaa si 

1278. Void disposition.) — JoHNsSON v. 
Woops, No. 1177, ante. 

1279. -]—E., by his will, in the first place, 
directed payment of his debts out of his personal 
estate. The will then contained a gift of E.’s 
real & personal estate to trustees, upon trust, to 
convert the same, & apply the proceeds, first, in 
satisfaction of the expenses of the sale, & then in 
payment of his debts & divers legacies to individuals 
& charitable institutions, & for other the general 
purposes mentioned in his will; sometimes 
treating his estate as real & personal estate, & 
at other times as personal estate :—Held: there 
was no conversion out & out; & so much of the 
fund as arose from real estate resulted to the 
heir-at-law, & so much as was derived from 
chattels real resulted to the next of kin of testator ; 
& only such part of testator’s estate as consisted 
of pure personalty could be applied in satisfaction 
of the charity legacies—HOPKINSON v. ELLIS 
(1846), 10 Beav. 169; 16L.J.Ch.59; 8L.T.0O.S. 
490; 50 E. R. 647. 
anaes -—Refd. Simmons v. Rose (1856), 6 De G. M. & G. 








Application of mixed fund to payment of debts 
or legacies.]|—See EXECUTORS. 


SECT. 9.—RECONVERSION. 
SuB-sEcT. 1.—IN GENERAL. 

1280. General rule—Beneficiaries may alter in- 
tention of testator.|—Re DAVERON, BOWEN v. 
CHURCHILL, No. 831, ante. 

1281. Binding contract necessary.|—A.-G. v. 
HuBBUCK, No. 778, ante. 

1282. Onus of proof of reconversion.|—GRIFFITH 
v. RICKETTS, GRIFFITH v. LUNELL, No. 818, ante. 

1288. Reconversion enforced—If conversion ef- 
fected by breach of trust.]—KE2 p. BROMFIELD, No. 
1407, post. 


SuB-sEcT. 2.—WHO MAY ELECT TO RECONVERT. 
A. Absolute Owner. 


1284. Election by person absolutely entitled.}— 
Where money is agreed by articles to be laid out 
in land, the party, who would have the sole interest 
in the land when bought, may elect to have the 
money paid to him, & that it shall not be laid out 
in land.— BENSON v. BENSON (1710), 1 P. Wms. 


130; 24K. R. 324. 
Annotations :-—Refd. Re Hawksworth, Lovell v. Sherwin 
ase). 2 W. HR. 34; Holland v. Holland (1869), 4 Ch. App. 


1285. J|—FunHamM v. JONES (1720), 2 
Eq. Cas. Abr. 296; 22 EK. R. 249. 

ante. 

_ 1287. -|[—Money directed to be laid out 
in land; the person entitled to it absolutely, may 
elect to take it in money or Jand, & slight act done 
will be evidence of his intention, but parol declara- 








PART IX. SECT. 9, SUB-SECT. 1. 


death of owner intestate.}-—An order of personalty: 


ade for the sale of 
uring the owner's life, 
0. Order or sale by court —  oporates as a conversion from the date 
Whether equity for reconversion after of the order, 60 that the J 


the ot. rightfully m 
real estate d 


391 


tion is not sufficient.—Brapisu v. GE (1754), 
Amb. 229; 1 Keny. 73; 27 BE. R. 162. 

:—Mentd. : ‘ 
868; Swinfen v. Ohelnafoee “80S Hoe ee soe; 

Huddersfield Banking Co. v. Lister, {1895} 2 Ch. 273. 

ae: |—PHARSON v. Lang, No. 1818, 

ost. 

1289. wees ¢ Vv. SHORE, No. 846, ante. 

1290. ———.|—-Where money is directed to be 
vested in land or other security, but the conversion 
has not, in fact, taken place until the whole 
interest, whether in Jand or money, has become 
vested absolutely in one person, any act of his, 
indicating an option in which character to take 
or dispose of it, will determine the succession as 
between his real & personal representatives. 

A testator gave his residuary estate to his wife, 
& appointed her his extrix., with the tuition of his 
younger children, & to provide for them with 
regard to their fortunes; & he advised her thus: 
‘‘ As to my son J., I would have £250 a-year paid 
him until a sum of £10,000 can be invested in land, 
of some other securities, which is to be invested 
in trustees, for his use, as to the interest of such 
money or produce of such lands, for his natural 
life; & if he marries with consent, etc., that he 
may make such settlement on such wife, etc., as 
you may judge proper, & that the remainder may 
go to such child or children he may have lawfully 
begotten ; but in failure of these, to my eldest son 
I. & his heirs for ever.”’ 

The sum of £10,000 was vested partly in per- 
sonal securities, & partly on mtge. of real estate ; 
& on the death of J. without having any child, his 
widow, being entitled to the interest for life, & 
Isaac, entitled to the principal on her death, by 
their acts indicated their intention to take the 
fund as money. Isaac survived the widow, & 
died intestate :—Held: even if the fund had been 
impressed By the will with the character of real 
estate, which was doubtful, it was reconverted 
into personalty by the subsequent acts of the 
party absolutely entitled, & therefore it belonged 
to the next of kin of I., & not to his heir.—CooKson 
v. Cookson (1846), 12 Cl. & Fin. 121; 9 Jur. 
409; 8 E.R. 1344, H. L. 

Annotations :—Refd. Re Sinclair’s SettImt., Crump v. Leicester 


1886), 56 L. T. 83. Mentd. Re Twopeny’s Settimt., 
onro v. Twopeny, (1924] 1 Ch. 522, 


1291. .|—By a marriage settlement £32,000 
was directed to be invested in land which was to 
be conveyed to the use of the husband for life, to 
the use that the wife might receive a jointure of 
£300 a year; to the use of trustees for a term to 
secure the jointure & to raise £5,000 for the wife 
after the husband’s death ; to the use of trustees 
for another term, to raise portions for the children 
of the marriage, & to the use of the husband’s 
right heirs. There never was any issue of the 
marriage. The trustees invested £20,000 of the 
£32,000 on mtge., & tho rest in the funds. In 
1823 the husband made a statement of his per- 
sonal property, in which he included both the 
mtge. money & the stock. In 1828 he & the 
mtgee. & one of the trustees executed a deed by 
which the mtge. money as well as the interest of 
it was treated as payable to him, his exors. or 
administrators & by which he covenanted that 
the principal should not be called in for five years 
by , his exors. or administrators, or by the 
trustees, in case the interest should be regularly 
paid. Afterwards in the same year he made his 


death intestate, there is no gs ead 
for reconversion as between his heir- 
at-law & next-of-kin.—Re STINSON’s 
ESTATE, {1910} l I. R. 13.— IR. 
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will, by which he made a provision for his wife 

satisfaction of the provision made for her by 
the settlement; & devised all his real estates to 
trustees in trust to convey them to certain of his 
relations for their lives, successively, with re- 
mainders to their first & other sons in tail male &, 
ultimately, to his own right heirs: & he gave 
£80,000 to the same trustees, & directed them to 
invest it in land & to settle the land in the same 
manner as he had directed his real estate to be 
settled :—Held: he had elected to treat & had 
treated the £32,000 as part of his personal estate, 
& it remained personalty at his death. 

I take the law upon this case to be perfectly 
clear where, by a settlement, land has been agreed 
to be converted into money, or money to be con- 
verted into land, a character is imposed upon it, 
until somebody entitled to take it in either form, 
chooses to elect that, instead of its being con- 
verted into money or instead of its being converted 
into land, 1t shall remain in the form in which it 
is actually found. There can be no doubt that that 
is the law; & the only question in each particular 
case, is whether there have been acts sufficient 
to enable the ct. to say that the party has so 
determined. I confess that, in this case, it seems 
to me that there is a superfluity of circumstances 
which show, perfectly clearly & incontrovertibly, 
that H. intended to take the funds which repre- 
sented the £32,000 as money & not as land. It 
was argued that there must be an intention strictly 
to convert ; that is to say, that, knowing that the 
money was impressed with the character of land, 
the party must say: ‘‘I mean that it shall no 
longer be land, but it shall be in its actual form of 
money.” I do not, however, think that that is 
the correct view of the law. It is quite sufficient 
if the ct. sees that the party means it to be taken 
in the state in which it actually is. Whether he 
did or did not know that, but for some election 
by him, it would be turned into land, is quite 
immaterial. If, being moncy, the party absolutely 
entitled, indicated that he wished to deal with it 
as moncy, & that it should be considered as money, 
whether he knew or did not know that, but for 
that wish, it would have gone as land, appears to 
me to be wholly immaterial (LORD CRANWORTH, 
V.-C.).— HARCOURT v. SEYMOUR (1851), 2 Sim. 
N. 8. 12; 18 L. T. O. S. 163; 15 Jur. 740; 6) 
EK. R. 244; sub nom. HARCOURT v. SEYMOUR, 
SEYMOUR v. VERNON (LORD), 20 L. J. Ch. 606. 
Annotations :—Consd. He Gordon, Roberts v. Gordon (1877), 

6 Ch. D. 531; He Grimthorpe, Beckett v. Grimthorpe, 

{1908] 1 Ch. 666. 

1292. —-— Real estate remains realty notwith- 
standing sale.|—Where real estate conveyed to 
trustees on trust to sell, has been used by the 
devisee of the settlor to all intents & purposes as 
realty, & is afterwards sold by the trustees, the 
trust fund, the produce of the sale, is to be taken 
as real & not as personal estate-—Re GARDNER'S 
TrRusTS (1853), 1 Eq. Rep. 57. 

1293. ——— Purchase money from compulsory 
sale.|—(1) Lands were devised by will to A. for 
life, remainder to a husband & wife, their heirs & 
assigns for ever. By a deed in pursuance of 
Lands Clauses Act, 1845 (c. 18), which was 
executed by the tenant for life, the husband & 
the wife, but not acknowledged by the wife, the 


lands were conveyed in fee to arailway co. The 
purchase-money was invested in Consols, & the 
dividends paid to the tenant for life. The 


husband died, then the wife died, having be- 
queathed her personalty by will, but intestate as 


Equity. 


to real estate; &, lastly, the tenant for life died. 
Upon the death of the tenant for life, the heir-at- 
law of the wife claimed the fund as realty :— 
Held: the heir-at-law could not claim the fund 
as realty, inasmuch as he did not seek to impeach 
the conveyance to the co., but only to impress 
upon the purchase-money the character of land. 
(2) The sale to the co. having been treated by 
all parties as valid, & the purchase-money having 
been dealt with by those who claimed under the 
wife as money :—Held: the legatees under the 
wife’s will were entitled to the fund & not the 
heir-at-law.—CooPER v. GOSTLING (1863), 4 Giff. 
449; 9L.T. 77; 9 Jur. N. S. 1006: 11 W. BR 





931; 66 EH. R. 783. 
1294. -]—To effect a conversion of personal 


into real estate, the parties must be absolutely 

entitled ; there can be no conversion by the owner 

of a limited or defeasible interest.—SIsson v. 

GILES (1863), 3 De G. J. & Sm. 614; 2 New Rep. 

559; 32 L. J. Ch. 606; 8 L. T. 780; 9 Jur. N.S 

951; 11 W. R. 971; 46 EB. R. 775, L. C. 

Annotations :—Consd. Meck v. Devenish (1877), 6 Ch. D. 
566; #te Sturt, De Bunsen v. Ha , (1922) 1 Ch. 416. 
Refd. He Douglas & Powell's Contract, [1902] 2 Ch. 296 ; 
#e Grimthorpe, Beckett v. Grimthorpe, [1908] 1 Ch. 666. 
1295. Trust for sale ended by election to take 

the land as it stands.]|—A power given to the trustees 

of a settlement or will to sell land comprised in 
it can be exercised by them after the property 
has, under the trusts, become absolutely vested 
in persons who are sui juris, if on the construction 
of the instrument it appears to be the intention 
of the settlor or testator that it should be then 
exercised, provided that the power in its creation 
was not obnoxious to the rule against perpetuities, 

& that the cestuis que trust have not put an end to 

the trusts by electing to take the property as it 

stands.—Re CoTrron’s TRUSTEES & SCHOOL BOARD 

FOR LONDON (1882), 19 Ch. D. 624; 51 L. J. Ch. 

514; 46 L. T. 813; sub nom. CoTron v. LONDON 

ScHoout Boarp, 30 W. R. 610. 

Annotations :—Consd. Re Sudeley & Baines, [1894] 1 Ch. 
334; Ke Jump, Galloway v. Hope, [1903] 1 Ch. 129. 
Refd. Ze Dyson & Fowke, (1896] 2 Ch. 720; Re Horsnaill, 
Womersley v. Horsnaill, [1909] 1 Ch. 631. 


1296. Election by Crown—Bona vacantia.| 
—A testator who was possessed of frecholds 
devised all his property to his wife for life, & 
appointed trustees & exors., but made no further 
disposition. The trustecs of the will were ap- 
pointed trustees for the purpose of Settled Land 
Act, 1882 (c. 38), & the widow sold portions of the 
land & paid the purchase-money to the trustees. 
On the death of the widow, there being no heir- 
at-law or next of kin of testator :—Held: the pro- 
ceeds of sale did not belong to the trustees bene- 
ficially, but went to the Crown as bona vacantia. 

Here there is no direction to sell, & the money 
is money in the hands of the trustees unless there 
is a reconversion, & the Crown, as representing 
the heir, instead of requiring it to be reconverted, 
requires it as money. It belongs to testator’s 
right heir as money, & in default of such right heir 
it belongs to the Crown as bona vacantia (KEKE- 
WICH, J.).—Re Bonp, Panes v. A.-G., [1901] 1 
Ch. 15; 70L. J. Ch. 12; 82 L. T. 612; 49 W. R. 
126; 44 Sol. Jo. 467. 
Annotations :—Refd. Talbot v. Jevers, (1917) 2 Ch. 3634, Ke 

Cullum, Mercer v. Flood, [1924] 1 Ch. 540. 

1297. Interest limited—No election.|——SISSON v. 
GILES, No. 12904, ante. 

1298. Interest consisting of power of 
appointment.]—-A person having a limited interest, 
such as a power of appointment, cannot elect to 
appoint in specie that which the donor of the 
power has directed to be converted.—OOoPER v. 














Part 1X.—ConvVERSION AND RECONVERSION. 


MARTIN (1866), 15 L. T. 268; 12 Jur. N. S. 887; 
15 W. R. 5; on appeal (1867), 3 Ch. App. 47, L. JJ. 
Annotations :-—Refd. Potts v. Brit 5 dis : 
483 ; Re Wells’ Trusts, Hardisuy Oe Wells (13st), ui 
Ch. D. 646; Re Parkin, Hill v. Schwarz, [1892] 3 Ch, 610 
Re Lawley, Zaiser v. Lawley (1902), 51 W. R. 150 
Re Moses, Boddington v. Boddington, [1902] 1 Ch. 100 
&e Jllingworth, Bevir v. Armstrong, [1909] 2 Ch. 297, 
Ze Safford’s Settlmt., Davies v. Burgess, (1915) 2 Ch. 211. 
Mentd. Cooper v. Cooper (1874), 30 L. T. 409. 
Reversioners or remaindermen.]— See Sub- 
sect. 2, C., post. 
Tenant in tail.|—See Sub-sect. 2, D., post. 
1299. Interest defeasible—No election.]—-Sisson 
v. GILES, No. 1294, ante. 
When more than one beneficiary interested.|— 
See Sub-sect. 2, B., post. 
Right of beneficiary whose trust on sale void for 
remoteness.|—See No. 831, ante. 








B. Where more than one Beneficiary. 
(a) Land retained as Realty. 


13800. Necessity for concurrence of all parties— 
Concurrence of remainderman in fee.]|—SHoRT v. 
Woop, No. 1319, post. 

rei ———.]|—SEAMER v. BINGHAM, No. 190, 
ante. 

1802. -]—Where land has been devised on 
trust to convert, the acts of the cestuis que trust 
must be clear & brag beac & by all of them, in 
order to show their election to enjoy the property 
unconverted.— VINCENT v. FANE (1853), 1 W. R. 


1303. |—Re Dovuaitas & POWELL’s Con- 

TRACT, No. 1364, post. 

e No reconversion on election by owner 
of two-third share.]—A. was entitied to two-thirds 
of an estate directed to be converted into per- 
sonalty :—Held: it had not been reconverted 
into realty by acts of A. done independent of the 
person entitled to the other one-third.— HOLLOWAY 
v. RADCLIFFE (1857), 23 Beav. 163; 26 L. J. Ch. 
401; 28 L. T. O. S. 301; 3 Jur. N. S. 198; 6 
W.R. 271; 53 BE. R. 64. 

Annotations :—Mentd. Re Nash, Prall v. Bevan (1894), 71 
L. T.5; Re Richards, Davics v. Edwards, (1910] 2 Ch. 74. 
1805. No reconversion when one of cestuis 

que trust under disability.|.-A testator devised 

copyhold cottages to trustees upon trust to sell 

& to stand possessed of the proceeds & pay the 

interest, dividends, etc., to his wife during her 

widowhood, &, after her decease or marriage, upon 
trust for his children who should be living at the 
time of his decease ; the share of a son or sons to 
be vested & payable to him or them on attaining 
21, & the share of a daughter to be vested at 21 or 
marriage & to be to her sole & separate use. The 
wife predeceased testator, & the surviving trustees 
were admitted as customary tenants of the cot- 
tages. Testator left three sons & a daughter; the 
latter married & had issue, who were infants. 
Pursuant to a verbal arrangement amongst them- 
selves, in which agreement the daughter’s husband 
had concurred, but to which the trustees were no 
parties, the cestuis que trust agreed to keep the 
cottages unconverted; & the rents were received 
by the trustees, & divided amongst them :—Held : 

inasmuch as one of the cestuis que trust was a 

married woman & had issue who were infants, no 

election could be made to take the cottages in their 
actual state, & so determine & extinguish the con- 

verting trust.—SPENCER v. HARRISON (1879), 5 

C. P. D. 97; Colt. 61; 49 L. J. Q. B. 188; 41 

I. T. 6763; 443. P. 235. 

estate upon trust, either immediately or at any 
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time after his death as to his trustees should seem 
most expedient, to sell, & to hold the proceeds in 
trust for his sons W., F., H. & G., if & when they 
should attain the age of 21 years, in equal shares. 
F. predeceased testator, & his share therefore 
lapsed & devolved upon W. as heir-at-law of 
testator. H. attained 21, but died intestate & 
unmarried, leaving his mother E. & his surviving 
brothers W. & G. his next of kin. G. attained 
21 but died, having by his will given all his real 
& personal estate to W. W. was subsequently 
found a lunatic by inquisition, & remained of 
unsound mind until his death, intestate, & without 
next of kin or heir-at-law. Letters of adminis- 
tration to his personal estate had been taken out 
by the Solr. to the Treasury. The real estate 
devised by testator remained unsold at the time 
of W.’s death, & an action was brought to ascertain 
the persons entitled thereto. The representatives 
of the trustees, as the persons upon whom the 
legal estate had devolved, contended that, as 
there had been no conversion of the real estate 
into personalty, the Crown was not entitled through 
the Solr. to the Treasury to come in & insist that 
the real estate should be treated as converted 3 
that there being an absolute discretion to postpone 
the sale for an indefinite period, that which was a 
trust had been cut down to a mere power of sale ; 
& that, as there had been a failure of the cestuis 
gue trust, the trustees were entitled to retain for 
their own benefit the property, or the undivided 
shares thereof, to which W. was entitled at his 
death :—Held: the trust for conversion was abso- 
lute, & had not been displaced by the discretion 
to postpone, inasmuch as the several parties 
interested had not at any time bcen all competent 
to agree to a reconversion; the real estate must 
still be treated as personal estate; & the Solr. to 
the Treasury, as administrator of the lunatic, did 
not stand in any different Sear to any other 
administrator, & was entitled to the beneficial 
interest of W. in the real estate.—He HEATHCOTE, 
GILBERT v. AVIOLET (1887), 58 L. T. 43. 

Annotation :—Refd. Re Jordison, Raine v. Jordison, [1922] 


1 Ch. 440 

1307. .J|—B., the trustee of the will 
of his deceased wife, invested trust moneys in the 
purchase of a leaschold house, being an un- 
authorised investment. The persons beneficially 
entitled were two infants, who, or the survivor of 
whom, took the ade if & when they attained 
21, &, in default of either attaining that age, 
testatrix’s next of kin. B. died, & his exors. 
contracted to sell the house :—Held:; as some of 
the beneficiaries were not capable of electing to 
take the property in its existing state, the exors. 
could make a good title without the concurrence 
of any beneficiary.—Re JENKINS & RANDALL 
(H. KE.) & Co.’s Contract, [1903] 2 Ch. 362; 72 
L. J. Ch. 693; 88 L. T. 628. 

1308. ——— Concurrence refusal of one cestul 
que trust.|—The vendors, trustees of the will 
of S., which was dated in 1835, & contained no 
power to invest trust funds in the purchase of 
real estate, nevertheless purchased a freehold 
farm. The conveyance to them contained a 
declaration that they would hold the property 
upon the trusts of the will :—Held: by the con- 
currence of one beneficiary, the trustees could 
make a good title, but the purchasers were entitled 
to see the purchase-moncy invested in a manner 
authorised by the will, & the investments were 
made in the trustees’ name as trustees. 

It would be proper to take the concurrence of 
one of the cestuis que trust because, if all of them 
elected to take their shares of the land after it 
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Sect, 9.—Reconversion: Sub-sect. 2, B. (a) & (6), 
C., D. & E. (a).] 


had been iar gpieiys they would have been entitled 
to do so, but if one of them had objected to take 
the land, but required that it should be sold, then 
the others could not compel him to take his third 
of the land as representing a third of the money 
(PEARSON, J.).—He PaTTEN & EDMONTON UNION 
Poor GUARDIANS (1883), 52 L. J. Oh. 787; 48 
L. T. 870; sub nom. Parren v. EDMONTON 
GUARDIANS, 31 W. R. 785. 


Annotations : Re Jenkins & Randall's Contract, 
[1903] 2 Ch. 362. Refd. Power v. Banks, [1901] 23 Ch. 487. 


1309. ———.]—Re DAVERON, BOWEN v. 
CHURCHILL, No. 831, ante. 

Election by reversioner or remainderman.]—<See 
Sub-sect. 2, 0., post. 

ia by tenant in tail.]—See Sub-sect. 2, D., 
pos e 


(ob) Money retained as Personally. 


1310. Concurrence of all parties not required— 
Right of any beneficiary to take share unconverted. ] 
—SEELEY v. JAGO, No. 1338, post. 

1811. Whether concurrence of jointress required.] 
-—Where money was liable to be invested in land 
to be settled to uses in strict settlement, & all the 
uses were exhausted except a legal jointure :— 
Held: the jointress had an equity to compel the 
investment of the money in land, &, consequently, 
the same must be treated as real estate as between 
the real & personal representatives of the person 
who, subject to the jointure, was entitled thereto. 
Semble: it would be otherwise as to portioners.— 
WALROND v. ROSSLYN, WALROND v. FULFORD 
ie on Ch. D. 640; 48 L. J. Ch. 6023; 27 


AER ee ene aaa one 
(1922] 1 Ch. 416. ’ irs er ae 
1312. Whether concurrence of portioners re- 

quired.|—WALROND v. RossLyN, WALROND v. 

FoLFrorpD, No. 1311, ante. 


C. Reversioner or Remainderman. 
1318. Reversioner in fee—Right to elect.]— 
HUNGERFORD v. WINTOR (1736), Amb. 839; 27 
yes 4 ae - Northumberland v. Egremont (1768), 


1314. Vested remainder—Election operative when 
interest in possession—Remainderman predeceasing 
life tenant.)|—R. by articles previous to his mar- 
riage, covenanted to lay out £2,000 in the purchase 
of lands, & to settle the same on himself for life, 
& after his decease, to M., his intended wife, for 
life, & after both their deceases, to trustees to 
sell, & the money arising from such sale to be 
divided among the children of the marriage, to 
sons at 21, daughters at 21, or marriage, provided 
no sale be made till one of the shares s become 
payable. The purchase was made accordingly, 

rwards E., the only surviving child, died un- 
married, but had attained the age of 21, the abso- 
lute proprietor of these estates. E. having taken 
them as land in her lifetime, & done acts to show 
she intended they should be considered as real 
estate :—Held: they must be held as such & go 
to the heir. 

It must be allowed equity follows the contracts 
of parties, in order to preserve their intent, by 
cartyne it into execution, & depends on this 
principle, that what has been agreed to be done for 
valuable consideration is considered as done, & 
holds in every case except in dower; & therefore 
where money is to be laid out in land, there the 


EQUITY. 


ct. will make it have the property of land; the 

same rule of lands to be converted into money 

(LORD HARDWICER, O.). 

I am of opinion that E. had a right to elect even 
during the mother’s life, & that she might have 
come into this ct. to compel the trustees to sell 
this reversion for her benefit, even in the mother’s 
lifetime ; & though she had this as Yee yet instead 
of doing this she makes leases of the lands, reserving 
rent to her, her heirs & assigns. Oan there be a 
stronger evidence to show her intention to con- 
tinue it as real estate, than that she had bound her 
heirs to make good this lease ? (LORD HARDWICKE, 
C.).—-CRABTREE v. BRAMBLE (1747), 8 Atk. 680 ; 
26 EH. R. 1191, L. O. 

Annotations :-—Consd. Re Gordon, Roberts v. Gordon (1877), 
6 Ch. D. 531; Foxwell v. Lewis Geb )s 63 L. T. 387; 
Potter v. Dudeney (1887), 56 L. T. 395. 

Whether remainderman may elect 

during life of tenant for life.|—Re STEWART, Ex p. 

CRAMER, No. 1398, post. 

1316. Contingent remainder—Election pending 
contingency—Operative on contingency happening 
on or before death.|—MEEK v. DEVENISH, No. 
1384, post. 

1317. Election by arrangement with tenant for 
life—Feme covert tenant in tail in remainder— 
Reconversion.]|—A feme covert, tenant in tail in 
remainder of money to be laid out in land, by 
arrangement with the tenant for life, & on a 
private examination, under 7 Geo. 4, c. 45, con- 
sented to the payment of a proportion of the money 
to her husband ; & the order was made accordingly 
—Re Sincock’s Estate (1827), 3 Russ. 369; 38 
KH. R. 614. 

Election by tenant in tail in remainder.]—Sce 
Sub-sect. 2, D., post. 


D. Tenant in Tail. 


1318. Whether tenant in tail may elect.}/— 
(1) Devise to trustees, in trust to sell, & purchase 
other estates, to be settled. Those, entitled under 
the limitations directed of the estates to be 
purchased, have equitable interests co-extensive 
until a sale. Therefore a specific performance 
was decreed of an agreement for partition against 
an objection to a title under a fine by a person 
who would have been tenant in tail of the estates 
to be purchased, the effect being an clection to 
keep the estate, binding the trustees, though it 
may be questionable, whether they could take 
upon themselves to convey in fee to a person 
entitled to an estate tail only. 

(2) Money given to be laid out in land to be 
conveyed or land to be sold & the produce paid to 
A. though in the one case the money is not given 

1 in the other no interest expressly in the 
land, he is in equity the owner & may elect to 
have the money or the land conveyed as he shall 
direct.—PEARSON v. LANE (1809), 17 Ves. 101; 34 


E. R. 89 
Annotations Fea srs ¢ Mentd. Farmer v. Bradford (1827)» 

3 Russ. 354; Olifford v. Clifford (1852), 9 Hare, 675. 

13819. Election by tenant in tail—Concurrence of 
tenant for life.|—-Where money is directed to be 
laid out in a purchase of land, & to be settled on 
A. for life, remainder to B. in tail, remainder to 
O. in fee, if A. & B. bring a bill for the money$ they 
shall not have it, because of the contingency to OC. 
But if money were directed to be laid out in a 
purchase of land, to be settled on A. for life, 
remainder to B. in tail, remainder to B. in fee, A. 
& B. bringing a bill shall have the money decreed 
them.—SHortT v. Woop (1718), 1 P. Wms. 470; 
24 E.R. 477, L. O. 
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1320. —-——.]—-Where money is to be laid 
out in land, the ct. will pay out the money upon 
the pp bueerion of the tenant for life & tenant in 
tail (Lonp LouGcHBoROUGH, O.).—AMLER v. AMLER 
(1798), 8 Ves. 588; 80 BE. R. 1167, L. CO. 

321. When entitled to reversion in fee— 
No legal bar required.|—TraFrrorD v. Borum, No. 
774, ante. 

1822. Necessity for concurrence of remainder- 
man.|—SHorRT v. Woop, No. 1319, anie. 

328. ———.]—-TALBOT v. WHITFIELD (1725), 
Bunb. 204; 145 BH. R. 648. 

1824. ——.]—ANoN. (1794), 2 Anst. 453; 145 
E. R. 933. 

1325. ———.]—-Eyrn’s CAse (1726), 3 P. Wms. 
13; 24 EB. R. 949, L. C. 

182 .]—By a settlement before marriage, 
securities for money belonging to the wife were 
assigned to a trustee, to be laid out in the purchase 
of freehold lands, & settled among other uses, to 
the first son in tail male, with like remainders to 
the second & other sons, remainder to the heirs 
female in tail. The father & mother die, leaving 
pltf., two other sons & four daughters. The eldest 
son now prayed by his bill, that the securities 
might be assigned to him, being tenant in tail, 
& not laid out in land :—Held: the constant rule 
of the ct. was to order the money to be laid out in 
land, to give the remainderman his chance. But 
the brothers & sisters in this case 9 arise in ct. 
& consenting, the representative of the trustee 
would be directed to transfer the securities to 
pltf.’s own use, & pay him the interest likewise.— 
COLLET v. COLLET (1749), 1 Atk. 11; 26 E. R. 7. 

1327. Necessity for disentailing assurance—Pay- 
ment out of proceeds of sale.]|—-The nroceeds of sale 
of a settled estate sold under Leases & Sales of 
Settled Estates Act, 1874 (c. 33), will not be paid 
to a tenant in tail under the settlement unless he 
has executed a disentailing deed.— Re BRoapD- 
woop’s SETTLED Estates (1875), 1 Ch. D. 438; 
45 L. J. Ch. 168; 24 W. R. 108. 

328. Enlargement of base fee.|—A 
fund in ct. in a lunacy, the lunatic being dead, 
represented land in settlement. A deceased 
tenant in tail had created a base fee :—Held: the 
fund could not be paid out to the persons claiming 
through him, except upon the production of a 
decd enlarging the base fee.—Re REYNOLDS (1876), 
3 Ch. D. 61; 35 L. T. 293; 24 W. R. 991, C. A. 

See, further, REAL PROPERTY. 














EH. Persons under Disability. 
(a) Married Women, 


1329. Interest forming part of separate estate— 
thas to elect.|-SHarp v. St. SAUVEUR, No 1383, 
post. 

1880. ———- ———.]|—-Re DAVIDSON, MARTIN v. 
TRIMMER, DAVIDSON v. TrimmmR, No. 1372, post. 

1831. Non-separate property—Whether election 
permitted.|—(1) At law, money so articled to be 
laid out in land, is considered barely as money, 
till an actual investiture, & equity alone views it 
in the light of real estate, & therefore this ct. can 
act upon it, as its own creature, & do what a fine 
at common law can upon land. 

(2) As to Mrs. B.’s ie h if this money is to 
be considered as real estate, she is a feme covert, & 
cannot alter the nature of it barely by a contract 
or deed; for to alter the property of it, or cause 
of descent, this money must be invested in land 
(& sometimes urchases have been made 
for that purpose) & may then levy a fine of 
the land, & give it to her husband or anybody 
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else (LORD HARDWICKH, C.).—OLDHAM v. HUGHES 
(1742), 2 Atk. 452; 26 E. R. 6738, L. O. 


Annotations :—As to (1) Refd. Fultency ». Darlington (1783), 

Lh Saal Mayeeents SCANT ES See 
413; Standering v. Hall (1879), 48 L. nea. 3ba. ; 

1882. ——— Conveyance by deed acknowledged— 
Reversionary interest in proceeds of real estate.)— 
(1) A married woman may, by deed duly acknow- 
ledged, make an effectual conveyance of her rever- 
sionary interest in the proceeds of real estate, 
directed by a testator to be sold, & impressed by 
him with the character of personal estate, but 
which was not sold at the date of the deed. 

(2) A testator directed his debts & legacies to 
be paid out of the proceeds of his real & personal 
estate. One of the legacies was to a charity. The 
personal estate being insufficient to pay the debts 
°- legacies, the charity legacy was ordered to be 
apportioned pro rata between the real & personal 
estate.—BRIGGS v. CHAMBERLAIN (1853), 11 Hare, 
69; 1 Eq. Rep. 404; 23 L. J. Ch. 635; 21 
L. T. O. S. 218; 18 Jur. 56; 1 W. R. 346; 68 
K. R. 1191. 

Annotations :—As to (1) Folld. Tuer v. ‘lurner (1855), 20 
Beav. 560. Refd. Frans v. Bollans (1867), 37 L. J. Ch. 
148; Re Jakeman’s Trusts (1883), 23 Ch. D. 344; Miller 
v. Collins, [1896] 1 Ch. 573. Generally, Mentd. Grosham 
Life Assce. Soc, v. Crowther, [1914] 2 Ch. 219; Lyne’s 
Sottlmt. Trusts, Re Gibbs, Lyne v. Gibbs, [1919] 1 Ch. 80; 
Re Berchtold, Berchtold v. Capron, [1923} 1 Ch. 192. 
1333. ——- ——~ —-—.]—A married woman, en- 

titled in reversion to a share of the proceeds of 

real estate directed to be sold, assigned her 

interest, with the consent of her husband, by a 

deed duly acknowledged according to the pro- 

visions of Fines & Recoveries Act, 1833 (c. 74) :-— 

Held: such interest was an equitable interest in 

land, & passed by the deed.—TvER v. TURNER 

(1855), 20 Beav. 560; 3 Eq. Rep. 983; 24 

L. J. Ch. 663; 25 L. T. O. S. 252; 3 W. BR. 588 ; 

52 E.R. 720. 

Annotations :—Refd. Millor v. Collins, [1896] 1 Ch. 673. 
Mentd. Marsh v. A.-G. (1860), 30 L. J. Ch. 233; Smith- 
wick v. Smithwick (1861), 5 L. T. 23; Re Lyne’s Settimt. 
Trusts, Re Gibbs, Lyno v. Gibbs, [1919] 1 Ch. 80 
1834. Fund in court—Election on separate 

examination—Partition action.|—The ct. will not 

permit a married woman to elect to take her share 
of proceeds of sale of real estate as personalty 
without her separate examination, even where 
the share does not amount to £200.—He Suaw, 

TOPHAM v. BURGOYNE (1879), 49 L. J. Ch. 2138; 

41 L. T. 670. 

Sa aca :—N.F. Wallace v. Greenwood (1880), 16 Ch. D. 


1335. .|—The share of a married 
woman in the proceeds of sale of real estate devised 
to her in fee, & which has been sold under an order 
in a partition action, may be paid to her husband 
on her electing by examination in ct. to take the 
money as personal estate.—STANDERING v. HALL 
(1879), 11 Ch. D. 652; 48 L. J. Ch. 382; 27 
W. R. 749. 
aan :—Apld. Rc Robins’s Estate (1879), 27 W. R. 

1336. Whether separate examina- 
tion required where share under £200.}—(1) In a 
partition action, an order for sale of a married 
woman’s share of real estate when made with her 
consent or at her request under Partition Act, 
1876 (c. 17), s. 6, operates as a conversion of such 
share into personal estate. In a partition action 
a request for sale on the part of a married woman, 
under above sect. should be made by a person 
specially authorised to act on her behalf the 
action: a request by her counsel is not sufficient. 

(2) Where, in a partition action, the share of a 
married woman in the proceeds of sale of real 
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Sect. 9.—Reconversion: Sub-sert. 2, EF. (a), (b) & 
(c); sub-sect. 3, A., B. & C. (a) & (b).] 


estate is under £200, the ct. will order the same to 

be paid out to her upon her separate receipt & 

upon an affidavit of no settlement, & will dispense 
with her separate examination as to her clection 
to take the money as personal estate.—-WALLACE 

v. GREENWOOD (1880), 16 Ch. D. 862 ; 50 L. J. Ch. 

289; 43 L. T. 720. 

Annotations :—As to (1) Consd. Re Dodson, Yates v. Morton, 
{1908} 2 Ch. 638 ; Hopkinson v. Richardson, [1913] 1 Ch. 
284. Refd. Hyett v. Mokin (1884), 25 Ch. D. 735; He 

orton, Norton v. Norton, [1900] 1'Ch. 101; Fauntleroy 

v. Beebe, [1911] 2 Ch. 257. 

1887. ~——— Land Clauses Consolidated Act, 
1845 (c. 18), s. 69.)—The purchase-moneys of real 
estate to which a married woman was absolutely 
entitled having been paid into ct. by a railway co. 
under the above sect., upon a petition by the 
owner & her husband for payment out to the letter : 
—~Held : the married woman might elect upon her 
separate examination in ct. to take the fund as 
personalty, & an order was, by her consent, made 
for poyment out to her husband without a deed.— 
Re Rosins’s Estate (1879), 27 W. R. 705. 

-|—See COMPULSORY PURCHASE OF LAND, 

Vol. XI., p. 246, Nos. 1447-1451. 

See, generally, HUSBAND & WIFE. 


(6) Infants. 

1388. General rule—Infant cannot elect.]— 
£1,000 was devised for purchase of land for A., B., 
C. & their heirs. <A. died leaving an infant son. 
B. & C. petitioned for their shares in money. 

B. & C. can have shares of money paid to them : 
—equity will do nothing in vain—but the infant 
cannot elect (per CuR.).—SEELEY v. JaGo (1717), 
1 P. Wms. 389; 24 E. R. 438, L. C. 

1339. ——- ——.]—_(1) Held: a sum of £96 
paid to guardian of an infant tenant in tail for 
rebuilding a copyhold tenement that had been 
burnt down, but which had never been so applied 
during the infant’s life, belonged to the succeeding 
remainderman in tail, subject to a deduction of 
interest upon a larger sum at which the loss was 
computed. Such interest belonged to the personal 
representatives as a compensation for the loss of 
the rents & profits sustained by the infant, who 
could not alien. 

(2) His [the infant’s] estate ought to be taken 
care of & applied according to the nature of it; & 
the ct. will always take care it shall be so, & will 
not suffer his real property to be changed into 
personal during his infancy, or his personal into 
real; in order that the persons who are to come 
into succession may find the property in the same 
state, without being altered by those who had not 
the power to alter it; of which there are several 
cases with regard to the timber part of the in- 
heritance & with regard to money directed to be 
laid out in land, which the infant might have 
elected to be taken as money if he lived to full 
age (LORD HARDWICKE, C.).—ROOK v. WORTH 
(1750), 1 Ves. Sen. 460; 27 BE. R. 1142, L. C. 
Annotation :—As to (2) Consd. Warwicker v. Bretnall (1882), 











23 Ch. D. 188 

1340. ——.]—-EARLOM v. SAUNDERS, No. 
897, ante. 

1341 .|—Money to be laid out in 








land; an infant cannot dispose of it by will as 
money, but it will, on the infant’s death, descend 
to his heir, who may take it either way.—CARR 
v. ELLISON (1786), 2 Bro. C. C. 56; 2 Dick. 796; 
29 E. R. 480. 

1342, —_- ——..]—Real estate, converted into 
personal out & out under a trust to sell, for the 
payment of debts, & to pay the residue to the 


Equity. 


grantor, his exors., etc., & falling, thus impressed 
with the character of money, to one, who died an 
infant, incompetent, therefore to elect to have it 
reconverted, passed to his administratrix. 

Though it is true that a very slight circumstance, 
& Very 8 he declaration, will take from money the 
quality of land, with which it was impressed, yee 
it is not competent to an infant to make t 
election, & in that case the property will remain 
as it was (LORD ELDON, C.).—VAN v. BARNETT 
(1812), 19 Ves. 102; 34 HK. R. 456, I. O. 


Annotations :—Mentd. Bourne v. Bourne (1842), 2 Hare, 35 ; 
Bayden v. Watson pad 12 L. J. Ch. 277; Griffith v. 
Ricketts, Griffith v. Lunell (1849), 7 Hare, 299. 





1343. —— .|—PEMBERTON v. BARNES, No- 
1017, ante. 
1844. ——- ——-.|—_Re JENKINS & RANDALL 


(H. BE.) & Co.’s Contract, No. 1807, ante. 

1345. Ratification after majority—Rent received 
after attaining 21.)—Where part of an infant’s 
real estate was settled in jointure upon her mother, 
who being distressed, & about to sell her interest, 
a petition was presented, & the infant, upon a 
reference to the master, & under an order of ct., 
purchased it; she afterwards attained 21, re- 
ceived a year’s rent, & died :—Held: the pur- 
chase, though made during infancy, was to be 
considered as real estate—INWoOOD v. TWYNE 
are), 2 Eden, 148; Amb. 417; 28 E. R. 853, 


Annotation :—Refd. Re Wells, Boyer v. Maclean, [1903] 1 Ch. 


1846. Moneys paid in compensation for destruc- 
tion of realty—Not laid out in realty—Pass as 
personalty.|;—Roox v. Worthu, No. 1339, ante. 

1347. —- —— Destroyed premises 
not rebuilt..—During the infancy of a tenant 
in tail of freehold estates devised in strict settle- 
ment, part of which consisted of a corn mill 
let one lease, the rents were received by his 
mother on his behalf, & she thereout paid the 
pep woe necessary for keeping up a policy which 

ad been effected in her name for insuring the mill 
against fire. The will contained no provision for 
fire insurance. The mill having been burnt down, 
& it not being considered for the benefit of any 
person interested in the settled estates that it 
should be rebuilt :—Held: the insurance moneys 
belonged to the infant tenant in tail as his personal 
estate, & were not to be treated as real estate for 
the benefit of all persons interested in the settled 
estates.—WARWICKER v. BRETNALL (1882), 23 
Ch. D. 188; 31 W. R. 520. 


Annotations :—Refd. Gaussen v. Whatman (1905), 93 L. T. 
4013 aie Quicke’s Trusts, Poltimore v. Quicko, (1908) 


1348. Request by solicitor or counsel] of infant— 
Whether operating as election by infant.|— 
HOWARD v. JALLAND, [1891] W. N. 210. 

Anacation > Cone. Re Norton, Norton v. Norton, [1900] 

1849. Election on behalf of infant—By court.]— 
ROBINSON v. ROBINSON, No. 866, ante. 

See, further, INFANTS. 





(c) Lunatics. 

1850. General rule—Lunatics cannot elect.|/— 
ASHBY v. PALMER, No. 1130, ante. 

1851. ———- —_—_.]|—_Under 9 Geo. 4, gg 78, 
authorising moneys to be raised by sales or mtges. 
of lunatics’ estates, & providing that the lunatics’ 
heirs, next of kin, etc., shall have the like 
interest in the surplus moneys so raised as they 
would have had in the estate if it had not been 
so dealt with, & that such moneys shall be of 
the same nature of the estate :—Held: where a 
lunatic’s heir had died also a lunatic, & without 


Part [X.—ConvERSION AND RECONVERSION. 


having elected to take such lus moneys as 
personalty, et Busha impressed with the character 
of realty.—Re WHARTON (1854), 5 De G. M. & G. 
33; 23 L. J. Ch. 622; 22 L. T. O.S. 298; 18 Jur. 
2909; 2W.R. 248; 43 E. R. 781, C. A. 
Annotations :—Mentd. Re Alston, Sinclair v. Willes, [1917] 

2 Ch. 226; Talbot v. Jovers, [1917] 2 Ch. 363. 

13852. —— j|—Re Dovatas & POWELL’S 
ContTRACT, No. 1364, post. 

Money paid into court on compulsory purchase.| 
—See No. 975, antic. 

See, further, LUNATICS. 





Sus-sEct. 3.—WHAT AMOUNTS TO ELECTION TO 
RECONVERT. 
A. In General. 


18538. Conduct of beneficiaries.|—CooKsON v. 
Cooxson, No. 1290, ante. 

1354. Agreement essential.|—-A.-G. v. HUBBTCK, 
No. 778, ante. 


B. Parol Dectaration. 


1355. Whether parol declaration sufficient.)— 
EDWARDS v. WARWICK (COUNTESS), No. 792, ante. 

1356. .]|—BRADISH v. GEE, No. 1287, ante. 

1857. ——.]|—-PULTENEY v. DARLINGTON (EARL) 
(1783), 1 Bro. C. C. 223; 28 HE. R. 1095, L. C. 3 
affd. on other grounds (1796), 7 Bro. Parl. Cas. 
530, H. L 


9 e 
Annotations :—Refd. Re De Lancey (1869), L. R. 4 Exch. 
345. Mentd. Cunningham v. Moody (1748), 1 Ves. Sen. 
74; Walker v. Donne (1793), 2 Ves. 170; Druce v. 
Denison (1801), 6 Ves. 385 ; Wheldale v. Partridge (1803), 
8 Ves. 227; Van v. Barnett (1812), 19 Ves. 102; Hughes 
v. Turner (1835), 4. J. Ch. 141 : Brooke v. Champernowno 
(1837), 4 Cl. & Vin. 247; Re Gordon, Roberts v. Gordon 
1877), 6 Ch. 1. 531; Fe Wfennells Settimt., Re Ffennells 
istate, Wright v. Holton, [1918] 1 Ch. 91. 





C. Election to reconvert Implied. 
(a) In General. 


1858. Intention to elect sufficient—Sufficiency of 
evidence of intention.]|—-BRADISH v. GEE, No. 1287, 
ante. 

1359. ———- -———.]—-(1) Money being once 
clearly impressed with real uses, & one of those 
uses being for the benefit of the heir, the impression 
will remain for his benefit; &, to put an end to 
it, in a question between the heir & exor., either 
the money must come to the possession of the 
person, from whom they claim in those characters, 
or he must, if it is in the hands of a third person, 
do some act, denoting a change of intention 
(Lorp ELDON, C.). 

(2) In the older cases there is no doubt, that if 
a real use was once impressed upon the property, 
it went through all the limitations, till it was at 
home in the pocket of the party, or any act done 
by him, to take off that impression, so as to entitle 
the exor. The slightest act would do; a declara- 
tion, a writing, I think, Lorp THURLOW said in 
Pulteney v. Lord Darlington, No. 1411, post, but 
still something must be done (LoRp ELpon, C.).— 
WHELDALD v. PARTRIDGH (1803), 8 Ves. 227; 
82 BE. R. 341. 

Annotations :-—As to (2) Refd. Re De Lancey (1869), lL. R. 

4 Hxch. 345; Re Gordon, Roberts v. Gordon (1877), 

6 Ch. D. 531. Generally, Mentd. Griffith v. Ricketts, 

Griffith v. Lunell (1849), 7 Hare, 299; Meredith v. Vick 

1857), 23 Beav. 559; Clarke v. Franklin (1858), 4 K. & J. 

57; Lucas v. Jones (1867), L. R. 4 ang: 73; Grim- 

thorpe, Beckett v. Grimthorpe, [1908] 1 Ch. 666; Gresham 
Life Assce. Soo. v. Crowther, (1915) 1 Ch. 214. 


devised & bequesthed all his property, 
trustees 
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1860. ——- ———.]—VAN v. Barnett, No. 1342, 
ante. 





1361. ———- -——.]—CooxKson v. Cookson, No. 
1290, ante. 

13862. ———.]— Harcourt v. SEYMOUR, 
No. 1291, ante. 

1868. -|—DIXON vi GAYFERE, FLUKER 








v. GORDON, No. 1370, post. 

1364. -]—To establish an election to 
take in specie & free from a trust to convert, it is 
necessary to have sufficient evidence of the 
election to be derived from declarations or acts & 
conduct of the parties; &, where it is sought to 
establish such an election by a person only entitled 
subject to the rights of third persons, it must be 
shown in like manner that such persons have 
assented. 

On a contract for sale of leaseholds the purchaser 
objected that the vendor at the time when he 
bought the property was himself a trustee for sale. 
Sir R. M. by his will gave all his real & leasehold 
estate, including the property in question, to J. & 
his son R. upon trust for sale, & to stand possessed 
of the proceeds upon trust to appropriate invest- 
ments to answer annuities for his wife, his daughter 
M., & hisson H. Testator gave his residue to his 
son R., & died in 1843. Hi. was at this time 
incapable of managing his own affairs, & so con- 
tinued down to the time of his death :—Held: 
until H. was found a lunatic there could be no 
election by the beneficiaries, & there had been no 
election to take in specie by the ct. on behalf of 
the lunatic.—Re Douaias & POWELL’s CONTRACT, 
[1902] 2 Ch. 296; 71 L. J. Ch. 850. 

Annotations :—Refd. Re Grimthorpe, Beckett v. Grimthorpo, 

{1908] 1 Ch. 666. 

(1922] 1 Ch. 416. 

(b) Retention as Land. 

1365. Land retained over considerable period— 
Leases granted—Rent reserved to heirs & assigns.] 
—CRABTREE v. BRAMBLE, No. 1314, ante. 

1366. By all _ beneficiaries.|—A 
testator gave & devised all his real & personal 
estate, including a freehold estate called B. H. 
to trustees upon trust to sell & convert same, & 
after payment of debts & legacies, upon trust, ‘‘ to 
pay, divide, & distribute the principal money 
to be raised from my real & perso estate & 
effects, to & equally among all my children, share 
& share alike, when & as vey shall attain the age 
of 21 years of age, to whom I give & bequeath the 
same, it being my desire that each of my children 
shall receive & be entitled to an equal share of my 
property.’ Testator died in Oct. 1794, & left 
five children, four of them subsequently died, 
leaving E. the survivor, who also died in 1854. 
In the year 1805 a lease of the estate was executed 
by the five children, who had all attained their 
ages of 21 years, to two persons as lessees for a 
term of six years, ata properrent. At the expira- 
tion of this lease the lessees continued for a con- 
siderable time as occupants, & the rent reserved 
was divided by & amongst the five children. 
The B. H. estate had never been sold, but the rents 
& profits had been divided into fifths, & so received 
by the children until their respective deaths. E. 
upon the death of the fourth child, entered into 
possession of the entirety of the rents & profits 
up to her own death in 1854, & by her will devised 
(inter alia) the B. H. estate to trustees for sale :— 
Held: in the events which had happened, the 


his freehold & leasehold lands at Howth 











Mentd. Re Sturt, De Bunsen v. Hardinge, 
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G. (b). trust ‘at their discretion at any time the income arising from such sale, 

p. Trust for aale—— Election to take after the death of my mother or during after her death to pay certain legacies 

as realty—Reconversion.}—A testator her lifetime with her consent” to sell out of the purchase-moncy, the balance 
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Sect. 9.—Reconversion: Sub-sect. 8, C. (b).] 


children had elected to take the B. H. estate as 
freehold ; the estate had not been so dealt with 
as to be converted into personalty, & the persons 
beneficially interested under the will of E., the 
survivor, were entitled to the proceeds of the 
te.—SymeEs v. Hormes (1868), 19 L. T. 83. 

1867. -|—Testator, after giving cer- 
tain legacies, devised a freehold house to A., B. & 
C., in trust for sale, the proceeds to be considered 
part of his nal estate, & gave his residuary 
real & personal estate to A.,B. & O. A., B. & C. 
paid all the legacies except two out of other parts 
of testator’s estate, & kept the house unsold, 
granting a lease of it to a tenant. The house 
remained unsold for fifty years, & the two legatees 
permitted their legacies to remain all that time 
unpaid, without requiring a sale or any formal 
security on the house. In a suit by the personal 
representative of O. against the real & personal 
representatives of testator for the administration 
of his estate :—Held: (1) A, B. & C. had by their 
conduct elected to take the house as reconverted 
into real estate; (2) the assent of the unpaid 
legatees might be inferred.—MuTLOW v. BIGG 
(1875), 1 Ch. D. 385; 45 L. J. Ch. 282; 34 L. T. 

273; 24 W. R. 409, C. A. 
tations :—As to (1) Refd. Meek v. Devenish (1877), 6 Ch. 
2) 2 Ch. 

unse 








am 566; Re Douglas & Powell’s Contract, [190 
296 ; Re Sturt, De Bunsen v. H , (1922) 1 Ch. 416. 
on a) . Re Douglas & Powell’s Contract, [1902] 2 
1368. ——— Possession of title deeds—After ascer- 
tainment of rights./—By a marriage settlement 
real estates were conveyed to trustees in trust to 
sell & to hold the proceeds in trust for the husband 
& wife for their lives successively, remainder in 
trust for their children, remainder in trust for the 
survivor of the husband & wife absolutely. There 
was no child of the marriage. The husband 
survived the wife, & after her death consulted his 
solicitors upon his rights under the settlement, 
& they having advised him that he was entitled 
to the whole beneficial interest in the estates he 
got possession of the settlement & of the title- 
deeds, & remained in possession of them, & also 
of the estates until his death :—Held: (1) thereby 
een his election to take the estates as 
Testator bequeathed all his personal estate to A., 
subject to the payment of his debts & funeral & 
testamentary expenses, &, after charging his real 
estates with the payment of certain legacies & 
annuities, he devised them to B. :—Held: (2) he 
had not exempted his personal estate from the 
payment of the legacies & annuities.—DAVIES v. 
ASHFORD (1845), 15 Sim. 42; 14 L. J. Ch. 473; 
6L. T. O. 8.30; 9 Jur. 612; 60 E. R. 531. 
Annotations :—As to (1) Refd. Brown v. Brown (1864), 10 
Jur. N. 8. 461; Parker v. Williams (1867), 15 W. R. 1006. 
As to = Consd. Poole v. Heron (1873), 42 L. J. Ch. 348. 
Refd. lon v. Ashton (1860), 2 L. T'. 686. 
1369. Directions to prepare con- 
veyance.|—A testator devised & bequeathed real & 
personal estate to trustees for his wife for life, & 
after her death, as to one freehold house, upon trust 
for one of his sons for life, as to another freehold 
house upon trust for his daughter for life, & as to 
a third freehold house upon trust for another son 
for life, & after their respective deaths to their 
issue respectively, & after the respective deaths of 
any without issue he directed his trustees to sell 
the house of such child & to pay the proceeds of 


to form part of his residuary estate: 
& directed his said trustees to stand 
oasessed of his freehold lands in debta 

& M., & all the rest & residue of 








his estate at their discretion to sell 
same, & — of the proceeds 


expenses, & then to“set aside so muc. 


EQUITY. 


sale to the survivors or survivor of his three 
children, & until sale to pay the rents to the same 
persons or person, & he gave his residuary real & 
personal estate to such of his three children as 
should survive the widow. One of the sons pre- 
deceased the widow, a bachelor. The daughter 
survived her & died intestate in 1877, & her 
property passed to her surviving brother as her 
sole next of kin. The houses were let to weekly 
tenants, & the surviving son, since 1877, received 
all the rents. He died in 1885, & shortly before 
his death he handed the title deeds of the houses 
to a solicitor, directing that a gift of all his pro- 
perty should be made to a niece, but he died before 
a& conveyance could be executed. The question 
then arose whether the will had effected a con- 
version of the realty, &, if so, whether the sur- 
viving son had elected to take the property as real 
estate :—Held: there had been an out-and-out 
conversion, & the son must be taken to have 
elected to take the houses as real estate.—PoTrEer 
v. DUDENEY (1887), 56 L. T. 395; sub nom. Re 
Porter, 3 T. L. R. 420. 

1870. ———-. —(1) Where real estate is be- 
queathed in the character of personalty, & is 
enjoyed unconverted by the legatee, slight cir- 
cumstances are sufficient to raise a presumption 
that he has elected to retain it as realty. In the 
absence of any other circumstances, the fact that 
@ person has, for a great length of time, preserved 
the property in its actual state, will be sufficient 
to induce the ct. to come to this conclusion. 

(2) A. being entitled to an undivided share in a 
real estate, impressed with the character of 
personalty, retained possession for between two 
& three years, & died without having said or done 
anything to indicate an intention to reconvert :— 
Held: at his death it was personalty.—DIXxon v. 
GAYFERE, FLUKER v. GORDON (1853), 17 Beavy. 
ee 23 L. J. Ch. 60; 22 L. T. 0.8.15; 51 E.R. 
1102. 

Annotation ee “ ey Refd. Re Gordon, Roberts v. Gordon 





Payment of charges—Debts & 
legacies.|—-A testatrix gave her real & personal 
estate to three trustees, upon trust, as soon as they, 
in their discretion, should think most advantageous. 
to sell & convert into money her real estate, & 
pay her debts & legacies. She gave the residue 
of her estate & effects to her son J. :—Held: 
(1) J. took the residue of the realty in the character 
of personalty. 

A., who was one of the trustees, paid the debts 
& legacies, except one annuity, & remained in 
possession sixteen years & died intestate :—Held : 
(2) having regard to his acts & notwithstanding 
he was both co-trustee & owner, the property was 
reconverted into realty, & passed to his heir.— 
GRIESBACH v. FREMANTLE (1853), 17 Beav. 314 ; 
51 H. R. 1055. 

1872. —— Legacy.}|—The H. P. estate was 
vested in H., D. & S., upon trust after the death 
of a person who died in Aug. 1868, to sell with all 
convenient speed. The procecds of sale belonged 
as to one moiety to D.’s wife absolutely for hee 
separate use, subject to a charge of £500 to a 
legatee, & as to the other moiety to S. absolutely. 

e property was well adapted for building pur- 

ses, but the bulk of 1t was subject tg an old 
ease of which 26 years were unexpired. In 
Mar. 1864, D. & wife paid off the £500. In 1864, 
the three trustees let for three years part of the 


capital as would be sufficient to meet 
to pay certain annual payments, & to apply 
the balance in cl off certain 
charges, & left all the reat & residue 





Part [X.—CoONVERSION AND RECONVERSION. 


property not comprised in the old lease, & in 1867, 
& again in 1869, D. & S., who had survived H., 
anted similar leases for three years. In 1865, 
+» who was the acting trustee & managed the 
property, had plans prepared by a surveyor for 
aying out the property for building. In the same 
year a bill was brought into Parliament for 
authorising a railway to pass ee the estate, 
& a petition against it was presented on behalf of 
‘“the owners & trustees of the H. P. estate,”’ 
which stated that it was their intention to lay out 
the estate for building. Mrs. D. died in 1870, in 
the lifetime of her husband. There was no direct 
evidence that she had concurred in the leases, 
the preparation of the plans, or the petition to 
Parliament :—Held: the parties had elected to 
take the property as real estate, & Mrs. D.’s 
share went to her heir-at-law as realty, & not to 
her husband as personalty.— He DAVIDSON, MARTIN 
vy. TRIMMER, DAVIDSON v. TRIMMER (1879), 11 

Ch. D. 841; 40 L. T. 726, C. A. 

1878. ——— Rent recelved—Referred to in terms 
applicable to realty.|—-JERNINGHAM v. HERBERT 
(1828),6 L. J. O. S. Ch. 134. 

13874. ——— ———.]|—-SYMEs v. HOLMEs, No. 1366, 
ante. ‘ 

1375. -|—Devise & bequest of free- 
hold & copyhold land & personal estate to A. & B., 
upon trust as to the land for sale & as to the 
personalty to realise the same & to stand possessed 
of the proceeds upon trust for 0. who was his 
heir-at-law, absolutely. <A. predeceased testator ; 
B. renounced probate & died three years after- 
wards, not having acted as trustee, though he did 
not disclaim the trusts, & letters of administration 
with the will annexed were granted to C. From 
& after the testator’s death C. th-ough his agent 
received the rent of the land but did not exercise 
any other act of ownership. No one was admitted 
tenant of the copyhold. The land was let from 
year to year, & there was one change of tenancy 
effected by the agent. On the death of C., who 
survived the testator nearly nine years, the question 
arose whether the land was to be treated as real 
estate :—Held: & whether the legal estate was 
outstanding or not C. must be taken to have elected 
to take the land as real estate.—Re Gorpon, 
ROBERTS v. GORDON (1877), 6 Ch. D. 5381; 46 
L. J. Ch. 794; 37 L. T. 627. 

Annotations :-—Folld. Holder v. Lofts (1885), cited 30 Ch. D. 
at &, 656. Distd. Re Lewis, Foxwell v. Lewis (1885) 
380 Ch. D. 654. Oonsd. Potter v. Dudency (1887), 56 L. T. 
395; Re Olout & Frewer’s Contract, (1924] 2 Ch. 230. 

entd. Hyett v. Mekin (1884), 50 L. T. 54; Re Lord & 

Fullerton (1895), 65 L. J. Ch. 184. 

1876. Over four years.]|—HOoLpDER v. 
LoFTs (1885), cited in 30 Ch. D. p. 656; 538 
L. T. p. 888; 34 W. R. p. 151; sub nom. Re 
ar ei HOLDEN v. Lorrt, cited in 55 L. J. Oh. 
p. e 
Annotation :— Re ; e 

nnotation . SDista. Lewis, Foxwell v. Lewis (1885), 

1377. ——— Development as building estate.)— 
Re DAVIDSON, MARTIN v. TRIMMER, DAVIDSON 
v. TRrumER, No. 1872, ante. 

13878. ——— Land subject to tenants’ option to 
urchase—No evidence of election.|——Testator by 
will gave his real estate & the residue of his 
personal estate to trustees, on trust to sell his 
real estate, & to convert & Cage in his residuary 
personal estate, & to stand possessed of the 
moneys arising from both, on trust to invest the 
same, & to pay the income to his wife during her 


of his property to his siste ‘ 
epeclutety The testator died in 
1898. The testator’s mother died in 
1911 :—-Held: the real estate of the 














but that H. had 


testator was converted into 
estate under the trusts of the will, 
elected to 
in ita unconverted form as real estate, 
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life or widowhood, &, after her death or second 
marriage, upon trust to divide the trust funds 
equally between such of his children as should be 
living at his death, & the issue of such of them as 
might be then dead. Testator died in 1869. 
The wife & two infant children survived him. 
There were no issue of any deceased child. Both 
the children died before the wife, unmarried, & 
intestate, the one who died last dying in 1876. 
The wife did not marry again, & she died in 1885 
intestate. The only real estate of the testator was 
a house, of which he had in 1869 agreed to grant 
a lease for twenty years, with an option to the 
tenant to purchase the reversion at any time 
during the term. At the death of the widow this 
option had not been exercised, & the house had 
not been sold by the trustees. After the deaths 
of the children the widow continued in receipt of 
the rent of the house :—Held: by reason of the 
tenant’s option to purchase the house, the widow’s 
continued receipt of the rent was no evidence of 
an election by her to take the property as real 
estate, & on her death it descended as personalty 
to her next of kin.— Re LEWIS, FOXWELL v. LEWIS 
(1885), 30 Ch. D. 654; 55 L. J. Ch. 282; 53 L. T. 
387; 34 W. R. 150. 

1879. ——— Reason for permanent retention— 
Reconversion of a remainder.|—Mere lapse of 
time without conversion being effected, un- 
explained, coupled with slight reasons for per- 
manent retention as land, may give rise to the 
inference that it was the intention of the person 
absolutely entitled to a remainder the subject 
of a trust for conversion to retain such remainder 
unconverted.—SMITH v. GUMBLETON (1910), 54 
Sol. Jo. 181. 

1380. What period of retention sufficlent— 
Whether two years.|—Land, under a devise in 
trust to be sold, not considered as real estate ; 
the trust not being executed; but no act done, 
showing an intention to alter the character, im- 
pressed by the uses of the will. An objection to 
the title of the heir upon that point prevailed.—— 
oe v. MILES (1807), 13 Ves. 8388; 33 E. R. 
Annctation :—Refd. Parker v. Williams (1867), 15 W. R. 


1881. Whether three & a half deg Ps 
Real estate was devised to two trustees to sell & 
divide the produce between A., B. & O. The 
trustees being dead, A. entered into possession & 
received the rents for 34 years, accounting to B. 
& ©. for their shares. A. then died, & at his death 
the estate remainded unsold :—Held: there had 
been no reconversion, but the estate, in equity, 
retained its character of personalty.—BROWN v. 
Brown (1864), 38 Beav. 399; 10 L. T. 83; 10 
Jur. N. S. 461; 12 W. R. 506; 55 E. R. 422. 
.]—See, also, No. 1876, ante. 

1882. Will disposing of real & personal estate— 
No designation of particular property—No evidence 
of intention.|—STEAD v. NEWDIGATE, No. 1776, 








ante. 

1883. Specific devise.|—By an indenture, dated 
in Mar. 1862, lands were conveyed by two tenants 
in common, L. & S., to a trustee upon trust to 
sell & to hold the proceeds in trust for L. & 8S. in 
equal shares, & as to the share of 8. for her separate 
use. The indenture contained powers of exchange 
& partition; & it was declared that until the sale 
the trustee should hold the lands upon trust as 
to one moiety for L. & as to the other moiety 


& reconversion had taken es 
Re MAODOUGALL’S TRUSTS ART v. 
MACDOUGALL, 1912] 11. R. 62; 45 
I. L. TT. 61—— e 


rsonal 


take same 
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Sect. 9.—Reconversion: Sub-sect. 8, C. (b) & (e) 
a. & %.] 

for S. for her separate use. By articles of agree: 
ment made in the following month, it was agreed 
that the trustee should allot the lands described 
in the first schedule to L., & those described in the 
second schedule to S., & should stand possessed 
of the allotments upon the same trusts as were 
by the deed of Mar. 1862, declared of the respec- 
tive moieties, but without prejudice to the powers 
vested in the trustee by that indenture. 8S. was 
& married woman, & her husband was an alien. 
By her will, made in Aug. 1862, she gave all her 
landed property situated at E., being her allot- 
ment under the articles of agreement, which still 
remainded unsold, to her husband for life, with 
remainder over :—Held: (1) the trust for sale had 
been put an end to by the agreement of Apr. 1862 ; 
12) the property passed as real estate under the 
will of S.; (8) if the trust for sale had been still 
subsisting, S. had elected to take the property as 
real estate.—SHARP v. St. SAUVEUR (1871), 7 
Ch. App. 8343; 41 L. J. Ch. 576; 26 L. T. 142; 
20 W. R. 269, L. C. 


Annotations :-—Generally, Retd. Re QGrimthorpe, Beckett v. 
Grimthorpe, 11908} 1 Ch. 666. Mentd. De Geer v. Stone 


diced 22 : Perry v. Eames, an v. Kames, 
ercers’ Co. v. Eames, [1891] 1 Ch. 658. 
1384. Land devised in strict settlement.]— 





A person contingently entitled to the proceeds 
of real estate directed to be sold may, pending the 
contingency, elect to take the estate as realty, 
& such election will become operative upon the 
contingency happening before or upon his death. 

A testator devised his real & personal estate 
to trustees upon trust for sale & conversion, & 
out of the income of the moneys arising therefrom 
to pay an annuity of £750 to his widow during 
widowhood, & subject thereto to pay the residue 
during such widowhood to his son, G., unless & 
until he did any act to deprive himself of the whole 
or any part thereof, & in case his estate determined, 
upon trust to pay the income to the widow during 
such widowhood, & after her death or second 
marriage, as to one moiety of the capital for G. 
absolutely, & as to the other moiety, in case his 
estate had not determined, then upon trust for 
G., his heirs, exors. & administrators; but in 
case it should have determined, then upon certain 
trusts in favour of G., his wife & children. G. 
during his life resided with his mother on part 
of the devised estates in Sussex, & died in the 
lifetime of his mother without having done any 
act whereby his estate determined, having by his 
will devised the Sussex estate in strict settlement, 
& bequeathed his personalty upon trust for his 
children equally at 21 or marriage :—Held: G. 
had the right to elect to take the Sussex estate as 
realty, & he had done enough in his lifetime & 
by his will to show that he intended to elect so to 
take it, & the property was therefore part of his 
real estate.—MEEK v. DEVENISH (1877), 6 Ch. D. 
566; 47 L. J. Ch. 57; 36 L. T. 911; 25 W. R. 


688. 

Annotations :—Consd. Potter v. Dudeney (1887), 56 L. T. 
395; Re Sturt, De Bunsen v. Hardinge, [1922] 1 Ch. 416. 
1885. Evidence of intention to retain estate in 

possession—Whether extended to estate in rever- 

sion.) Real estate converted by will into per- 
sonalty continues as such in the absence of ific 
acts restoring the character of realty ; acts 
affecting part of a resid estate which was in 
possession will not extend, by implication, to 
other part of such residuary estate which was in 
reviersion. 

Residuary real estate directed by will to be sold 


EQUITY. 


comprised freehold in possession & copyhold in 
reversion. The legatee entitled to the surplus 
purchase-money to arise from the estates when 
sold, paid a sum of £1,000 directed to be set apart, 
& took possession of the estate & enjoyed the 
freehold as realty, & finally devised them as such. 
The copyhold reversion did not fall into possession 
until after the death of the legatee :—Held: 
the acts which amounted to a reconversion of the 
freehold in possession did not extend to the 
copyhold in reversion; it remained personalty, 
& passed to the personal representatives, & not 
to the heir of the legatee.—MEREDITH v. VICK 
(1857), 23 Beav. 559; 27 L. J. Ch. 162; 29 
L. T. O. 8S. 340; 3 Jur. N.S. 1284; 5 W. R. 639 ; 


53 E. R. 220. 

Annotation :—Refd. Re Grimthorpe, Beckett v. Grimthorpe, 
[1908] 1 Ch. 666. 

13886, Exercise of power of appointment— 
Reference to ‘‘hereditaments, property, money,’’ 
etc.—No evidence of election.|—Testatrix, in the 
exercise of a general power of appointment over the 
proceeds of sale of real estate which was settled by 
her marriage settlement upon trust for sale at her 
request during her life, & after her death at the 
discretion of the trustees, by her will appointed that 
the trustees of the settlement should stand possessed. 
of ‘‘ the hereditaments, property, money, stocks, 
funds & securities’? which should be subject to the 
trusts of the settlement upon trust to ‘‘convey, 
assign, transfer & pay’’ the same to the trustees of 
the will; & she thereby appointed the same to the 
trustees of the will upon trust for sale & conversion 
& to pay the income to her husband for life, & 
after his death to hold the same upon certain other 
trusts; & she gave her residuary estatc, subject 
to the payment of her funeral & testamentary 
expenses & debts & legacies, to her husband, 
who she appointed her exor. She also directed 
that the appointed property should not be sold 
during the lifetime of her husband without his 
consent. The real estate in question remained 
unsold at the date of the death of the testatrix :— 
Held: (1) the will did not operate as a reconversion 
of the appointed property, & the property passed 
on the death of the testatrix as personalty ; (2) the 
estate duty payable in respect thereof was a first 
charge on the property ; (3) such estate duty was 
not thrown upon the residue by the direction for 
payment of the testamentary expenses.— 
O’GRADY v. Wiimot, [1916] 2 A. C. 231; 85 
L. J. Ch. 386; 32 T. L. R. 4563; 60 Sol. Jo. 
456 ; sub nom. Re O’Grapy, O’GRADY v. WILMOT, 
114 L. T. 1097, H. L.; revsg.S. C. sub nom. Re 
O’GRADY’s SETTLEMENT, O’GRADY v. WILMOT, 
[1915] 1 Ch. 613, C. A. 

Annotations :—As to (1) Refd. Re Goswell’s Trusts, [1915] 
2 Ch. 106; Re Ffennell’s Settimt., Ke Ffennoll’s Kstato, 
Wright, ». Holton, {1918} 1 Ch. 91; He Sturt, De Bunsen 
v. Hardinge, [1922] 1 Ch. 416. 48 to (3) Refd. Re Scott, 
Scott v. Scott (1916), 60 Sol. Jo. 478; He Scull, Scott v. 
Morris (1917), 87 L. J. . 59. Generally, Mentd. Re 
Hicklin, Public Trustee v. Hoare, [10917] 2 Ch. 278; Re 
Wernher, Wernher v. Beit, {1918] 2 Ch. 82. 


1387. Appointment as realty—Failure of 
appointment.|—-Re FFENNELL’S SETTLEMENT, Re 
ee STATE, WRIGHT v. HOLTON, No. 874, 
ante. 


18388. Re-entry by vendor — Conversion by 
exercise of option—Purchase not completed—No 
reconversion.|— Ae BLAKE, GAWTHORNE v. BLAKE, 
[1917] 1 Ch. 18; 86 L. J. Oh. 160; 115 L. T. 
663 ; 61 Sol. Jo. 71. 


(c) Retention as Money. 
i. Money at Home. 


1889. Money in hands of person entitled to sell 
land—Deemed to be personal estate.|—Money 





Part [X.—CoNVERSION AND RECONVERSION. 


by marriage articles is agreed to be laid out in land, 
& settled on the husband & wife & their issue, 
remainder to the right heirs of the husband. 
Though the money at first is bound by the articles ; 
vet when husband & wife are dead without issue, 
the money is considered as in the disposal of the 
husband, & will be assets & go to his exor. or 
administrator ; & a fortiori to his residuary legatee. 
Money shall in many cases be considered as 
land, when bound by articles in order to a purchase, 
but whilst it remains still money, & no purchase 
made, the same shall be deemed as part of the 
personal estate of such person, who might have 
aliened the land in case a purchase had been 
made (per CUR.).—CHICHESTER v. BICKERSTAFF 
(1693), 2 Vern. 295 ; 23 E. R. 791. 
Annotations :—Dbtd. Lechmere v. Lechmere (1735), Cas. 
temp. Talb. 80. Appeyd. Pulteney v. Darlington (1782), 
1 Bro. C. C. 223. Consd. Re De Lancey (1869), L. R. 4 
Exch. 345. Refd. Price v. Powol (1729), 1 Barn. K. B. 201. 
1890. Money in hands of person ultimately 
entitled—-Deemed to be personal estate.]—CuI- 
CHESTER v. BICKERSTAFF, No. 1389, ante. 
1891. ——_—.]—CHAPLIN v. HORNER, No. 
ante. 
1 


; ——.]—A papist, .by marriage 
articles, previous to 11 Will. 3, c. 4, covenanted 
to lay out £12,000 in the purchase of land. The 
money was never laid out :—Held: it should be 
still considered as money, & go to the personal 
representative, instead of the heir, though that 
heir was a protestant.—BOWEs v. SHREWSBURY 
ao (1758), 5 Bro. Parl. Cas. 144; 2 E. R. 


Annotations :—Refd. Foone v. Blount (1776), 2 Cowp. 464; 
Pulteney v. Darlington (1782), 1 Bro. C. C. 223; Lawes 
v. Bennett Saba a COR; Eq. Cas. 167; Carr v. Ellison 











(1786), 2 Bro. C. 

1393. ——.]—WHELDALE v. PARTRIDGE, 
No. 1359, ante. 

1394. -]—T. devised all his real estate 








to S. for life, with remainder to the children of S., 
in tail, with remainders over, & bequeathed personal 
estate on corresponding trusts; & he directed his 
trustees to sell a specific freehold estate, & to 
invest the proceeds in the purchase of lands in 
certain counties, or in govt. securities, to be settled 
& assured to & for the like uses & trusts as his 
real & personal estate were settled, devised & 
limited :—Held: the govt. annuities vested 
absolutely in the child of S. as personal estate.— 
RIcH v. WHITFIELD (1866), L. R. 2 Eq. 583; 14 
W. R. 907. 

1395. -|—A decree for the sale of 
real estate was made in a partition action during 
the infancy of three of the persons entitled. The 
infants came of age & died, leaving their father 
their heir-at-law & sole next of kin. The property 
was sold, but, before the proceeds of sale had been 
paid out of ct., the father, who had taken out 
administration to the estates of his deceased 
children for an amount sufficient to cover their 
interests in the real estate, if treated as converted, 
died intestate :—Held: the father took the 
children’s shares as real estate, but, since he had 
received them in the condition of money & had 
taken no step to bring about a reconversion into 
land, they passed, on his death, as part of his 
personal estate, to his legal personal representative. 
—-MORDAUNT v. BENWELL (1881), 19 Oh. D. 302 ; 
51 L. J. Ch. 247; 45 L. T. 685; 80 W. R. 227. 


Annotations :—Apld. Re Pickard, Turner v. Nicholson (1885), 
53 L. T. 293; Herbert v. Herbert, (1912] 2 Ch. 08. : 


1396. When property ‘‘at home ’’—Both legal & 
equitable estates vested.|—Re FFENNELL’s SETTLE- 
MENT, Re FFENNELL’S ESTATE, WRIGHT v. HOLTON, 
No. 874, ante. 
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li. Other Cases. 


1397. Whether intention implied by testamentary 
disposition —- Disposal by incomplete will.) — 


EDWARDS v. WARWICK (COUNTESS), No. 792, 
ante. 
1398. ——— Residuary bequest of personalty— 


Intestacy as to realty.|—(1) A portion of real estate 
was taken under compulsory powers, & the pur- 
chase-money was paid into ct. to the account of 
the estate in 1336. The tenant for life continued 
to receive the dividends until 1849, when she died. 
The person entitled to the real estate in remainder 
never sought to have the moncy reinvested in 
land, & made his will in the year 1844, & thereby 
gave the residue of his personal estate to his exoys., 
& died intestate as to real estate. He had no 
personal estate of value, unless the fund in ct. were 
personalty. He died in 1844. On the petition 
of his heir-at-law:— Held: the fund remained 
impressed with the quality of real estate, & the 
fund was paid to him. 

(2) Qu.: whether it is competent for a tenant 
in fee in remainder of land, expectant on the decease 
of a tenant for life, to elect to convert the cha- 
racter of real estate impressed on money in ct., the 
produce of a compulsory purchase of the land, 
during the life of the tenant for life.—RE STEWaRT, 
Ex p. CRAMER (1852), 1 Sm. & G. 32; 22 L. J. Ch. 
369; 20 L. T. O. S. 87; 16 Jur. 1063; 1 W. KR. 
17; 65H. R. 15. 

Annotation :—As to (1) Refd. Re Harrop's Estate (1857), 

3 Drow. 726. 

1399. ——— Bequest of ‘‘ all properties & chat- 
tels ’’°— Will made abroad.|—An English lady, 
domiciled in France, having a general power of 
appointment over a sum of stock, representing 
a share of proceeds of real estate in England, 
sold under the judgment in a partition action, 
such proceeds being liable to be laid out in the 
purchase of land under Settled Estates Act, 1877 
(c. 18), s. 34, by her will in the French language 
gave ‘‘ all her properties & cnattels (tous les biens 
et droits mobiliers) ’? to T. absolutely :—Held: the 
will must be construed as disposing of everything 
in the form of personal estate over which testatrix 
had a general power of disposition; & the fund 
being personal estate in form, it passed by the will. 
HARMAN, LLOYD v. TARDY, [1894] 3 Ch. 607 ; 
63 L. J. Ch. 822; 71 L. T. 401; 8 R. 549. 
Annotation :—Expld. Re Scholefield, Scholeficeld v. St. John, 

Re Young, Smith v. St. John, [1905] 2 Ch. 408. 

1400. Receipts of interest from investments— 
Over long period.|—GILLIES v. LONGLANDS, No. 
1098, ante. 


1401. —s 
No. 1100, ante. 

1402. Funds in court—Money set aside to pay 
annuity charged on realty—Residue to tenants in 
tail.;—Certain funds were brought into ct., which 
had been directed by a testator to be invested in 
lands to be settled upon A. in tail, subject to the 
payment of an annuity. An order had been made, 
upon a petition presented by A., that a sufficient 
sum to answer the annuity should be set apart, & 
that the residue of the fund should be paid to him. 
Upon the death of the annuitant :—Held: (1) A. 
had elected to take the whole fund as money, 
thereby barring the entail; (2) A.’s exors. were 
entitled to the sum which had been set apart for 
the annuity.— DORNFORD v. DORNFORD (1841), 10 
L. J. Ch. 341. 

1408. Funds treated as ‘‘ trust money ’’—In- 
vestment on mortgage—Provision for repayment 
as personalty.]|—Ifarcourt v. SEYMOUR, No. 1291, 
ante, 





-]—Re PEDDER’S SETTLEMENT, 
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Sect. 9.—Reconversion: Sub-sects.4 &5. Part X. 
Sect. 1.] 


Sus-secr. 4.—ELEcTION TO RECONVERT 
BEFORE TIME FOR CONVERSION. 
1404. Conversion dependent on happening of 
event—Election before event.)|—STEAD v. NEWDI- 
ae No. 776, ante. 





405. y his marriage settlement, 
dated in 1845, the settlor settled certain real estates 
upon trust for himself for life & after his death 

upon trust for sale, & he directed that the proceeds 
sale should be held upon trust to pay an annual 
sum to his wife for life, & that £10,000 should be 
held upon trust for such purposes as he should by 
wiJl appoint, & that the residue should be held 
upon trust for his children, &, if there should be 
no child, upon trust for himself, “his exors., 
administrators, & assigns.’’ The settlor’s wife 
died in:1901. The settlor made no appointment 
of ao £10,000, & died in 1905 without ever having 
had any issue. By his will, dated in 1901, testator 

oa his & devised his ‘‘ interest ”’ in the estates 
is ‘‘ successor in fee ’’ & by a codicil to his will 
dated in 1902 he appointed the “ estates ’’ to his 
nephew, who was his successor. Under a deed of 
compromise approved by the Ct. of Probate the 
estates were conveyed to testator’s successor :— 
Held: (1) the estates were unconverted by the 
settlement, there being no enforceable trust for 
sale, & therefore they passed as realty under the 
settlor’s will; (2) the settlor had by his will & 
codicil elected to deal with the estates as realty, 
& they devolved as such.—Re GRIMTHORPE (LORD), 
BECKETT v. GRIMTHORPE (LORD), [1908] 2 Ch. 675 ; 
78 L. J. Ch. 20; 99 L. T. 679; 25 T. L. R. 15, 


e A. 
Annotations to (1) Consd. Re Ffennell’s Settimt., 
Fennell’ rer right v. Holton, [1 et h. git 
Hopkinson, Byao Le Ho sir gas } 1 oO 65. 
As to (2) Refd. O’Grady ot, 16] 2 A. C. 281; 
Re Sturt, De Bunsen v. Hardinge, ibeey 1 Cbs 416. 





eee 


SUB-SECT. 5.—PROPERTY OF LUNATIC 
CONVERTED BY COURT. 


1406. General rule.]—It is a rule not to vary 
or change the property of a lunatic so as to affect 
any alteration as to the succession to it (LorD 
HARDWICKE, C.).—EHxz p. ANNANDALE (MAR- 
CHIONESS) (1749), Amb. 80; 27 E. R. 50. L. C. 

no —Refd. A. 

“ore Meaid. D ssidicoics © v. + Allesbury (1887), 12. inster'B ane 

1407. Timber sold by order of court—Remains 
personal estate.|—-Timber on estate of lunatic was 
cut under order of the ct., sold, & the produce paid 
into the bank on account of the lunatic. After 
his death on petition by his heir for the money :— 
Held: the ct. might do it for the lunatic’s benefit, 
but only on pressing occasions. When property 
is converted, equity will recall it for the repre- 
sentative, if done by breach of trust, not if by 
accident, the ct., or the tort of a stranger ; ; but on 
account of its consequence & difficulty of revers- 


Equity. 


ing the order made on petition, the ct. refused to 
ive it to either representative without a bill.— 
¢% p. BROMFIELD (1792), 1 Ves. 453; 3 Bro. 0. 0. 
ner ees 762; 30 EH. R. 434 
-]—There is no equity between 
the gene & the personal representatives after the 
death of a lunatic to have property, which was 
altered by the ct. restored ; therefore the produce 
of timber on the estate of & lunatic cut & sold by 
order on report, that it would be for his benefit, 
is personal assets.—OXENDEN v. COMPTON (Lor) 
(1793), 2 Ves. 69; 4 Bro. C. C. 231; 30 EH. R. 527. 


Annotations — Dinta. Cooke ». pose (1855), 22 Beav. 
6. Folld. Dyer s. Dyer pay eer 604. Refd. 

Re Smith (1874), ay? 
4 "bresee (t “oriees . R. 18 Eq. 


(1861), 3 L. T. 686 ° Stood 
192 ; (1882), 22 Ch. D. 622; 


Re Freer, Freer v. Freer 
Turner v. Nar aren US8) 63 L. T. 2933 


He Pick ckard 
. Ailesbury (1887), 1 pp. . 672; Re Sefton 
Re Gist, | (1904) oT Ch. 308. 


(i388). 78 L. T. 765; 

1409. —— .|—Where timber growing on 
settled land has been rightfully felled & sold under 
an order of the ct. it becomes personal estate, & 
all the consequences of conversion must follow ; 
& there is no equity for reconversion as between the 
heir-at-law & the legal personal representative of 
the tenant in fee in remainder.—HARTLEY v 
PENDARVES, ge 2 Ch. 498; 70 L. J. Ch. 745; 
85 L. T. 64 ; a eee 
Annotations :——Reta. rgess v. Booth, 4 (1908) 2 Ch. 648; 

Fauntleroy v. Beebe ithe 80 L. J. Ch 

1410. Money invested in landRemains personal 
estate.|—Money of a lunatic was invested by his 
committees, by order of the Lords Justices having 
jurisdiction in lunacy, in purchases of lands, 
which under their Lordships’ direction, were con- 
veyed to the committees, ‘‘ their heirs & assigns 
upon trust for ’’ the lunatic, ‘‘ his exors., adminis- 
trators & assigns,’”’ with a declaration. that the 
lands so conveyed, & all others to be purchased in 
lieu of them under any exercise of certain powers 
of sale & re-investment which were contained in 
the deed, should “to all intents & purposes be 
considered as part of the personal estate of ’’ the 
lunatic. Upon the death of the lunatic, who 
never recovered :—Held: the value of the lands 
was part of the personal estate of the lunatic at 
his death & liable to probate duty. 

The principles on which the ct. acts in dealing 
with the property of lunatics under its care are 
not open to question. The leading principle, the 

aramount consideration, is the interest of the 
unatic. Consistently with that principle it is 
settled that in the ordinary course of managing 
a lunatic’s estate the ct. pays no regard to the 
interests or expectations of those who may come 
after, but it is equally well settled that in matters 
outside the ordinary course of management, it is 
the duty of the ct. so far as may be possible not 
to alter the character of the lunatic’s property, or 
to interfere with an ny rights of succession (LORD 
MACNAGHTEN).—A. v. AILESBURY (MARQUIS) 
(1887), 12 App. Cas. 672; 57 L. J. Q. B. 83; 58 
L. T. 192; 36 W. R. ie 38 T. L. R. 830, H. L. 


‘Annotations :-—Retd. Re G [19041 1 Ch. 398; Re Alston, 
Sinclair v. Willes i917 2h. 3 Mentd. Re Cleveland's 


8. K., ran re Dodd, [1894] 2 B. 
150 ; ' Re Botton (1898), isl. T - 165. al 
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Part X.—Election. 


SECT. 1.—IN GENERAL. 

1411. Election distinguished from double por- 
tions.}—(1) The question was, whether General 
Pulteney did or did not intent to comprise in the 
will an estate, of which he supposed himself the 
owner. To prove he did, the steward’s accounts 
& a settlement, as drawn out by him of the state 
of his pRORereys were offered in evidence, & 
admitted. 

(2) The cases of double portions have no 
analogy to election: it is true they involve 
election, but they do not depend upon election.— 
PULTENEY v. DARLINGTON (LORD) (1776), cited 
3 Ves. at p. 529; 30 HE. R. 1141. 

Annotations :—As to (1) Apld. Druce v. Denison (1801), 6 
Ves. 385. Consd. Pole v. Somers (1801), 6 Ves. 369; 
Doe d. Oxenden v. Chichester (1816), 4 Dow, 8 
v. gorner (1835), 3 My. & K. 666. Refd. H 4 
Hifichcliffe (1797), 3 Ves. 516. As to (2) Refd. Hinchcliffe 
v. Hincholiffe (1797), 3 Ves. 516. Generally, ntd. 
Cavan v. Pulteney (1795), 2 Ves. 544; Wilson v. Towns- 
hond (1795), 2 Ves. 693; Darlington v. Pulteney, Cavan 
v. Pulteney (1797), 3 Ves. 384; Ward ». Baugh (1799), 
4 Ves. 623; Green v. Green (1816), 2 Mer. 86; Gretton 
v. Haward (1819), 1 Swan. 409 ; Griggs v. Gibson, Maynard 
v. Gibson (1866), L. R. 1 Eq. 685; Re Vardon’s Trusts 
(1884), 28 Ch. D. 124. 


1412. Practice in equity—Not rule of positive 
law.|—SPREAD v. MORGAN, No. 1686, post. 

1413. Disposal of property of another—Gift to 
owner of property djsposed of.|—(1) A. by marriage 
settlement provided an annuity for the eldest son 
of the marriage; he afterwards by his will gave 
to the eldest son a real estate for life, with 
remainders over, & confirmed th settlement :— 
Held: the eldest son must elect between this 
provision & the annuity. 

This putting a devisee under a will to his election, 
however just & reasonable it may be, was certainly 
a strong operation of a ct. of equity, & I agree, the 
intent of the testator to dispose of that, which is 
not his, ought to appear upon the will with such 
explanation however of the prima facie appear- 
ance as the law admits; & that it ought to appear 
by declaration plain or necessary conclusion from 
the circumstances, & no man ought under pretence 
of this rule to be spelt or conjectured out of his 
property. But as on the one hand we are not to 
do it by conjecture, so on the other we are not to 
refuse our assent to that moral certainty & 
demonstration, which in such cases as the present, 
the general object of both instruments, the nature 
of the subject, the scope & purview of the will, 
the observations upon the particular clauses & 
the force of the expressions construed according 
to their natural import, may produce (Eynrz, 
LORD COMMISSIONER). 

(2) Where a man has subjected his estate to 
special Jimitations, or incumbrances, & by his will 
makes a new disposition of the same estate free & 
discharged from incumbrances or under different 
limitations, the incumbrancers, deriving other 
interests under the will, if they will take by it, 
must not disappoint it, but must permit the estate 
to go into the new channel & as free from incum- 


PART X. SECT. 1. 


q. Practice in ity — Applicable 
ecient aees aoe URL 

© very species 
of instrumen . whether deed. oe will, War. 376.—IR 


rule of law as well as equity.— 
acon A BUTLER (1805), 2 Sch. & Let. 


r, —— Testator leaving noth 
his own property.}-~—The Pststried of 


ft to owner Oo 
—When A. by 


election does not apply when the 
testator leaves nothing of his 

y:-—M‘DONNELL v, M‘DONNELL by 
Can. & Law. 481; 4 Dr. & attesting witness.| 


1418 {. of another 


d conveys property 
to his wife, & then by will devises the 
same, with other pro 

the wife must elect.—STRATFORD v. 


brances as testator intended (Eyre, Lorp 
COMMISSIONER). 

(3) It is the settled doctrine of a ct. of equity 
that no man shall be allowed to disappoint a will 
under which he takes a benefit. If a man devises 
to B. lands to which he has no colour of title, & 
which are in the possession, or are the inheritance 
of A. to whom some part of testator’s estate, 
real or personal, is also devised, A. must either 
renounce to the extent of his own estate, the 
estate devised or must convey his own estate to 
B. (Eyre, LorRpD COMMISSIONER).—BLAKE v. 
BUNBURY (1792), 1 Ves. 514; 4 Bro. C. C. 21; 
30 E. BR. 464. 


Annotations :—As to (1) Consd. Rancliffe v. Parkyns (1818), 
6 Dow, 149. Refd. Wintour v. Clifton (1856), 21 Beav. 
447, Generally, Mentd. Gretton v. Haward (1819), 1 
Swan. 409; Baylies v. Baylies (1844), 1 Coll. 537; Stephens 
v. Stephens (1857), 1 De G. & J. 62; He Vardon’s Trusts 
(1884), 28 Ch. D. 124. 





1414. ——.]—-CROSBIE v. Murray, No. 
1444, post. 
1415. Husband disposes of property 








of wife.]|—Where testator conceiving himself en- 
titled to the property of another person, makes a 
general disposition of all his estate & gives some 
benefit to that person, he must elect. Therefore 
a husband conceiving himself entitled under a 
void deed to a residue bequeathed to his wife & 
dying without getting possession, having made 
such a general disposition by a will, under which 
she took an interest, it is a case of election; & 
her election to take the provision under the will, 
which, though less in point of value, was to her 
separate use, was established against the assignees 
under the bkpcy. of her second husband.— 
aes v. MACLEAN (1799), 4 Ves. 5381; 31 E. R. 
Annotation :—Refd. Polo v. Somers (1801), 6 Ves. 309. 





1416. —— -} — RANCLIFFE (LORD) v. 
PARKYNS (LADY), No. 1430, post. 
1417. ——— ——.]—-Testator devised the rents 


of real estate, & bequeathed the interest of a 
legacy to B. for life, with remainders over. At the 
date of the will, & at the time of the death of 
testator, his personal estate, out of which the 
legacy was to come, was in the hands of B., who 
became bkpt. 

If any property, real or personal, belonging to 
this lady [B.] had been a gr given by the 
will, it is clear that, according to the principles 
of that branch of our law which has been called by 
the name of ‘‘ election,” she could not have claimed 
anything under the will, without giving effect 
to the disposition of her own property made by 
the will. ue this were not so, she would be both 
claiming under an instrument & in contradiction to 
it. Now, I can conccive that the point is arguable, 
that there is no substantial distinction between 
such a case & the case where part of the general 
personal estate, given by the will, is in the hands of 
one of the donees under the will as _a debtor, & 
he takes an interest under the will. But I am not 


PowELL (1807), 1 Ball & B, 1.—IR. 
s. Election heir — Devise to 


own 


sed of.) 


Lenya erty &a jogacy be eceenpien (saan 
her, e ——MUNSIE v. LINDS 
ag ee gfe 0. R. 164.—-CAN. : 
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Sect. 1.—In general.] 


aware of any case in which the principle has been 
carried to such a length (KNIGHT bruce, V.-C.).— 
Re Cousen, Er p. BarFrr (1848), De G. 613; 17 
L. J. Bey. 22; 11 L. T. O. 8S. 4743; 12 Jur. 668. 

Annotations :—Mentd. Fox v. Buckley (1876), 8 Ch. D. 508 ; 

Re Moore, Moore v. Moore (1881), 45 L. T. 466; Re 

Milnes, Milnes ». Sherwin (1885), 63 L. T. 534; Doering 

v. Doering (1889), 42 Ch. D. 203. 

1418. j|—A., a testatrix, having under 
her marriage settlement power to appoint a fund 
in favour of the children of the marriage, by her 
will, in execution of the power, appointed a portion 
of the fund to her son C. for life, with remainder 
to such persons as he should by will appoint. 
There was also a general residuary appointment 
of the settled fund, subject to all other appoint- 
ments made thereof, to A.’s daughters, to whom 
benefits out of A.’s own property were also given 
by the will:—Held: (1) the appomtment in 
favour of C.’s appointees was void for remoteness, 
& this portion of the settled fund went to the 
daughters under the residuary appointment in 
A.’s will; (2) the rule as to election was applicable 
only as between a gift under a will & a claim 
dehors the will & adverse to it, & not as between one 
clause in a will & another clause in the same will, 
&, therefore, the daughters were not put to their 
election. 

(3) The ordinary principle is clear that if a 
testator gives property by design or by mistake 
which is not his to give, & gives at the same time 
to the real owner of it other property, such real 
owner cannot take both; & the principle has been 
applied where the first gift is made purporting 
to be in execution of a power; so that, if under a 
power to appoint to children, the donee of the 
power appoints to grandchildren, which is bad, & 
the children who are entitled to claim by reason 
of the badness of the appointment also take under 
the will other property, the grandchildren are 
entitled to put them to an election. But to this 
rule, so far as regards appointments, a notable 
exception is taken, viz., that when there is an 
appointment to an object of the power, with 
directions that the same shall be settled, or upon 
any trust, or subject to any condition, then the 
appointment is held to be a valid appointment, & 
the superadded direction, trust, or condition is void, 
& not only void, but inoperative to raise any case of 
election (Jamus, V.-C.).—WOLLASTON v. KING 
(1869), L. R. 8 Ey. 165; 38 L. J. Ch. 61, 392; 
20 L. T. 10038; 17 W. R. 641. 


Annotations :—As to (3) Folld. Re Oliver’s Settlimt., Evered 
v. Leigh, [1905] 1 - 191; Re Nash, Cook v. Frederick, 
1910] 1 Ch. 1. Consd. Re Macartney, Macfarlane v. 
acartney, {1918} 1 Ch. 300. Re Bradshaw, 
B haw v. Bradshaw, [(1902] 1 Ch. 436; He Beales’ 
Scttlmt., Barrett v. Beales, [1905] 1 Ch. 256. Generally, 
__-_-_. __organ v. Gronow (1873), L. KR. 16 Eq. 1; Bate 
wv. Willats (1877), 37 L. T. 221; ere oe v Davy 
(1879), 11 Ch D. 949; White v. White (1882), 22 Ch. D. 
555; Re De Arr awson, De Burgh Lawson v. De 
Burgh Lawson (1885), 55 L. J. Ch. 46; Re Brooksbank, 
Beauclerk v. James (1886), 34 Ch. D. 160; Re Chesham, 
Cavendish v. Dacro (1886), 31 Ch. D. 466; Re Abbott, 
Peacock v. Frigout, [1893] 1 Ch. 54. 


1419, -]—(1) The rule of Statute of 
Distributions which requires the conversion of 
intestate’s estate into money is introduced simply 
for the benefit of creditors, & the facility of d ivision 
among the next of kin. But, as regards the 
substantial title to property, the mght of the next 
of kin subject only to the claims of creditors is 
complete. 

(2) A residuary legatee under a will has a clear 
és tangible interest in the residue, & Statute 
of Distributions being nothing but a wil) made by 
the Legislature for an intestate, his next of kin 
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stand, with regard to his personal estate, in the 
samme condition as does a resid legatee under 
a will. Both may therefore be subject to the 
rule of election. In these respects a creditor does 
not resemble either. 

(8) A married woman cannot declare an election. 
An inquiry was therefore directed in th2 case of a 
married woman, one of two next of kin required 
to elect, for the purpose of ascertaining whether 
it was for her benefit & the benefit of her children 
to take under or against a will. 

A. gave a certain estate, P. H., together with 
personal property, to trustees on trust, after his 
widow’s death, to sell & hold the proceeds, with his 
other property, in trust for any one of his children 
in such form & manner as his widow, before a 
certain fixed period, should appoint. A. died, 
leaving three sons, W., E. & F. Before the 
expiration of the fixed } padee the widow executed 
a deed by which, after disposing of other property, 
she directed the proceeds of P. H. to be divided 
equally among the three sons. The deed reserved 
to her a power of revocation. She afterwards, 
believing that she still possessed power to dispose 
of the estate, made a will, by which she gave this 
estate of P. H. to W., the eldest son, & then, by 
different successive codicils, gave benefits to the 
other two sons, & a special legacy to each of the two 
children of E., the only one of the three sons of 
the original testator who had married. K. died 
before his mother, & died intestate. On her 
death a suit was instituted, in which it was declared 
that, so far as the estate of P. H. was concerned, 
her will, which could only speak from the date 
of her death, & therefore long after the expiration 
of the period fixed for the making of the appoint- 
ment, was inoperative. W. then filed a bill to 
compel the two children of E., & also his youngest 
brother, F., to elect between their claims under 
the deed of appointment & under the will & 
codicils. F. submitted, the two children of E. 
resisted :—Held: (4) their rights under the deed 
of appointment, though derived through their 
father, were exactly the same as were those of 
F., & they were bound to elect; (5) the special 
legacies to the two children of E., though given 
to them by name, & given before hi8 death, must 
be taken into account together with the interest 
which they derived through him as his next of 
kin, the whole of the benefits to be taken under the 
two titles being subject to election. 

(6) A special direction was inserted in the Order 
of the House as to the mode of taking the account 
ihe reference to the administration of the estate 
of E. 

(7) The doctrine of election will be applied 

notwithstanding the fact that the interest of such 

next of kin is a bare claim to an unascertained 

residue out of the proceeds of property after 

po of the debts of intestate & usual expenses 
y the administrator. 

(8) Testatrix not owning P. HI., & having no 
disposing power over it, her attempt to dispose of 
it by her will clearly would raise a case of election 
against any person who, taking under her will, 
might be found to have an interest in the P. H. 
estate (LORD CAIRNS, C.). 

(9) The rule of election does not proceed either 
od an expressed intention, or upon a conjecture 
of a presumed intention, but it proceeds on a rule 
of equity founded upon the highest principles of 
equity, & as to which the ct. does not occupy itself 
in finding out whether the rule was present or was 
not present to the mind of the party making the 
will (LORD Cargns, C.). 

(10) There is an obligation on him who takes a 
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benefit under a will or other instrument to give 

full effect to that instrument under which he takes 

a bencfit; & if it be found that that instrument 

purports to deal with something which it was be- 

yond the power of the donor or settlor to dispose 
of, but to which effect can be given by the con- 
currence of him who receives a benefit under the 
same instrument, the law will impose on him 
who takes the benefit the obligation of carrying the 
instrument into full & complete force & effect 

(LORD HATHERLEY).—COOPER v. COOPER (1874), 

L.R. 7H. L. 58; 44 L. J. Ch. 6; 30 L. T. 409; 

22 W. R. 713, H. L. 

Annotations :—As to (5) Distd. Bate v. Willats (1877), 37 
L. T. 221. 48 to (7) Refd. He Barber, Dardier v. Chapman 
(1879), 11 Ch. D. 4423; He Hole, Davies v. Witts, (1908) 
1 Ch. 673. 48 to (9) Refd. He Bradshaw, Bradshaw v. 
Bradshaw, [1902] 1 Ch. 436; Brown v. Gregson, [1920] 
A. C. 860. 48 to (10) Refd. Zte Chesham, Cavendish »v. 

Dacre (1886), 31 Ch. D. 466; Re Jones, Christmas v. 

Jones, {1897) 2 Ch. 190; Re Hargrove, Hargrove v. 

Pain, [1915] 1 Ch. 398 ; Re Williams, Cunliffe v. Williams, 

{1915] 1 Ch. 450. Generally, Consd. Vanneck v. Benham, 

[1917] 1 Ch. 60. Refd. Codrington v. Codri n (1875), 

L. R. 7 H. L. 854; Re Vardon’s Trusts (1885), 31 Ch. D. 

275; Blake v. Bayne, [1908] A. C. 371; Pitman v. Crum 

Ewing, ]1911] A. C. 217. 


1420. J—(1) R. 1., by_a voluntary 
settlement, assigned to trustees several mtge. 
debts, certain shares in a bank, & some furniture, 
& directed the trustees to hold the premises & 
certain consols which had been previously trans- 
ferred to them, upon trust for herself for life, 
& then, as to part of the trust premises, for 
specified beneficiaries; & as to the residue, for 
M. F. M. F. died in the lifetime of settlor, who 
in her lifetime received some of the mtge. debts, 
the others being received by the trustees, & died 
without having duly transferred the bank shares, 
but having by her will confirmed the scttlement. 
The settlement being valid as to the consols, the 
mtge. debts received by the trustees & the furniture, 
but incomplete as to the mtge. debts received by 
settlor, & the bank shares :—Held: the confirma- 
tion could not operate as to the mtge. debts 
received by settlor, but notwithstanding that the 
settlement had not been admitted to probate, 
the confirmation of it by the will, which had been 
proved, perfected the settlement with regard to 
the bank shares as a testamentary instrument, & 
operated as a specitic bequest of them; & the 
shares therein of cestuis que trust under the settle- 
ment, who pre-deceased settlor, lapsed in favour of 
the residuary legatee under this will. 

(2) This is not a question of election. Election 
arises when testator disposes of his own property 
& at the same time affects to dispose of property 
which belongs to some one else. This is a mere 
question of contruction & the effect is that the 
confirmation of the settlement by the will operates 
as a specific bequest of the bank shares mentioned 
in the settlement upon the trusts thereby declared 
(Hat, V.-C.).—BizzEy v. FLIGHT (1876), 3 Ch. D. 
269; 45 L. J. Ch. 852; 24 W. R. 957. 

Annotation :—Generally, Mentd. Re Patrick, Bills v. Tatham, 

{1891} 1 Ch. 82. 

1421. Donee accepting benefit must give effect 
to whole instrument.|—A person taking a benefit 
in personal or real estate under a will, must abide 
by it in toto. Therefore an unsurrendered copy- 
hold decreed to pass.—CooKES v. HELLIER (1749), 
Annotation :—Mentd. Dillon ». Parker (1818), 1 Swan. 359. 


1422. ———.|—-A. husband is not entitled to 
dispose by will of his wife’s paraphernalia; but 
should he bequeath them she must either abide 
by the will, or relinquish all benefit under it 
altogether.—OHURCHILL v. Smarts. (1753), 2 Keny. 
Oh. 6; 96 BK. R. 1288. 
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= ——.]— BLAKE v. Bunsury, No. 1413. 
ante. 

1424. ———_.]—CooPER vv. Cooper, No. 1419, 
ante. 

1425. ——— Cannot claim under & against 
ae ene = ae v. WEBSTER, No. 1564, 
post. 

1426. ——- ———.]—Parties having claims under 
& against a will must elect.—WoOLLEN v. TANNER 
(1800), 5 Ves. 218; 31 E. R. 555. 

Arcraiion :—Mentd. Tanner v. Babbage (1835), 4 L. J. Ch. 


1427. -]—Election decreed between 
two claims under & against a will. 

Pitf. is not entitled to any benefit under the will, 
she electing to take against the will (Lorp Louacu- 
BOROUGH, C.).—BLOUNT v. BESTLAND (1800), 
5 Ves. 515; 31 E. R. 710. 

1428. -]—(1) The ct. controls a 
trustee in the exercise of a power to appoint new 
trustees, though given in very large words. 

(2) A trustee & exor., though taking under the 
will a commission as a satisfaction for his trouble, 
is entitled to allowances under a general trust to 
sct & manage, as he should think proper, & out 
of the rents & profits to pay all rates & taxes, 
charges of repairs, stewards’, bailiffs’, & game- 
keepers’ fees, salaries & expenses, & all other 
charges & expenses he should think proper; but 
he was not allowed to appoint an establishment, 
gamekcepers, etc., except as the due management 
required. 

(3) There must be election between claims against 
a will & under it, though remote interests. 

Taking the whole will together, a man cannot 
claim his debt & commission both. Therefore, 
he must elect (LORD ELDON, C.).—WEBB v. 
SHAFTESBURY (EARL), SHAFTESBURY (EARL) vw. 
ARROWSMITH (1802), 7 Ves. 480; 32 E. R. 194. 


Annotations :—As to (2) Refd. Bethell v. Abraham (1873), 
L. R. 17 Kq. 24. enerally, Mentd. ev. Bent (1843), 
: h. 169; a Skoats’ Settlmt., Skeats v. Evans 


13 L. J. Ch. 
(i886), 42 Ch. D. 52 
1429. .|—A. by a testament made on 
death-bed, bequeathed all his real & personal 
estates in trust to be sold. The interest of the 
residue he directed to be paid to B. & C., his heirs- 
at-law & next of kin, during their lives, etc. The 
principal of the residue he gave to D., etc. B. & 
C. reduced the death-bed disposition :—Held : 
they could not claim the life-interest given to 
them, either under the testamentary instrument 
or as next of kin, for default of disposition, but, 
the deed not being absolutely void, according to 
the law of Scotland, was properly admitted in 
evidence against them to show testator’s intention, 
& D., etc., the residuary legatees, must be com- 
pensated out of the life interest, given to B. & C. 
for the disappointment occasioned by their act. 
It is equally settled in the law of Scotland, as 
of England, that no person can accept & reject 
the same instrument. If a testator gives his 
estate to A., & gives A.’s estate to B., cts. of equity 
hold it to be against conscience, that A. should 
take the estate bequeathed to him, & at the same 
time refuse to effectuate the implied condition 
contained in the will of testator. The ct. will not 
ermit him to take that which cannot be his, 
but by virtue of the disposition of the will, & at 
the same time to keep what by the same will is 
given, or intended to be given, to another person. 
It is contrary to the established principles of 
equity that he should enjoy the benefit while he 
rejects the condition of the gift (LorpD ELpon, C.). 
—Kerr v. WAUCHOPE (1819), 1 Bli. 1; 4 E.R. 1. 
in . Re Vardon’s Trusts (1884), 28 
Ae rithan or Groth Ewing, (1911] Nercee Tt 
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Sect. 1.—In general.) 


Verschures Creameries v. Hull & Notherlands 8.8. Co., 
[1921] 2 K. B. 608. Refd.Hamilton v. Hamilton, [1892 
1 Oh. 396. Mentd. Re Chesham, Cavendish v. Dacre 
1886), 31 Ch, D. 466; Douglas-Menzies v. Umphelby, 
1908) A. C. 224; Brown »v. Gregson, [1920] A. C. 860. 

1430. ——.|—A father was seised in fee 
of a manor & lands, etc.,in R. By settlement on 
his second marriage, he limited estates tail to the 
sons of the marriage in his lands, etc., in R., 
without mentioning the manor, the ultimate 
remainder in the lands to himself & his heirs. 
The father having still the manor of R. & the 
reversion in fee of the lands, etc., & having two 
sons of the marriage, afterwards made a will by 
which he devised all his manor & lands, etc., in 
B. & R. to his sons for life, with remainders to their 
sons in tail. There were expressions in the will 
from which, if there had been nothing to oppose 
that construction, it might be reasonably con- 
jectured or concluded that testator intended to 
devise immediate estates for life to his sons, not 
only in the manor which was his own, but in the 
lands, etc., in R., in which they had estates tail 
under the settlement, & thereby to raise a case of 
election. In the will he expressly ratified & 
confirmed the settlement, & everything therein 
contained :—Held : it was not a case of election. 

It is difficult, in any case, to apply the doctrine 
of election where testator has a present interest 
in the estate devised, although it may not be entirely 

is own; & here he had manor, & the reversion in 
fee of the lands; & expressly confirmed the 
settlement in all its parts; & you cannot, as 
against that express declaration of intention to the 
contrary, take it by conjecture, call it demonstra- 
tion plain, necessary implication, or what you will, 
but still only conjecture, that he does not mean 
to confirm (Lorv ELpon, C.). 

If I choose to devise my real estate to A. & in 
the same will I dispose of an estate which is not 
mine but his, a ct. of equity will say that he 
shall take no benefit from that will unless he 
makes good the whole of the will; & A. would 
not take, therefore, unless he allows the whole of 
the will to be effectual, i.e. suffers his own to 
be disposed of according to the will or makes 
compensation for as much as he takes of mine. 
That is election. But, primd facie, it is not to be 
supposed that a testator disposes of that which is 
not his own. It must be by demonstration plain, 
by neces implication, meaning by that the 
utter improbability that he could have meant 
otherwise, that the case is raised. But where 
there is that plain demonstration, that necessary 
implication, then you must give up all to pass 
according to the will, or make compensation. 
But it rests upon those contending for a case of 
election to show that there is that manifest plain 
demonstration, & utter pp as aaa (LorD 
ELpon, O.).—RANCLIFFE (LORD) v. PARKYNS 
(LADY) pipead | 6 Dow, 149; 3 E.R. : 

Ann — Re Vardon 
matd. Stephens v, Stephens (1857): Drow. O07 Phillips 
% Phillips 11861), 3 Gih. 500. : ier J 








00 
& possessed of a real estate in eae Spey & of 
heritable & movable property in Scotland, died, 


leaving a trust disposition of the whole of his 
estate, heritable & movable in favour of trustees, 
in which they were directed to turn the whole into 
money, & divide the proceeds equally among his 
four children; & the deed was executed in the 
Scottish form, attested by two witnesses. This 
not pela sufficient to convey the English real 
estate, although it was clear that it was the in- 


EQuiry. 


tention of the disponer to convey it along with the 
rest of his property to the trustees, the eldest son 
& heir-at-law insisted that it was a nullity as to 
the English estate, & that he was entitled to take 
that as heir-at-law to his father, & also to take his 
fourth share of the Scottish property :—Held: 
the heir-at-law was put to his approbate or repro- 
bate, election, & must waive all objections, & 
allow the trust disposition to have full effect as to 
the whole property, according to the intent of the 
disponer, or take nothing under the disposition.— 
eee Dunpas (1830), 2 Dow. & Cl. 349; 6 
. KR. 767. 


Annotations :—Mentd. Pitman v. Crum Ewing (1911), 80 
L. J. P. ©. 178; Re Ogilvie, Ogilvie v. Ogiivie, [1918] 
1 Ch. 492; Brown v. Gregson, [19820) A. C. 860. 





aan ——— .|— BROWN v. Brown, No. 1630, 
post. 
1438. ——- ———.]—-A case of election may arise 


where a lady marries while an infant, & after her 
marriage, & after she has become of age, joins in 
a settlement where property of her husband is 
settled by him, & property of her father is settled 
by him, & property in which her father has a life 
interest, & in which she has an absolute interest 
in reversion, are all settled together on the trusts 
of the marriage, & she becomes discoverte & then 
claims the reversionary property independently 
of the settlement. In contemplation of an 
intended marnage between H. & Miss S., it was 
agreed that certain property belonging to the 
lady’s father, &, also, property of her intended 
husband, & a sum of 80,000 sicca rupees in which 
the lady’s father & mother, by the settlement made 
on their marriage, had life interests, & which was 
to belong to her absolutely after their deaths, 
should be settled to the uses of the marriage. No 
ante-nuptial settlement was made. Miss S. was 
then under age. The marriage took place. After 
she attained her majority a post-nuptial settle- 
ment was executed. Her husband, herself & her 
father, were parties to it. The husband & the 
father, respectively, brought property into the 
settlement in which the husband & wife were to 
take life interests, & the sicca rupees to which she 
was entitled, in reversion, for her separate use, 
were settled to the like trusts. The settlement 
stated that the lady had agreed that they should 
be so settled, & the husband covenanted to ratify 
her settlement of them, but there was no absolute 
covenant on her part to that effect. Before the 
reversion fell into possession the marriage was 
dissolved by the decree of the Divorce Ct. When 
it did fall into possession the lady claimed the 
rupees as her absolute property, coming to her 
under her father & mother’s marriage settlement : 
—Held: as she claimed the property as her own, 
absolutely & free from the trusts of the settlement, 
she must abandon all future benefits to come to her 
under the settlement, & must also, out of the 
property, make compensation to the persons dis- 
appointed by her so electing, to the extent of the 
benefits she had already received under the 
settlement. 

By the well-settled doctrine which is termed 
in the Scottish law the doctrine of ‘‘ approbate ”’ 
& ‘‘ reprobate,’”’ & in our cts. more see gear | 
the doctrine of ‘‘ election,’’ where a deed 3 
bday ape to make a general disposition of prdéperty 
or the benefit of a person named in it, such person 
cannot accept a benefit under the instrument 
without, at the same time, conforming to all ite 
provisions, & renouncing every right inconsistent 
with them (Lorp CarEgns, C.). 

The decree, therefore, after declaring that she is 
bound to elect, ought to contain some provision 


Part X.—ELECTION. 


indicating that the interests provided for her out 
of the other items of property ought to go to make 
good the value of what she takes away from the 
settlement, & that as soon as this has been done, 
if it should ever be done, she will then, on the 
principle of having made compensation, be 
restored to the income provided for her by the 
settlement (LORD CaIRNS, C.).—CODRINGTON 
CODRINGTON (1875), L. R. 7 H. L. 854; 465 
L. J. Ch. 660 ; 34 L. T. 221; 24 W. R. 648, H. L. : 
affg. S. C. sub nom. CODRINGTON v. LINDSAY (1873). 
8 Ch. App. 578, lL. C. & L. JJ. 


Annotations :—Consd. Re Smith’s Will (1878), 38 L. T. 466. 

Folld. Re Queade’s Trusts (1885), 54 L. J. Ch. 786. 

Ke Chesham, Cavendish v. Dacre (1886) 

Folld. Carter v. Silber, Carter v. 

553; Hamilton v. Hamilton, [1892] 1 Ch. 396; 

Shelton, Billinghurst v. Chancellor (1892), 37 Sol. Jo. 47 

Consd. Haynes v. Foster, [1901] 1 Ch. 361. Folld. Douglas: 

Menzies v. Umphelby, (1908] A. C. 224.  Consd. Pitman 

v. Crum Ewing, [1911] A. C. 217. Refd. Re Wheatley, 

Smith v. Spence 1884), 27 Ch. D. 606; Re Vardon’s 

Trusts (1885), 31 Ch. D. 275; Re Sefton, [1898] 2 Ch. 378. 

Mentd. /?e D’ktstampes’ Settlmt., D’Estampes v. Crowe 

(1884), 53 L. J. Ch. 1117; Seaton v. Soaton (1888), 13 

App. Cas. 61; Duncan v. Dixon (1890), 44 Ch. D. 211; 

Bateman v, Faber, [1898] 1 Ch. 144; He Holland, Gregg 

v. Holland, [1902] 2 Ch. 360. 

1434, —— Qui sentit commodum sentire 
debet et onus.]—PICKERSGILL v. RODGER, No. 
1457, post. 

1435. ~—-—.|—The doctrine of election is 
founded on the presumption of a general intention 
that every part of an instrument shall take effect, 
& the presumption of such general intention may 
be rebutted by an inconsistent particular intention 
apparent in the instrument. Therefore, where a 
marriage settlement settled a fund for the separate 
use of the wife for life with restraint on antici- 
pation, & contained a covenant by the wife, then 
an infant, to settle future property :—Held: the 
wife could not be compelled to clect between after- 
acquired property & her interest in the settled 
fund, but was entitled to retain both.—Re Var- 
DON’S TRUSTS (1885), 31 Ch. D. 275; 55 L. J. Ch. 
259; 53 L. T. 895; 34 W. R. 185; 2T. LR. 
204, C. A. 


Annotations 








ions :—Distd. Re Brooksbank, Boauclerk v. James 
1886), 34 Ch. D. 160. Consd. Hamilton v. Hamilton, 

1892) 1 Ch. 396. Apld. Haynes v. Foster, (1901) 1 Ch. 

361; Re Hargrove, Hargrove v. Pain, [1915] 1 Ch. 398. 

Refd. Re Queado’s Trusts (1885), 54 L. J. Ch. 786; Re 

Wells’ Trusts, Hardisty v. Wells (1889), 42 Ch. D. 646; 

Fe Tancred’s Settlint., Somorville v. Tancred, Re Selby, 

Church ». Tancred, [1903] 1 Ch. 715. Mentd. Carter »v. 

Silber, Carter v. Hasluck, [1891] 3 Ch. 553. 

1436. |—A testatrix entitled for life 
to property which in case of her death without 
issue, an event which happened, went over to her 
brothers & sisters, of whom J. was one, by her 
will, purporting to exercise a power, which she 
erroneously supposed herself to possess, appointed 
the property to a class consisting of certain named 
persons referred to in the will as objects of the 
power, of whom J. was not one, & by a codicil 
ae to J. certain property over which she had a 

e power of disposal :—Held: J. would be put 
to his clection whether he would take under or 
against the will. 

When a person purports under a power of 
a nene to give property which is the subject 
of the power to persons who are not objects of the 
power, that is to say, in fact, to exercise a power 
which he has not ee that if to the person who 
would be defeated by that gift free disposable 

roperty belonging to testator is given by the same 
rument, that raises a case of election. I have 
always understood that when a person coming to 
claim under an instrument says, if it be a will, 
‘‘ pay me the legacy,” or ‘‘ hand over to me the 
particular property given to me by that instru- 
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ment,’’ the exors. have the right to say ‘‘ you must 
conform to all the provisions of the instrument,’’ 
& if the instrument also disposes, or purports to 
dispose, of property which belongs by paramount 
title to the person claiming under it, a case of 
election arises, & he cannot take under it the benefit 
which it gives him unless he is prepared to fulfil 
the gift which it purports to make of his own 
property. In short, the rule may be stated in 
this form, that no one can take under & against 
the same instrument, but taking under it is bound 
to fulfil all its provisions (Kay, J.).—Re BRrooxs- 
BANK, BEAUCLERK tv. JAMES (1886), 34 Ch. D. 160 ; 
56 L. J. Ch. 82; 55 L. T. 593; 35 W. R. 101. 

Annotation :—Consd. Re Bradshaw, Bradshaw v. Bradshaw, 


[1902] 1 Ch. 436. 

1437, —— -|—The doctrine of the Ct. of 
Equity is that where a person claims under a deed 
he must accept it in its entirety, he cannot appro- 
bate or reprobate (per CuR.).—SANDGATE FACULTY 
Cask (1888), 4 T. L. R. 615. 

1438. ——— -}—It is the law of Scotland as 
of England that no person can accept & reject the 
same instrument. Where, therefore, a deed or 
will professes to make a general disposition of 
property for the benefit of a person named in it, 
such person cannot accept a benefit under the 
instrument without at the same time conforming 
to all its provisions & renouncing every right 
inconsistent with them. A testator gave the life 
rent of a fund to his daughter, & the fee to her 
children ‘‘ in such proportions . .. & subject to 
such restrictions, provisions & limitations as she 
may direct,’ &, failing such directions, then 
equally among them. The daughter by one 
comprehensive trust disposition & settlement which 
was not a good exercise of the power of appoint- 
ment gave the fund massed with her own estate 
to her children in life rent & to their children in 
fee :—Held: the children of the daughter claiming 
the fund in default of appointment must be put 
to their election between their own rights & the 
benefits conferred on them by the will, & they 
could not accept part & reject part of the same 
will.—PITMAN v. CRUM EWING, [1911] A. C. 217; 
80L. J. P.C.178; 104 L. T. 611, H. L. 

Annotation :—Distd. Brown v. Gregson, [1920] A. C. 860. 


1439. Limitation of action.]|—The limitations 
imposed by Civil Procedure Act, 1833 (c. 42), 8. 2, 
are not applicable to an action by remaindermen 
against the exors. of a deceased tenant for life in 
respect of damage to the estate during his lifetime 
by reason of his failure to fulfil his obligation to 
repair. Such an action is not based on tort, but 
on the equitable principle that where a person 
accepts a benefit under a will on condition that 
he shall discharge a certain liability, he takes the 
benefit cum onere, & a ct. of equity will not apply 
to the equitable remedy the limitation contained 
in sect. 2 of the Act as to the time within which 
the action must be brought.—Jay v. Jay, [1924] 
1 K. B. 826; 93 L. J. K. B. 280; 130 L. T. 667, 


D. O. 
.J—See, generally, LIMITATION OF ACTIONS. 
Beneficial & onerous legacies.|—See WILLS. 
To retain propery in actual or converted state.) 
—See Part Vil ey Sect. 6, ante. 
.To accept or refuse provision offered in satis- 
faction of obligation.)—Sze Part XI., post. 
Election of remedy.]—See AcTION, Vol. I., p. 18, 
Nos. 141-186. 
To rescind contract for breach.|—-See CONTRACT, 
Vol. XII., p. 338, Nos. 2830-2906. 
To affirm or avoid voidable instrument.|—<See 
FRAUDULENT & VOIDABLE CONVEYANCES. 
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Sect. 1.—In general. Sect. 2: Sub-sect. 1, A.] 


To accept or impeach breach of trust.]—<Sec 
Trusts & TRUSTEES. 

Rights of widow—Jointure or dower.]—See 
REAL PROPERTY. 
Annuity & freebench.]—See CopyHOLps, 
Vol. XIII., p. 75, Nos. 952-955 ; REAL PROPERTY. 

To ratify or disclaim settlement—Made in 
infancy.]—See INFANTS. 

—— Covenant in post-nuptial settlement to 
settle after-acquired property.|—See SETTLEMENTS, 





Srecr. 2.—REQUISITES OF DOCTRINE. 
SUB-SECT. 1.—-INTENTION TO DISPOSE OF PROPERTY 
OF ANOTHER. 

A. Intention must be clear. 


1440. General rule.|—Part of testator’s estate 
being in settlement, he devised all his estates, etc., 
in general words :—Held: there was not such an 
indication of his intention to dispose of that over 
which he had no power, as to induce a ct. to 
compel the devisce to elect. 

The intention of testator ought to be clear & 
manifest. It should appear that he knew that he 
had no right to dispose of the lands; & yet, that 
knowing it, he takes upon himself to dispose of 
them. But there is no instance where general 
words have been held to come within this rule, 
nor do I see how testator’s intention can be 
collected with sufficient certainty from them 
(HENLEY, LORD KEEPER).—FORRESTER v. COTTON 
(1760), 1 Eden, 531; Amb. 388; 28 E. R. 792. 

1441. -|—One devised to A. for life, an 
estate, which she supposed she had a power to 
dispose of, but in fact had not. She also gave 
a life interest in other estates to A. A. claimed 
the first estate under an old entail:—Hecld: he 
was not put to his election. 

H. conceived she had a power to dispose of the 
copyholds, & meant to give what she had a right 
to give, not to give what she had not. There is 
no direct proof that she meant to dispose of the 
copyholds, if she had no power to dispose of them. 
It is not matter of election (LORD APSLEY, O.).— 
Cutt & Hay v. SHOWELL (1773), Amb. 727; 27 
E. R. 470, L. C. 

Annotation :—Consd. Whistler v. Webster (1794), 2 Ves. 367. 

1442. -]—(1) On deficiency of assets mar- 
riage portion was no satisfaction of a legacy to 
the wife from her father, the portion being less 
than the legacy, & having been paid absolutely 
to the husband upon giving up a certain interest 
of his wife; the legacy being to the wife for life, 
remainder to her children & grandchildren, 
remainder over, & being expressly in satisfaction 
of another distinct interest of the wife there was 


PART X. SECT. 2, SUB-SECT. 1.—A. 
1443 i. General rule — Intention ap- 
pearing on face of will—Declaration or | the 
concel 








To raise a case | fairl 
of election uneer a = the ene must 
dispose of property over w a 
testator has no power of disposition 
must a in tho will itself; evi- | the words 


dence 8 the will is not admissible 
on this point.—Re Goopwin (1905), 
58.R.N.8S.W. 576; 22N.8.W. W.N. 
215.—AUS. 

1443 ii. —— —— ——.}—In con- 
side & question of election raised 
by a the ct. must look at the whole 
scope of the will, to seo if the 
of testator can be fairly in roted 
of aeeains of an interest ho 
possesses. 


1; 301. L. T. 71 
1448 iti. 





» by p 
necessary 


what was the intention of the testator 
as gathered from the whole will, seeing 
language he has used & what it 


as applying to an estate which the 
testator had wer to dispose of, if 
fairly apply to it; & 
in order to raise a cuca, on of election 
it must be clearly seen that the words 
used point to an estate which is not 
the testator’s own, but that of another. 
—MINOHIN v. i pans 8 (1896) 1 I. R. 


~}— 
case of clection, it must a 
will plain naire: 


w by im 
he question is | testator disposed of that 


EQuITY. 


no redemption, the intent not being sufficiently 


in. 

(2) Where there was a question whether testator 
intended that the legatee should give up a legacy 
under the will of another testator or whether 
testator considered it as given up :—Held: the 
legatee was entitled to both, the intent not being 
sufficiently made out to compel election.— 
BauGH v. ReaD (1790), 1 Ves. 257; 3 Bro. O. C. 
192; 30 EB. R. 330, L. C. 


Annotations :—As to (1) Distd. Durham v. Wharton (1886 ’ 
ind BH. N. 8. 626. nsd. Leighton v. Leighton (1874), 


- R. 18 Kq. 458. Refd. Plunkett v. Lewis (1844), 3 
Hare, 316. 
1443. ——— Intention appearing on face of will 


—Declaration or necessary conclusion.}—BLAKE 

v. BUNBURY, No. 1413, ante. 

1444. ——— Intention presumed from will.|— 
(1) Bond to pay an annuity, till a legacy recited 
to have been bequeathed by the last will of obligor 
to obligee should be paid. 

By a previous will he had given a legacy; but 
that was revoked by a subsequent will, & a less 
legacy given, payable six months after testator’s 
death, ‘‘ over & above the annuity, which I have 
secured to him for his life.’? The annuity & bond 
were assigned by the obligee, ‘“‘ as some provision 
for his mother, to be received by her during the 
life of the obligor, as fully & beneficially as it 
could have been by the obligee.”’ 

The bond & assignment were put into the pos- 
session of testator, & continued so till his death :— 
Held: the legatec was entitled to the legacy with 
interest, if not paid at the time; & also to the 
annuity for his life in trust for his mother. 

(2) Election never but upon presumed interest. 

(3) Devisee may be by implication, if upon a 
clear presumption. 

(4) Election can only exist where a person hus a 
decided interest before & something is left him by 
will, which may be then perhaps held to be a 
compensation (ASHURST, LORD COMMISSIONER).— 
i v. MURRAY (1792), 1 Ves. 555; 30 E. R. 
485. 

1445. -|—(1) There is no devise by 
implication from the mere recital of an erroneous 
conception of right. 

I find no authority for holding a mere recital 
without more, to amount to a gift, or a demonstra- 
tion of an intention to give (LORD ELDON, C.). 

(2) It is clear that an effectual gift may be made 
by raising a case of election, but, for that purpose, 
a clear intention to give that which is not his 
property is always required (LoRD ELDON, C.).— 
DASHWOOD v. PEyTon (1811), 18 Ves. 27; 384 
KB. R. 227, L. C. 

Annotations :—As to (1) Refd. Sanford v. Raikes (1816), 
1 Mer. 646; Fletcher v. Sondes (1827), 1 Bli. N. S. 144; 
Adams v. Adams (1842), 11 L. J. Ch. 305; Mackenzie 
v. Bradbury (1865), 35 Beav. 617. As to (2) Refd. Coutts 
v. Acworth (1870), 18 W. I. 482; Codrington v. Lindsay 
(1873), 8 Ch. App. 578. 


es 











not his own. P., married to his wife 
in community of property, troated the 
common state as his own, & be- 
ueatbed one-half thereof to his wife 
the other half to his sisters. His 
wife diced shortly after him, & her heirs 
cla; » In addition to her half share 
of the estate held in community, one- 
half of his share :—~Held : the ber epee 
intention was to bequeath one of 
his joint estate to his wife, & that 
heirs of the wifo must elect either to 
take her share of the community or 
to abide by the will, but that they could 
To raise & not claim in both ways.—McCMUNN v»v. 
POWELL’S EXEcuTORS (1896), 13 8. C. 

27 4 6 O. SA R. 65.—S., AF. 


t. Misrecital in deed—HIntention to 
be proved by parol evidence.}—Lands 


demonstration or 
tion, that the 


which was 


Part X.—ELECTION. 


1446. ———.]|—-Testator by his will left various 
legacies to his heir-at-law, among others. Con- 
tracts had been made for the purchase of certain 
freehold estates, subsequent to the date of his 
will, which, as was apparent on the face of the 
will, he intended should go to trustees & cxors., 
& not to the heir-at-law :—Held: the heir-at-law, 
who was legally entitled to those estates, was 
obliged to elect between them & the benefits which 
he derived under the will.—RENDLESHAM v. 
WooDFOoRD (1818), 1 Dow. 249; 3 E. R. 689, 
H. L.; affg. S. C. sub nom. THELLUSSON v. WOOD- 
FORD (1806), 13 Ves. 209, L. C. 


Annotations :—Consd. Churchman v. Ireland iv 831), 1 . : 


& M. 250; Schroder v. Schroder (1854), 24 L. Ss 


245. - Green v. Green (1816), 2 Mer. 86; Plowden 
risEaeg 1852), 2 Sim. N. S. 171; Hance v. Truwhitt 


ohn. & H. 216; Jacob v. Jacob (1898), 78 L. T. 
ee iente. Nightingale v. Goulburn (1848), 11 L. T. 


1447. -]—Parties having a right to elect 
between two titles, under one of which they were 
tenants for life, & under the other tenants in fee 
simple, continued in possession for 43 years, & 
executed deeds reciting that they held under the 
former title. Their heir-at-law was precluded 
from claiming the fee under the latter.—DILLON 
v. PARKER (1822), Jac. 505; 37 E. R. 941, L. C. 
Annotations :—Consd. Edwards v. Morgan, Mo v. 

Edwards (1824), M’Cle. 541; Worthington v. Wiginton 

(1855), 20 Beav. 67. Apprvd. Spread v. Morgan (1865), 

11 H. L. : 8. - Douglas v. Douglas, Douglas 

v. Webster (1871), L. RK. 12 Kq. 617; Re Vardon’s Trusts 

(1885), 55 L. J. Ch. 259; Hamilton v. Hamilton, [1892] 
1 Ch. 396; Re Hargrovo, Hargrove v. Pain (1915), 84 
L. J. Ch. 484. Mentd. Re Buxton, Er p. Davenport 
(1840), 10 L. J. Boy. 1. 


1448. -|—In Apr. 1811, A. conveyed an 
estate, which stood limited to him & his trustee 
to the usual uses to bar dower, to a mtgee. in fee, 
subject to a proviso for the reconveyance thereof 
to him, his heirs, appointees or assigns or to such 
other person or persons, to such uses & in such 
manner as he or they should direct. In May 
following, he devised all his messuages, lands, etc., 
& all other his real estate or which he had con- 
tracted to purchase situate in or near the parishs 
of B., & S. or elsewhere in England, of or to which 
he or any person or persons in trust for him was 
or were scised or entitled for any estate of free- 
hold & inheritance or of freehold only in pos- 
session, reversion, remainder or expectancy or 
which he had power to dispose of or appoint by 
his will to J., a stranger to him in blood & his heirs 
to certain uses and upon certain trusts. In 1813 
he paid off the mtge. & took a reconveyance by 
which, after reciting the mtge. the premises were 
limited to him & his trustee to the usual uses to 
bar dower. In 1809 he purchased an estate in 
one of the parishes mentioned in his will at an 
auction in Nov. 1811, that estate was conveyed 
to him & his trustees, to the usual uses to bar 
dower :—Held: (1) the reconveyance of 1813 & 
the conveyance of 1811 revoked the will as to the 
mortgaged premises & purchased estate respec- 
tively & testator's heir, who was entitled to benefits 
under the will, was not bound to elect; (2) to 
put the heir to his election, testator’s intention 
to devise or dispose of such estate or interest 
must clearly appear by his will—PLOWDEN v. 
HYDE (1852), 2 Sim. N. S. 171; 21 L. J. Ch. 329; 
19 L. T. O. S. 348; 16 Jur. 512; 61 E. R. 305; 
aba on other grounds, 2 De G. M. & G. 684, 
Annotations :—As to (1) Folld. Jacob v. Jacob (1898), 78 


being re-settled, £2,500 was o d 
for younger childre 
that estates were 








n by a deed reci sums :—Held 
with 81,00 


which really charged the lands with 


82,000. Those children claimed both 
> no case for election 


‘ & 
for them under a previous settlement, misrecital; & that if the real intention 
had been to charge the £2,500 in 
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Refd. Whitbread v. Smith 
- 727; Jones v. Davies (1878), 


L. T. 825 (see 82 L. T. 270). 
(1854) 3 De G. M. & G 
Ch. D. 205. 

1449. Doctrine based on intention.]—A 
devise by a will made before 1838, #.e. before Wills 
Act, 1837 (c. 26), ss. 24, 34, of all the real estates 
of which testator then was or at the time of his 
death should be seised, to his heir-at-law, if 
testator acquired real estates subsequent to the 
date of his will, put the heir to his election. So 
also would such a devise by a testator who died 
before 1834, 7.e. before Inheritance Act, 1833 
(c. 106), s. 3, from the mere intention thereby 
shown to give the heir property under the will ; 
notwithstanding that he would take nothing in 
fact under the will, but by his better title as heir. 
In such a case testator, subsequently to the making 
of his will, contracted to buy a certain freehold 
estate, & then made a codicil directing the exors. 
& trustees of his will to complete the purchase, 
& hold the estate upon the trusts of the will, 
which were partly in favour of the heir, & then 
testator took a conveyance of the same estate to 
uses to bar dower in his own favour :—Held: 
the devise by the codicil was revoked, & the heir 
must elect. 

If a testator, before 1838, devised estate A., 
which he had contracted to buy, to one person, 
& estate B., & all other estates which he might 
subsequently acquire, to another, & gave benefits 
to his heir, & afterwards took a conveyance of A. 
to uses to bar dower in his own favour, & acquired 
other estates :—Qu.: whether the devisee of B. 
could claim A., & all other after-acquired estates, 
against testator’s heir, under the doctrine of 
election; for the whole doctrine proceeds so 
entirely upon the ground of intention that the 
heir, in such a case, might be entitled to retain 
the estates, because neither of the devisees could 
have a better right against him than the other. 

Whether the mistake be one of fact or of law, 
there is sufficient ground for raising a case of 
election (PAGE Woop, V.-C.).—SCHRODER  v. 
SCHRODER (1854), Kay, 578; 2 Eq. Rep. 895; 
23 L. J. Ch. 916; 23 L. T. O. S. 286; 18 Jur. 
621; 2W.R. 462; 69 BE. BR. 245; affd., 3 Eq. Rep. 
97; 24L.T. O. S. 245; 3 W. R. 55, L. O 
Annotations :—Consd. Hance v. Truwhitt (1862), 2 John. & 

H. 216. Refd. Jacob v. Jacob (1898), 78 L. T. 825. 

1450. ——— .|—Jacos v. Jacos, No. 1641, 
post. 

1451. Gift in obscure form-——No intention pre- 
sumed.|— A father transferred a sum of stock from 
his own name into the joint names of his son & 
of a person whom both father & son employed as 
their banker to receive their dividends; & he 
told the banker to carry the dividends of the sum 
so transferred, as same were received, to the son’s 
account. Under this direction the dividends were 
enjoyed by the son as long as the father lived :— 
Held: (1) on the father’s death, the son was 
entitled to the stock absolutely ; (2) a codicil to 
the father’s will, executed two years after the 
transfer, could not be read to qualify or explain 
the effect of the transaction; (3) the language 
of that codicil, with respect to the stock, was too 
vague & obscure to put the son to his election 
between the stock transferred, & the benefits 

iven him by the will.—OraBB v. CRABB (1834), 

My. & K.511; 3L. J. Oh. 181; 39 E. R. 774, L. C. 


Annotation :—As to (8) Refd. Gopeckrist Gosain v. Gunga 
persaud Gosain (1854), 6 Moo. Ind. App. 53. 


addition to £1,000 only, that intention 
should have been pr by parol 
evidence.—-RUBY v. Foot & BEAMISH 
(1817), Beat. §81.— IR. 
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Sect. 2.—Requisites of doctrine: Sub-sect. 1, A. & 
B. (a).] 


1452. Restraint on anticipation Inconsistent with 
intention.]—HayYNzs v. Fostrr, No. 1552, post. 


B. When Intention presumed. 
(a) In General. 

1453. Testator presumed to intend disposition 
of own property only.)|—Routrer v. MAcLEAN, No. 
1415, ante. 

1454. -—— Presumption may be rebutted.]— 
eso (LORD) v. PARKYNS (LADY), No. 1430, 

1455. -|—In determining what are 
cases of election, although a testator must be 
taken primé facie to have intended to dispose 
only of what belongs to him, there is no such rule 
as that where a testator has a limited interest in 

roperty forming the subject of a devise or 

equest, the intention to make a disposition 
extending beyond that interest cannot be made 
clear by anything short of positive declaration. 
The context of the will & the aptitude of the 
testamentary limitations to testator’s interest 
ought to be regarded. Therefore, where testator 
limited estates of which he could dispose of the 
ultimate reversion only, together with estates of 
which he was seised in fee in possession, & the 
limitations of both corresponded to some extent 
with the limitations which as to the former 
property already existed & preceded the reversion, 
& the will contained a power of jointuring which 
was to come into operation when the tenants 
for life came into possession of all the devised 
estates, including those of which testator had only 
the reversion after the estates for life :—Held: 
testator must have intended to dispose of the 
whole interest & not merely the reversion, & a case 
of election was raised.—WINTOUR v. CLIFTON 
(1856), 8 De G. M. & G. 641; 26 L. J. Ch. 218; 
28 L. T. O. 8.194; 3 Jur. N.S. 74; 5 W. R. 129; 
44 BK. R. 537, L. JJ. 
Annotations :—Folld. Ustic ; 5 

437. Refd. Grissell » Swinhoo (1869), TT WR. a8 

1456. ——— -]—(1) Lands, parcel of the 
Duchy of Cornwall, & governed by the custom of 
that duchy, the tenure of which was originally 
a holding or convention from seven years to 
seven years, which ultimately grew into a holding 
to the tenant & his heirs & assigns, subject to the 
payment of a fixed fine every seven years, under 
penalty of forfeiture, no surrender to the uses of 
a will being required :—Held: the lands passed 


PART X. SECT. 2, SUB-SECT. 1.—~ 
B. (a) 











a. No intention presumed.) — Tea- 
tator devised land his “hharon in 


Equity. 


by a general devise made previously to 55 Geo. 3, 
C. e 


(2) The circumstance of such general devise 
being followed by a devise of all testator’s duchy 
lands to one for life :—Held: this did not prevent 
its = the reversion. 

(3) Devise of Blackacre to deft. for life, made 
conditional upon his confirming the disposition in 
the will of such of the hereditaments thereinafter 
devised as were the property of testator’s late 
brother S., deceased, followed by a residuary 
devise of “all & every the manors & heredita- 
ments, being freehold of inheritance, of or to which 
testator was then, or at his death, should be 
seised or entitled at law or in equity for any 
devisable estate or interest, or which testator 
then had or at the time of his decease should have 
power to dispose by will, including lands known 
as duchy lands,” as to Whiteacre & two other 
estates, to uses for securing an annuity to an 
annuitant for life, & as to all & singular the same 
manors & hereditaments, subject as to the three 
last-mentioned estates to the uses thereinbefore 
limited, to use of pltf. for life:—Held: deft. was 
bound to elect between Blackacre & certain duchy 
lands, of which Whiteacre was one, & which stood 
limited to S. for life, with remainder to testator for 
life, with remainder to deft. for life, with re- 
mainders over for life & in tail, with ultimate 
remainder to testator in fee, testator having no 
other duchy lands. 

Qu.: if Whiteacre had not been mentioned, a 
case of election would have been prevented from 
arising, upon the ground that testator contem- 
plated the possibility of acquiring other duch 
lands in the interval between the date of his wi 
& his death. 

Looking to the case of Wintour v. Clifton, No. 
1455, ante, which I am bound to follow, & which 
seems to have been decided on very sound 
principles—principles quite as applicable to the 
particular will I am now considering—I cannot 
consider that testator could have intended a 
reversion expectant on an estate tail to be the fund 
out of which the legacies I have mentioned were 
to be raised for the benefit of the legatees (PAGE 
Woop, V.-C.). 

(4) Primd facie, the ct. presumes, in all cases, 
that a testator has no intention to dispose by his 
will of anything of which he has not power so to 
dispose. That presumption arises whether tes- 
tator does or does not describe them a slands of 
which he has power to dispose by will. But that 
presumption is not conclusive. It may be rebutted ; 


ee ia ae — — 


pitf. was not put to an election between 
the benofits given to him by the will 
& his s of the $2,000 policy.— 
aa v. YORSTON (1895), 27 O. R. 1.— 


with cross-remainders, & in the The homestead & the other portions 
event of their dying without issue, to of his real as also his perso estate, eats .j— A husband in a sepa- 
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ut her to elect.—TRAVERS v. 
ti873), 20 Gr. 106.—CAN. neue 
b. ———.}+-Testator devised & be- 


o. ——.] — Testatrix by her will 
left her property to her executors, upon 
trust, to set apart $4,500 & pay the digit it 
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e. ——.] ~— A certificate issued by 


Part X.—ELECTION. 


& the question in all these cases is whether 
upon the whole of the will it is so rebutted— 
whether you find upon the whole of the will enough 
to show that testator did intend to deal with 
property which in fact was not his own. If you 
do not, there is no question of election to be 
argued. If you do, a case of election arises; & 
it is immaterial whether testator has or has not 
described what he attempts to dispose of as 
property of which he has power to dispose by will 
(PAGE Woop, V.-C.). 

The general rule of law is that, in sitting down 
to construe a will, you are to assume, primd facie, 
that testator did not intend to dispose of any- 
thing which was not his own to dispose of, & the 
circumstance of his having disclaimed such an 
intention will not make any difference, so far as 
the rule of construction is concerned (PAGE 
Woop, V.-C.).— UsTIcKE v. Prerers (1858), 4 
K. & J. 437; 32 L. T. O. S. 60; 4 Jur. N.S. 1271; 
70 BE. R. 183. 

1457. —— .|—By a deed dated in 1848, 
a firm who had received advances from S., a 
married woman, out of her separate estate, 
covenanted with trustees for payment to them of 
all moneys then advanced & to be advanced b 
S., to the extent of £15,000 in the whole; suc 
moneys being settled upon trust for such persons 
as S. should by deed or will appoirt ; & in default 
of appointment, for her separate use for life. 
By a deed, dated in 1851, S. appointed the trust 
funds, after the deaths of herself & her husband, 
to her two sons, W. & J., & her two daughters, R. 
& H., in equal fourths, the daughters’ shares being 
settled upon themselves for life, with remainder 
to their ‘‘children.”’ The deed contained no 
power of revocation. By another deed dated in 
1861, S. purported to revoke that appointment & 
to reappoint the £15,000 together with a further 
sum of £20,000 thereby settled, & representing 
further advances to the firm after the deaths of 
herself & her husband, among her sons & daughters, 
the daughters’ share being settled upon themselves 
for life, with remainder to their ‘ children.” 
This deed also contained no power of revocation. 
S.’s husband died in 1865, & subsequently, by 
two further deeds of appointment, neither of 
which contained any power of revocation, S. pur- 
oe partially to vary the appointments made 

y the deed of 1863. By her will, dated in 1867, 
S. purported to revoke all the appointments, & 
gave all her real estate to her son J. in fee, subject 
to the payment thereout of a sum of £10,000 
to her son W.; & she gave all money standing to 


&® benevolent society to a married by his will that 
woman provided that the benefit was 
to be payable to her “legal heirs as 
designated by her will.” She died, 
loav her husband & three children. 
By her will sho gave specific 
& legacies to her husband each of 
her three children by name, the 
insurance to her exors. ‘‘ for the pur- 
pote of paying thereout all debtsa due 
ym 





roperties remises deeded 


promises 
e,” & the residue to her children : 

: the bequest of the ce 
money to the exors. was inoperative ; 
it was Bevan oe ee ae RDA 
as Ly } r:) rs gna 99. 
& Pee Po were not ocd | to elect 
between the benefits specifically given 
to them & the insurance money.— 
N v. Howes (1908), 23 C. L. T. 


GRIFFI —CAN, 
169; 50. L. R. 439; 20. W. R. 298. 
—OAN 


including insurance moneys, should be 
divided one-half to his wife & the other 
half to his children. By a codicil he 
directed that in fon Pg the house & 

sposed of his exors. should pay over 
to his wife the whole amount of his 
two life olicies. The 


of but were vested in the wife 
time of testator’s death :—Held 
wifo was entitled to the insurance 
moneys, & was not put to her election 
between the additional one-half 
by the codicil & the house.—MUTCH- 
MOR v. MUTOHMOR (1904), 24 C. L. T. 
314: 80. L. R. 271; 8 0. W. RB. 9 
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her credit or to the credit of any trustces on her 
behalf in the books of the firm, & all her L. & 
N.W. Railway stock, & all other the residue of 
her personal estate of which she should be pos- 
sessed at her death, or over which she had or 
should have any power or disposition by will, 
in trust for her two daughters R. & H. m equal 
shares, such shares being settled upon themselves 
for life, with remainder to their ‘‘ issue.”’ At the 
date of her will 8S. had a considerable balance 
standing to her credit in the books of the firm, 
which in 1870 was wound up, & she had also then 
standing in her name a sum of £10,000 L. & N.W. 
Railway stock representing moneys formerly 
advanced by her to the firm. S. died in 1874, 
possessed of real estate in Yorkshire, exceeding 
in value the share appointed to J. by the deed of 
1851, & to personal estate beyond the £35,000 
settled by the deeds of 1848 & 1863, but she had 
no L. & N.W. Railway stock beyond that above 
mentioned. J. died in 1873, before his mother, 
having by his will devised all real estate in York- 
shire to which he should be entitled at his death 
to his eldest son in fee; & he bequeathed all his 
residuary personal estate to his executors, upon 
trust therein mentioned. Upon S.’s death J.’s 
eldest son & devisee paid W. the £10,000 be- 
queathed to him by her will. In an action 
instituted for the purpose of having the rights of 
the different parties claiming under the deeds & 
under S.’s will ascertained & declared :—Held: 
(1) S. having by her will shown a clear intention 
to dispose of the property comprised in the aro: 
ments, the various persons claiming under her 
will were put to their election as between the 
benefits conferred on them by the deeds & the 
benefits conferred on them by the will; (2) under 
Wills Act, 1837 (c. 26), 8. 33. J.’s estate was in the 
same position, guoad the will of S., as if he had 
survived her; & consequently, as between his 
estate & her disappointed legatees, the latter were 
entitled to put his estate to election, or in other 
words, to require his estate to make good the 
benefits intended for them by the will; but no 
case of election arose as against his residuary 
legatees & the liability to make good the one- 
fourth of the £15,000 taken by his residuary 
legatees, was charged exclusively upon the York- 
shire estates in the hands of J.’s devisec. 

(3) Before you attribute an intention to a 
testator, to dispose of that which docs not belong 
to him, you must be satisfied from the form of 
the instrument that it does dispose of the property 
which does not belong to him & that is all. The 


his whole estate, jointure of £100 a year for his wife; 
& that £2,000, his wife’s fortune, 
should on his death be divided among 
his children, subject to his appoint- 
prone ae os tether gui bey pro- 
orty, urchased other es ; 
. By wilt the settlor devised “ all his 
real & 


orsonal estates,’ subject to 
debts & legacies, a his eldest son for 


wife but since 


house 


not in fact been disposed life; remainder his first & other 
at the sons, ote. ; vee £100 a year to his 
: the wife in consideration of the jointuro 


rovided by the articles; bequeathed 
his younger children sums ex 

in amount £2,000, with directions as 
to maintenance & accumulation, etc. ; 
& appointed his cldest son resid 
] -—Held: the children shoul 
take the settled property under the 
articles, & the acquired property under 


given 
e h 


31. 


‘ . ——.] — Marriage articles re- the , as there was not any incon- 
otted that some of the lands coe sistency to raise an election.— KNOx v 
f. ——.] — A testator upon whose therein were held in fee & for lives, & Knox (1815), Beat. 501.—IR. 
ce, that other were leaseholds. Thesettlor 


life there were two policies o 
one assigned to his wife “for the use 
& behoof’’ of his wife & children, & 
the other payable to his exors. for the 
behoof of wife & children, directed 


thereby, agreed to settle the lands on 
himeeld for life; remainder to his first 


& other sons, etc., in strict settlement ; 
that they should be charged with a 


h. —-—.}—A., seised in fee, on his 
marriage, executed a settlement where- 
by 25,254, the wife's property. ree 
assigned upon truat for the children 
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Sect. coco of doctrine: Sub-sect. 1, B. (a) 


presumption, in the absence of evidence to the 
contrary, is, that testator by his will intends 
merely to devise or bequeath that which belongs 
to him, & that ibaa dag te is in favour of those 
who contend against the legatees. On the other 
hand, it is only a presumption, which may be 
rebutted even by parol evidence; & it may be 
rebutted by evidence showing that, under a mis- 
apprehension of Jaw, the testator believed that the 
roperty which did not belong to him did really 
long to him. 

Any disappointed legatee is entitled to say, 
‘You shall not take the benefit given to your 
estate by the will unless I have made up to me an 
equivalent benefit to that which testatrix intended 
me to take.’’ Sometimes this is called the doctrine 
of compensation, which is the meaning of the 
doctrine of election as it now stands. The dis- 
appointed legatee may say to the devisee, ‘‘ You 
are not allowed by a ct. of equity to take away out 
of the testatrix’s estate that which you would 
otherwise be entitled to, until you have made good 
to me the benefit she intended for me.’ That 
means that no one can take the property which is 
claimed under the will without misting good the 
amount; or, in other words, as between the 
devisees & legatees claiming under the will, the 
disappointed legatees are entitled to sequester or 
to keep back from the other devisees or legatees 
the property so devised & bequeathed until 
compensation ismade. Thence arises the doctrine 
of an equitable charge or right to realise out of 
that property the sum required to make the 
compensation. 

If testatrix’s son, who was bound to elect, had 
done so, he would have elected for his own benefit 
to take the real estate & give up the appointed 
share. That is a mistake, because he can always 
take both provisions if he thinks fit. He is not 
bound to take one & give up the other; he may 
take both, but the benefit that he takes under the 
will is subject to the obligation upon him to make 
good the consequent loss to the disappointed 
legatees. The obligation is only to the extent of 
the benefit he derives: it cannot go beyond that 
(JESSEL, M.R.).—PICKERSGILL v. RODGER (1876), 


5 Ch. D. 163. 
Annotations :—Apld. He Macartney, Macfarlane v. Macart- 
ney, [1918}1 Ch. 300. Mentd. He Scott, [1901)1K. B. 228. 


1458. Intention from document as a whole— 
Context of will—Aptitude of limitation.|—WIn- 
TOUR v. CLIFTON, No. 1455, ante. 

1459. ——— ———.]—USTICKE v. PETERS, No. 
1456, ante. 

1460. Appointment ‘‘in case I have power °’’— 
No intention presumed.]—A. having power under 
her father’s will to appoint a fund amongst her 
children or more remote issue to be born before 
such appointment, by her will appointed the fund 


A., & B., his wife, should jointly Ir. Jur. 221.—IR. 
point in default, as the vor 
ould appoint; in default, for the 
children equally; if no children, in 
trust for A., his executors, etc. 

A., just before his death, devised 
his fee-simple estates to his eldest son, 
-» his heirs, eto., after provi for 
B.’s jointure. A. then bequeathed the 
£5,254 to his second son, D., his exors., 
etc. A. & B. never jointly appointed. 
B., the survivor, by deed appointed 
a1 ,000, 5 9 C. — 
Hela: 0. w 


his chil 
of D. 
fro: 


Vv 
| of the £5,254, for her surviving 


as not bound to elect ; but 





ey polnement amo 


holds in A., made his will as follows :-— 


EQuIrTyY. 


& bequeathed her personal estate to her four 
children. By a codicil she, in case she had power 
so to do under her father’s will or otherwise, 
directed that the share which one of her daughters 
would derive under the will, should be in trust 
for that daughter for life, & after her death for 
her children generally, & not those only who were 
then born, as prescribed by the power :—Held: 
(1) A. did not intend the codicil to affect her own 
property, but only that which was subject to the 
power ; (2) she did not mean to make the appoint- 
ment unless she had power so to do, which she had 
not, &, therefore, no case of election arose.—— 
CHURCH v. KEMBLE (1832), 5 Sim. 525; 3 L. J. Ch. 
65; 58 EH. R. 485. 

1461. Precatory trust—No intention presumed.| 
—Precatory words will not create a case for 
election, neither will the absence of the execution 
of & power upon an erroneous impression, stated 
in the will, that, by its non-execution, A., a legatec, 
will divide the fund equally with B. A testator 
had a power to appoint a fund, & his son A., & 
grandson B. were objects. Laving by deed 
appointed part to his son, he, by will, reciting 
that the son could, under the hotchpot clause, 
be obliged to bring in the appointed part, pro- 
ceeded, ‘‘ & then as I make no further appoint- 
ment, the whole settled fund must be equally 
divided between A. & B.’’? He made A. his 
residuary legatee. It turned out that the hotch- 
pot clause did not apply :—Held: (1) the will 
did not operate as an appointment; (2) no case 
of election arose.—LANGSLOW v. LANGSLOW (1856), 
21 Beav. 552; 25 L. J. Ch. 610; 2 Jur. N. S. 
1057 ; 52 KE. R. 973. 

Annotation :—Apld. Box v. Barrett (1866), L. R. 3 Eq. 244. 


1462. —— ‘‘In the fullest confidence ’’—No 
intention presumed.|]—-A testator by his will gave 
his residuary estate to his wife, her heirs, exors., 
administrators & assigns absolutely ‘‘in the 
fullest confidence that she will carry out my 
wishes in the following particulars,”’ 7.e. that she 
would pay the premiums due during her life 
on a policy of insurance on her own life, which 
was her own property, & that she by her will 
would leave the moneys payable under the 
policy &, also, the moneys payable at testator’s 
death in respect of a policy on his life, which was 
testator’s property, to his daughter L., & he 
appointed his wife & another person his exors. :— 
Held: the wife of testator was not put to her 
election as to her own policy & took the residuary 
estate of testator absolutely & unfettered by any 
condition or trust.—Re WILLIAMS, WILLIAMS v. 
WILLIAMS, [1897] 2 Ch. 12; 66 L. J. Ch. 485; 
76 L. T. 600; 45 W. R. 519; 41 Sol. Jo. 452, C. A. 
Annotations :—Mentd. Re Hanb Hanbury v. Fishor, 

[1904] 1 Ch. 415; Re Oldfield, Oldfold v. Oldfield, (19041 

urley, Alexander v. Burloy, [1916] 1 Ch 


1 Ch. 549; He B i 
215; Re Atkinson, Atkinson v. Atkinson (1911), 80 
L. J. Ch. 370. 


See, also, No. 1586, post. 


M. to have oe £100 per annum settled 





Me —,] beac! R. H., owner of B. on him at 9 & R. B to have 
subject to two rentc f 
£100 a year each (over one of which 
he had a power of 
dren, & the o 
been settled on his ‘ his 
& of an undivided seventh I” :— 


: od ear 3a as 
m the date of his death, with a life 
annuity for his ger pees 


harges thereon of the residue on pay my debts. Fs 


gi e to my daughters M. M., O., 

. G., my property in D., provided 

they pay out of m chattel roperty 

£500 settled out of it on my daughter 
ne eld: (1) no election arése in 


er of which 
son M 


his 
J., & £500 well 
dron), & of free- 


“ . arose in connection with the de to 
ao Fl take, as well the £1,000, aa the PEN ahd os ce ig rem a of B., them of ‘“ my propery in DD. 
estates devised to A.’s will.— they paving my lawful debte; HENRY». Henry (1872), 6 I, R. Ea. 
MEREDITH v. MEREDITH (1866), 18 or, if they do not agree to do this, then 286.—IR. 


Part X.—EL&cTION. 


(b) Disposition by General Words. 


14638. Gift in .general words—No intention 
a7 a conic v. COTTON, No. 1440, ante. 


.———— ——.]—RUTTER v. MACLEAN, No. 
1415, ante. 
1465. 








.-]—Devise by the general terms 
* all the rest, residue, & remainder of my real & 
personal estate of what ‘‘ nature or kind soever ’ 
to nephews & nieces, not being for creditors, wife 
or children is not sufficient to raise a case of 
election, or for supplying the want of surrender 
of copyhold land, contiguous & intermixed with 
freehold against the heir.—Jupp v. PRATT (1808), 
15 Ves. 390 ; 33 E. R. 802. 


Annotations -— Reta. Dummer v. Pitcher is), 8 Har we. 
Brough. 257; Allen v. Anderson Me & 5 ak iy 
n 


Maxwell ». Maxwell (1852), 2 eS. G. 

Torre v. Browne (1855), 5 H. L. Cas 

-|—(1) An heir 1 is not put to his 

election between a Scottish estate & benefits given 

him by a will, by the force of mere general 

expressions, especially if the peared of the will are 
not applicable to Scottish (propery 

(2) An heir is not e disinherited by 
ambiguous expressions. 

(3) A testator, by a codicil, reciting that he had 
purchased certain freeholds since the date of his 
will, devised them to trustees upon the trusts 
expressed i in his will, & directed that, if any here- 
ditaments purchased by him at any time or times 
should happen to be conveyed after the date & 
publishing thereof, his heir-at-law, or other real 
representatives, & every other person in whom 
the same should be vested, should, forthwith 
upon his decease, convey & assure the same to 
his trustees upon the trusts of his will; he pur- 
chased other estates afterwards :—H eld: as to 
the subsequently-purchased estates, a case of 
election was not raised against the heir taking 
benefits under the will.—JOHNSON v. TELFORD 
(ceaals 1 Russ. & M. 244; 8 L. J. O. S. Ch. 94; 
39 E. R. 94. 

Annotations ace fos (1) ) Cons. Maxwell v. Maxwell (1852), 


r 
Hance v. Truwhitt (1 aa 2 H. 216. Generaliy, 
Mentd. Brown v. Burdett is 88), 40 Ch. D. 244; ‘Aylesford 
v. Poulett (1890), 63 L. T. 5 
domiciled 


1467. —— aa Eetutoe in 
England & having real & personal estate there, 
besides Scottish heritable bonds, devised & 
bequeathed, ‘“‘all his real & personal estate, 
whatsoever or wheresoever,’”’ upon trusts, under 
which his heir took benefits. The will had n 





operation on the heritable bonds, which descanded 
to the Scottish heir :—Held: the heir was not 
bound to elect.— MAXWELL v. MAXWELL (1852), 2 
Ne G. M. & G. 705; 16 Beav. 106; 22 L. J. Ch. 
43; 20 L. T. O.S. 86; 16 Jur. 982 ; 1W. R. 2; 
ieee 10 ia’ ake vrehar® Hysl 1867), L. Sage 
ions :— ie 0 

407. Menta Pomfret v se (are 2 

123; Dickinson v. Stidcipn 1861 1] oan: 

Hance v. Truwhitt (1862), 2 J. & Orrell v SOs 

(871) 6. 6 Ch. App. 30 2; Baring v  kanvuiton (1886), 54 

1468. ——— ——.]—-A testator had a freehold in 
Potter Street & a freehold in South Street, & he 
was entitled to two-thirds of a house & eighteen 
freehold cottages Zs South Street, the other one- 
third belonging to his wife. By his will he 
devised all his freehold messuages, ‘* cottages,’’ 
etc., in the two streets to-his wife for life, she 
keeping them in tenantable repair, & then upon 
trusts for sale & division :—Held: the wife was 
bound to elect between her one-third of the house 
Scones & the other benefits given her by the 
will. 
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If a testator, having an undivided interest in a 
particular property, devises that property specifi- 
cally to his co-owner, a case of election arises, & 
the devisee must elect between his own interest 
ca the Aenea & the interest he takes under the 

ut if testator does not dispose of it specifi- 
bere but by general words, such as “all my 
lands & hereditaments ’’ or the like, no case for 
election arises, because there is other property 
of testator’s sufficient to satisfy the devise itself 
(ROMILLY, M.R. ). 

I am of opinion that, under the words of the 
will, this is a specific devise of the property, & 
that the whole was to be sold after the wife’s 
death, & the only way of effecting this is to say 
that testator has disposed of the entirety, & that 
a case for election arises (RomMILLy, M.R.).— 
MILLER v. THURGOOD (1864), 33 Beav. 496; 33 
L. J. Ch. 611; 10 L. T. 255; 10 Jur. N.S. 304 ; 
12 W. R. 660; 55 E.R. 461. 

1489. Testator wrongfully in possession—Devise 
in general words—No intention presumed.}—A 
testatrix directed all the copyholds which were 
then, or might thereafter be vested in her, to be 
sold, & distributed a fund, of which the proceeds 
of this were to form part, among her three children ; 
during her life, she was in the possession of some 
copyholds, which it was erroneousl Bg aay had 
passed to her under her husband’s will. After 
her death, the eldest son secoversd them in 
ejectment, as customary heir of his father :—Held : 
he was not to be put to elect between his legal 
right, as customary heir, & the benefits given him 
by testatrix’s will. BLOMART v. PLAYER (1826), 
rey ila & St. 597; 51. J. 0. S. Ch. 74; 57 EB. R. 

7 

1470. Settled leaseholds renewed in name of 
testator—Devise of ‘‘ all freeholds & leaseholds ’’ 
—No intention presumed.|—-Where the tenant for 
life of leaseholds in settlement, being under no 
obligation to renew obtains an extension of the 
term, he is a trustee, for those claiming under the 
settlement ; & the fact of the settlement containi 
a special provision that a particular renewal shall 
enure to the benefit of the trust, does not prevent 
the application of this general rule. JLeaseholds 
were settled on A. for life, with remainder to his 
wife, for life, with romaine to such child or 
children as he should appoint, & in default amongst 
them equally. A. renewed the leases in his own 
name, & by his will confirmed the settlement, & 
gave all ‘ his freeholds & leaseholds ’’ to his son, 
& a legacy to his daughter; he died, having other 
leaseholds besides these settled :—H. eld: (1) the 
will was not an execution of the power; (2) the 
daughter was not to be put to her election.— 
TANNER v. ELWORTHY, ELWORTHY v. TANNER 
(1841), 4 Beav. 487; 5 Jur. 1099; 49 E. R. 427. 

1471. Gift by wife away from "husband—Wilfe 
having little or no property as described.]—(1) If 
having regard to Married Women’s Property Act, 
1882 (c. 75), the will of a married woman would have 
passed property if it had been her own at the date 
of the will, her husband is in respect of that 
property, if it belongs to him, even by acquisition 
in her right, & is clearly identified, put to election 
where the will also confers benefits on him. 

(2) Where the gift away from the husband is 
of all the wife’s property of a certain description, 
it is more difficult to show a case of election even 
where the wife has little or no property of that 
description.—Re Harris, LeEAcRorr v. HARRIS, 
[1909] 2 Ch. 206; 78 L. J. Ch. 448; 100 L. T. 805. 

See, further, Huspanp & WIFs. 

Testator entitled as tenant in tail.|—Sec Nos. 
1487, 1488, post. 
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Sect. 2.— Requisites of doctrine: Sub-sect. 1, B. (c).] 


(c) Disposition by Co-Owner or Owner of Limited 
Interest. 

1472. Testator owner of molety of estate— 
Specific devise of part-owned property with other 
estates—Provisions for repairs—-No intention pre- 
ees Se ts v. PARTRIDGE (1830), cited 
1 New Rep. 17. 

Annotation :—Refd. Howells v. Jonkins (1862), 1 New Rep. 


1473, —— .]|—CHAVE v. CHAVE 
(1830), 2 John. & H. 713, n.; 70 E. R. 1246. 
Annotation :—Consd. Howells v. Jenkins (1862), 2 John. 

& H. 706, 

1474. —— Devise of ‘‘all my freehold mes- 
suage ’’—Intention presumed—cCorrect devise of 
other part-owned estate.|—(1) ©. being entitled in 
fee to undivided moieties of two freehold houses, 
& also to an undivided moiety in a leasehold 
house, by his will devised ‘‘all that my freehold 
messuage or tenement, with the garden,” etc., 
referring to one of the houses only :—Held: these 
words were a gift of the entirety of the house 
referred to, & raised a case of election as against 
the party entitled to the other moiety, who took 
beneficially under the will. 

(2) The construction of the devise above stated 
to be corroborated by the fact of testator having 
used apt words in disposing of his interest in the 
leasehold. 

(3) On a question of election by a party bound 
to elect between two properties, it is necessary 
to inquire into the circumstances of the property 
against which the election is supposed to have 
been made; for if a party so situated not being 
called on to elect continues in the receipt of the 
rents & profits of both properties, such receipt 
cannot be construed into an election to take the 
one & reject the other; &, in like manner, if one 
of the properties does not yield rent to be received, 
& the party liable to elect deals with it as his own 
by mortgaging the same, etc., particularly if this 
is done with the knowledge & concurrence of the 
panty entitled to call for an election, such dealing 
will be unavailable to prove an actual election as 
se ohimeen the receipt of the rents of the other 
pro y. 

(4) The liability of a party to be called upon to 
elect will not be affected by lapse ot tame so long 
as his interest in either of the subject-matters of 
election is reversionary.—PADBURY v. CLARK 
(1850), 2 Mac. & G. 298; 2 H. & Tw. 341; 19 
L. J. Ch. 533; 42 BE. R. 115. 

Annotations :—As to (1) F Fitzsimons v. Fitzsimons 

(1869), 28 Beav. 417. Miller v. Thurgood Atty 

3 Beav. 496; Grissell o. Swinhoe (1869), 17 W. R. 438. 

Aa to (3) Refd. Wdrenineton v. Wiginton (1855), 20 Beav. 
Morgan (1865), 11 BH. L. Cas. 588 











67 ; Ppreee Vv. j 
Refd. Howells v. Jenkins (1862), 2 John. & H.706. Mentd. 
Schroder v. Schroder (1854), y, 578. 


14765. Devise of ‘‘all that his messuage, 
fenement, etc.’’—Intention presumed.]/—A testa- 
tor was the owner in fee of a moiety of G. pro- 
porty, the other moiety belonged to his wife. 

y his will he devised “all that his messuage, 
tenement,” etc., situate at Goose Green & all other 
his real estate to his widow for life, & he gave her 
other benefits :—Held: this raised a case of elec- 
tion as against the widow.—Frrzsmons v. Frrz- 
SIMONS (1860), 28 Beav. 417; 3 L. T. 141; 6 
Jur. N.S. 641: 54 FR. R. 426. 
Annotations :— Howells v. J 8 ; 

& H. 706; ites v. Thurgood (1804) 33 sca. 496. —— 

1476. Devise of ‘‘ my farm called T.’’— 
Intention presumed.]—Testator was entitled to a 
moiety only of each of two farms, called T. & P., 








Equity. 


the remaining moiety of each belonging in equal 
shares to W. & L. Testator by his will gave 
‘‘my farm called T.” to W. & K., their heirs & 
assigns, as tenants in common. He gave them 
£200 towards rebuilding & repairing the house, 
etc. ‘‘on my farm T.” He then devised “ my 
farm called P.” to pltfs. in like manner, but with- 
out any similar gift for repairs. After his death 
L. conveyed all his interest in the two farms to 
pltfs.:—Held: (1) W. must elect whether he 
would take under or against the will; (2) upon his 
electing to take against the will, that the benefits 
he would have taken under the will must be 
apportioned in compensation of the disappointed 
devisees, in proportion to the value to the gifts 
which they lost by his election ——HOWELIS v. 
JENKINS (1863), 1 De G. J. & Sm. 617; 2 New 
Rep. 539; 32 L. J. Oh. 788; 9 L. T. 184; 
11 W. R. 1050; 46 KE. BR. 244, C. A. 

Annotation »—Aa to (1) Refd. Grissell v. Swinhoe (1869), 17 

1477. —— Devise of ‘‘ all & singular the estate 
& mines at A.’’—Intention presumed.|—<A testa- 
trix devised ‘“‘ all & singular the estate & mines of 
A.” to trustees in trust for sale, & gave to T. 
£10,000, which was to be taken in full satisfaction 
of any sums which she might owe him at her 
decease, & to W. £3,000, which she declared was to 
be taken in satisfaction of any rentcharge out of 
a certain part of her real estate. Her will contained 
the aetial devise of trust & mtge. estates. She 
was in possession of the entirety of the A. estate, 
but was the owner only of one moiety, being in 
possession of the other moiety by virtue of a mtge., 
the money due upon which was subject to trusts, 
under which T. & W. on her death, became entitled 
each to one-fifth :—Held: T. & W. were put to 
their election between the benefits they took under 
the will & their shares in the mtge. money. 

The first question is whether, according to the 
reasonable construction of this will, the entirety 
of the A. property passed by the devise. It 
appears to me utterly impossible to suppose that 
when she said: “I give & devise all & singular 
the estate & mines of A., in Columbia, formerly 
the estate of S.,’? she meant only to give such 
estate & interest as she had in the property. A 
will must be construed reasonably even where, by 
so doing, parties are put to their election 
(JAMES, L.J.).—-WILKINSON v. DENT (1871), 6 
Ch. App. 339; 40 L. J. Ch. 253; 25 L. T. 142; 
19 W. R. 611, C. A. 

1478. Testator owner of moiety of fund—Bequest 
of residue including funds in name of trustees—No 
intention presumed.|—A testator who had a 
special power of appointment under his marriage 
settlement by deed or will of a moiety of certain 
funds which in default of appointment vested in 
his daughter, & who was also entitled at his death 
to the other moiety, gave ali the residue of his 
estate, including the funds which should be in the 
names of the trustees of the marriage settlement, 
& which he directed should be considered as pare 
of his personal estate, in trust for his wife for life, 
&, afterwards, for his daughter, her husband & 
children, & upon other trusts not within the 
special power :—Held: the daughter was not put 
to her election, testator only intending to dispose 
of the moiety to which he was hi entitled.— 
Re BIpweEww’s SETTLEMENT Trusts (1862), 1 
New Rep. 176; 32 L. J. Ch. 71; 8 L. T. 107; 
9 Jur. N. 8. 37; 11 W. R. 161. 

1470. Testator entitled to share—Bequest of 

’ pro including trust f 7?Intention pre-~ 
—(1) Bequest of the interest of one 
property to two sisters, & of another property to 
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& female cousin, & ‘‘in case of the death of the 
above three females’ over :—Held: the gift over 
took effect as each fund was liberated by the deaths 
of the tenants for life thereof respectively. 

_(2) A testator having three species of property, 
viz., his own property, property derived from his 
wife, & a reversion in £10,000 consols, bequeathed 
his own property to his two sisters with benefit 
of survivorship, his wife’s property to his cousin 
M., & he proceeded thus :—‘‘ In case of the death 
of the above three females, the interest to be 
divided amongst my cousins, naming four, for 
their lives,’’ & the property, including the £10,000 
trust money, ‘‘to devolve’’ to the children of 
three of those cousins, naming them, in equal 
proportions :—Held: M. was not, by implication 
or otherwise, entitled to more than the wife’s 
property, & there was no intestacy between the 

eath: of the surviving sister & that of M., but 
the different portions of the property went over, 
from time to time, as they were liberated by the 
respective deaths of the tenants for life thereof 
respectively, & the four cousins took life interests 
in the trust fund, as tenants in common, & on the 
deaths of each their shares, then set free, went over 
to the children of the three cousins per capita & 
not per stirpes. 

(3) A sum of £10,000 consols was held in trust 
for two sisters for life, & after their deaths two- 
thirds of the capital, in trust for their brother, & 
one-third in trust for the two sisters. The brother 
bequeathed ‘‘the whole of his property’’ to 
trustees, as to part upon certain trusts for his 
sisters, & he afterwards bequeathed “ the property, 
including the £10,000 trust money,” to other 
parties :—Held: the sisters must be put to their 
election between the interests taken by them under 
the will & their interest in the £10,000. 

I think testator has not only disposed of the 
whole of his own property, & that there is no 
intestacy, but that he has gone beyond that & 
has disposed of something that was not his own 
property, z.e. the consols, on the death of his two 
sisters ; & under some misapprehension, probably, 
that this property was entirely his own, he has 
disposed of it as such, & directed it to go to the 
four cousins & the children of three of them 
(ROMILLY, M.R.).—Swan v. Hommes (1854), 19 
Beav. 471; 52 E. R. 438. 


Annotation :—As to (2) Refd. Sarel v. Sarel (1856), 23 Beav. 


1480. ——— Specific devise upon trust for sale— 
Intention presumed.|—MILLER v. THURGOOD, No. 
1468, ante. 

1481. Stock in joint names of testator & wife— 
Legacies of 4 per cent. stock—-No funded property 
except stock in joint names—No intention pre- 
sumed.j|—A husband, before making his will. 
transferred two sums of 4 per cent. & 5 per cent. 
stock, then forming the whole of his funded 
property, into the joint names of himself & his 
wife. y his will he gave the rents of his lease- 
hold houses & the interest of all his funded property 
or estate of whatsoever kind, upon trust for his 
wife for life, & after her decease, upon truste to 
pay divers legacies of 4 per cent. stock, the aggre 
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wife a logacy of £3,000, ‘“‘ same to be 
paid to her either in cash or in such of 
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gate amount of which fell short by £50 only of the 

amount of stock of that description, so formerly 

transferred by him. He afterwards made some 
further purchases of 5 per cent. stock, taking the 
transfers in the joint names of himself & his wife, 

& died in her litetime, leaving no funded property 

except the 4 per cents., & 5 per cents. before 

mentioned; exclusive of which, his assets were 
wholly insufficient to pay his legacies :—Held: 

‘l) the sums of stock then standing in the 

loint names of the husband & wife, & whether 

ransferred before or after the date of his will, 
became, by survivorship, the absolute property of 
the wife ; (2) the will did not purport to dispose of 
the stock in terms sufficiently distinct & explicit 

to put the wife to her election—DvUMMER v. 

PITcHER (1833), 2 My. & K. 262; Coop. temp. 

Brough. 257; 47 E. R. 91, L. OC. 

Annotations :—As to (1) Refd. Lioyd v. Pughe (1872), L. R. 
14 Eq. 241; Re Eykyn'’s Trusts (1877), 6 Ch. D. 115. 
As to (2) Conad. Re enter, C ntor v. Disney (1884), 
51 L. T. 773. Refd. Dixon v. Samson (1837), 2Y.& 
C. Ex. 566; Shuttleworth v. Greaves (1838), 8 L. J. Ch. 
7; Laurie v. Clutton (1852), 15 Boav. 131; Re Harris, 
Leacroft v. Harris, (1909] 2 Ch. rine Port ors ot 


Allen v. Anderson (1846), 5 Hare, 163. Mentd. Bo 
v. Sherson (1875), L. R. 20 Eq. 304. 

1482. Specific bequest—Intention pre- 
sumed.|—-Testator bequeathed £2,200 stock, his 
property, standing in the joint names of himself 
& wife, to trustees, upon trust to pay the interest 
& dividends to his wife for her life, &, after her 
decease, to distribute the capital amongst his 
grandchildren by name; & he directed that in 
case he had not that sum standing in his name at 
the time of his death, the same should be made 
up out of his other estate & effects :—Held: the 
stock was the absolute property of the wife sur- 
viving, & she must elect between this & the other 
benefits bequeathed to her by testator’s will.— 
JOATES v. STEVENS (1834), 1 Y. & C. Ex. 66. 

1483. ——— Bequest of canal shares—Testator 
entitled to no other canal shares—Intention 
presumed.|—The wife of F. was the only child of 
@ person who was entitled to certain shares in the 
Nottingham Canal, which, upon that person's 
death, were transferred into the names of ‘ F. 
& wife’’—the wife having been her father’s 
administratrix. KF. was ever afterwards until his 
death treated by the canal co. as proprietor of 
the shares, & received the dividends upon them, 
& was elected to be & acted as a member of a com- 
mittee which, by the co.’s Act of Parliament, was 
required to consist of proprietors of two or more 
shares. F., by his will, bequeathed what he called 
‘all my shares in the Nottingham Canal Navi- 
gation,’’ & all other his personal estate to trustees, 
in trust for his wife for life; &, after her death, 
if he should leave no issue, which peppenen: in trust 
to pay & apply the same equally between all & 
every his brothers & sisters, their respective 
exors., administrators, & assigns, absolutely & 
for ever. Testator had no canal shares at all, 
unless those so transferred into the names of 
himself & his wife could be considered his. Two 
of his brothers & a sister, who were all living when 
he made his will, died in his lifetime :—Held: 
(1) the words of the will amounted to a bequest 
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of the particular shares before mentioned, & the 
widow was bound to elect.—SHUTTLEWORTH ¥v 
GREAVES (1838), 4 My. & Cr. 35; 8 L. J. Ch. 7 

2 Jur. 957; 41 E.R. 14, LC. 


Annotations :—Mentd. Havergal arrison (1843), 7 Beav. 


49; Lee v. Pain (1845), 14 L. 5. Het 346; Innes v. Sayer 

(1851), 3 Mac. & G. 606. 

1484, Bequest of ‘‘ present funded stock & 
government securities ’’—No other funded property 
—Intention presumed.]—A testator whose only 
funded property consisted of a sum of long 
annuities, which had been purchased by him in 
the joint names of himself & wife, bequeathed to 
his brothers an interest in ‘‘ his present funded 
stock or Govt. securities.’ He also made a pro- 
vision for his wife :—Held: (1) the wife was put 
to her election in regard to the long annuities ; 
(2) a share in long annuities passed under the 
words ‘‘remaining sum or sums of money.’’— 
Ce v. DURSTON (1858), 25 Beav. 97; 653 
Annotation :—.As to (1) Refd. Grisscll v. Swinhoo (1869), 17 

W. XR. 438. 

1485. ——— Bequest of ‘‘ capital stock or sum of 
consols ’*—-No intention imputed.|—A testator 
gave the capital stock or sum of £800 consols & 
two leasehold houses to trustees for all his estate 
& interest therein, upon trust to pay his wife the 
interest & proceeds for her life, & after her decease 
upon trust to pay an annuity of £44 to his daughter 
for life, with a gift over of the £800 to his grandson 
«& his children. At the death of testator the sum 
of £800 consols was standing in the names of 
himself & his wife. Upon bill filed by the trustees 
against the wife’s exor. for a transfer of the fund : 
—Held: (1) the gift of the £800 was a general 
bequest; (2) the sum survived to the wife, & 
she was not put to her election.—PooLE v. ODLING 
(1862), 31 L. J. Ch. 439; 10 W. R. 337, 591, C. A. 

1486. ——— Bequest of money in ‘‘ my banking 
account whether in my name alone or jointly with 
my wife ’’—Intention presumed.|—-A testator, after 
making certain bequests, & giving his wife a legacy 
of £3,000, gave all the residue of his estate & effects, 
‘“‘including therein the money in my banking 
account in the Bank of England, & money in the 
public funds, & whether standing in my name 
alone, or jointly with my said wife,’’ & all his 
shares & interest in any public co., & other effects, 
to his wife for her life, & after her decease to other 
persons. At the date of the will, & at the time of 
testator’s death, there was only one sum, viz., 
£7,110 Consols, standing in the joint names of 
himself & his wife. This stock had by a previous 
will been bequeathed to the wife, subject to two 
executory gifts over, which did not take effect, 
one in favour of her children, if any, & the other of 
her husband, if he survived. The stock had been 





received by testator, & by him transferred into | 


their joint names. After testator’s death his wife 
received the income of all the residuary estate, 
including the £7,110 Consols, but made no attempt 
to deal with the stock as her own property. There 
was, however, no evidence to show that she knew 
what her rights were. She subsequently died, & 
her representatives claimed the stock. e ques- 
tion was, whether they were bound under the 
doctrine of election, to compensate the residuary 
legatees, who would be disappointed by their 
taking the stock, to any & what extent :—Held: 


Une tende uf Ht. to A & appointed B. abe ‘atte 
uary legatec. © had no power in fee :— 
to dispose of the lands of H., Which intended to 


were settled by her husband's will on 


herself for life, with remainder to B. 


: th 
dispose of her 
intorest, if any, & not to dispose of 
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(1) testator intended the stock to pass, & was not 
dealing only with his right of survivorship ;. 
(2) he affected to give property belonging to his 
wife, &, consequently, the doctrine of election 
applied both to the wife & her representatives 
c ing under her; (3) her representatives could 
only take the stock upon the terms of compensating 
the disappointed residuary legatees to the extent 
of the legacy of £3,000, & of the amount actually 
received by the wife in respect of her life interest 
in testator’s own property.—Re CARPENTER, 
CARPENTER v. DISNEY (1884), 51 L. T. 773. 

1487. Testator tenant in tail—Devise of manors 
—No manors except those settled in tail—Intention 
presumed.]—By an indenture dated 1710, which 
was recited to be in pursuance of marriage articles, 
certain estates were settled upon R. & H., his wife, 
& the heirs of their bodies. R. died in the same 
year, leaving issue by H.,ason G., & two daughters, 

; In 1735, H., by a deed poll, reciting in 
mistake that she was tenant for life only of the 
premises, with remainder to her son G., in tail, 
granted & surrendered the premises to G., to hold 
to G., his heirs & assigns. G. in the same year 
& in the lifetime of H., suffered a recovery of those 
& other lands of which he was tenant in tail, to 
the use of himself in fee. In 1767, H. died, leaving 
G. her only son, A. her only surviving daughter, 
& B. the only son of her other daughter. In 
1778, G. who was the owner of other estates in 
fee, but had no manors except those included in 
the decd of 1710, made his will & devised all his 
manors & estates to his grand-nephew W., the 
younger, for life ; remainder to his first & other 
sons in tail; remainder to his other grand- 
nephew X. pltf. in equity, for life ; remainder to 
his first & other sons in tail; remainder over. 
G. died in 1779, at which time B. & A. were co- 
heirs in tail of H.; neither of them made any 
mtry upon the premises, but each received a small 
annuity under the will of B. died in Jan. 
1790; & in Oct. of the same year W., his son, 
came of age & entered upon all the premises, & 
remained in undisputed possession of them as 
tenant for life under the will of G., & treated him- 
self as such tenant for life down to the year 1814, 
in which year, upon discovering his title as tenant 
in tail under the deed of 1710, he suffered a 
recovery of one moiety of the estates. N. died in 
1784, leaving A., her only child, a feme covert, 
who died in 1797, leaving J., her only child, a , 
feme covert, who afterwards became discovert, 
& married again in 1803. In 1818, J. & her 
husband joined W. in a recovery of her moiety, 
& the entire estate was mortgaged by W. to pltis. 
at law. W. died in 1824, & pltf. in equity, H., 
entered into possession of all the estates, as next 
tenant for life, under the will of 1778. Pits. 
brought ejectments, & recovered a verdict, subject 
to a special case. X. filed his bill, insisting that 
the ct., according to its usual course, must consider 
the indenture of 1710 as reformed according to 
the presumed intent of the marriage articles, by 
considering H. to have been tenant for life only, 
in which event the recovery by G. would have been 
good in equity; but this the ct. refused to do at 
the outset, saying, that the ct. would never inter- 
fere to correct a settlement, where the party 
entitled under the articles had, at law, & wae in 
the enjoyment of, the very same estate which he 
asked the ct. to give him. The bill then insisted 
that W., who had possession of the deed of 1710 


property which was not her own, 
therefore no case of election arose. 


e testatrix ony 
estate 
185.— IR, 


Part X.—ELECTION. 


from the time of his entry, was bound to have 
elected whether he would take under or against the 
will of G.; that he had by his acts rendered it 
impossible to compensate the disappointed de- 
visees, & must, therefore, be deemed to have elected 
to take under the will ot G.; that he must, there- 
fore, be considered to have hecome, by the 
recoveries in 1814, & 1818, a trustee of the entire 
legal estate for the parties claiming under the 
will of G.; & that pltf. was entitled to the same 
pe ea against the mtgees., they having notice 
of the facts which made it obligatory apes W. to 
elect, & his inability to compensate :—Held: the 
will of G. did raise a case of election, as it showed 
an intent to devise certain ‘“‘manors’’ but of 
which manors he was only tenant in tail, but being 
of opinion that there was no evidence to show that 
the mtgees. or their agents had a knowledge 
of the various circumstances which, it was insisted, 
had bound W. to take under the will, the ct. would 
consider them as purchasers for valuable con- 
sideration, without notice, & would dismiss the 
bill as against them, with costs.—WoOODRUFFE 
v. DANIEL (1848), 1 L. T. O. S. 335; 7 Jur. 959. 

Annotations :—Mentd. Tarte v. Darby (1946), 15 L. J. Ex. 

326 ; Spotswood v. Barrow (1850), 5 Exch. 110; Cowan 

v. Milbourn (1867), L. R. 2 Exch. 230. : 

1488. Devise of all his real estates—Inten- 
tion presumed.|—A testator had freeholds in fee & 
was tenant in tail of copyholds. They were inter- 
mixed, part of the copyholds were in his own occu- 
pation & part, with parts of the freeholds, in the 
occupation of tenants upon leases at one rent. 
By his will, he devised “ all his real estates ’’ to 
defts., & gave all the lands occupied by him to 
his wife for life, & confirmed the tenants in their 
occupations for 21 years. He likewise gave 
benefits to the heir in tail of the copyholds :— 
Held: such heir must be put to his election 
between the copyholds & the benefits provided 
for him by the will—HoNywoop v. FORSTER 
(No. 2) (1861), 30 Beav. 14; 30 L. J. Ch. 930; 
4L. T. 785; 7 Jur. N. S. 1264; 9 W. R. 855; 
64 E. R. 798. 

Annotation :-—Refd. Miller v. Thurgood (1864), 33 Beav. 496, 

1489. Testator owner of reversion—Inaptitude 
of limitation to reversionary interest—Intention 
presumed.|—-WINTOUR v. CLIFTON, No. 1455, ante. 

1490. Testator’s charge on wife’s land in respect 
of purchase-money—Specific devise of property— 
No real property except charge—No intention 
presumed.|—(1) Where an estate, L., had been 
contracted to be purchased by a woman, who 
married, leavi part of the purchase-money 
unsatisfied, which was paid by her husband, who 
took the conveyance to himself & devised the 
estate :—Held: the estate was the property of 
the wife, subject to a charge in favour of her 
husband for the amount of purchase-money 
contributed by him. 

(2) The husband having devised all his lands, 
houses, tenements, seal & personal property at 
L. & elsewhere, died, leaving no real property at 
J. other than the charge aforesaid, & having given 
benefits by his will to widow :—Held: he had 
a sufficient interest to satisfy the words of the 
will without attributing an intention to devise his 
wife’s property, & the widow was not put to her 
election. 

(83) A testator gave his residuary estate, upon 
trust that the whole should, on his youngest child 
attaining 21, be valued & specifically divided into 
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to incumbrances.}—Where shares in a 
joint stock company are bequeathed, 

without reference & after the testator’s death 
to incumbrances—Presumed to be subject made on the shares, the legatee is put 
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three equal parts for his widow & two daughters 
respectively, & at the death of the widow her 

was to be equally divided between the 
daughters; with a proviso that, if either of the 
daughters should die before such division of the 
property should have been made, leaving no 
surviving issue, then the part of the deceased 
should be given to her surviving sister; but if 
either should die & leave surviving issue, the part 
of her so dying should be equally divided amongst 
her surviving children. The income ‘was to go 
to the support of the widow & children. Both 
daughters having died before the widow :—Held : 
the real & personal residuary estate of testator 
had devolved on the two daughters in equal 
moieties, subject to the widow’s life interest in 
one-third thereof. 

(4) Where the heiress of a person interested 
under a will brought a suit, in which it was prayed 
that, if necessary, the personal estate might be 
administered & the debts paid, the sole contest 
being as to the construction & effect of a devise :— 
Held: it was within the general rule throwing the 
costs on the personal residue.—MADDISON v. 
CHAPMAN (1861), 1 John. & H. 470; 70 E. R. 831. 
Annotation :—As to (2) Refd. Re Thursby’s Settlmt., Grant 

v. Littledalo, (1910) 2 Ch. 181. 

1491. Testator entitled to estate for life & 
contingent reversion—Devise to donee for life with 
remainders over—No intention presumed.|—E., 
having a life estate & a contingent reversionary 
interest in a farm C., by his will charged his farms 
R. & O. with the payment of debts & legacies, & 
devised all his real estates, subject as to R. & O. 
to the charge, to H. for life, with remainders over, 
& with a contingent executory devise to M. for 
life. Under a settlement made in E.’s lifetime, 
the farm C. was settled, subject to E.’s life estate, 
upon M. for life with remainder to her children, 
of whom H. was one, in fee, subject to be divested 
in the event of their dying without leaving issue :— 
Held: testator did not intend to devise more 
than his own interest in the C. farm, & M. & H. 
were not put to their election.— EVANS v. EVANS 
(1863), 2 New Rep. 408. 


(d) Disposition of Encumbered Property. 

1492. Disposition free from incumbrances—— 
Intention presumed.|—BLAKE v. BUNBURY, No. 
1413, ante. 

1493. Disposition without reference to incum- 
brances——Presumed to be subject to incumbrances.]} 
—An estate called H. stood limited, along with 
some other property of small amount, to W. for 
life, with remainder to his children in tail, 
remainder to J. for life, remainder to trustees 
for a term, in trust to raise £10,000 for the younger 
children of J. & the younger children of C. &, 
subject thereto, to the first & other sons of J. 
successively in tail, with divers remainders over. 
J. died in the lifetime of W. leaving a will, by which, 
though not in possession of the H. estate, & having 
no devisable interest in it, he purported to devise 
it to pltf., who was his eldest son, in fee, & gave 
various benefits to his own younger children. W. 
afterwards died without issue, upon which pltf. 
became entitled to the H. estate as tenant in tail, 
subject to the £10,000 charge :—-Held : the younger 
children of J. were not put to their election between 
their shares of the £10,000 & the benefits given 
them by their father’s will, for a devise of an 
estate did not per se import an intention to devise 


to his election either to pay the amount 
of the calls or to take nothing under 
the will.—MaNnson v. Ross (1884), 
1 B. Cc. R., pt. 2, 49.—CAN. 


are 
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Sect. 2.—Requisites of doctrine: Sub-sect. 1, B. (d), as their property, but as to such as formed para- 
phe 


it free from incumbrances, so as to put incum- 
brancers to their election, &, moreover, an absence 
of intention to devise the estate free from incum- 
brances was to be inferred from the fact that 
nothing had been given by the will to the children 
of O. so that they were clearly not put to their 
election as to their shares of the £10,000.— 
STEPHENS v. STEPHENS (1857), 1 De G. & J. 62; 
3 Drew. 697; 29 L. T. O. 8S. 271; 3 Jur. N.S. 
525; 5 W.R. 540; 44 BR. 645.0 &L. JI.; 
affg. S. C. sub nom. STEPHENS v. STONE, 5 W. R 


Annotations Suni. Sadleir v. Butler (1867), 15 W. R. 1219; 
Grissell v. S 0e ae 17 W. R. 438. Refd. Hodgson 
v. Bective (1863), 9 L. T. 18. 


(e) Disposition of Wife’s Property. 

1494. Wife’s paraphernalia—Devise of house- 
hold goods—No intention presumed.}—(1) The 
wife is not barred of her paraphernalia by a devise 
of the use of all household goods, furniture, plate, 
jewels, linen, etc., for life. 

(2) Such a devise entitles her to use the goods 
anywhere, or even let them out to hire.—MARSHALL 
v. BLEW (1741), 2 Atk. 217; 26 E. R. 534, L. C. 
Annotation :—As to (2) Consd. Re Williamson, Murray v. 

Williamson (1906), 94 L. T. 813. 

1495. Bequest by husband of ‘‘ his jewels ”’ 
~-Husband entitled to family jewels—No intention 
presumed.|—(1) Old family jewels do not consti- 
tute paraphernalia. 

(2) Pearl ornaments presented to a married 
woman by a third party, are part of her para- 
 eeantapar es So, likewise, brilliant bracelets bought 

y the husband & given to the wife, though worn 
with the family jewels, constitute part of her 
paraphernalia. 

A husband, who was entitled to family jewels 
& diamonds, bequeathed to his wife all ‘‘ his ”’ 
jewels for life, &, afterwards, as heirlooms :— 
Held: this bequest did not include pearl ornaments 
presented to her, or brilliant bracelets bought by 
the husband & given to the wife, & worn with the 
family jewels, so as to put the wife to her election. 
—-JERVOISE v. JERVOISE (1853), 17 Beav. 566; 
23 L. J. Ch. 703; 2 W. R. 91; 51 E. R. 1154. 
Annotations oar to. (1) Tasker v. Tasker, [1895] 


Refd. 
P..1. As to Consd. Tasker v. Tasker, [1895] P. 1. 
Refd. Williams v. Mercier (1882), 51 L. J. Q. B. 594. 


1496. ——— Bequest of property ‘‘ assumed by 
marital right ’’°—‘‘ Which belonged to her before 
marriage ’’—-Intention presumed.|—Where a lady 
was possessed of jewels & ornaments of the person 
before her marriage, & after her marriage they 
were in all writings spoken of by her husband as 
hers, & were deposited with bankers, with whom 
she, with his consent, kept a separate account, 
& after her lunacy the husband made his will, 
giving her the use of his plate, furniture, linen, 
jewels, & household effects, including the jewels 
& effects ‘‘ which belonged to her before her 
marnmiage,’’ & which he “‘ had assumed by morital 
right’? during her life; upon the death of the 
lunatic, who survived her husband :—Held: the 
next of kin of the husband were entitled to such 
of the articles as did not consist of paraphernalia 





rnalia, the next of kin of the wife were entitled 
to elect whether they would take them or the 
benefits given by the will—Re Hewson, D’AL- 

MAINE v. MOSELEY (1854), 23 L. J. Ch. 256, L. JJ. 
1497. Devise of freehold & leasehold property at 

specified places—Described as surrendered to use 

of will—No property in places specified except 
wife’s property not surrendered—No intention 
presumed.|—Testator devised all his estates in 
different places, which he had surrendered, to his 
wife for life, with remainders over. In some of 
the places he had no estates but in right of his 
wife :—Held: these did not pass by the will, 

& did not put the wife to an election.—READ v. 

Orop (1785), 1 Bro. C. C. 492; 28 EK. R. 1258, 

L. C. 

Annotations :—Consd. Cumming v. Forrester (1820), 2 Jac. 
& W. 334; Fitzsimons v. Fitzsimons (1860), 28 Beav. 417. 
1498. Leasehold part of wife’s settled estate— 

Renewal in name of husband—Disposition of ‘‘ my 

freehold & leasehold estates ’’—No intention 

presumed.|—Previous to marriage, the intended 
wife settled frecholds & leaseholds in such a manner 
that the husband took nothing beyond an equit- 
able life estate in them, except in the event of her 
dying in his lifetime without making any appoint- 
ment. He, by another deed of the same date, 
gave her a life interest in his estates ; afterwards, 
by his will, having devised to her his estates for 
her life, & bequeathed to her other benefits, he 
directed that what he had thus devised & be- 
queathed to her should be in satisfaction of all 
claims upon his estates & property that she might 
have under the settlement made by him previous 
to marriage or in any other manner :—Held: this 
proviso did not raise a case of election against the 
wife with respect to what was originally her own 
property, & she could take all the benefits given 
her by the will, & retain a leasehold, part of her 
own estate which her husband was bound to 
renew, but had renewed in his own name.—CoLk- 

MAN v. JONES (1827), 3 Russ. 312; 6 L. J. O. S. Ch. 

16; 38 KE. R. 593, L. C. 

1499. Wife’s furniture—Bequest of ‘‘ furniture 
of every description in his home ’’ at time of death 
—Intention presumed.]—(1) Testator gave to his 
wife for her life, the use of the furniture, ctc., of 
every description in his house at the time of his 
déath. There was both furniture, etc., belonging 
to testator, &, also, furniture settled to the 
separate use of the wife, in his house :—Held: 
the widow was bound to elect between the benefits 
given by the will, & her own property in the house. 

(2) Testator directed his exor. to permit his 
wife to enjoy a copyhold estate for life, &, after- 
wards, to dispose of it & invest the produce for 
the purpose of educating the children of H.; he 
then gave another copyhold for the benefit of the 
same children, &, subsequently, gave to his exors. 
all the residue ‘‘ for the purposes thereinbefore 
mentioned ’’ :—Held: the children were abso- 
lutely entitled to the residue, & the widow was 
not entitled to a life interest therein. —PARROTT 
v. WALLACE (1834), 4 L. J. Ch. 36. 

1500. Wife’s share of produce of land—Devise 
of all ‘‘his share, estate & interest in the R. 


¥ _. Gated Nov. 1, 1845, upon trust, to under the See of A., the last renewal 
PART X. weal 7 as SECT. 1. ermit W. to receive the rents & profita of the lease of which lands was made 
. or his own use d the joint lives to my wife in her en name Deo. 


m. Property subject 
setilement—No intention 
By settlement made on mete 
of W. & the vendor, & dated Jan. 13, 
1846, the vendor trustees 
certain lands in T., which were then in 


ker poseession under a church lease, 


yl med, }-— 


of W. & the vendor, & after the death 
of cither to convey the said lands to 
& for the sole use & benefit 
By his will dated Jan. 23 


estate & my interest in the several 
premises situate in T., held share alike 


maid 

1845, & to the entire of which lands I 
am now beneficially entitled,” & “ all 
my interest in the lands of R., in 
T.” <A codicil to ted. 
May 11, 1858, ad raat that “ me 
property in T.”’ divided share 

between testator’s children, 


of the 
his wife “ all 


Part X.—HLECTION. 


property ’’—Testator entitled to no interest in R. 


property — Intention presumed.]—The wife of | 


testator was entitled to a share of the produce 
of the R. estate, which had been directed to be 
sold. By his will, testator gave all ‘‘ his share, 
estate & interest’’ in the R. property to his 
daughter, & benefits out of his own estate to his 
widow :—Held: the will raised a case for election 
as against the widow. 

I am of opinion that this will raises a question 
of election. Testator intended to dispose of this 
property by will. It was not his, but belonged to 
his wife ; & she having taken & enjoyed the bene- 
fits provided for her under his will & acted under 
it, must be considered as having elected. This 
property must go, therefore, as if it had been 
testator’s property (RoMILLY, M.R.).—WHITLEY 
v. WHITLEY (1862), 31 Beav. 173; 54 HK. R. 1104. 

Property in joint names of husband & wife.|— 
See Nos. 1481-1486, ante. 

See, further, HUSBAND & WIFE. 


(f) Effect of Recital in TWiil. 

1501. No intention presumed.|—DAsHWOOD v. 
PEYTON, No. 1445, ante. 

1502. Erroneous statement of effect of hotchpot 
clause.|——-LANGSLOW v. LANGSLOW, No. 1461, ante. 

1503. Wrong statement of effect of settlement— 
No intention presumed.|—Under a settlement, the 
four daughters of a testator took equal shares, 
subject to his life interest. Testator, by his will, 
recited that under the settlement his two 
daughters, A. & B., would become entitled, & 
that in making his will he had taken the same into 
consideration, & had not devised to them so large 
a@ share under his will as he otherwise should have 
done. He then devised to A. & B. certain estates, 
& to his other two daughters, C. & D., other 
estates, of much greater value. The will did not 
purport to affect the settled property :—Held: as 
the will did not purport to 5 any disposition 
of the settled property, & was only made under a 
mistaken impression, C. & D. were not put to 
their election.— Box v BARRETT (1866), L. R. 3 
Eq. 244; 15 W. R. 217. 

Effect of recital in will.|—See WILLS. 


(9g) Gift subject to Restraint on Anticipation. 
See Sub-sect. 2, F. 


(h) Admissibility of Evidence. 

1504. Whether extrinsic evidence admissible.]|— 
Election to take under or in opposition to a will 
can only be compelled upon something in the 
will, not dehors. 

You have proved that in 1764, when the 
recovery was suffered, he [testator] took himself 
to be master of the whole. I have no doubt, but 
that if he had been asked, when he made his will, 
whether he did not mean the whole, he would 
have said, yes; &, if desired to put in a descrip- 
tion of it, he would have done so; that I believe 
upon the evidence you have brought. But to do 
this I must say, that evidence dehors the will of 
testator’s opinion at any time may be produced ; 
& I do not think that is the law of the ct. (LORD 
THURLOW, C.).—STRATTON v. Best (1791), 1 Ves. 
285 ; 30 BE. R. 846, L. C. 

Annotations :-—Consd. Re Carpenter, Carpenter v. Disney 
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(1884), 61 L. T. 773. Refd. Judd v. Pratt 2508), 13 Ves. 
oer ; Dummer v. Pitcher (1833), Coop. temp. Brough. 





1505. Matters after execution of will.]— 
(1) The heir was put to his election between estates 
devised to him & descended, the devisor having 
been tenant in tail of some, & tenant for life with 
the reversion in fee of others. 

(2) The ground of election against the heir is 
not only an implied condition that he shall con- 
firm the whole will, but also the intention, in case 
the condition shall not be complied with, to give 
the disappointed devisees, out of the estates, over 
which the devisor had power, a benefit corre- 
spondent with that of which they are deprived by 
such non-compliance. The construction is accord- 
ingly : to the heir absolutely, confirming the will ; 
if not, in trust for the disappointed devisees as to 
so much of the estate given to him as shall be 
equal in value to the estates intended for them. 

(3) A will, if oxtrinsic evidence cannot be 
admitted, is not to be construed by matters 
posterior to its execution. 


(4) It is said that, notwithstanding all the 
evidence furnished by the will of an intention to 
pass the whole estate, it is yet apparent that 
testator could not conceive himself to have had 
the whole interest in it, as about six months after 
the execution of the will he procured his son to 
join in a lease of it for sixty years, if either should 
so long live; whereas, if he thought himself 
tenant in fee, he could have granted a lease of 
any duration without his son’s concurrence ; but 
I do not see how, supposing extrinsic evidence to 
be at all admissible, the will can be construed by 
matters posterior to its execution. What he 
knew in 1790 cannot be determined by evidence 
of what he knew in 1791. Whatever may have 
been the motive for joining his son in the lease, 
I very much doubt whether it could be that he 
knew himself to be only tenant in tail with a 
reversion in fee; for with all the anxiety, which 
the will manifests, to keep the estate in the family 
as long as possible by making his son & grandson 
tenants for life, it is inconceivable that he should 
not have acquired to himself the power of making 
those limitations effectual, if he knew that, as 
things stood, they would be wholly inoperative. 
However, with this supposed knowledge of his 
real situation, he confirms his will just as it stood. 
If, as it stood, it did comprehend the whole of this 
estate, the consequence would only be that he 
chose purposely to confirm a disposition, which 
he might at first have made through mistake. 
An assumption of power to give what a testator 
knows not to belong to him is at least as much a 
ground of election as a disposition of what he has 
mistakenly conceived to be his own. Indeed, 
some judges have thought, though, as I apprehend, 
erroneously, that it is only when a person knows 
the estate he devises not to be his own, that the 
doctrine of election takes place (GRANT, M.R.).— 
nae v. WELBY (1813), 2 Ves. & B. 187; 35 
E. R. 290. 


Annotations :— As to (1) Consd. Wintour v. Clifton (1856), 
21 Beav. 447. Refd. Wintour v. Clifton (1856), 28 L. a 0.8. 
194. As to (2) Consd. Wintour v. Clifton (1858), 21 Beav. 
447. Generally, Mentd. Loake v. Robinson (1817), 2 Mor. 
363; Rancliffe v. Parkyns (1818), 6 Dow, 149; Ford v. 
Ford (1848), 6 Hare, 486. 





subject to a life estate therein for his 
wife, provided she should remain 
unmarried : : 


-—Held : e wife’s lands 
were not dealt with by the codicil; n. 
consequently, no 


PART X. SECT. 2, SUB-SECT. 1.— 
B. (h). 


Parol evidence not admissible.) 
—Testatrix devised all her estate & 


which were settled by her 
husband's will on herself for life, 
th remainder to B. in fee :—Held : 
arol evidence of the intention of 
atatrix was not admissible.—GaLvVIN 


arose, & abe was absolutely entitled. | interest in the lands of H. to A., & | v. DEVEREUX, [1903] 1 I. R. 185.— 
Re Inwin’s ESTate (1910), 44 1. L. T. | appointed B. reaiduary legatee. She | IR. 
50.—IR. had no power to dispose of the lands 


E E 2 
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ere 2.—Requisites y doctrine: Sub-sect. 1, B. (h) 


& (i); sub-sect. 2, A.] 


1506. ——— Evidence of mistake by testator.]— 
Where the intention to dispose was clearly ex- 
pressed on the face of the will, & parol evidence 
was tendered for the purpose of showing that 
testatrix had mistaken the amount of the property 
which she was capable of bequeathing, supposing 
certain property, in which she had only a life 
interest, to be er own, & that a jlepates under 
the will, who also took an interest in such supposed 
absolute property under a settlement e by 
testatrix, ought, in order to enlarge the residuary 
bequest, to be put to his election, such evidence 
was held to be inadmissible.—CLEMENTSON v. 
GANDY (1886), 1 Keen, 309; Donnelly, 85; 5& 
L. J. Ch. 260; 47 E. R. 248. 

1507. Parol’ evidence—Declaration of testator 
to solicitor.|—A testatrix having £30,000 of 3 per 
cent. stock, transferred £25,000 of it to trustees, 
upon trust. for herself for her life, &, r her 
death, ate vie rsons as she should by deed or 
will ap She appointed £25,000 of the stock 
among her ck Udren ; shortly afterwards, she made 
a will, by which she gave legacies of stock to the 
amount of £30,000 to persons, who also took under 
the ap ointment, though, in fact, exclusive of the 
£25,000, she had only £5,000 stock & the rest of 
the roperty was of inconsiderable value :—Held : 
(1) her declarations to her solr., at the time of 
giving instructions to him for her will, that she 
then had £30,000 stock, were ible in 
evidence; (2) those declarations being received, 
a pa arties were bound to elect between the wil 

the deed of appointment.—GUILLEBAUD 
Macees (1829), 7L. J. O. 8S. Ch. 136. 

1508. ——- .]-—Testatrix bequeathed a legacy to 
A., which she declared should be taken in satis- 
faction of all claims which A. then had or might 
have upon the estate after her decease. At the 
time of making the will, A. had a claim upon 
testatrix for a IE EAEY under the will of I. :—Held : 
parol evidence was not admissible to show that 
this was the only claim which A. ever had upon 
testatrix, &, consequently, A. was not compcllable 
to elect between the benefit of the will of testatrix 
& that of I—D1xon v. SaMson (1837), 2 Y. & C. 
Ex. 566; 1 Jur. 495; 160 E. R. 521. 

a -]—PICKERSGILL v. RODGER, No. 1457, 
ante. 


1510. Accounts of dealings with property— 
Steward’s account.|—PULTENEY v. DARLINGTON 
(LorpD), No. 1411, ante. 

1511. er statement of ES perty written 
by testator, & his books of accounts, were admitted 
as pare that he considered as his property, & 
meant to dispose of, property not strictly, though 
in some sense, his: viz. mtges. & leases, the pro- 
perty of his wife under a will, » by which he was 
exor. with her before marriage RUCE v. DENI- 
SON (1801), 6 Ves. 385; 31 E. 1 ER. 1106, L. C. 

i —Qonsd. De 








An oo d. Oxenden v. Chichester  eL 
4 Dow, 65. Refd. Co. lp v pian, B 1822) Jee, & 
Damme 0, oo cag Brough, 26 5 
G 19001 4 a 6. 


Gurley e Gunes wet; 342), : Phompesn 6 v. 
Watta ( 8 (1662), 2 Sohn, & H. 1: Sypris v. Hearn (187 


1513. Schedule subsequent to will.j—(1) In a 
case both of election & satisfaction by the will of 
a parent as to two subjects of claim ay his younger 
children under a settlement a case of election was 
raised as to a third subject, stock vested in trustees, 
upon the construction of the will. 

(2) Qu. : whether a schedule written by testator 
subsequent to the will could be admitted as evi- 

ence. 


EQUuITY. 


(3) Upon a presumption of satisfaction by will 
evidence is admissible to constitute the tact, that 
testator was a debtor & to meet or fo 

presumption.—PoLE v. Sommers (LORD) ( 


the 
801), 
6 Ves. 308 ; 31 EB. R. 1066, L. C. 
: (2 Consd.. Druce v. Denison (1801), 6 
5. The question whether such a pa can be 
ie in vigeennis which I ecetiouny atol od in in Pola 
. Lord Somers, must yaa be decided do not 
myself at Uborty to page r as evunence art 
Rion 1931), 2 R & M 


ON 
ummer v. Pitcher (1 3), Coon rp Bro aon 
Generally, Mentd. Allen v. Anderson (1848), 5 Here, 


(1) Other Cases. 

1518. Intention expressed to raise election 
regarding particular property—-No intention pre- 
sumed in respect of other benefits.|—(1) A. be- 
qu ueathed £1,000 to such children as his daughter 

ould leave at her death. B., her husband, 
received it; & by his will, reciting that A. had 
Aa gaan to give it, rather differently, but that he, 

was nevertheless desirous to make good A.’s 
intent & will, bequeathed it equally between his 
sons C. & alone survived his mother :— 
Held: C.’s representatives were not entitled, & 
A.’s will would have prevailed, even if B. had 
intended to make a variation. 

(2) A legacy in lieu of things expressed, shall 
not put the party to his election as to another 
benefit, though it may be contrary to an intent 
that he should take both.—East v. Coox (1750), 
2 Ves. Sen. 80; 28 E.R. 21, L. C. 


Annotations pire ‘to (1) Refd. anew: Pugh (1842), 1 Le &C. 
Ch. Cas. 71 Ker ». Key (1853), 4 De G & G. 73. 
As to (2) Consd. ilkinson v. Dent (1871), 6 Ch. ‘App. 339. 


1514. Previous settlement confirmed by will— 
Expressions of intention to dispose of settled 
property—No intention presumed.]—RANCLIFTE 
(LORD) v. PARKYNS (LADY), No. 1430, ante. 

1515. Revocation by settlor in excess of powers 
—Disposition of interests not revocable—Gift to 


267. 
163, 


| beneficiary entitled under settlement.|—A lady on 


her marriage appointed by deed poll £3,000 to 
trustees, the interest to be paid to her husband for 
life. & after his decease, the capital to be divided 
between her nephews & nieces; & the deed con- 
tained a power to revoke the trusts subsequent to 
the life estate. By her will, after marriage, she 
revoked all the trusts of the ‘deed, & gave £1,000 
to her husband & £2,000 to pltt. :—Held: (1) 
testatrix, having revoked all the trusts of the 
deed while the power only extended to the re- 
mainder, the husband was put to his election ; ;: 
(2) the will was made under an erroneous impres- 
sion, & was intended to revoke all the t of 
the deed. 

I think it is impossible to read this lady’s will 
without seeing that she thought she had complete 
dominion over the £3,000. By her marriage 
settlement she had secured the interest of it to 
her husband for his life, & after his decease she 
had given the capital to certain volunteers, rela- 
tives. By the marriage settlement she retained 
to herself a power of revocation, so far as the 
interest of these volunteers was concerned, but 
no power of revoking the life interest of her 
husband. In this state of things she makes her 
will, & in the clause of revocation it is evident 
that she meant < oe all the trusts, & not 
only the trust fi toegs volunteers. Then in 
giving the Bit 21,000 to her husband, she does not 

ees say ‘‘immediately after my decease,’’ 

it is as Cleadly implied as if the word “ im- 
Dediatats ’ had been used, because it is obvious 
ehatithis waa a teast:te take piace am acon an oka 
herself tar dead. I think it perfectly clear that 
that will is made upon the assumption—the 
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erroneous assumption—that she had the power of 
revoking the whole trusts, & I cannot assume that 
if she had been duly informed that her husband 
had already irrevocably secured to him a life 
ray eri in the whole fund, she would have thought 
of giving him £1,000 in addition to that life in- 
terest ; she gives it to him because she wished him 
to have £1,000 in satisfaction of all claims upon 
this fund ; "& having given £1,000 to him she gives 
the residue of £2,000 to pitf. It is as plain a case 
of election as was ever brought before the ct. 
(Marine, V.-C. ae a ACWORTH (1870), L. R. 
9 Eq. 519; 39 L. Prt au 18 W. R. 482; 
previous proceedings (ig08}, 1, RB. 8 Kq. 558. 
Annotation :— PAY Fs arris, Leacroft v. Harris 
Anion) 18 Lid, Gh 


1516. ——— Will revoking all previous wills & 
settlements—Irrevocable settlement—No intention 
presumed.|/—S., a solr., made three settlements. 
‘Two of them contained a power of revocation, & 
the third was a declaration of trust by S. of certain 
leaseholds belonging to him in right of his wife, 
& of which he had renewed the lease in his own 
name. S. destroyed each of the settlements 
containing a power of revocation, &, although 
there was no evidence to show that the declaration 
of trust had been destroyed, it could not be found 
at the death of S. It was kept in a box with other 
papers at S.’s bankers; but search for it was 
made by the exors. of S. & others without finding 
it. Among the papers belonging to S. was found 
his private ledger, which contained entries reterring 
to the declaration of trust. The entries stated in 
effect that 8. had settled the Icaseholds in question 
on his wife & himself during their joint lives, with 
remainder to the survivor for life, & after the 
death of the survivor, as the wife should appoint, 
among the children, &, in default of appointment, 
among the children, & also that the wife had died 
without appointing, &, consequently, all the 
children would take the property in equal shares. 
There were five children, two sons & three 
daughters. By his will S. gave legacies of £8,000 
to each of his daughters, payable five years after 
his death, & interest in the meantime to be paid 
on each legacy at the rate of 3 per cent. half- 
pony ; &, after giving & devising all his real & 
easehold estates to his elder son, & bequeathing 
the residue of his personal estate between his two 
sons as therein mentioned, testator revoked, set 
aside, & avoided all other wills, settlements, & 
agreements for settlements which he had at any 
time theretofore made & executed. The questions 
were, whether the declaration of trust contained 
a& power of revocation, &, if so, whether testator 
had by his will exercised that power so as to revoke 
the declaration of trust; & if the ct. should be of 
opinion that the declaration of trust did not con- 
tain a power of revocation, then whether the will 


PART X. SECT. 2, SUB-SECT. 2.—A. 


1518 i. CORP RN to disappointed 
ficiarica—. benefit given by 
instrument.}—The remedy in cases of 
election is compensation & 
feiture. A beneficiary is therefore 
entitled to claim both nde & against 
a will, except so far as may be necessary 
to compensate other 7 isa Jaeger of testator, 
beneficiaries. The presump in 
igetedgerys sae cama eat 
oO C) e 
of making compensation was def Sierra 


foath upon co 


ohare of this 


This 


quectaents to his trustees ey Pies trust 
r his widow for life, & after her 


child passed as on intestacy 
to testator’s next dt kin. 

e enti 
of testator’s artial intestacy "to a 
one-eightecnth  ahare of the estate in 
Mea enh ppon ner mother’s 


42) 


did not show an intention on testator’s part to 
revoke the declaration of trust, & thereby cause a 
case of election to be raised against the younger 
children; & also, what rate of interest was 
payable on the daughters’ legacies :—Held: (1) 
the declaration of trust as to the Jeaseholds was 
not destroyed by testator, but it had been lost & 
did not contain a power of revocation; (2) the 
will showed no intention to revoke the declaration 
of trust, & raised no case of election ; (3) the rate 
of interest to be paid on the daughters’ legacies 
was 6 per cent. per annum.—Fe oe BOOKER 
v. BOOKER (1886), 54 L. T. 289; 34 W. R. 346. 


SUB-SECT. 2.—PAYMENT OF COMPENSATION. 


A. Election against Instrument. 


1517. General rule—No election unless fund for 
compensation.]—(1) Personal estate under marriage 
articles to be invested in land, or government, or 
other securities; the ct. finding in its original 
state, considers it as personal; but part having 
been laid out in land, which was settled, & after- 
sped sold, & the produce invested in stock, till 

ied purchase of land could be found to be 
settle to the same uses; that was considered as 


an) Parties taking under a will, executing a 
power of appointment, dispute part of it; there 
being no fund but that to be appointed, it is not 
a case of election. 

The doctrine of election cannot apply, where 
there is no other subject but that to be appointed. 
It never can be applied, but where, if an election 
is made contrary to the will, the interest that 
would pass by the will can be laid hold of to com- 
pensate for what is taken away; therefore, in all 
cases there must be some free dis osable property 
given to the person, which can be made a com- 
pensation for what the testator takes away (LORD 
LOUGHBOROUGH, O.).—BRISTOW v. WARDE (1794), 
2 Ves. 336; 30 E. R. 660, L. C. 


Ae ide to (2) — Re Fowler’s Trusts (1859): 
362. d. Ashton, I m v. Papillon, 
erie 2 “Ch, 574. Generally, ilson v. : Sh 
(1794) 2 Ves. 351; Smith 0. Cameitord (1795), 2 
698; Vanderzee v. ‘Aclom 36a. ee 4 Ves. 771; Spencer 2, 
s penioer (1800), 5 Ves. Kemp v. Kemp 1801), 5 
. 849; Butcher v. Buteher, Gooday v. A ar ag 7 Nate 
. - 79; Mackinley arts (183 7), 8 Sim. 
. Dacre BSE 2 Kean 


Hewitt eover v. iocsel 
(881), f John. . 341; Minton v. 'Kirwood 1868), 3 
- 614; Wood 2 Wood (1870), L. R. 10 Eq. 220; 

he Mes er, Gray v. Gray (1905), 74 L. "J. Ch, 745. 


1518. Compensation to disappointed beneficiaries 
—From benefit given by ee 
(1708), Gilb. Ch. 15; 25 E. R. 11, L. 

Annotations Sonal. Schroder sme Et, 187 

Re Harris, Loacrott v. Harris (1009), 78 L. J. Ch. 448 


LB. took under her father’s will, & all 
other property to which she was, or 
migh 7 become cntitled, upon trust 
for B. for lifo, & after her Pacath to 
pay Fhe income to 8. until his death 
or bkpoy:. with remainder to 
ed, & the deusht 


having claim succeed to 
Gan: thirds B.' *g rsonel eetete upon 
her intestacy eld: not 
set up tha at alaim, 

claim that S.’s one-third inte 3 
B.'s eee Redon settled by 8B.’s 





hter 


B., ada 
titled by v rtuoe 


under 


—-PUBLIO TRUBTEE t. BECKMAN Geib, w South Wales, pensat rit pr "or hee i in any 
15 8. R. N. 8. W.6; 32 N. 5. W. W. eusien with m NOW | a eee ent of pro vty Dessing ee the settlement. 
6.—AUS, New South Wales, & there was e REGG v L TRUSTEE Oo. 

of ii, —— @ resident of one daughter, D. RaW. 18 8. R. N. W. 2523 $65 

wal ho gus Bi so “ated 7 Mé78. By his Prior to her marriage with S., R. had W. N. 82. Aus. 
C) cae Ss residuary estate, w entered into articles which ——,}—K. devised a 
estate in purported to settle interest which sortain lot ‘of land to pitt., wich lot 
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Sect. 2.—Requisites of doctrine: Sub-sect. 2, A., 
B. & C. (a).] 
1519. sr aaa Vv. 
FIELD, No. 1620, pos 


STREAT- 





meena Ne v. 


520. WAUCHOPE, No. 
1429, ante. 
1521 


widow took a life interest, & his six children the 

remainder in fee as tenants in common, in his real 

estates, of the annual value of £870. <A., under 
the erroneous expectation of acquiring an absolute 
ih of disposition, having levied a fine of her 

usband’s estates, devised a portion of them worth 
about £135 per annum to G., her grandson in fee ; 
another portion of like amount, together with an 
estate of her own at N. of the annual value of 

£115, for the benefit of the widow & children of W.., 

her eldest son; & the residue, worth about £600 

per annum, to her daughter E. in fee. W-., being 
entitled, under the will of S., as one of his children, 
to one-sixth, & as heir to three of his brothers 
who died without issue, to three-sixths, of his 
father’s estates, devised all his real estate for the 
benefit of his widow & children, & died shortly 
before his mother, A.:—Held: the widow & 
children of W. electing to take under the will of 

S. & in opposition to that of A , & by that election 

frustrating, to the extent of £455 per annum, the 

disposition of the latter in favour of E., E. was 
entitled to the estate at N. in partial compensation. 

(2) Infants being bound to elect to take under 
or against a will, reference was made to the master 
to inquire which was for their benefit. ; 

(3) When a party elects to abide by the will, 
the practical consequence is that he must relinquish 
his own estate, of which the will purports to dis- 
pes & the ct. has in some instances directed 

im to execute a conveyance, in conformity to 
the intention of testator, not leaving the estate 
to pass by the will, which would give to the devisee 
only an imperfect title. . .. The ct. imposes an 
implied condition that if the party accepts the 
estate which testator had power to give, he shall 
convey his own, over which testator had no power, 
to the individual to whom it is actually, but 
ineffectually, devised. If he refuses to abide by 
that condition &, preferring his own, rejects the 
estate offered to him on the terms under which, if 

at all he must take it, renouncing the will, it is a 

practical consequence that he is not permitted to 

retain, but must relinquish, the benefits which it 

arf ai to confer on him (PLUMER, M.R.). 

(4) The equity of this ct. is to sequester the 
devised estate quousque till satisfaction is made to 
the disappointed devisee. I conceive it to be the 
universal doctrine that the ct. possesses the power 
to sequester the estate till satisfaction has been 
made, not permitting it to devolve in the customary 
course ; out of that sequestered estate so much is 
taken as is requisite to indemnify the disappointed 
devisee ;_ if ufficient, it is left in his hands 
(PLUMER, M.R.).—GRETTON v. HAWARD (1819), 
1 Swan. 409; 86 E. R. 448. 

Annotations :—As to (1) Refd. Barrow v. Barrow (1858), ¢ 
K. & J. 409. 48 to (3) Refd. Re Vardon’s Trusts fi8 sf 
28 Ch. D. 124; Re Chesham, Cavendish v. Dacre (1886), 

Ch. D. 466; , Hancock v. Pawson tee 
Ch. 16, 4a to (4) Refd. Re Vardon’s Trusta (1884), 2 

- 124; Hamilton v. Hamilton, [1892] 1 Ch. 396. 

after her decease to his daughters, B., 8., & H., to 

be equally divided among them, or to the survivors 
of them; B. alone survived the tenant for life :— 








EQUITY. 


Held: B. was entitled by survivorship to the 
whole fund. 

(2) H. by her will, professed to dispose of part 
of these funds :—Held: B., who took benefits 
under the will of H., was bound to elect. 

(3) B. elected to take against the will, by which 
means some other legatees were defeated :—Held : 
they were entitled, in proportion to their defeated 
interests, to the benefits given to B., & which, by 
her electing to take against the will, were undis- 
posed of.—A.-G. v. FLETCHER (1835), 5 L. J. Oh. 76. 








Annotation :—Generally, Mentd. Crawford v. Forshaw, 

[1891] 2 Ch. 261. 

1523. ——.]—-SCHRODER v. SCHRODER, 
No. 1449, ante. 

1524. ——.|— HOWELLS v. JENKINS, No. 
1476, ante. 

1525 -]—CODRINGTON v. CODRING- 








Ton, No. 1433, ante. 
1526. 


-]—PICKERSGILL v. RODGER, 


eS 


No. 1457, ante. 
15 





eee 





pak -|—ROoGERS v. JONES, No. 1710, 
Os e 

1528. ———-,.|-Re CARPENTER, CARPENTER 
v. DIsNEY, No. 1486, ante. 

; .|—By a marriage settlement 
made in Oct. 1883, the father of the intended 
husband covenanted with the trustees to pay to 
them £1,500 a year during the life of the wife & 
such further period as there should be any issue 
of the marriage, & the trustees were to pay the 
£1,500 a year to the husband until he should assign 
or charge the same, or until somo other event 
should happen whereby the same, if belonging 
absolutely to him, would become vested in or 
payable to some other persons or person, & then 
there was a discretionary trust over. The settle- 
ment also contained an agreement by the husband 
to vest in the trustees upon certain trusts all 
property to which he then was or should become 
entitled under any settlement or appointment 
executed or to be executed by his father, or under 
the will of his father or mother, or by virtue of the 
intestacy of either of them. At the time of their 
marriage both the husband & wife were under 
age, & the settlement was confirmed by the ct. on 
behalf of the wife but not on behalf of the husband, 
who attained his majority in Nov. 1883. 

The father died in May, 1887, & by his will 
confirmed certain settlements made by him in his 
lifetime, under which the husband took an interest, 
& gave the residue of his real & personal estate to 
his two sons, one of whom was the husband, in 
equal shares. The husband received the £1,500 
a year from the trustees of his settlement during 
his father’s lifetime, &, after his death, until 
July, 1888, when he repudiated the settlement. 
On action by the trustees, claiming that the 
husband was bound by the settlement & could not 
repudiate it, & in the alternative, for compensation 
for the parties disappointed by such repudiation : 
—Held: (1) the husband must repay to the 
trustees the instalments of the £1,500 a year which 
he had received since his father’s death, & the 
trustees were entitled to be paid the same out of 
the property coming to the husband under his 
father’s will in priority to the husband’s mtgees. 
& to his trustee under a deed of arrangement; 
(2) the trustees were entitled to retain the moneys 
still payable to the husband under the settlement 
to make compensation to the persons disappointed 
by the repudiation, & such retainer operated as a 














belonged to deft. Deft., after the it to 
death of K., sold this lot to another 
person, & refused to convey or release 


Fonte net. will Digeld s dart to com 0 
er K.’s -~—Feld : . — : 
by this course elected to hold the lot | (1896), ri N.S. R. 147.—OAN. 


devised to pltf., & plif. was entitled 
tion. TRE vo. KIRK 


Part X.—ELEcTION. 


forfeiture of the husband’s life interest in the 
aanuity, & the discretionary trust over took 
effect.—OARTER v. SILBER, CARTER v. HASLUOK, 
[1891] 3 Oh. 553; 60 L. J. Oh. 716; 65 L. T. 51; 
39 W. R. 552; 7 T. L. R. 5613 revad. on other 
grounds, [1892] 2 Oh. 278, O. A.; sub nom. 
EDWARDS v. CARTER, [1893] A. C. 360, H. L. 

Annotations :-—As to (1) Refd. Hamilton v. Hamilton, [1892] 

1 Ch. 396. yv, Mentd. Re Foulkes, Foulkes v. 

Hughes (1893), 69 L. T. 183; Re. Jones, F n v. 

Forrestor, [1893] 2 Ch, 461; Clements v. L. & N. W. Ry., 

ety 2 & B. 482; Re Hodson, Williams »v. eee Te 

1894] 2 Ch. 421; Viditz »v. O'Hagan, [1900] 2 Ob. 87 ; 

avenport v. Marshall (190i), 85 L. {. 340; Carnell v. 

Harrison, [1916] 1 Oh. 328. 

15380. ———.]—An ante-nuptial settlement 
was made in 1879, the wife being under age. The 
settlement contained a covenant by the husband 
& wife to settle her after-acquired property. She 
was, among other benefits, given certain life 
interests without power of anticipation. She was 
divorced. She brought an action to avoid the 
covenant. Before trial, she married again :— 
Held: if she elected to avoid the covenant, her 
interests in other property under the settlement, 
& also in a house settled by a deed of even date 
recited in the settlement, ought to be impounded 
to compensate those who lost by her election ; but 
the declaration was not to apply during the exist- 
ing coverture to the income she was restrained 
from anticipating.—HAMILTON v. HAMILTON, [1892] 
1 Ch. 396; 61 L. J. Ch. 2203; 66 L. T. 112; 40 
W R. 412; 36 Sol. Jo. 216. 

Annotations :—Consd. Haynes v. Foster, [1901] 1 Ch. 361. 


Refd. Re Shelton, Billinghurst v. Chancellor (1892), 37 
a ane: 47; Re Hargrove, Hargrove v. Pain, [1915] 1 





1531. ———_ ——_.]—-Re SHELTON, BILLINGHURST 
v. CHANCELLOR (1892), 37 Sol. Jo. 47. 
5382. ——— Property abroad.]/—-Testatrix, domi- 


ciled in Hngland, possessed of real & personal 
estate in England & of property in Paraguay, 
by her will & codicils made certain devises & 
bequests of English property, & gave her 
Paraguayan property to her trustees upon 
trust for sale & to hold the proceeds upon such 
charitable trusts as they should think fit. She 
left five children her surviving & also grand- 
children, children of two deceased children. By 
her will & codicils she made devises or bequests 
to three of her surviving children & to her grand- 
children. She gave no benefit to one of her sur- 
viving sons, & as to another son only released him 
from liability to account for any moneys paid by 
her to him in connection with the Paraguayan 
property. She made no residuary bequest of 

er personal estate, which was considerable. By 
Paraguayan law a testator can only dispose of 
one-fifth of his property by will, the other four- 
fifths passing to his ‘‘ obligatory heirs’’ who in 
this case were the surviving children & the grand- 
children, children of the deceased children; but 
he can only give to charity all over which he has a 
disposing power. The Paraguayan property was 
subject to Paraguayan law. The Paraguayan 
property had been sold & the proceeds were in 
ct. :—Held: the children & grandchildren who 
took benefits from the English property under the 
will & codicils, & were obligatory heirs by 

araguayan law, including the son who was 
released from liability to account, were put to 
their election & must compensate the charities out 
of their shares in the English propery a4 
OGILVIE, OGILVIE v. OGILVIE, [1918] 1 Ch. 492 ; 87 
L. J. Ch. 863; 118 L. T. 749. 

1588. Whether forfeiture or compensation re- 
quired-—Whether distinction between election under 
deed and will.|—Election upon a deed. Distinction 
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ane election between a deed & a will. Qu.: 
whether in the latter case the pene ye is forfeiture 
or compensation only ; but upon election against 
& marriage settlement, as operating a contract, 
an injunction was granted on the principle of 
forfeiture. 

By settlement on the marriage of E. with pltf., 
estates, to which E. was entitled as tenant in tail 
in remainder, are expressed to be settled, as to 
prt to the use of EH. for life, remainder to plté. 
or life, remainder to the first & other sons of the 
marriage, &, as to part, to the use of E. for life, 
remainder to the first & other sons, etc., imme- 
diately on the determination of his life estate. 
Other estates, to which pltf. was entitled in fee 
simple, are by the same settlement conveyed to 
similar uses. Upon the death of E., deft., his 
only son & heir-at-law, entered on the estates to 
which he was entitled as tenant in tail under the 
settlement, & brought ejectments to recover pos- 
session of those to which his father was entitled 
as tenant in tail at the time of the settlement, 
& into which pltf. had entered on his death, as 
tenant for life under the settlement, as not having 
been duly conveyed to the uses of the settlement. 
An injunction was granted, on the ground of 
election, to restrain deft. from proceeding in these 
ejectments.—GREEN v. GREEN (1816), 2 Mer. 86; 


19 Ves. 665 ;_ 35 E. R. 873, L. C. 
Refd. Woodroffe v. Daniell (1843), 7 Jur. 


A Ge beh v. Tngby CAST) L De Ge ed. 808 
, Dp v P) © ° e 4 
43), 8 Ch. App. 678. : 


Codrington v. Lindsay (18 


B. Election under Instrument. 

1534. No compensation—lInterest forfeited.]— 
GRETTON v. HAWARD, No. 1521, ante. 

1535. ——.]—A testator, who died in 1882, by 
his will dated in 1878, pare certain chattels upon 
trusts for sale, for the benefit of his two younger 
sons, & the residue of his estate to his eldest son C. 
The chattels so bequeathed by the will were, in 
fact, heirlooms settled by a deed dated in 1877, 
upon trust to go & be held with a certain mansion 
house, of which C. was tenant for life. Upon the 
questions whether C. having elected to take under 
the will, was or was not put to his election, between 
the benefits given to him by the will & the chattels 
which were bequeathed by thesame will, & whether 
he ought not to make compensation to his younger 
brothers :—Held: (1) he was not bound to make 
any compensation out of his legacy to his younger 
brothers, as he had no interest in the chattels 
apart from the mansion house which he could make 
over for their benefit, & no case of election arose ; 
(2) the engrafted doctrine of compensation did 
not apply to the case of a person electing to take 
under the instrument which gave rise to the 
election.— Re CHESHAM (LORD), CAVENDISH v. 
DACRE (1886), 31 Ch. D. 466; 55 L. J. Ch. 401 ; 
54 L. T. 154; 34 W. RK. 321; 2 T. L. R. 265. 
Chesham ’s Sel 


- ' Re 
farlane v. Macartney, [1918] 1 Ch. 300; 
Portman : (1922) 2 A. C. 473. 48 to (2) ‘ of 
s Settimt., Valentia v. Chesham, [1909] 2 Ch. 329. 
Refd. Brown v. Gregson, [1920] A. CO. 860. 


C. Amount of Compensation. 
(a) In General. 
1536. Limited to amount of benefit.|—Wzrizsy 
v. WELBY, No. 1505, ante. 
1587. ———.]—CODRINGTON v. CODRINGTON, No. 
1433, ante. 
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Sect. 2.—Requisites of doctrine: Sub-sect. 2, C. 
f0, DoF) (a) 


1588. ——.|—-PICKERSGILL v. RoDGER, No. 1457, 
ante. 


(b) Date of Ascertainment. 

1540. Death of testator—Not date of election.) — 
Where a beneficiary under a will, being put to hi 
election, elects to take against the will, the amount 
of the compensation payable to the legatees who 
are disappointed by the election is to be ascertained 
at the date of the death of testator, & not at the 
time when the election is made. 

The only remaining question is, on what terms 
must compensation be made? From what time 
is the estate to be given up to petitioner? The 
election is retrospective ; reverting to the time of 
the will, the parties electing reject all that comes 
under it; consequently they have in the interval 
enjoyed the property of another; to retain the 
past rents & profits which they have received with 
no other title than that conferred by the will, 
would be to claim under it; renouncing the will, 
they admit that they have been in possession of 
an estate without title. There must be a retro- 
spective account of rents & profits, & an account 
of sums expended for melioration of the estate, 
which must be reimbursed. The injustice of 
proceeding on any other basis than this becomes 
obvious when one reflects that it often happens, 
as has happened here, that after the liability to 
elect has been declared a period is allowed for 
consideration & determination on the part of the 
person affected by such liability, so that the actual 
election is frequently not made until some time 
after testator’s death, & that according to well- 
settled rule an infant bound to elect is generally, 
though not invariably, allowed to declare election 
within six months after attaining majority 
(KEKEWICH, J.).—Re HANCOCK, HANCOCK vw. 
Pawson, [1905] 1 Ch. 16; 74 L. J. Ch. 69; 91 
L. T. 737; 53 W. R. 89. 

1541. .|—A testator by his will gave a sum 
of colonial stock to M. & all his shares in co. A. 
to several persons in varying proportions. Testa- 
tor held substantially all the issued share capital 
of the co., & that co. had promoted co. B. & held 
90 per cent. of its issued share capital. The stock 
was in fact held by testator in trust for co. B., 
so that the gift to M. failed :—Held: the legatees 
of the shares of co. A. could not take the benefit 
of their legacies without compensating M. in respect 
of her legacy of the stock, & such compensation 
was a charge on their legacies in an amount equal 
to the value of the stock at the death of testator.— 
Re MAcaRTNEY, MACFARLANE v. MACARTNEY, 
{1918] 1 Ch. 300; 87 L. J. Ch. 143; 118 L. T. 174. 


D. How Compensation enforceable. 


From what fund payable—Benefits under instru- 
ante; No. 1710, post. 

1542. Charge on benefit under instrument./— 
PICKERSGILL v. RODGER, No. 1457, ante 

1543. seam G7 MACARTNEY, MACFARLANE v. 
MAcARTNEY, No. 1541, ante. 





in the case of 
P ART X. SECT. 2, SUB-SECT. 2.—F. married. 


the 
The settlors ed 


EQUITY. 


1544. No charge on property retained—Liability 
of estate—Election against instrument.|—A., an 
heir, elected to take against the will, & required 
the exors. to complete a contract entered into 
by testator for the pore of a freehold estate, 
& it was conveyed to him. He, nevertheless, 
received great benefits under the will :—Held: 
the parties disappointed by the election, had 
no lien on the estate for the amount received, 
but they were entitled to prove against the 
estate of A. for the whole amount received by 
him under the will.—_GREENWOOD v. PENNY (1850), 
12 Beav. 408; 50 E. R. 1115. 

1545. Death of electing beneficiary—Benefit 
retained after election against instrument—Liability 
of estate.|—GrEENWoOoD v. Penny, No. 1544, 
ante, 


E. How Compensation apportioned. 

1546. Several parties electing against instrument 
—Proportion to value of gifts lost.|— HOWELLS v. 
JENKINS, No. 1476, ante. 

1547. Compensation inter se.|—-B. by his 
will purporved to dispose of property comprised 
in a settlement under which he took a life interest 
only without any power of disposition as Well as 
of his own property. Some of the persons entitled 
under the settlement took other benefits under the 
will, They all elected to take against the will. 
This election deprived some of the electing parties 
of shares in the settled property given to them by 
the will :—Held: (1) the persons electing to take 
against the will were respectively bound to make 
compensation to other persons so electing as well 
as to persons who took under the will only, for any 
disappointment occasioned by the election to the 
extent of the benefits received under the will by 
the several persons electing to take against it; 
(2) all compensation so paid to any person electing 
to take against the will must be included in the 
benefits received by him under the will.—e 
Boots, Booty v. RosBinson, [1906] 2 Ch. 321; 
15 T.. J. Ch. 610; 95 L. T. 524. 

1548. ——— Compensation included in benefit 
under instrument.|—Re Booru, BootH v. ROBIN- 
SON, No. 1547, ante. 


F. Gift subject to Restraint on Anticipation. 

1549. Election excluded.|—(1) An agreement by 
husband & wife, in an ante-nuptial settlement for 
the settlement by the husband & wife of the wife’s 
after-acquired property, is a covenant by the 
wife as well as by the husband, whether the wife 
is a minor or of full age. If the wife is a minor, 
& the covenant is for her benefit, it is voidable 
only & not void, & is binding upon all property 
coming to her during the coverture for her separate 
use, without a restraint on anticipation, until she 
avoids or disaffirms the covenant as to such pro- 
perty ; for she may, after attaining 21, & during 
the coverture, elect whether the covenant shall 
be binding on her separate estate or not, such 
right of election being a necessary consequence 
of a married woman’s power to dispose of, without 
her husband’s consent, property settled to her 
separate use; but, inasmuch as a contract by a 
married woman, while under coverture, affecting 
her separate property binds only her then existing 


daughter, being anaes of settlement, & all his 
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on attaining age or, | the trust funds comprised in the further directed pitf., within a timo 
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property, & not separate property which she may 
thereafter acquire, the wife in electing to con- 
firm the covenant, thereby binds only that 
separate property to which she is entitled at the 
date of the confirmation, & not that to which she 
may subsequently become entitled during the 
coverture. 

By an ante-nuptial settlement, dated in 1856, 
the being then a minor, after reciting that she 
would be entitled, on attaining 21, to a share of 
her deceased father’s estate, the intention to 
settle the same, it was agreed & declared between 
the parties thereto & the husband covenanted 
with the trustees, that the husband & wife & all 
other necessary parties would, as soon as the wife 
attained 21, convey the share to the trustees, upon 
trust for the wife during her life for her separate 
use without power of anticipation, & after her 
death for the husband till bkpcy. or alienation, 
with remainder for the issue of the marriage; & 
it was further agreed & declared that if the wife 
then was, or if at any time or times during the 
coverture she or her husband in her right should 
become seised or possessed of or entitled to any 
real or personal property for any estate or interest 
whatsoever, then & 1n every such case the husband 
& wife, & all other necessary parties should 
assure the same to the trustees upon the trusts 
thereinbefore declared. The settlement contained 
a power for the trustees, at the request of the wife, 
to lend any of the trust funds to the husband on 
his personal security. The wife attained 21 in 
1857, & in 1858 she & her husband, in pursuance 
of the covenant in that behalf in the settlement, 
conveyed her share of her father’s estate to the 
trustees of the settlement. In 1863, upon the 
death of a brother, the wife became entitled under 
his will to certain funds thereby bequeathed to 
her for her separate use. These funds, & also 
funds arising from her share of her father’s 
estate, were with the assent of the wife, paid to 
the trustees of the settlement, & by them lent, at 
her request, to the husband on his personal se- 
curity. In 1880, the wife became entitled under 
the will of her mother to a sum of £4,000, & a 
share of her residuary estate thereby bequeathed 
respectively to her for her separate use :—Held: 
the wife could elect to retain the £4,000 & share of 
residue for her separate use unbound by the cove- 
nant for the settlement of her after-acquired 


a eas 

(2) Semble: the doctrine of election or com- 
pensation does not apply in the case of a married 
woman entitled for her separate use with a restraint 
on anticipation.— SMITH v. Lucas (1881), 18 Ch. D. 
531; 45 L. T. 460; 30 W. R. 451. 


LOUU] @ 


WVMRU. ZTAGLIU Ve VO@LIGai, | Vike BAVe avUavie 1/OLL184 
v. Cahill (1883), 8 App. Cas. 420; Ha v. Tidy (1890), 
. T. 679; Greenhill ritish & Mercantile 


63 L ree ». North 

Insoe., [1893] 8 Ch. 474; Re Hodson, Williams v. Knight, 
[1894] 2 Ch, 421. .48 to (2) Consd. Re Wheatley, Smith v. 
Spence ( Ch. D. 6 d. 


crater yf nte . ‘ 
416; Cooke v. oe 87), 38 Ch. D. 202; Duncan v. 
Dixon (1890), 44 Ch. D. : flber, Carter v. 
Hasluck, (1882) 2 Ch. 278; Clements v. L. & N. W. Ry., 
1894) 2 g B. 482; Viditz v. O’Hagan, [1899] 2 Ch. 569 ; 
Asllaa ec, {1918} 1 Oh. 9: Re Lind, Industrials Finance 
Syndicate v. Lind, 1915] 2 Oh. 345. 
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1550, ——.]—In the case of a married woman 
to whom an interest with a restraint on anticipa- 
tion attached thereto is given by the same instru- 
ment as that which gives rise to a question of 
election, the doctrine of election does not apply, 
as the value of her interest in the property to be 
relinquished by way of compensation » by the 
terms of the instrument, been made inalienable. 

The property which, it is said, must be seques- 
tered for the purpose of making compensation to 
the persons who have been disappointed by the 
failure of the appointment in their favour, is 
property given in such a manner that testatrix 
herself must be deemed to intend that the persons 
to whom she gives it shall not deal with it, & that 
it shall not be dealt with adversely to them; & 
to imply a condition of election would be to imply 
a condition of election against the express language 
of this will (CuiTty, J.).—Re WHEATLEY, SMITH 
v. SPENCE (1884), 27 Ch. D. 606; 54 L. J. Ch. 
oe 5 bl L. hey Pcs W. R. 275. 

nnotations :— ° : = 

L. J. Ch. 786. Fold. ie Vardons Trusts (1880), 31 Ch. D. 

275. Co 01] 1 Oh. 361; Re 


ae eS re v. Foster, ie ney ia 
ongue urton, Higginson v. Burton ; 
390. Folld. Re Hargrove, Hargrove v. Pain ({1915] 1 Ch. 
398. Refd. Re Brooksbank, Beauclerk v. James (1886), 
34 Ch. D. 160; Re Tancred’s Settlmt., Somerville v. 

h vw. Selby, [1903] 1 Ch. 715; 


Tancred, Re Selby, ure 

Pitman v. Crum Ewing, (1911) A. O. 217. 
1551. Compensation out of income of life 
interest.|—By a post-nuptial settlement made in 
the year 1847, between petitioner, then an infant 
& a married woman, her husband, & trustees, it 
was agreed that all property to which petitioner 
or her husband in her right, was then, or should 
during the coverture become possessed of, should 
be assured & settled upon trust for the wife for 
life for her separate use without power of anticipa- 
tion, & after her death upon trusts in favour of 
the husband & issue of the marriage. In 1883 
etitioner became entitled as one of the next of 
cin of a testator, to a share of his undisposed 
residuary personal estate exceeding £9,000. This 
money having been paid into ct., petitioner claimed 
to be entitled to it as her absolute property, 
notwithstanding the pose aueue settlement of 
1847, by Married Women’s Property Act, 1882 
(c. 75), 8s. & The trustee of the settlement, 
however, contended that the fund should be 
transferred to him to be held upon the trusts of 
the settlement. Petitioner refused to bring this 
fund into settlement, & the question therefore 
arose whether she would have to elect between 
the fund in ct. & the income under the settlement 
notwithstanding the restraint on anticipation :— 
Held: (1) that in the present circumstances the 
doctrine of election was applicable, & the ct. 
would declare that the income of the inalienable 
life interest which petitioner had acquired under 
the settlement, & which accrued after the date of 
the presentation of petition, must be applied for the 
purpose of compensating the objects of the settle- 
ment, who would suffer less by petitioner's 
refusal to bring into settlement the before- 
mentioned fund in ct. ; (2) by virtue of the Married 
Women’s Property Act, 1882 (c. 75), she was a 
feme sole with regard to the separate property she 
had taken, & not bound to submit her election to 
the ct., but was herself entitled to elect.—Re 








be 
whether she would take the benefits | benefit o 
conferred on her by the settlement 


£2,000 bequeathed in trust for th 
beg seciol in"igh ie 
ro > phone to’ take under the 


ment & under the will.—Re 
CORMIOK, HAZLEWOOD vt. Foot, [ 
1 I. R. 315 ? 49 I. L. Ti 174.— 


6 Mo- 
hildren. 1915) 
the ° 


or those provided by the if she | elect, pitt. ~-——J— By a at-nuptial set- 
elected nat to take under the will will:—Held: the election already tlene a fp cahond rm wife settled, 
his trustees to hold | made by pie was not binding, & she | infer alia, a policy of insurance on the 
the trust funds on the same trusts as | was no und to elect, but could | husband’s life upon trust for the wife 
were declared in respect of a sum of | assert her rights both under the sottle- during widowhood & after her dea 
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Sect. 2.—Requisites of doctrine: Sub-secit. 2, F.; 
sub-sects. 3,4 & 6. Sect. 8: Sub-sect. 1, A.) 


QuBADP’s Trusts (1885), 64 L. J. Ch. 786; 538 

L. T. 74 3 a is ge A 17T. L. R. 448. 
Anmotations i—Generally entd. te Whitaker, Christian v. 
Whitaker (1887), 4 “on. 'D 227; 


Hancock 
(i688), 8 38 er 48 5 Bterbue v. Trevor Garick: if (1808), 


man v. Faber ee »ia7b. 576; 
Bascinad o did; Balen [1900] 2 Ch. 6 &3 4, 
1552. 


Donee discovert on ‘tims for election 
arising.|——Testator, who owned land in Turkey, by 
his directed it to be sold & the proceeds 
treated as part of his residuary estate, & he gave 
an interest in his residuary estate to a married 
daughter coupled with a restraint upon anticipa- 
tion. By the law of Turkey testator had no 
power to dispose by will of the proceeds of sale 
of the Turkish Property; which became divisible 
amongst his children. Pending an oP retion 
for payment out of ct. of the proceeds o 
married daughter became a widow :—H eld : 
testator by adding the restraint on anticipation 
showed an intention inconsistent with the applica- 
tion of the doctrine of election, & that intention 
was not affected by the fact that the daughter 
had subsequently become discovert; & therefore 
she was not bound to compensate out of her 
interest in the residue those who were disappointed 
by the Turkish property not being dealt with as 
directed by the will.—Haynezs v. Foster, [1901] 
1 Ch. 361; 70 L. J. Oh. 302; 84 L. T. 1389; 49 
a B32 5 Br. Re Borns, H Pain, [1915] 
— e Toten & ve v% Fa 
Burton, (1015) 1] Ch. Feo Tongue, xe, Burton,” "3 Rottnt, 
e v. Tancred, Re Selby, Church v. Tancred, 

T1908} 1 Ch. 715. 

Election by married woman as to settlement 
made in infancy.]|—See INFANTS. 

1553. Future restraint—Donee a_spinster.}— 
The doctrine of election applies in the case of a 
spinster to whom an interest with a restraint on 
anticipation during coverture is given by the same 
instrument as that which gives rise to the question 
of election.— Re ToNGuE, Re BURTON, HIGGINSON 
v. Burton, [1915] 2 Oh. 283; 84 L. J. Ch. 933; 
113 L. T. 839, C. A. 

Annclation : :—Folld. Re Hargrove, Hargrove v. Pain, [1915] 


.|—A testator gave a share of 





1554. ——. 
his residuary estate in trust for a spinster for life, 
coupled with a restraint on anticipation which was 
not in terms confined to coverture. He also dis- 
ne of other property which, as it happened, 

longed to the spinster :—Held : notwithstanding 
the attempted restraint on ee the 
spinster was put to electionHe HArGROvE, 

ROVE v. PAIN, [1915] 1 Ch. 398; 84 L. J. Ch. 
484; 112 L. T. 1062; 59 Sol. Jo. 364. 
See, further, HUSBAND & WIFE. 





SusB-sEct. 3.—PROPERTY OF DONEE AFFECTED BY 
DISPOSITION MUST BE ALIENABLE. 


1555. General rule—No election where property 
inalienable.|-Re CHESHAM (LORD), CAVENDISH v. 
DAcRE, No. 1535, ante. 

1556, Application of rule—Reversionary chose in 
action—Not assignable in Peaceion where 
testator gave a legacy to hter, a married 
woman, on condition that she should relinquish 
her claim to a reversionary chose in action under 


for the childre 

Under the prions of he. 
p were, on ne 
usband’s death, payable 


pee , & the contained a condi- 
are. Ww policy 


pp ctr —H 
restraint on anticipation, “the Wacttle- 


Equity. 


his marriage settlement, whether she could elect 
to take the legacy against t he will of her husband. 
—WALL v. WALL (1847), 15 Sim. 518; 16 L. J. Ch. 
805; 11 Jur. 403; 60 E. R. 718. 


‘Annotations —D binson 9» Wheel wright (1856), 6 
De G. M. & G. 535. NB. Wi Mayas (1 (1867), A 
W. R. 173. Refd. Re Vardon’s Trusts (1 Beet 
pe : Harloe v. Jarman, [1895] 2 Ch. 419. Sadler 

( 4K. & J. 8 nimevios 


ckards (185 : : Kr ae 
(i863), 3 8 & §. 218; Gleadow v. Leetham (1882), 22 
Re Saillard, Pratt v. Gamble, [1917] 2 Ch. 
140; Re ‘Shrewsbury Estate Acts, Shrewsbury v. Shrews- 
bury, {1924} 1 Ch. 315. 


1557. ——- Debt in hands of donee.] — Re 
OCovusEn, Fz p. BarFrF, No. 1417, ante. 
558. ——— Interest subject to restraint on 


anticipation.}|——A legacy to a married woman upon 
condition that she & her husband absolutely con- 
vey, or cause to be conveyed, their interests in a 
ortion of certain estates vested in trustees upon 
rust for herself for life, without power of anticipa- 
tion with remainder to her children, cannot be 
paid to her as she is unable to comply with the 
condition: It is not an exchange, & confers none 
of the rights of election.— ROBINSON v. WHEEL- 
WRIGHT (1856), 6 De G@. M. & G. 585; 21 Beav. 
214; 25 L. J. Oh. 885; 27 L. T. O.S. 733 2 Jur. 
N fe 554; 4 W. R. 427; 48 B. R. 1342, L. 0. & 


Annotations :-—Consd. Re Vardon’s uate 1884), Re Ch. D 
124. Refd. Wilder v. Pigott 882), D. 263; 
ueade’s arate (1885), 5 : Harle v. 
Jarman, [1895 ir Ch. 419. : tg v. ‘Cae 1859), 
ohn & H. 199: Pitt v. Pitt (1878), 26 L, T. 82 ; Re 
Currey, Gibson v. Way (188 86), 32 Ch. D. 361; Re Glanv 1 
Ellis v. Johnson (18 Eat 31 Ch. D. 632; Re P 
Settimt., [1896] 1 Ch. 901; Bateman \ v. Faber (1808) 1 
Ch. 144; Re Grove, Public "Trustee v. Dixon, [1919 
249; Re Rush, Warre v. Rush, [1923] 1 Ch. 56. 


See, also, Sub-sect. 2, F'., ante. 
1559. Heirlooms jhe CHESHAM (LORD), 
CAVENDISH v. DACRE, No. 1535, ante. 





SUB-SECT. 4.—KNOWLEDGE BY AUTHOR OF 
INSTRUMENT. 
1560. Whether knowledge of rights essential— 
Knowledge of ownership.|—-FoORRESTER v. COTTON, 
No. 1440, ante. 











laa -]—WESLBY v. WELBY, No. 1505, 
ante. 

ha —— ——.|—Swan v. Hotmgs, No. 1479, 
ante 

1563. ———- ———.|—-WU.KINSON v. DENT, No. 
1477, ante. 

1564. Knowledge of power of disposition.| 


—(1) Testator appoints to grandchildren under a 
power to appoint to children a fund to go in default 
of appointment equally, the appointment being bad 
the children having legacies must elect. 

The question is very short ; whether the doctrine 
laid down in Noys v. Mordaunt, No. 1611, post, & 
Streatfield v. Streatfield, No. 1620, post, has 
established this broad principle that no man shall 
claim any benefit under a , Without conforming 
as far as he is able, & giving effect to every thing 
contained in it, whereby any disposition is made, 
showing an intention that such a thing shall 
take place, without reference to the circumstance, 
whether testator had any knowledge of the extent 
of his power or not. Nothing can be more 
dangerous, than to speculate upon what he would 
have done, if he had known one thing or another. 
It is enough for me to say, he had such intention ; 


ment was ineffective so far as the 
policy was concerned, & th the ens 
n) 


t or attempted 
there put to her election 
OLSTER, [1916] 1 I. Ro 57.— 


Part X.—EHLECTION. 


& I will not Bi saibenrepe upon what he would have 
intended in different cases put (ARDEN, M.R..). 

(2) No person can be put to elect without a 
clear knowledge of both funds (ARDEN, M.R.).— 
WHISTLER v. WEBSTER (1794), 2 Ves. 367; 30 


E. R. 676. 
Annotations :—As to (1) Consd. Thollusson v. Woodford 
1806), a A ate: olid. Prescott v. Edmunds (1826), 


J. O 8S. - 111; Re Brooksbank, Beauclerk v. 
James (1886), 34. Ch. D. 160. Apld. Re ey, 
Macfarlane vv. ey [1918] 1 Ch. 300. Refd. 
Bulwer v. Hoare (1825), 3 L. J. O. S&S. Ch. 227; Blacket 
v. Lamb (1851), 14 Beav. 482; Wa r v. Wallinger 
1869), L. R. 9 Hq. 301; Wollaston v. King (1869), L. R. 


Eq. 165; ee rte v. Cooper (1870), 6 Ch. App. 16; 
Smith v. Spence (1884), 27 Ch. D. 606; Re De Burgh 
Lawson, De Burgh Lawson v. De Burgh Lawson (1885), 
55 L. J. Ch. 46; Re Chesham, Cavendish v. Dacre (1886), 
381 Ch. D. 466; Re Bra w, Bradshaw v. B w, 
th 1 Ch. 436 : Pitman v. Crum Ewing, [1911] A. C. 


1565. ——— ———.|—-A will directed that in case 
testator should enter into contracts for the pur- 
chase of lands, & die before the conveyance, such 
contracts should be carried into execution & the 
money paid out of his personal estate, & the con- 
veyance made to his trustees, their heirs, etc., 
to the uses of his will:—Held: the heir-at-law, 
having interests bequeathed to him, was put to 
his election. 

The ct. will not speculate upon what he [testator] 
would have done in the different cases put. If 
the instrument is such as to indicate what the 
intention was, the only question is, did he intend 
the property to go in such a manner ; not, whether 
he had power to do so, & would have done it, had 
he known, he could not without a condition im- 
posed upon another person; whether he thought 
he had the right or knowing the extent of his 
authority intended by an arbitrary execution of 
power to exceed it, no person taking under the 
will shall disappoint it (LORD ERSKINE, C.). 

In every case of election, there must be an 
intention to dispose of that, over which that person 
has no power of disposition. That is the cir- 
cumstance that creates election. Testator, with 
this peculiar object, the application of his personal 
estate to the acquisition of great landed property, 
was not aware of the distinction between real & 
personal estate; &, therefore, conceived that, 
under this direction of his will as to his future 
contracts for purchases, his trustees would be 
legally seised according to the uses of his will. 
As he had not the power to make that disposition, 
the heir takes those estates that cannot pass by 
the will; but testator not being aware of that 
gives considerable interests to his heir, but gives 
those interests, under the conception that the whole 
property & arrangement were subject to his con- 
trol; & upon that ground the principle of election 
must prevail. The heir takes these estates, as if 
his father had not made a will; but my opinion 
is that he cannot also take what is given to him 
by the will. He must, therefore, elect (LORD 
ERSKINE, O.).—THELLUSSON v. WOODFORD (1806), 
13 Ves. 209; 33 E. R. 273, L. C.; affd. sub nom. 
RENDLESHAM v. WOODFORD (1813), 1 Dow, 249, 


. L. 


Annotations :—Folld. Churchman v. Ireland (1831), 1 Russ 


& M. 250. Refd. Green v. Green 188), 2 Mer. 86; 

Plowden v. Hyde $2853), 2 Sim. N. 8. 171; Schroder v. 

Schroder (1854), = 7 a NA S. 245; Hance v. Truwhitt 
e e ry 


: BR w 

(1862), 2 John Jacob v. Jacob gee) 78 
. 1. 451. Moentd. Cooke v. Turner (1844), 14 Sim. 218; 

Nightingale v. Gaulburn (1848), 11 L. T. O. 8. 169. 








heh .|—WELBY v. WELBY, No. 1505, 
ante. 

1567. ———- ——.]—-Courrs v. ACWORTH, No. 
1515, ante. 
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1568. —— -|—Re BROOKSBANK, BHAU- 
CLERK v. JAMES, No. 1486, ante 

eas ———.]—-SCHRODER v. SCHRODER, No. 1449, 
ante. 

1570. No speculation as to probable action of 
donor.]|—WHISTLER v. WEBSTER, No.1564, ante. 

1571. .|—THELLUSSON v. WOODFORD, No. 
1565, ante. 








SUB-SECT. 5.—CLAIM MUST BE DEHORS 
INSTRUMENT. 
1572. Doctrine not applicable to two claims 
under same instrument—Clauses in same will.|— 
WOLLASTON v. KING, No. 1418, ante. 


SEcT. 3.—APPLICATION OF DOCTRINE. 
SUB-SECT. 1.—ERRONEOUS EXERCISE OF 
POWER IN APPOINTMENT. 

A. In General. 

1578. Fund not subject to power—Appointment 
partly effectual—Election.|—-Under a marriage 
settlement, a sum of consols was held in trust for 
the husband for life, remainder, as to a certain 
portion of it, for the wife for life, remainder for 
such one or more of the children as the husband 
& wife should appoint, remainder for the children 
at 21; &, as to the rest of the consols, in trust, 
after the husband’s death, for the children 
absolutely at 21. There were five children who 
attained 21. Their parents, conceiving that they 
had power to appoint the whole of the consols, 
made appointments, at different times, to two of 
them, which more than exhausted that portion 
of the consols which was apportionable. Each 
deed of appointment declared that the appointee 
should not be entitled to any further or other share 
in the trust fund under the settlement, until he 
should have put in hotchpot the thereby ee 
share, unless a contrary intention should be ex- 
pressed in the instrument by which any further 
appointment should be made :—Held: though 
the appointable part of the consols was not 
sufficient to answer fully the second appointment, 
yet there was to be no apportionment, & the second 
appointee, as well as the first, was prevented by the 
eae clause from taking any part of his 
one-fifth of the unappointable consols, unless he 
would give up the whole of what he would get 
under the appointment, & the unappointable 
consols belonged wholly to the three other children. 
—WARDE v. FIRMIN (1840), 11 Sim. 235; 10 
L. J. Ch. 48; 5 Jur. 288; 59 E. R. 864. 

1574. ——— Gift by will to persons claiming 
derivatively—Election.|;—-CoorPER v. CooPER, No. 
1419, ante. 

1575. —— Appointment under non-existing 
power—Election.|—Re BROOKSBANK, BEAUCLERK 
v. JAMES, No. 1486, anie. 

1576. Successive appointments under same power 
—Appointment of gross amount—Subsequent ap- 
pointment of aliquot shares to all objects—No 
election.]|—A donee of a power affecting two sums 
of stock of different Geen vere appointed a gross 
amount part of one of them, & exceeding one- 
fourth part of it. Afterwards she executed, 
successively, deeds purporting to appoint aliquot 
parts of both funds as one subject, & without 
noticing the previous appointment of the gross 
sum, which was never severed from the mass. 
The appointees comprised all the parties entitled 
subject to the appointment & the aliquot parte 
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Sect. ay aaa of doctrine: Sub-sect. 1, A., 
B. & -} 


80 appointed amounted to four-fifths, thus excecd- 
ing with the earliest appointment the entirety 
of one of the funds:—Held: (1) the latest 
appointees were not entitled to put the earlier 
to their election, so that the excess might be made 
good out of the unappointed one-fifth of the 
unexhausted fund; (2) the successive appoint- 
ments of the aliquot parts operated upon aliquot 
arts of the whole of each fund &, therefore, the 
oss arising from the deficiency of the one fund 
fell upon the last appointees. s 
(3) A tenant for life of a trust fund with power 
to eppom the reversion to a child, appointed a 
portion of the reversionary fund to a daughter 
absolutely by a deed to which the daughter, the 
daughter’s husband & the trustees of the fund 
were parties ; & by the same deed she assigned her 
life interest in the appointed portion to the 
daughter, absolutely. By a subsequent witnessing 
part, it was el garcia to be agreed & declared by 
& between the parties that the appointed 
portion should be held on trust for the daughter’s 
separate use during her life, &, afterwards, on 
trusts for her husband & children :—Held: the 
trust for the peta use was good.— TROLLOPE v. 
ROUTLEDGE (1847), 1 De G. & Sm. 662; 10 L. T. 
O. S. 224; 11 Jur. 1002; 63 E. R. 1240. 


Annotations :——As8 to ( 1) Coned. Gilbert v. Whitfield (1882), 
52 L. J. Ch. 210. d. Wilson v. Kenrick (1885), 31 
Ch. D. 658. As to (3) Consd. Stroud v. Norman (1854 


Kay, 313. enerally, Mentd. Moore v. Dixon 1880), 


L. J. Ch. 807; rford, Neville v. Cart 
Carerient v. Balzo (1895), 73 L. T. 681; Re Chisholm, 
Godd v. Brodie, (1902) 1 Ch. 457. 

1577. SS Mee ee ee ee ——.|—T. & W., acting 


under a power contained in a settlement to appoint 
in favour of children, other than an eldest son, 
appointed one-seventh of a sum of £7,000 to each 
of two of their daughters. At the dates of thosc 
appointments there were living seven children 
besides an eldest son. After the death of T., & 
when there were living only six children, besides 
an eldest son, of which six the two said daughters 
were two, W. by two deeds poll appointed the 
whole fund equally to all her children other than 
the eldest son in sixths :—Held: (1) no question 
of election arose ; (2) the question depended upon 
the true construction of the deeds of appointment, 
& the two daughters who had each received one- 
seventh could not also take one-sixth, inasmuch 
as it was the intention of W., as shown by the last 
boone: that the whole fund should go in 
six 


(3) A person entitled to a life interest, determin- 
able if he should aero or attempt to dispose of 
it, assigned it to the trustees of his marriage 
settlement upon trusts under which he was to 
receive the income for life. By the settlement he 
appointed the trustees his attorneys to receive the 
income, & gave them power to pay the expenses 
of the trusts :—Held: this was not a 
disposition or attempted disposition of his life 
interest so as to cause it to be forfeited.—Re 
TANCRED’s SETTLEMENT, SOMERVILLE v. TANCRED, 
Re SELBY, CHURCH v. TANCRED, [1903] 1 Ch. 715; 
72 L. J. Ch. 824; 88 L. T. 164; 51 W. R. 510; 47 


en Jo. oY ere 
nnotation :—<A8s Eardley ’, » . 
Freemantle, POLO Ke MEL i ha eatin 

1578. Subsequent appointment giving shares 
of previous appointee with further sum-—No 
election.|—-(1) The presumption is against double 
portions, & the burden of proof lies on those who 
contend for two P Seales to show that this pre- 
sumption is rebu : 





EQuity. 


(2) The confirmation of a will by a codicil does 
not revive a legacy adeemed in the interval between 
the will & codicil. 

In 1842 a parent, having a power to appoint 
two separate sums of £5,000 & £10,000 amongst 
his children, made his will, by which he Sppomee 
the £5,000 to J., & the £10,000 between T. & OC. 
In 1844 he, by deed, appointed the £5,000, which 
he had before appointed by will to J., to T. 
In 1846 he, by codicil, confirmed his will, & he 
died in 1847. TT. ‘claimed the two sums of £5,000, 
but J. contended, that she was bound by election, 
to give effect to the bequest of £5,000 to him, or to 
relinquish the £5,000 given her by the will, &, 
that the appointment of 1844 was a satisfaction 
of the legacy of £5,000 :—Held: no case of election 
had arisen, but the legacy to T. was satisfied, 
& the amount unappointed.—MONTAGUB  v. 
MONTAGUE (1852), 15 Beav. 565; 51 E. R. 657. 
Annotations :—As to (1) Folld. Re Peel’s Settlmt., Biddulph 

v. Peel, [1911] 2 Ch. 165. 4s to (2) Refd. Re : 


165. 8 
Ingram v. Papillon, [1897] 2 Ch. B14. Generally, Mentd. 
Re Perkins, Perkins v. Bagot (1892), 67 L. T. 743; Fe 

Bristol, Grey v. Grey, [1897] 1 Ch. 946. 

1579. Exercise of separate powers—Appointee 
under first taking in default under second—No 
election.]|—A testator had an exclusive power of 
appointment over an estate to his children & 
grandchildren, & an exclusive power to appoint 
a fund amongst his children only. He appointed 
the estate to some of his children, & the fund to 
his children & to a grandchild, who was not an 
object :—Held: this was not a case of election, 
& the children were not compellable to elect either 
to give effect to the appointment of the fund to the 
grandchild, or reject the benefits appointed under 
the first power.—Re FOWLER’S Trust (1859), 27 
Beav. 362 ; 54 EH. R. 142. 

AraC {Red Re Ashton, Ingram v. Papillon, [1897] 


1580. ——- ———- ———. A. had a testamentary 
power to appoint by will a fund to any one or more 
of his children. He had, under a distinct instru- 
ment, another testamentary power to appoint 
another fund amongst his children, but not 
exclusively to any one of them. He had five 
children. By his will he exercised the first power 
in favour of S., one of his own children, & the 
second in favour of two others of his children. 
The second power was accordingly badly exercised, 
& S. took in default of appointment, a share in the 
fund which was subject by the second power :— 
Held: no case by election was raised against 
Re APuiIn’s Trust (1865), 18 W. R. 1062. 

1581. General appointment by _ will—Special 
power not exercised—No election.|—Under A.’s 
marriage settlement property was settled on 
trust, after her death, for the children of the 
pails be as she would appoint by deed or will; 
&, in default of appointment it was given to the 
children at 21 or, in the case of daughters, marriage. 
Only one child of the marriage, a daughter, was 
living when A. made her will, & thereby ‘' gave, 
devised, & bequeathed all her real & personal estate, 
whatsoever & wheresoever, & all other the real 
& personal estate of which she should at: her death 
be seised or possessed, or over which she should 
at her death have a power of appointment or 
disposition by will,’”’ to trustees, upon trust for 
sale & conversion, &, ‘‘ after payment of her debts 
& funeral & testamentary expenses,’’ to invest the 
net proceeds, & apply, for the tenance & 
education of her daughter, such part of the income 
as the trustees should think proper, & to accumu- 
a the Seni peer ee ate pra y in the pro- 
perty was given e daughter a or marriage, 
with remainder to her children, & further 


Part X.—ELECTION. 


remainders over. A. had no power of appoint- 
ment but that contained in the settlement :— 
Held: the will was not an exercise of the power 
of 4 hereto contained in settlement, the 
daughter was not put to elect under which ru- 
ment she would take.—Re Corron, Woop vw. 
CoTTON (1888), 40 Ch. D. 41; 58 L. J. Ch. 174; 


37 W. R. 232. 
ad. Re Blackburn, Smiles v. Blackburn 
Re Miln 


Annotations :-—Dist 
43 Ch. D. 75. er, Bray v. Milner, 


1889), ‘ 

1899] 1 Ch. 563 ; Re Weston’s Settlmt., Neeves v. Weston, 
1906] 2 Ch. 620. Refd. Re Denton, Bannerman v. 
oosey (1890), 63 L. T. 105; Re Mayhew, Spencer v. 

Cutbush (1901), 70 L. J. Ch. 428. 


B. Appointment to Stranger. 

1582. Person taking in default—Gift by appointor 
to—Whether case for election.|—(1) A power to 
appoint among children does not extend to 
grandchildren. 

(2) The appointment being bad under the power, 
the party taking benefit of it is not obliged to make 
satisfaction out of the personal estate, which he 
took under the same will.—ROBINSON v. HarRD- 
CASTLE (1788), 2 Bro. C. C. 344; 29 BE. R. 193, LC. 

1583. —— ——.|— WHISTLER v. WEBSTER, 
No. 1564, ante. ; 

1584. ——.]—By the settlement on 
the marriage of J. with C. portions were to be raised 
for the younger children of J. by C. or any future 
wife, but not to be paid until after the decease 
of J., C., or such future wife, though no estate 
was given to such future wife ; & power was given 
to J. to appoint the interest of the portions to be 
raised for the children’s maintenance; & on his 
default the same power was given to the trustees 
& the maintenance was directed to be paid on 
the first quarter-day after the decease of the 
survivor of J., C., or such future wife. J. died 
leaving his second wife surviving, & by his will 
which was not duly attested, directed the mainte- 
nance to be raised from the time of his death & 
gave other benefits to his eldest son :—Held: the 
trustees had no power to allow maintenance 
during the second wife’s lifetime, but the eldest 
son should be put to his election as he had other 
benefits under the will, & was the only party that 
could be benefited by withholding the maintenance. 
—HvUME v. RUNDELL (1824), 2 Sim. & St. 174; 


57 E. R. 311. 
|—(1) Testator having 











1585. 
under her marriage settlement a power to appoint 
among children, appointed by her will a part of 
the fund to grandchildren, & gave benefits to those 
who would take in default of appointment :— 
Held: those who could defeat this undue appoint- 
ment must elect between their claims under the 

iage settlement, & the benefits given them by 


he . 

(2) A bequest by a codicil of £1,000 instead of 
£1,500 given by the will, is subject to the same 
limitations & restrictions which affected the 
£1,500.—PRESCOTT v. EDMUNDS (1826), 4 L. J. 


Q. 8S. Ch. 111. 
1586. ——- —— -]—Testator duly ap- 
pointed a fund in favour of objects of the power 
absolutely, & he also bequeathed to them his own 
propery» os er ee them ”’ to leave 
he appointed fund to persons not objects of the 
power :—Held: (1) this did not raise a case for 
election ; (2) the result would have been different 
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1590 i e estate to object—Invalid 
hether case — 


am 
a testatrix, who, by will, 


appointed to each of three of her 

children one-sixth of this fund 

in a subecquen’ art of the 

over-—— for election.] each of them &1,000 

‘ t gitar fer. Cbilaren Be respecti res : 4 
a = r n e ve 

£10,000 t to fund, should, within twelve mo 
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if there had been a direct appointment of tho sub- 
ject of the power to strangers.—BLACKET ». 
LAMB (1851), 14 Beav. 482; 21 L. J. Ch. 46; 18 
L. T. O.S. mp ae che = ; 51 E.R. 371. 

nno o——48 ‘ P r 

21 Beav. 552. - Chure eile errs {T8eT A 
Hoar, 4297 “Box v Daote (see Res Bae gis 7 

to (2) Apld. Stephens v. Gadsden (1865), 20 Beav. 463. 

1587. —— -|—B., being possessed of 
an estate in D., conveyed it to his daughter in fee, 
with livery of seisen, who by a memorandum of 
agreement of the same date agreed to hold it for 
such one or more of B.’s children, herself being one, 
as he should by deed or will appoint, & in default 
in trust equally for their benefit. B., notwith- 
standing this transaction, continued in possession. 
of the property till his death. By his will he gave 
& devised his estate in D. to trustees, his son 
being one, upon trust that they should, out of the 
rents, issues & profits thereof, raise £300 & pay the 
interest to his daughter for her life, & after her 
decease to her children, &, subject thereto, he 
gave the estate to his son A. for his life, with 
remainder to his children as he should appoint. 
He then devised estates he was possessed of in 
another county to his other son for life, with 
remainder to A. in fee. It appeared testator was 
possessed of a small property in D. worth about 
£6 a year, which was not subject to the power :— 
Held: (1) the charge in favour of the daughter & 
the devise of the estate in D., so far as it was given 
to A., was a good exercise of the power, but 
beyond that every gift of the estate in D. was void ; 
(2) the sons were put to their clection.—Fox v.. 
CHARLTON, CHARLTON v. HALL, HALL v. Fox 
(1862), 6 L. T. 743; 10 W. R. 506. 

1588. ——.|— Fe COOPER, COOPER v. 
CooPER (1896), 40 Sol. Jo. 416. 
Void for illegality.|—See Sub-scct. 1, C., post. 


C. Appointment to Object of Power with Invalid 
Modvfications. 

1589. General rule—No ie hacaer| RNS Ota thera 
is an absolute appointment by will in favour of a 
proper object of the power, & that appointment 
is followed by attempts to modify the interest so 
appointed, in a manner which the law will not 

low, the ct. reads the will as if all the passages 
in which such attempts are made were swept out 
of it, for all intents & purposes, 7.e., not only so 
far as they attempt to regulate the quantum of 
interest to be enjoyed by the appointee in the 
settled property, but also so far as they might 
otherwise have been relied upon as raising a case 
of election.—WOoOOLRIDGE v. WOOLRIDGE (1859), 
John. 68; 28 L. J. Ch. 689; 33 L. T. O. S. 254 ; 
5 Jur. N. S. 566; 70 E. R. 340. 
Annotations :—Apld. Churchill v. Churchill (1867), L. R. 5 

Kq. 44. Consd. Bate v. Willate (1877), 37 L. T. 221. 

Distd. White v. White (1882), 22 Ch. D. 555. 

1590. Life estate to object—Invalid gift over— 
Whether case for election.|—(1) Where a party 
has a power of rid mapa over a fund in favour 
of his children, & he appoints to a child, a married 
woman, for life, &, afterwards, upon trust for that 
child’s issue, & gives his own person estate in the 
same manner, the child of the appointor cannot, 
where the ct. declares the appointment bad as to 
the issue, as against her husband, be put to her. 
election nor can the husband be forced to elect. 


after her decease, be settled upon trust 
> &, for those children for their respective 
will, lives; &, after their decease, for their 

. issue in such shares & proportions as 
they should by deed or appoint ; 


& if no issue, for such Nn Or persons. 
as they should by deed oF ' will appoint, 








of the eppointed 
nths 
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(2) A., by his will pave £900 bank stock & £500 
sterling i in trust for his dau hter, then unmarried, 
for her separate use ; after her decease upon trust 
for children, as she should appoint ; in default, for 
her children equally. After the execution of his 
will, on the marriage of his daughter, he gave her 
£500 cash, & settled a sum of £900 bank stock, 
upon trust for her for life, then for her husband for 
life, & after their deaths amongst the children :— 
Held: this was an ademption of the legacy, 
although the children of the daughter took less 
under the settlement than they did by the original 
bequest.— CARVER v. BOWLES (1831), 2 Russ. & M. 
301; 9L. J. 0.8. Ch. 91; 39 E. R. 409. 
angaictings 4 i (1) Apia. Paty v. Lamb (1851), 14 


Beav d. Woolr Woolridge c1S6%), 
John. Co ‘Tomk a ce 


(Al Bato 
White White 
ae 2 . a to 23) Consd. Pym ». “Lockyer 
1841), 5 My: , & ‘er. 29. Refd. Powys »v. rar age (1836), 
Sim Kirk v. EKddowes ioe 
ity, *Minta. Kampf. v. 4 ones (tse 
Lassence v. pene rea). H. » 115 ; 
Stracey ae 2), 1 Dre 73; 
2 Sm. & 416; Gerrard v. Butler (1855), 20 Bae. 541; 
Stephens v. Gadsdon (1855 20 Beav. Puig Rucker v. 
Soholofield (1862), 1 Hem. Cunynghame’s 
Truste Os 40 L, J. Ch. 347 : ’ Mobonela >. MeDonald 
2 Sc. & Div. 482; ‘Cooke v. Cooke (1887), 38 

: Re Crawshay, Crawshay v. Crawshay (1890), 
ies D6 B15 ; Re Holland, Holland v. Clapton, [1914] 








-|—Appointment by will, 
professedly in execution of a power in a marriage 
settlement, to A. for life, or until he should 
incumber, & upon his death or incumbering, to the 
wife of A. for life, for her separate use, & after 
her death to A.’s children; & if A. should die 
without wife or children, to B., who was A.’s 
brother. A. & B. took other benefits under the 
will. The appointment to the wife & children of 
A. being an excessive execution of the power :— 
Held: A. was bound to elect, but B. might 
release to A. all his interest under the appointment. 
—KATER v. RoGeT (1840), 4 Y. & C. Ex. 18; 
5 Jur.5; 160 E. R. 901. 

1592. ——.]—A testator, in exercise 
of a special power, appointed a fund to his three 
daughters, who were objects of the power, their 
exors., administrators, & assigns, in equal shares, 
& he gave his residuary personal estate to the same 
daughters in equal shares, & he directed the share 
to which each daughter should become entitled 
under his will & the appointment to be held in trust 
for the daughter for life, with remainder for her 
children, who were not objects of the power :— 
Held; the daughters took absolute interests in the 
appointed fund, & no case of election was raised 
against them in favour of ie! children.— 
CHURCHILL v. CHURCHILL (1867), L. R. 5 Eq. 44; 
37 L. J. Ch. 92 ; ee R. tees 

Annotations : 








sede yout) A 
217. Refd. Coo Gate D L 
Mentd, Roach o. PTrood ©. Cooper (at : 
15938. ——- ——- ——_.] J—The rhb of an ex- 
The will then expressl y Provided that 


if the acttiomants of t ger & of 
the shares of the “poe fund were 





v. KIna (1864), 15 I. Ch. R. 479.—IR. 


EQUITY. 


clusive power to appoint to her children, appointed 
trustees upon trust during the life of here son J. to 
apply at discretion the whole or any part of the 
income for the benefit of J. or his children, & subject 
thereto upon trust for J.’s children as J. should 
appoint, & in default for fice daughter A., & after 
giving legacies appointed her property not there- 
inbefore appointed to A. :—Held: the whole was 
well appointed to A., & no case of election oe 
arise.—-WALLINGER v. WALLINGER (1869), L. R. 
9 Eq. 301; 22 L. T. 259; 18 W. R. 274. 
Annotation -—Refid. Bate v. Willats (1877), 37 L. T. 221. 


1594. .|—A testator being, under 
a will, tenant for life of a freehold estate, with 
power to appoint the same amongst his children, 
by his will, in execution of the power, appointed 
it to trustees in trust for his son A. absolutely ; ; 
but, ‘‘ in the event of his son dying without issue,’ 
the estate was to go over to certain persons, not 
the objects of the power. A. survived testator, 
was married, & had one child. Other benefits, 
out of testator’ 5 own property, were given by the 
will to A. :—Held: no case o election was raised. 
in favour of the persons not objects of the power, 
against A.— BATE v. WILLATS (1877), 37 L. T. 221. 

1595. ——~ Invalid exercise of power. | 
—PITMAN v. CRUM EWING, No. 1438, ante. 

1596. Appointment to object—With invalid trust 
or request—Whether case for election.|—-BLACKET 
v. LAMB, No. 1586, ante. 

1597. -] — LANGSLOW v. LANG- 
sLow, No. 1461, ante. 

See, also, No. 1462, ante. 

1598. —-— Whether case for election.]—- 
Under his marriage settlement, A. had a power 
of appointing property amongst the children or 
remoter issuc of the marriage. By his will, he 
appointed the settled property to his son & 
daughter in equal shares, to vest in them in the 
manner thereinafter expressed concerning his 
residuary estate. He afterwards gave his residuary 
estate in trust as to one-half to his son absolutely, 
to vest at 25, but: subject to the settlement there- 
inafter directed, which was to be made upon him 
& his children, with gifts over to persons not 
objects of the power. The son insisted that he 
‘cok the settled property absolutely, discharged 
from the void restrictions :—Held : e must elect 
whether he would take unde1 or against the will.— 
TOMKYNS v. BLANE (1860), 28 Beav. 422; 54 
KE. R. 428. 

1599. —— Charge in favour of strangers— 
Whether case for election.]|—A testator, having 

wer under a settlement to appoint the settled 

ereditaments to children of his first marriage 
only, ged the settled hereditaments, de- 
scribing them as his own p pel iar in favour me 
son of the first marriage ject to a char 
favour of his other children, including the chi eee 
of his second marriage, & he devised property of 
his own to the same son subject to the same 
charges in favour of his other children “so as 
to equalise the shares of all his children in all his 
property ” ;—Held: a case of election arose in 



































by his “will gave bencfita out of his 
own property to all the objects of the 


1509 i. 4 mtment to objectt—With power, & direc ia peal ent 
not made in the p manner, invalid or e in of his estate should be sold charged, 
the legacies should Danie absolutely favour of ihe oe ced Sor as by his will poy ieee & the proceeds 
forfei should to the _ election. » having a applied, toge ap the £2,000 
residue of testatrix’s personal estate : wer Pg ap’ int lends to his ; mate borrowed for his. son J., & which he 
—Hed: e direction settle the 8 & proportions stated he hed to form a fund for 
Shares of the appointed fund in a as ‘abould devised certain pa spe es debts & legacies 
amounted ‘ tae caneradied oe felon Survie a him to. te checasatke with well infod, faa caus of elation boing 

o Cc appoint & CBSE O on arose 
attempting to qualify a previous £2,000, borrowed for J.’ anole use,” between a the power & 


ahsolute sppointiven & no question 
of election was paised’ thereby. KING 


& which R. in a subseq of 
bis Wil stator that be tad pala. ie 


te ene oe to the general 
of which R. intended that 
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favour of the children of the second 
yo v. WHITE (1882), 22 Ch. D. 555; 31 W. BR. 
1600. —— Gift over to other objects—Condition 
that other claims be released—Whether case for 
election.|—By a marriage settlement certain funds 
were to be held upon trust after tho wife’s death 
for all or any, to the exclusion of the others, 
of the children of the marriage in such shares & 
roportions, manner & form, as the wife should 
f deed or will appoint. There were nine children 
of the marriage, five sons & four daughters. The 
husband died, having Py his will given all his 
property to his wife for life, & after her decease 
to his children equally. The wife, in exercise 
of her power of appointment, appointed by deed 
of the settlement funds among her four daughters 
upon condition that they should, on request in 
writing by her, her exors. or administrators, 
release to their brothers the shares taken by them, 
the daughters, under the father’s will, & in default 
she appointed the funds to her sons. After the 
mother’s death her exors. requested the daughters 
to make this release; thrce of them did so; the 
fourth, whose interest under the will & settlement 
had been settled on her marriage, did not do so, 
but upon the trustees of the settlement having paid 
the money into ct., she & her trustees instituted 
a suit to have the condition in the appointment 
declared void :—Held: the condition was valid, 
the limitation over being in favour of objects of the 
power; & the institution of this suit was not a 
refusal to release, but the ct. would now on inquiry 
elect for the married daughter & the persons 
interested under her settlement which would be 
most advantageous for them to take.—StTroupD 
v. NORMAN (1854), Kay, 313; 2 Eq. Rep. 308; 23 
L. J. Ch. 448; 18 Jur. 264: 69 EH. R. 132. 


Annotations :—Mentd. Re Holland, Holland v. Clapton, 
(1914) 2 Ch. 595; Vatcher v. Paull, [1915] A. C. 372; 
Re Staveley, Dyke v. Staveley (1920), 90 L. J. Ch. 111. 


1601. In case of failure of trusts— 
Whether case for election.|—A testatrix had, 
under the will of a brother who had predeceased 
her, a power to appoint his property by will among 
his nephews & nieces & the children or child of 
deceased nephews & nieces. She, by her will, 
gave all the real & personal estate of which she 
might be seised or possessed at the time of her 
death, or over which she might have any testa- 
mentary power of disposition to trustees, upon 


£2,000 should be part.—Kine v. Kine 
(1885), 13 L. R. Ir. 631.—IR. 
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trust for sale & conversion, & to stand possessed 
of the proceeds, which she described as ‘‘ my 
said trust funds,’’ upon trust to pay costs & 
expenses, & to pay her debts & funeral expenses 
& certain pecuniary legacies, & then upon trust as 
to the two one-fourth parts of her trust funds 
respectively for persons who were objects of 
the power; & upon trust as to the other two 
one-fourth parts respectively for persons who 
were not objects of the power ; & she declared that, 
in case of the failure of the trusts thereinbefore 
declared of any of the one-fourth parts of her 
trust funds, the one-fourth part, or so much thercof 
of which the trusts should fail, should be held 
upon the trusts thereinbefore declared of the others 
or other of the fourth parts of which the trusts 
should not fail:—Held: (1) testatrix had mani- 
fested an intention to exercise the power & as to 
one moiety of the brother’s property the power 
was well exercised ; (2) as to the other moiety 
of the brother’s property, the appointment was 
invalid but, by virtue of the gift ‘‘ in case of the 
failure of any of the trusts thereinbefore declared,”’ 
that moiety went to the persons to whom the 
first moicty was well appointed &, consequently, 
no case of election arose.—Re SWINBURNE, 
SWINBURNE v. Pirr (1884), 27 Ch. D. 696; 54 
L. J. Ch. 229; 33 W. R. 394. 


Annotations :—As to (1) Consd. Re Cotton, Wood v. Cotton 


tires 40 Ch. D. 41; Re Mayhew, Spencer v. Cutbus 
1901} 1 Ch. 677. 


h, 
Refd. Re Boyd, Nield v. Boyd (1890), 
63 L. T. 92; Re Milner, Bray v. Milner, [1899] 1 Ch. 563. 


See, further, POWERS. 


D. Appointment Void for Lllegality. 


1602. Appointment void for remoteness — 
Whether case for election.]|—WOoOLLASTON v. KING, 
No. 1418, ante. 

603. .J—(1) There is no inflexible 
rule that if the word ‘‘ issue ’’ is evidently used in 
one clause of a settlement as meaning “ children ”’ 
only, it must be construed in the same sense in 
every other clause. A marriage settlement con- 
tained a power for the wife to appoint by will 
among the issue of the marriage, &, in default of 
appointment, the trust fund was to be in trust for 
the issue of the marriage, if more than one in equal 
shares, the son or sons at 21, & the daughter or 
daughters at 21 or marriage; &, in case there 
should be but one child, issue of the marriage, or, 
if more than one, all but one should die without 


without power of anticiparton: & after 
her deat, is trustees to 
hold both capital & income in trust 
for the children of his daughter as she 








1602i. A niment void for remote- 
case for election.}—By a 
marriage settlement trust funds were 
settled upon trust for H., the intended 
husband, for life, & after his death 
for the issue of the marriage, as he 
should by deed or will appoint : & 
in default of appointment, equally. 
. by his will, bequeathed & appointed 
all the property subject to the trusts 
of the settlement, together with other 
property not comprised therein, to 
to pa BF i ” of th or Seer 
come o © pro y 
subject to the trusts of the eattlamant, 
to six children & their survivor 
for their lives & life; & after the 
decease of the survivor of his six 
children he directed that the trustees 
for the time be of his will should 
stand possessed of all the said trust 
. as well those comprised in 
e settlement as those not so com- 
Pee OE ce Sanat 
ch o grandoc s 

as be males, should attain the 
of 21 years, or being females, should 
attain that age or marry, such grand- 


rule against per- 

tuities, no case of election arose.— 

é Hanpcock’s TRUSTS (1889), 23 
L. R. Ir. 34, 42.—IR. 


settlement certain trust funds were 
settled upon trust for the husband & 
wife successively for life, & after their 
deaths for such of the issue of the 
marriage, whether children or remoter 
issue, at such time & in such shares a8 
the husband & wife should jointly 
appoint, & in default as the survivor 
should appoint, & in default for all the 
children of the marriage who should 
attain 21, or marry, in equal shares. 
The husband, who survived his wife 
by his reci his power oO 
appointment under the settlement, & 
at no appointment had been made 
thereunder, bequeathed 
pro subject to the trusts of the 
rode ement & other property of his spikes 


upon trust pay 8 
income to hie daughter for her life 


should appoint, & in default of appoint- 
ment for all her children eg y, & 
he directed that his daughter should, 
within such time after his decease as 
his trustees & exors. might think proper 
to appoint, elect in wri whether 
she would rely on her rights under 
the marriage settlement or take the 
benefits provided for her by his will, 
& in the event of her not electing to 
take the benefits provided for her by 
his will, ho directed his trustees to 
hold the property upon certain trusts 
for the benefit of his son for life, & 
r his decease for his children. Tho 
daughter elected to take under the 
will :—Held: inasmuch as, 
the provisions of the will 
settlement, the restraint on antici- 
aki of the income of the settled 
dad appointed to testator’s pre aed 
& the trusts in favour of her c. ; 
infringed the rule perpetuities, 
she was not bound to elect, & was not 
bound by the clection made by her.— 
Re McCorMIcK, HAZLEWOOD v. Foor, 
i015) 1 I. R. 8153 49 I. . tT 174.— 
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Sect. 3.—Application of doctrine: Sub-sect. 1, D.; 
sub-sects. 2 & 8.] 


having become entitled, then, in trust for such 
only or surviving child; &, in case there should 
not be any issue of the marriage, or all such issue 
should die without having become entitled, then 
upon other trusts :—Held: the word “ issue ”’ 
in the power of appointment must be construed 
in the strict technical sense, & an appointment by 
ee to the children of a deceased son was 

Vv. e 

(2) The wife appointed another part of the fund 

on trust for another living son for his life, with 

remainder to his child or children who should 
attain 21, if more than one in equal shares. Testa- 
trix also bequeathed property of her own to the 
persons who were entitled in default of appoint- 
ment. It was admitted that the appointment to 
the children of the living son was void for remote- 
ness :—Held: the appointment being ex facie 
void, the will must be read as if the appointment 

not been contained in it, & the persons entitled 
in default of appointment were not bound to elect 
between the interest which they took in that way, 

& the benefits given to them by testatrix out of her 

own property.—Re WARREN’s Trusts (1884), 26 

Ch. D. 208; 53 L. J. Ch. 787; 50 L. T. 454; 32 

W. R. 641. 

Annotations :—As to (1) Refd. Re Birks, Kenyon v. Birks, 
1899] 1 Ch. 703. 4s to (2) Consd. Re Brooksbank, 
eauclerk v. James (1886), 34 Ch. D. 160. 

Bradshaw, Bradshaw v. Bradshaw, aed 1 Ch. 436. 
Consd. Re Oliver’s Settimt., Evered v. Leigh, [1905] 1 Ch. 


191. ° Smith v. epence eet 27 
Ch. D. 606; Re Beales’ Settlmt., Barrett v. Bealos, (1905) 
1 Ch. 256; Re Nash, Cook v. Frederick, (1910) 1 Ch. 1. 

1604. ——— ———.]—In applying the doctrine of 
election as to taking under or against an instru- 
ment, there is no distinction in principle between 
an appointment which is void because it is in 
excess of the power & an appointment which is 
void as transgressing the rule against perpetuity. 
A covenant to exercise a special testamentary 
power in a particular way is void. W. by his will 
gave property upon trust for the children of A. 
as A. should by will appoint, & in default of 
appointment for the children equally. A. 
covenanted with the trustees of his marriage 
settlement to exercise the power in a particular 
way. A. by his will made an appointment to 
his son for life with an appointment over which 
was void as transgressing the rule against per- 
 teaeeed & he also made a bequest of property of 

is Own in favour of the son. The covenant was 
not satisfied by the terms of the will :—Held: 
(1) the son of A. was bound to elect between the 
interest bequeathed to him in the property of A. 
& his interest in default of appointment under the 
will of W. ; (2) the covenant was void, &, therefore, 
could not be enforced against the estate of A.— 
Re BRADSHAW, BRADSHAW v. BRADSHAW, [1902] 
1 Oh. 486; 71 L. J. Ch. 230; 86 L. T. 253; 
subsequent proceedings (1906), 50 Sol. Jo. 439, C. A. 


Annotations :—As to (1) N.F. Re Beales’ Settlmt., Barrett 
v. Beales, a 905] 1 Ch. 256; Re Oliver’s Settimt., Evered 


v. Leigh, [1905] 1 Ch. 191; Re Wright, Whitworth ». 
Wright, (1906) 2 Ch. 288.’ Overd. ash, Cook ». 

erick, [1910] re Re Ogiivie, Ogilvie 
©. Ogilvic, [1918] 1 Ch. 492. Phi te @) Evered, 


Molineux v. Evered (1910), 79 L. J. 
“"--<* ~ gy, Winterton, [1922] 1 Ch. 292. 
hrane v. Cochrane (1922), 127 L. T. 787. 

1605. —— -J]—(1) A limitation in a deed 
of a trust of real estate for a class of children 
without any words of inheritance may confer the 
equitable fee upon them where the intention to do 
80 Is expressed or sufficiently shown on the face 
of the instrument. By a e settlement 
dated in 1831 real estate was conveyed to a trustee 





EQuITY. 


upon trust for the husband & wife successively 
for life, & after their deaths upon trust to convey 
& transfer the trust estate between or among the 
children of the marriage as the husband & wife 
should jointly appoint, & in default as the survivor 
should appoint, & in default to all the children 
of the marriage who attained 21, or married, in 
equal shares. The settlement contained a pro- 
vision that no child taking under any appoint- 
ment should receive anything more until the 
other children had received shares equal in value 
to the appointed share, a power of advancement 
up to one-half of the value of each child’s share, 
& a gift over if no child attained a vested interest : 

-Held: there was on the face of the instrument 
amply sufficient indication of an intention that the 
children should take cquitable interests in fee 


simple. 

(2) The husband, having survived his wife, 
by will in exercise of the power given him by this 
settlement, appointed shares of the property to 
his three daughters for life, with remainder to their 
respective children, & gave his daughters interests 
in property of his own :—Held: the appointments 
being void for perpevurey: no case of election was 
raised by the will—®Re OLIVER’s SETTLEMENT, 
EVERED v. LEIGH, [1905] 1 Ch. 191; 74 L. J. Ch. 
62; 53 W. KR. 215; 21 T. L. RB. 61. 

i: , f ttlmt., 
PPE. 2 Thame Satin 


Annotations :—As to 
Grant v. Littledale, [1910] 2 Ch. 181. 
v. Bostock, [1921] 2 Ch. 469. 4s fo 
tt v. Beales, joey 


Settlmt., Norrish v. 
(2) Folld. Re Beales’ Settlmt., Barre ‘ 
1 Ch. 256; Re Wright, Whitworth v. Wri ne {1 


Ch. 288. Apprvd. Re Nash, Cook v. e x; £1910] 
1 Ch. 1. Consd. Ogilvie, Ogilvie v. Ogilvie, [1918] 1 
Ch Refd. Re Macartney, Macfarlane v. ey, 


ie18) t Ch. 300. 

1606. |—When a_ testamentary 
appointment fails for infringing the rule agai 
perpetuities, Tapia taking in default of appoint- 
ment are not bound to elect between their interests 
in the settled fund & interests in the appointor’s 
own property given to them by the will.—Re 
BEALES’ SETTLEMENT, BARRETT v. BEALES, [1905] 
1 Ch. 256; 74 L. J. Ch. 67; 92 L. T. 268; 53 
W. R. 216; 21T. L. R. 101; 49 Sol. Jo. 101. 
Annotations :—Folld. Re Wright, Whitworth v. Wright, 
{1906} 2 Ch. 288. Consd. Re Ogilvie, Ogilvie v. Ogilvie, 
{1918] 1 Oh. 492. Refd. Re Nash, Cook v. Frederick, 

{1910} 1 Ch. 1. 

1607. ——— ——-.]|—_Under two scttlements, one 
made in 1871 & another made in 1882, W. had 
testamentary powers of appointment over the 
settled funds amongst her issue, her children takin 
in default of appointment. She had also unsettle 
property of her own. All the children were born 
after 1871 & before 1882. By her will W. gave 
both the settled & the unsettled properties to 
trustees upon trust in favour of her son & her three 
daughters, part of the son’s share being payable 
to him at the age of 25 years, & the share of each 
daughter being given in trust for her for life with 
remainder to her children :—Held: as the gifts 
to the son at 25 & to the grandchildren were in 
respect of pal ae ad settled in 1871 void as 
infringing the rule against perpetuities the children 
of W. were not bound to elect between what was 
invalidly appointed to them & the interests validly 
given to them by the will—Re Wricut, WHIT- 
WORTH v. WRIGHT, [1906] 2 Ch. 288; 75 L. J. Oh. 
500; 04 L. T. 696; 54 W. R. 515. 

Annotations :—Refd. Re Nash, Cook v. Frederick, [1910] 

1 Ch. 1. Mentd. Re Paul, Public Trustee v. Pearce, 
{1921} 2 Ch. 1. 

1608. —— -|—(1) The rule commonly 
known as the rule against double Parr ty saa 
namely, that after an estate has been ted to an 
unborn person for life a remainder cannot be 
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limited to any child of that unborn person, applies 
to equitable as well as legal estates. 
(2) Where by his will a testator makes an 
appointment which is held to be invalid as trans- 
the rule against double possibilities, 
also confers benefits upon the person entitled 
in default of appointment, no question of election 
arises.—Re Nasu, Cook v. FREDERICK, [1910] 
1 Oh. 1; 79 L. J. Ch. 13; 101 L. T. 8387; 26 
T. L. R. BT 54 Sol. Jo. 48, 0. A. 
Annotations :—As to 1) Refd. Re Park’s Sottlmt., Foran v. 


Re Bullock’s Will Truste, Bul- 
; Re yore eer ee 


] 1 Ch. 
(3) Oona. Fi Re Ugilvie, Oe v. ene isis} ‘che tog. 


Re rtney, Macartney, [1918] 
1 Ch. 300. Generall y: Moentd. . Re Starnford & Warrington, 
Payne v. Grey, [1912] 1 Ch. 343. 


See, further, POWERS. 


SUB-SECT. 2.—DISPOSITION BY SEPARATE 
INSTRUMENTS. 

1609. Two settlements—Realty & personalty— 
Regarded as one instrument.|—Two ante-nuptial 
settlements of even date, one of realty & the other 
of personalty :—Held: they were one settlement 
for the purpose of putting to her election a person 
whose property was affected by one, & who claimed 
a benefit under the other.—BACON v. CosBy (1851), 
4 DeG. & Sm. 261 ; 20 L. J. Ch. 213; 17 L. T. 0.8. 
289; 15 Jur. 695 : 64 KH. BR. 824. 

Aa oasis :—Refd. Codrington v. Lindsay (1873), 8 Ch. App. 


1610. Two separate wills—Forming one testa- 
mentary scheme—Regarded as one instrument.]— 
Testator made his testamentary disposition in 
two instruments in Scottish form, one disposing 
exclusively of British & the other exclusively of 
Australian property. He declared that the British 
instrument was to be construed & administered 
according to the law of Scotland, & the Australian 
instrument according to the law of New South 
Wales. There were separate trustees of each 
instrument, the two together constituting one will 
completely disposing of testator’s estate. Under 
the sedaveal law, there being no children, the 
widow’s legal right, as terce & jus relicte, was to 
one-half of testator’s personal estate; but the 
provisions of the will were expressly stated not 
to be in full of such right. The widow claimed & 
established her legal right to the property in 
Scotland in the Ct. of Session, & also claimed the 
bequests made in the Australian will :—Held: as 
the two instruments really constituted one will, 
the widow must be considered to have made her 
election, & her interest under the Australian 
will must be applied to compensate the persons 
- pointed by her election.—DOUGLAS-MENZIES 

MPHELBY, [1908] A. C. 224; 77 L. J. P. OC. 
64; 98 L. T.509; 24T.L. R. 344, P.O. 
Annotations :—Consd. Pitman ». Crum Ewing, [1911] A. C. 
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deed of 1820.—STEWART »v. STEPHEN 
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©. 860. Me 
Netherlands 8.8. nm 


Loe mata. Brown v. Gregson, [1920 
ures Creameries v. H EN ass 
noe B. 608. 


SuB-sEcT. 3.—DISPOSITION OF PROPERTY 
SUBJECT TO SETTLEMENT. 

1611. Disposition by tenant in tail—Gift to 
remainderman conditional on release of claim— 
apie eae v. MORDANT (1706), Gilb. Ch. 
2; 23 nom. Noys v. MORDAUNT, 
3 bre. Bele “Prec. Ch. 265. 

Annotations :—-Consd. Jenkins v. Jonkins (1736), Cas, Suv. 


250. Refd. Ho ervey v. Desbouverie (1735 
Talb. 130; Streatfleld v. Streatfield (1135), Cas ‘ 
Talb. 176; Lilovellyn v. rrr ees (1740), Barn Ch. 


445; Walpole v. Conway (1740), Barn. Ch. 153; Incledon 
5. Northoota (1746), 3 Atk. 430; Ayres v. Willis (1749), 
a Sen. 230; 1749), 1 Ves. Sen. 


Goodwyn v. Goodwyn 
arty v. Greenbank (1 749), 3 Atk. 


. 695; Kirkham 

v. Smith ed 1 Ves. Son. 258; Bo ughton v. Boughton 
et), os. Sen. 12; East v. Cook (1 ie 2 Vos. Sen. 
2 vee Sen. 3; Clark v. 


: Archer v. ~ Popo era 
Gules (1755), 2 Ves. 7; Moore v. Goars (1755), 
2 Ves. Sen. 596; Forrester v. Cotte SE tal Amb. 388; 

Arnold v. Kempstead (1764), aaah. llareal 
yaar ee) Amb. ny Frank - 

15 Vos. 391, n.; Williams v. Williams (1 
152; Tawiee King 1780), 9 Bro. C. C. 600; 
Best (1791), 1 Ves. 285; Finch v. ince (1792), 1 Ves. 
534; Whistler v. io ee vibe 2 Ves. 367; Broome 
pig Peart 1805), 1 3 recon Vv. ‘Woodford 
(1806), 13 Ves. doo? anole v. Parkyns (1818), = Dow, 
149; Gretton ». Howard (1819), 1 Swan. 409; Halford 
: pion ae Brod. & Bing. 12; Cooper "v. “Cooper 
(i874), L . 53; Re Vardon’s Aaa i bhe 84), 28 
eer Re De Burgh Lawson, De Burgh Lawson v. 
De arch Lawson (1885), 53 L. 5622; Re Hancock, 
Hancock v. rove, toe 4 1 Ch. 16; Pitman “ Crun. 


E {1 Menta. Mansell v. Mansell 
os 2), Cas. temp. Talb. ane qo oigne v. Fox (7sae 1 


tk. 575; Devese v. Pontet Tso 1 Cox, Hq. Cas. 188 ; 
fe Anderson, Pegler v. Gillatt, [1905] 2 Ch. 70. 

1612. Devise to remainderman with limita- 
tions in remainder—Election.|—-Tenant in tail of 
estates in settlement devised those estates, & 
other estates of which he was seised in fee, to 
his heir-at-law, who was the next remainder- 
man in tail for life, with remainders over; & 
also a legacy of £1,000: the heir claimed the 
estates in opposition to the will :—Held : he would 
not be put to his election.—-WHITE v. WHITE (1776), 
2 Dick. 522; 21 BH. R. 372, L. C. 

1618. ——— Resettlement without barring entail 
—Benefit under resettlement received by heir in 
tail—Election. ae produce of an entailed pro- 
perty was settled on the parents, & afterwards on 
the children. It turned out that, as to part of the 
fund, the entail had not been barred :—Held : 
the heir in tail, a son of the marriage, having 
accepted benefits under the settlement, was bound 
to give effect to it as to the part not disentailed.— 
ae v. WARD (1861), 29 Beav. 407; 54 E. R. 
Annaler: :—Refd. Codrington v. Lindsay (1873), 8 Ch. App. 


1614. ———- No disentailing assurance of settled 


Not regarded ane instrument.}-— 
Where a nuaband & wife executed two 





deeds—Form settle- 1832). 11 Sh. (Ct. of Sess.) 139.— 
Pee ak pekin br ey es Scor mutual deeds—by one of which thoy 
A part 1803 executed an ——,)— A testator settled their se Ne estate, py the 








tion o 


favour of his wife & afterwards in lott at his cease 


deeds of oe which successivel 
referred 


other their heritable—on each dee 
reforring to te fact of their having 


ao executed another deed making a executed the other, but ne property 
rovision for her “in corrobora on disposed of ig a ee &  deing settled for d neha purposes i 
of & in addition to the foresaid assi movable cstate:—Held: the thre. ‘he two deeds & cach belt capable of 
” & declared that prov. deeds were to be construed & con- eing carried into effect without 
together yes the assignation should sidered as constituting - ether one ‘reference to the vother Held: tho 
be in full of all terce, ta relicke, ¢ ete. : total & consistent ent. Survi spouse a sander the 
“Held: the two deeds were to be v. WATSON (1841) ae ‘Dunl, 086 deed was not 
sia cinch ans (Sea choy ‘itl ook HE, EPO Hn a a= 
oO © ow could no — 
the benefit of ae _— tion in Dow ». Barre 2866), 18 Dunl. (Ct. 
1808 without giving up her jus relict, s. Two mutual deeds— Capable of of Sess.) 820; 2 Jur. 348, 420,— 
though shoe to repudiate the being carried into effect separately. SCOT. 


J ——VOL. xx. 
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property—Tenant in tail in remainder entitled on 
death of settlor—Subsequent appointment of 
settled property under powers of settlement.|—By 
a settlement made in 1842 on the marriage of a 
female infant, the husband & wife covenanted 
that as soon as the wife attained twenty-one 
certain real estate to which she was entitled as 
tenant in tail, & certain personal property belong- 
ing to her, should be conveyed, & assigned to trustees 
pe trust after the death of the wife, for the 
children of the marriage as the husband & wife 
by deed, or the survivor of them by deed with or 
without power of revocation & new appointment, 
or by will, should appoint, & in default of appoint- 
ment in trust for the children of the marriage in 
equal shares, & by the same settlement the 
husband assigned a policy of assurance upon his 
own. life to the trustees upon the same trusts. 
The joint power of appointment was never 
exercised, & the wife died in 1857, without having 
executed any disentailing assurance of the real 
estate. Her eldest son entered into possession 
of the real estate as tenant in tail. In 1864 the 
husband, by deed reciting that the eldest son was 
the heir in tail of his mother, appointed all the trust 
funds comprised in the settlement, other than the 
real estate, to the four younger children, & reserved 
to himself a power of revocation & new appoint- 
ment by deed or will. The trustees then divided 
the trust funds with the exception of the moneys 
secured by the policy, between the four younger 
children. In 1869 the husband by will in express 
exercise of the power contained in the marriage 
settlement, appointed specific sums of money 
to the eldest son & three of the younger children, 
& appointed the residue of the settlement funds to 
the eldest son. In 1878, by deed, reciting the 
deed of 1864, the division amongst the four 
younger children, & that the moneys secured by 
the policy were the only fund remaining subject 
to the trusts of the settlement, the husband, 
in exercise of the power reserved by the deed of 
1864, revoked the appointment thereby made, 
& appointed the policy moneys in equal fifths, 
between his eldest son, his three surviving younger 
children, & the three children of a deceased 
younger child, & again reserved to himself a power 
of revocation. In 1883 the husband by deed made 
the appointment of 1878 in favour of his eldest 
son, irrevocable, & in 1888 the husband died. 
Upon a summons as to who were the persons entitled 
under the settlement :—Held: (1) the date of the 
husband’s will being before that of the deed of 
1878 there was sufficient. evidence of ‘‘ a contrary 
intention ’’ within Wills Act, 1837 (c. 26), 8. 24, & 
consequently that the will did not speak from the 
death of testator so as to revoke the appointment 
by that deed; (2) as the deed of 1878, although 
removing four-fifths of the fund from the operation 
of the will, did not ad aah to revoke it, the will 
under Wills Act, 1837 (c. 26), 8. 19, remained in 
force, & operated as to the one-fifth ineffectually, 
appointed by the deed of 1878 to the grand- 
children of tor; (3) having regard to the 
intention shown by the appointor in the deed of 
1878, the eldest son was not bound to elect between 
the real estate, which devolved on him as tenant 
in tail, & the interest spree’ to him by that 
deed ; (4) he was bound to elect between such real 
estate & the benefits derived by him under the will, 
inasmuch as the will took effect by the operation 
of law & independently of the intention of testator. 
—Re WEL1s’ Trusts, HARDISTY v. WELLS (1889), 


EQUITY. 


42 Ch. D. 646; 58 L. J. Oh. 835; 61 L. T. 588 ; 


88 W. R. 229. 

Annotations :—As to (2) Refd. Re Hayes, Turnbull r. Hayes, 
[1900 2 Oh. 332. Generally, Mentd. Ke Barker’s Settimt., 
ocker v. Vernon Jones, [1920] 1 Ch. 527. 


Whether intention to dispose of more than 
own interest presumed.|——See Nos. 1487, 1488, ante. 
1615. Disposition of settled property—Conflicting 
with interest of beneficiary under settlement— 
Gift to beneficiary In lieu of se raga 
JENKINS v. JENKINS (1786), Belt’s ae 250 ; 
West temp. Hard. 665, n.; 28 E. R. 517, 
Annotations :—Refd. Graves v. Boyle (1739), 1 Atk. 509 ; 

Boughton v. Boughton (1750), 2 Ves. Sen. 12; v. 

Guise (1755), 2 Ves. Sen. 617 ; Forrester v. Cotton (1760), 

1 Eden, 532; Cull v. Showell (1778), Amb. 7237; Tibbits 

v. Tibbits (1816), 19 Ves. 656. 

1616. j—The wife, being 
entitled to a settled estate, the husband gave her by 
will an interest in another estate, & all his personal 
property, in lieu of her claims. The will was not 
duly attested to pass real estate :—Held: she 
could not take the devised land, but must elect 
between the personal estate alone, & her claims 
under the settlement.—NEWMAN v. NEWMAN 
(1783), 1 Bro. C. C. 186; 28 HE. R. 1073, L. C. 

1617. ——~- ——— Gift to beneficiary conditional 
on conveyance of interest—No election.|—-ROUNDEL 
v. CURRER (1786), 2 Bro. O. C. 67; 29 E. R. 39. 
Annotation Apld. Robinson v. Wheelwright (1856), 6 

De G. M. & G. 535. 

1618. ——— ——— Separate gift to beneficiary— 
Election.|—(1) Where testator, making provision 
for the different branches of his family, gives a 
fee-simple estate to one & a settled estate to 
another, imagining that he had power so to do; 
a tacit condition is implied to be annexed to the 
devise of the fee-simple estate, that the devisee 
thereof shall permit the settled estate to go accord- 
ing to the will; & if in that respect he should 
disappoint the will, what is devised to him shall 
go to the person so disappointed. It being pre- 
sumed, that if testator had known his defect of 
power to devise the settled estate, he would out 
of the estate in his power, have provided for that 
branch of his family who was not entitled to the 
settled estate; & have declared that no person 
should enjoy a legacy or devise, who controverted 
his power, as to any benefit given to another. 

(2) It is a rule in oy that if one indebted 
to another does by will give him a sum equal or 
more than the debt it shall be deemed a satisfaction 
for the debt (LORD HARDWICKE, C.).—Bor v. Bor 
(1756), 8 Bro. Parl. Cas. 167; 1 E. R. 1247, H. L. 

1619. ——- ———- Life estate to beneficiary in 
fund of which part subject to settlement—Election. | 
—BIGLAND v. HUDDLESTONE (1789), 8 Bro. C. C. 
285,n.; 29 EB. R. 539. 


Annotations :—Refd. Green v. Green (1816), 19 Ves. 665; 
Codrington v. Lindsay (1873), 8 Ch. App. 578. 


Whether intention to dispose of more than 
own property presume No. 1491, ante. 
1620. Agreement before marriage to settle 
specified property—Subsequent assurance not in 
pursuance of agreement—-Gift by will to person 
claiming under agreement — Election.] — The 
ancestor by articles previous to his marriage, 
agreed to settle certain lands to the use of himself 
& his intended wife, remainder to the issue of the 
marriage, in the usual manner. He made a deed, 
not pursuant to the articles, & had a son & two 
par ters; & upon the e of his son 
settled other lands, in consideration of this last 
marriage, in the usual manner; & levied a fine 
of the former lands to the use of himself in fee; 
& then made his will, & devised of the former 
lands to his two daughters, & the rest of his real 
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estate to trustees, to the use of his grandson for 
life, with usual remainders; & with direction, 
out of the profits, to educate the grandson, & to 
place out the rest of the profits, to be D gare to the 
grandson at 21 years of age; & if he did not attain 
that age, to be paid to his daughters, their exors., 
etc. :—Held: grandson was not to be bound by 
the deed, which did not pursue the articles, but 
he should make his election when he came of age ; & 
if he chose to take lands, which ought to have been 
settled. the daughters (his aunts) should be reprised 
out of the lands devised to him —STREATFIELD v. 
STREATFIELD (1785), Cas. temp. Talb. 176; 1 
Swan. 436, n.; 25 E. R. 724, L. C. 

Annotations :—Apld. Whistlor v. Webstor (1794), 2 Ves. 367 ; 


Cooper v. Cooper (1874), L. R. 7 H.L. 53; Re Vardon’s 
Trusts (1884), 28 Ch. D. 124. Consd. Re Hancock, Han- 
Ch. 16. Refd. Boughton v. 


‘ . ; Frank v. Standish 
.; Finch v. Finch (1792), 1 Ves. 
34; Broome v. Monck (1805), 10 Ves. 597; Thellusson 
v. Wordford (1806), 13 Ves. 209; Re Chesham, Cavendish 
v. Dacre (1886), 31 Ch. D. 466. 


SUB-SECT. 4.—DISPOSITIONS VOID IN LAW. 
A. Disposition Void for Remoteness. 
1621. General rule.|—WoLLASTON v. KING, No. 
1418, ante. 
Appointments void for remoteness.j|—See Sub- 
sect. 1, C., ante. 


B. Disposition by Married Woman. 
ae Married Women’s Property Act, 1882 
Cc. e 
1622. Claim by husband in respect of marital 
right—Separate property—Whether _ election.]/— 
Q@u.: whether a person, claiming, inaependent of 
the will, by legal title, as heir, or husband as to 
separate property of the wife, is to be put to 
election, in respect of a devise or bequest of that 
property to him.—RiIcH v. COCKELL, RIcH v. 
HULL (1804), 9 Ves. 369; 32 E. R. 644, L. C. 
Annotations :—Consd. Schroder v. Schroder (1854), Kay, 
578; Re Do Burgh Lawson, De Burgh Lawson v. De 
Burgh Lawson (1885), 55 L. J. Ch. 46. Expld. Re Harn, 
Leacroft ». Harris, [1909] 2 Ch. 206. Refd. 2e Blake, 
Blake v. Power (1889), 60 L. T. 663. Mentd. Walter v. 
Hodge (1818), 2 Swan. 92; Caton v. Rideout (1849), 2 
H. & Tw. 33; Darkin v. Darkin (1853), 17 Beav. 578; 
Haddon v. Fladgate aed 1 Sw. & Tr. 48; Gardnor v. 
Gardner (1859), 1 Giff. 126; Smith v. Harding (1865), 
New er 333 ; Carnegio v. Carnegie (1874), 30 L. T. 
460; Re Curtis, is (1885), 52 L. T. 244; 
Edward v. Cheyne (No. 2) (1888), 13 App. Cas. 385; 
fe Flamank, Wood v. Cock (1889), 40 Ch. D. 461. 


1628. Property not wife’s at date of will— 
But would have passed under Married Women’s 
Property Act, 1882 (c. 75), if her own—Husband put 
to election.|—Re Harris, LEACROFT v. HARRIS, 
No. 1471, ante. 

1624. Claim of heir-at-law on next of kin— 
Whether put to election.]—A., a married woman, 
having a general power of appointment notwith- 
standing coverture over fund (a), & also by her 
marriage settlement bel to appoint funds (b) & 
(c) in case she died her husband’s lifetime, by 
her will, made in her husband’s lifetime, appointed 
all these funds amongst several persons, some of 
whom were her next of kin. By the death of her 
husband in her lifetime A. became absolutely 
entitled to (6) & (c), but her will was not republished. 
Probate being limited to fund (a), which was 
insufficient to pay the legacies in full :—Held: 
those of the legatees who were also next of kin 
were not put to their eléction, but were entitled 
both to their shares of the residue, as to which, 
in the events that had happened, the appointment 
had failed, & also to proportionate p 
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legacies.—-BLAIKLOOK v. GRINDLB (1868), L. BR. 7 
Kq. 215; 38 L. J. Uh. 247; 17 W. BR. 114. 
Annotations :—Refd. Re Anderson, Pegler v. Gillatt, [1905] 

2 Ch. 70. Mentd. Re Lambert’s Estate, Stanton v. 

Lambert (1888), 39 Ch. D. 626. 

1625. .|—A married woman by her 
will, in exercise of a power of appointment, duly 
eppomice certain property upon trust for a class 
of persons, including her heir-at-law. She also 
affected to devise freeholds, to which she was 
entitled in fee simple, but not for her separate 
use to persons other than her heir-at-law :—Held : 
the heir-at-law was not put to his election.— 
Re Dr BurGH LAWSON, DE BurRGH LAWSON v. 
DE BurGcH LAWSON (1885), 55 L. J. Ch. 46; 53 
L. T. 522; 34 W. R. 39. 

Annotation -—Reld. Fe Harris, Loacroft v. Harris, (1909) 


1626. J|—In 1881 a woman seised 
in fee simple of two freehold houses & possessed of 
a long-leasehold shop, but not in either case to 
her separate use, married a solr. On May 10, 1883, 
she purchased the freehold reversion of the shop. 
She died in 1897 without ever having had any 
issue, having by her will, made in 1888, devised 
‘‘ all’? her ‘‘ freehold shop ”’ to her trustees upon 
trust for sale & to pay a sum of £1,300 out of the 
proceeds to certain named persons, & “all the 
residue of the real estate over which ’’ she “ had 
a disposing power’”’ to her husband for life, to 
whom she also bequeathed all other her personal 
estate absolutely, & from & after his death she 
devised ‘‘ all other’”’ her ‘real estate’? to her 
trustees upon trust for sale & to pay & divide the 
net proceeds as therein mentioned. The husband, 
the sole surviving exor. & trustee, proved the will 
& elected to pay & paid estate duty on the real 
estate passing on his wife’s death. He went into, 
& remained in, possession of all her real estate 
until his death in 1917, without giving any acknow- 
ledgment of the title of the heir-at-law. He 
appointed pltfs. exors. of his will which contained 
a devise & bequest of his real & residuary personal 
estate. Upon a summons for the determination 
of the partics entitled to the properties in question : 
—RHeld: (1) as to the two freehold houses: the 
doctrine of election did not operate, inasmuch as 
the husband had no title to the houses when his 
wife died, & even assuming, contrary to what in 
his lordship’s opinion was the true effect & con- 
struction of the will, that the will purported to 
give the husband & remaindermen an interest 
or benefit in the houses in question, they were not 
estopped from saying that the houses did not pass 
under the wife’s will; (2) as to the shop the 
husband’s marital interest in the term prevented 
merger, but as the wife had purported to deal with 
the whole interest in the shop, & not merely the 
reversion, & as the husband took a life interest in 
it subject to the charge of £1,300, & had accepted 
his wife’s personal estate, he must be treated as 
having elected to allow his interest in the shop te 

ass under his wife’s will.—Re Cook, COOLE v. 
PLIGHT, [1920] 2 Ch. 586; 89 L. J. Ch. 619; 124 
L. T. 61; 36 T. L. R. 736; 64 Sol. Jo. 739. 

See, generally, HUSBAND & WIFE. 














C Disposition Void by Foreign Law. 
1627. Donee put to election.|—Re Ocitvin, 
OGILVIE v. OGILVIE, No. 1532, ante. 
See, also, CONFLICT oF LAws, Vol. XI., p. 374, 
Nos. 587-546. 


Sup-sectT 5.—GRANTS FROM THE CROWN. 
1628. Doctrine not applicable.|—A. & B. join 


of their in a petition to the Crown representing an estate 


BE 2 
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to have escheated & procure a granted of it to 
be made to them :—Held: (1) A. could not after- 
wards set up a claim to one part under a prior 
title in himself, while taking the benefit of the 
grant as to the rest; semble: (2) the doctrine of 
election did not extend to grants from the Orown. 
-—CUMMING v. FORRESTER (1820), 2 Jac. & W. 334 ; 
37 E. R. 656. 

Acceptance of grants from Crown.|—See Con- 
STITUTIONAL LAW, Vol. XI., p. 580, Nos. 815-818. 





SUB-SECT. 6.—INSTRUMENT INVALID TO PASS 
FOREIGN PROPERTY. 
See ConFLict oF Laws, Vol. XI., p. 374, Nos. 
587-546. 


SUB-SECT. 7.—PERSON TAKING UNDER 
DERIVATIVE TITLE. 

1629. General rule—Donee deriving interest after 
death of testator— Whether election.]|— Howe 1s v. 
JENKINS, No. 1476, ante. 

‘ -| —— Heiress-at-law was 
put to her election whether she would take under 
or against the settlement. 

Af a person disper of the property of A. by his 
will A. cannot take the benefits given to him under 
the will without giving up the property which 
testator has disposed of ; but if it happens that 
the legatee or devisee of other property disposed 
of by the will leaves that property to A. or dics 
intestate, & A. as his heir-at-law or next of kin, 
mat pare some of the property disposed of by the 
will of the testator, then no case of election arises 
at all, because A. takes it independently & by a 
separate & distinct course. That is a principle 
well recognised in all cases of election (Lorp 
ROMILLY, M.R.).— BROWN v. BROWN (1866), L. R. 
2 Eq. 481; 14 L. T. 694. 











pel :—Refd. Codrington ». Lindsay (1873), 8 Ch. App. 
1631. -———.|—Testator, being en- 








titled under a settlement subject to a life interest, 
to a moiety of a fund, by will, after reciting 
(erroneously) that he was under the settlement, 
‘* subject to the trusts therein contained,” entitled 
to the whole, purported to bequeath the whole, 
& to give one moiety to the husband of the lady 
who was really entitled under the settlement to a 
moiety of the fund :—Held: the husband, who 
had become his wife’s administrator, was not 
bound to elect between the legacy & his wife’s 
moiety. GRISSELL v. SWINHOE (1869), L. R. 7 Eq. 
291; 17 W. R. 438. 
An — & Distd. Cooper v. Cooper (1874), 


——~ ——.|—COOPER v. COOPER, 





No. 1419, ante. 

1683. Application of rule—Husband claiming as 
tenant by curtesy—When interest already subject 
of election & compensation.|—A. tenant in tail 
with power to lease, remainder to B. wife of CO. in 
tail, conceiving himself to have obtained the fee 
under & void execution of a power made leases 
exceeding his power, reciting that he was seised 
of the freehold & inheritance, & covenanting for 
quiet enjoyment against any act or default of 
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himself or those claiming under him. A. by his 
will devised the estates & others to B. for life ; 
remainder to trustees to preserve contingent 
remainders; remainder to her first & other sons 
in tail male; remainder to her daughter & her 
first & other sons, & to D. & his first & other sons, 
successively in the same manner; & gave to B. 
& CO. certain interests in his personal estate; & 
gave the residue to D. ; who filed a bill to have the 
will established: B. elected to take her estate 
tail in opposition to the will; which the master 
reported to be for her benefit : after her death C., 
who had taken under the will, claimed as tenant 
by the curtesy: & sells dove ejectments against 
the lessees, some of whom expended consider- 
able sums on their tenements: neither the lessees 
nor D. are entitled to stop the ejectments or to 
put CO. to his election: but an injunction was 
granted on their undertaking to bring on their 
causes the following term.—OAVAN (LADY) v. 
PULTENEY (1795), 2 Ves. 544; 30 E. R. 768, L. O. ; 
subsequent proceedings, sub nom. DARLINGTON 
(EARL) v. PULTENEY, CAVAN (LADY) v. PULTENEY 
(1797), 3 Ves. 384, L. C. 


Annotations :—Consd. Woodhouse v. Jenkins (1832), 9 
Bing. 431. Expld. & Distd. Cooper v. Coopor (1874), 
L. R. 7 H. L. 53. . Ward v. Baugh (1799), 4 Ves. 
623; Green v. Green (1816), 2 Mer. 86; Gretto 
Haward (1819), 1 Swan. 409; Griggs v. Gibson, Ma 


n v. 


v. Gibson eed): ja 6 a =i 685; He Vardon’s Trusts 
(1884), 28 : h. D. 124. Mentd. Williams vr. Burrell (1845), 
1634. Husband entitled as wife’s adminis- 





trator.) —GnissELL v. SWINHOE, No. 1631, ante. 

1685. Interest derived before death of testator— 
Claim to unascertained residue—Subject to pay- 
ment of debts—Election.|—-CooPER v. CoopER, No. 
1419, ante. 


SUB-SECT. 8.—PROPERTY DEVISED BEFORE 
WILxLs Act, 1837. 

1636. Whether heir-at-law must elect—Recon- 
veyance of estate—Subsequent to date of will.|— 
PLOWDEN v. HYDE, No. 1448, ante. 

1637. Real estate acquired—Subsequent to 
date of will..|RENDLESHAM v. WOODFORD, No. 
1446, ante. 

1638. .J—A devise & bequest of 
‘all my estate & effects, both real & personal, 
which I shall die possessed of,’’ extends to lands 
purchased by testator after the date of his will ; 
& therefore the hcir, taking benefits under the will, 
must elect.—CHURCHMAN ¥v. IRELAND (1831), 1 
Saris & M. 250; 1. J. Ch. 172; 39 E. R. 96, 

ot. 

Annotations :-—Folld. Hance v. Truwhitt (1862), 2 John. & H. 
216. Refd. Allen v. Anderson (1846), 5 Hare, 163; Maxwell 
v. Maxwell (1852), 16 Beav. 106; Plowden v. Hyde meals 

8.171; Schroder v. Schroder (1854), 24 L. T. 0.8. 


2 Sim. N. 
245; Jacob ve Jacob (1898), 78 L. T. 451. Mentd. Paine 
wv. Jones (1874), 30 L. T. 779. 
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1639. ———.]|— SCHRODER v. SCHRODER, 
No. 1449, ante. 

1640, ——— -|—A devise before 1838 
of all my freehold hereditaments, & all my goods, 


chattels, ‘‘ & generally all other my real & personal 
estates & effects whatsoever ... whereof I, or 
any person or persons in trust for me, am, is, or 
are, or shall or may be seised or possessed ’’ :— 
Held: such devise put the heir to his election as 
to after-acquired lands.—HANcE v. TRUWHITT 
(1862), 2 John. & H. 216; 31 L. J. Oh. 289; 6 
L. T. 193; 8 Jur. N. 8. 480; 10 W. BR. 191; 70 
E. R. 1036. 
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PART X. SECT. 3, SUB-SECT. 7. 
1634 i. Application of rule—Huaband entitled as wife’s administrator. }—ARMBTRONG v. LYNN (1875), 9 I. R. Eq. 186.—IR. 


Part X.—ELECTION. 








1641. ——.]—(1) Testator, by his 
will made in 1832, devised certain freehold pro- 
perty which he had contracted to purchase, but 
the purchase of which had not been completed at 
the date of the will, & all other his real estate 
wheresoever & whatsoever, to his three sons in 
manner therein mentioned. In 1834 the property 
which testator had contracted to purchase was 
conveyed to him in fee to uses to bar dower. 
In 1835 testator died :—Held: the conveyance of 
1834 operated as a revocation of the devise in the 
will of the freehold property so conveyed. 

(2) There is nothing which would call upon the 
heir for election for that depends upon the con- 
struction of the will & there is nothing here which 
expressly or at all points to any intention of dis- 
posing of anything except what, under the con- 
struction which must be placed upon a will made 
at that time, was property which the testator was 
then possessed of (LORD HALsBuRyY, C.).—JACOB 
v. JACOB (1900), 82 L. T. 270, H. L. 


SUB-SECT. 9.—OTHER CASES. . 


1642. Gift partially failing—Real & personal 
property in lieu of claim on settled estate—Failure 
of gift of land—Election between gift of personalty 
& claim under settlement.|—NEWMAN v. NEWMAN, 
No. 1616, ante. 

1648. Children entitled to mother’s separate 
estate—Estate devised away from children by 
father—Testamentary gift to children.j—(1) A 
transaction between a man & his wife as to the 
purchase of her separate estate, but not carried 
into effect, shall not now be so; but 1.is personal 
estate shall account for rents & profits. 

(2) That estate descending, the children who 
take it shall elect, as between it & their claims 
under the will.—Pirr v. Jackson (1786), 2 Bro. 
C. C. 51; 29 HE. R. 27; subsequent proceedings, 
sub nom. SMITH v. CAMELFORD (LORD) (1795), 2 
Ves. 698, L. C. 

Annotations :—Gencrally, Mentd. Robinson v. Hardcastle 

a 2 Term Rep. 241; Bristow v. Warde (1794), 2 Ves. 

36; Routledge v. Dorril (1794), 2 Ves. 357; Thellusson 

v. Woodford (1798), 4 Ves. 227; Crompe ». Barrow 

Ce apie ect 

». Bright (1836), 2 My. Cre 2 

dy 3 Hare, 1; Mon 

mango Doring (1852) 2 De GM. & Gils: i 

nny v. R — M. ° >; ¥ i 

Capper (1853), Kay. 163 ; ise v. Hoad (1855), 1 K. 5: 

620; Re Mortimer, Gray v. Gray, [1905] 2 Ch. 502. 

1644. Mortgage debts excepted from charge in 
will—-Payment of wife of mortgage on her estate 
out of assets.|—General exception of mtge. debts 
out of charge in will for debt is not sufficient to 
put wife to clection to take under will, or have 
mee: of her estate paid out of assets.—CLINTON 
v. HOOPER (1791), 1 Ves. 173; 3 Bro. C. C. 201; 
1 Hov. Supp. 64; 30 E. R. 286, L. C. 
Anno :—Dbtd. Hudson +». Carmichael (1854), Kay, 

613. Expld. Halli v. Hall, {1911} 1 Ch. 487. . Rus: 

combe v. Hare (1818), ow. 1; Thomas v. Thomas 

(1855), 2K.&J. 79. Mentd. Paget v. Pagot, [1898] 1 

1645, Covenant to settle real estate on children 
—Testamentary gift of real & personal estate— 
Children entitled to real estate under covenant.|— 
A., by deed, on his marriage, covenanted to settle 
by his will, all his real & personal property to his 
wife for life, with remainder to the issue of the 
marr as tenants in common. 

By the same deed, an estate of the intended wife 
was conveyed to the use of A. for 99 years, if he 
should so long live; remainder to the wife for 
life ; remainder to the children of the marriage, as 
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the husband & wife should appoint; in default, 
over. 

Another estate was conveyed, in contemplation 
of the iage, to the use of A. for life ; remainder 
to the intended wife for life; remainder to the 
children of the marriage, as A. & wife, or the 
survivor, should appoint; in default, over. 

The marriage took effect, & there were issue 
three children, daughters, B., C., & D. 

After the marriage another estate was conveyed 
to the use of A. for life; remainder to his wife 
for life ; remainder to the children of the marriage, 
as A. & his wife, or the survivor, should appoint ; 
in default, over. 

A. & his wife, by decd, appointed one of the 
estates to the use of B. for 99 years, if she should 
so long live; with remainder to the use of her 
children, as she should appoint; & reserved a 
power of revocation ; & he made similar Sppolny 
ments of the other two estates to OC. & D. re- 
spectively. 

B. married & died in the lifetime of A., leaving 
her husband & three children. C. died in the 
lifetime of A., intestate & unmarried. D. re- 
mained unmarried. 

A. being possessed of considerable real estates, 
besides those appointed to B., C., & D., & 
much personalty, by his will gave all his real 
estate to trustees, upon trust for his wife for life ; 
after her death, as to one moiety, in trust, subject 
to the provision thereout in favour of D., for the 
three children of B., their heirs & assigns; &, as 
to the other moiety, in trust for D. & her husband, 
if any, jointly for life, & then for the survivor for 
life ; after his or her death in trust for the children 
of D., as she & her husband should appoint. The 
will then gave out of the first moiety to D., in 
case of her marriage, an annual sum equal to that 
which testator had settled upon the marriage of 
B. :—Held: by the construction of the covenant, 
all the children took as tenants in common, & had 
vested interests from the time of their birth; (2) 
the parties were bound to elect between the pro- 
visions made by the settlement & the will; (3) 
the three appointments were bad, except in so far 
as they gave the estates for 99 years.—NAYLER v. 
WETHERELL (1831), 4 Sim. 114; 9 L. J. O. S. Ch. 
125; 58 BE. R. 44. 


ann aa to (1) Refd. Faulkner v. Wynford (1845), 

1646. Fund passing by survivorship among a 
class—Disposition of share in fund by member of 
class—Gift by member to survivor.]—A.-G. v. 
FiLercuEr, No. 1522, ante. 

1647. Stock limited to tenant for life remainder 
to children—Life interest of husband of life tenant 
—Settlement cancelled—Whether husband entitled 
to enforce election.J—An unmarried lady being 
entitled to £5,000 charged upon a real estate of 
which she was tenant for life, with remainder to 
her children in tail, & being entitled also to a sum 
of stock, for her life, with remainder to her children 
absolutely, by the settlement on her marriage 
released the real estate from the £5,000, &, suppos- 
ing that the stock was her absolute property, 
settled it on her husband for life, with remainder 
to her children. After the marriage the parties to 
the settlement, having discovered the mistake as 
to the stock, made an indorsement on the settle- 
ment, by which, after reciting that they had so 
discovered, they declared that thenceforth the 
stock should be held by the original trustees 
thereof, in whose name it was still standing, upon 
the trusts to which it was subject before & at the 
date of the settlement :—Held: (1) the children 
of the marriage could not claim the benefit of the 
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release of the £5,000 & also the sum of stock, to 
the prejudice of their father’s interest therein 
under the settlement ; (2) before the indorsement 
was made, he was entitled to put them to their 
election, & he had not lost that right by being a 
res ies the indorsement.—SETON v. SmiTH (1840), 
11 Sim. 59; 59 E. R. 796. 

1648. Debt—-Property given by instrument in 
hands of donee.]|—-Re CousEN, Ez p. BarrFr, No. 
1417, ante. 

1649. Disposition by unattested will—Disposition 
by heir-at-law to carry out intention of testator— 
Administration of unattested will.|—(1) A grand- 
father, having made a will of his real & personal 
estate in 1808, cancelled it in 1810, but wrote on 
the back of the will a letter addressed to his only 
daughter, stating that she was his heiress at law, 
& charging her to fulfil his wishes at her death, by 
a disposition of a specified freehold estate to her 
eldest son, &, by an equal disposition of his 

property ” equally among his grandchildren, her 
eldest & youngest son & daughter, her three only 
children. The letter was unattested, & thought 
to be inoperative as to the grandfather’s personal 
as well as real property. The daughter became 
his administratrix, & entered into possession of his 
real estate, & she & her husband received his 
personal estate in right of the daughter, as sole 
next of kin. By a settlement, in 1811, between 
the husband of the daughter, & the daughter & 
two trustees, & the three children of the daughter, 
reciting the will, its cancellation, & the letter, & 
that testator had died wholly intestate, but that 
the daughter was desirous of fulfilling the intention 
of the grandfather, his real estates were settled in 
accordance with the directions contained in the 
The daughter died in 1827, & her husband 
became her administrator, & also administrator 
de bonis non of the grandfather. The husband of 
the daughter died in 1840, having previously, by 
will, after reciting his wish to carry into effect the 
desires of the grandfather, disposed of the grand- 
father’s & his own real & personal property, 
between the two grandsons & the granddaughter, 
his children, accordingly. The granddaughter, 
who had married in 1843, obtained letters of ad- 
ministration to the grandfather with his letter to 
his peo gail which was then admitted as a will, 
annexed, & instituted a suit against the personal 
representative of her father, claiming that the 
personal estate of the grandfather should be 
accounted for to her ; but the benefits she received 
under the settlement of 1811 & will of 1837 were 
greater than those she claimed under the testa- 
mentary paper, the letter of the grandfather; & 
it was contended that she must elect between these 
benefits :—Held: the deed of 1811 & will of 1837 
were expressed to be founded on the intention of 
the grandfather in reference to his real estate only, 
&, even after an acquiescence since 1811 in the 
family arrangement, no case of election arose. 

(2) Under the same circumstances, the grand- 
daughter had received an allowance of £300 a 
hee’ from the time of her marriage in 1829 till the 

eath of her father; & her husband was also 
greatly indebted for advances made to him on 
geveral occasions, & became bkpt., & obtained his 
certificate, & a disclaimer by the assignees of all 
interest under the grandfather’s will in favour : 
—Held: the allowance must go towards satisfac- 
tion of interest on the granddaughter’s one-third 
of the grandfather's personal estate; & the debt 
due from the husband of the granddaughter must 
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be set off against the third of his wife, the grand- 
daughter, to be recovered by him in right of his 
wife against the estate of her father.—-LEH v. 
EGREMONT, EGREMONT v. LEE (1852), 5 De G. & 
Sm. 348; 19 L. T. O. S. 845; 16 Jur. 852; 64 
E. R. 1148. 

1650. Release of debt due to third party—Benefit 
to third party.J—A testatrix advanced to deft. 
£900 on the security of an assignment by him of a 
covenant by F. to transfer a sum of £1,000 stock, & 
to pay interest in the meantime. By her will she 
gave F. £8,000, & all sums due to her from him, & 
directed her exors. not to require payment of the 
£900 due from deft., but out of the £3,000 given 
to F. to retain enough to purchase £1,000 stock 
for the benefit of her estate, & if the stock were 
worth more than the £900 & interest, the surplus 
to be paid to deft. EF. having pre-deceased her, 
she, by a codicil, directed that the £3,000 should 
form part of her residuary personal estate, but 
directed her exors. not to call on F.’s representa- 
tives for transfer of the £1,000 stock, nor to enforce 
payment of the £900 from deft. :—Held: deft. was 
not at liberty to enforce performance of the 
covenant to transfer the £1,000 stock against F.’s 
estate, except as to the difference between the 
£900 & the value of the stock.—SYNGE v. SYNGE 

, 9 Ch. App. 128; 29 L. T. 855; 22 W. 
le ° & L. J e 

1651. Original assurance incomplete—Gift inter 
vivos—Disposition of property by will—Not in 
accordance with gift.|-Testator, who was a 
partner with his sons & others in the R. Colliery 
Co., wrote to his daughter: ‘‘I have another 
present to make shortly, one share of R. Colliery 
.«. you may now consider that you have this 
to yourself from Jan. 2 to receive dividends upon.”’ 
The partnership deed contained various stipula- 
tions as to the admission of a new partner. Testa- 
tor attended a meeting of the co. where his proposal 
of transferring the share to his daughter was agreed 
to, but no formal transfer ever was made. During 
testator’s life the dividends were paid to his firm, 
consisting of himself & his sons, & a cheque for 
the amount in the name of testator’s firm sent to 
pltf. Testator died having by his will, dated 
subsequently to the letter, settled a share in the 
colliery on pltf. After testator’s death dividends 
on one share were sent to pltf.:—Held: (1) 
testator had neither completed his intention of 
transferring his share nor constituted himself a 
trustee of it for pltf.; (2) no case for election 
arose.—-HEARTLEY v. NICHOLSON (1875), L. R. 
19 Hq. 2338; 44 L. J. Ch. 277; 81 L. T. 822; 23 
W. R. 374. 

1652. Failure of gift in codicil—Legatee at- 
testing witness—Property passing to legatee under 
residuary bequest.|—-Testator made a will dated 
before Wills Act, 1837 (c. 26), by which he directed 
his residuary real estate to be sold & the proceeds 
to be divided, in the events which happened, 
among twelve persons, of whom A. & B. were two. 
He made a first codicil dated after Wills Act, 1837 
(c. 26), by which he directed certain real estate 
acquired subsequently to the date of the will to 
be sold, & the proceeds divided in the same way 
as the proceeds of his other real estate. This 
codicil was attested by A. & B. He then made 
another codicil, described as a codicil to his will of 
a certain date, but not refe to the prior codicil : 
—Held: (1) the second codicil did not operate as 
a republication of the first codicil; (2) the gifts 
to A. & B. of two twelfth shares of the proceeds 
of the property comprised in the codicil 
failed; (8) these shares fell into the residue, & 
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were divisible between A. & B. & the other ten 

residuary legatees. 

It is not in fact a case of election at all, they 
take simply what is given to them by the instru- 
ment. The dispositions of that instrument are 
not effectual to the extent to which a share of the 
property is given to the attesting witness, not by 
reason of the terms of the will or codicil, but by 
reason of the law which annuls the gift. You 
have, therefore, to look, not at the meaning of the 
codicil, but to the effect of the codicil with the 
addition of the statutory enactment which annuls 
a portion of its effect, & you have to read it in 
exactly the same way as if these persons had been 
excepted from the portion of the will incorporated 
by reference, consequently they can by no possi- 
bility be held to take anything under such words 
of reference. Therefore I hold that their shares 
are simply void gifts & fall into the residue, & 
are divisible among them as well as the other 
residuary legatees (JESSEL, M.R.).—BuRTON v. 
NEWBERY (1875), 1 Ch. D. 234; 45 L. J. Ch. 202; 
34L.T. 15; 24 W. R. 8388. 

Annotations :-—As to (1) Consd. Green v. Tribe (1878), 9 
Ch. D. 231. Refd. Follett ». Pettm Ae . Dd. 
337. As to (2) Refd. Groen v. Tribe C878) 9 Che D. 23h. 
1653. Policy moneys settled subject to power of 

appointment—Donee unaware of power—Power 
exercised by will—After benefit taken under settle- 
ment.|—A married woman being, although un- 
aware of it, the donee of a general power of 
appointment by deed or will over policy moneys 
payable upon her own death, concurred with her 
husband in settling certain family estates by an 
indenture which treated the policy moneys as the 
husband’s own property, & settled them also. 
Her concurrence in the settlement was fur a purpose 
entirely unconnected with the policy moneys, & 
under it she took a life interest in remainder after 
her husband’s death in the estates, but no interest 
in the policy moneys. She survived her husband, 
received in respect of her life interest in the 
estates sums exceeding the amount of the policy 
moneys, & died, having by her will given all pro- 
perty over which she had any disposing power to 
certain beneficiaries :—Held: (1) by her will she 
had exercised her general power so as to make the 
policy moneys her own assets; (2) having taken 
under the settlement, benefits exceeding the value 
of the policy moneys, she could not by the exercise 
of her power take the policy moneys out of the 
settlement, without making good to the settle- 
ment beneficiaries an equal amount from her own 
estate ; & accordingly the policy moneys must be 
paid to the settlement trustees. 

Semble: the concurrence of the donee of the 
power in the deed of settlement, for purposes un- 
connected with the policy moneys subject to 
the power, & in ignorance of the existence of the 
power, could not operate as an exercise of the 
power although the deed purported to pass the 
policy moneys.—GRIFFITH-BOSCAWEN v. SCOTT 
(1884), 26 Ch. D. 358; 53 L. J. Ch. 571; 50 L. 1. 
886; 82 W. R. 580. 


Annotation :—As to (1) Ref , 
Crofton, [1911) 2 og gtetd. He Horsfall, Hudleston » 
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Widow — Accepting devise in 


declares that what is given to the | 562.—CAN. 
widow is intended to be in lieu of 
dower, & the widow accepts it, she is as 
much bound by her election in a ot. 
of law as in equity. A widow cannot 
so far elect to take under a devise as 
to enter into possession of the whole 
roperty out of which she claims 

ower, & yet sue for her dower, when 


that was par of the property expressly 
t. devised to her in 
lieu of dower.]—Where a will expressly haar Rs HILu (1852), 8 U. C. R. 


a. — A ti benefit of mu- 
tual will. Husband & 


ried in commun: directed by mutual 
will that three-fourths of the Joint 


interest thereon pai 


& 
d to the survivor, 
& that on the death of the survivor the 


439 


1654. Foreign property not subject to trust— 
Forfeiture under will.|—Testator by his trust dis- 
position & settlement left the residue of his pro- 
perty in trust to be divided amongst his seven 
children, & directed that this provision was to be 
a in full of legitim, & that if any of the 
children should repudiate the settlement & claim 
their legal rights they were to forfeit all title to 
any share of his estate which he could dispose of 
bylaw. By a codicil testator directed his trustees, 
instead of paying over to his daughter Mrs. G. 
her share of the residue, to hold it for her in 
liferent, & after her death to divide it among her 
children. Part of testator’s residuary estate con- 
sisted of land in the Argentine. By the law of 
that country no trusts were recognised in respect 
of land & accordingly on the death of testator his 
children, including Mrs. G., succeeded auto- 
matically to the land in equal shares ab iniestato. 
Mrs. G. claimed legitim & forfeited her interest 
under the will, but it was held in Scotland that her 
children could claim as independent legatees. 
Mrs. G.’s children claimed that the other six 
children of testator should surrender to the trusts 
of the will the shares of land which passed to them 
under the Argentine law, as a condition of taking 
their share of the residue of the property of the 
testator in Scotland :—Held: as it was im- 
possible for testator’s six children by any act of 
their own to render the land in the Argentine 
subject to the trusts of the will, they were not put 
to their election between their shares of the land 
in the Argentine & the benefits conferred upon 
them by the will.—BRown v. GREGSON, [1920] 
A. C. 860; 89 L. J. P. 0.195; 123 L. T. 465, H. L. 


Sect. 4.—EFFECT OF DOCTRINE OF ELECTION. 
SUB-SECT. 1.—ON WHOM BINDING. 

1655. Heir-at-law—Election implied from acts. 
—Legacy given on condition of reloasing 
claims on testator’s estate & effects within a 
certain time, the legatee took the legacy but did 
not actually release :—Held: he was bound by 
election, & his heir-at-law should release.— 
NORTHUMBERLAND (DUKE) v. EGREMONT (LORD) 
(1768), Amb. 657; 27 E. R. 427, L. 0.3; previous 
proceedings, sub nom. NORTHUMBERLAND (HARL) v. 
AYLESFORD (EARL) (1760), Amb. 540. 
ear :>—Mentd. Gray v. Limerick (1848), 2 De G. & 

m. 370, 

1656. ——— Infant—Election by tenant for life 
under instrument.|—DEwar v. MAITLAND, No. 
1702, post. 

1657. Remainderman—Whether bound by elec- 
tion of tenant for life.|—Testator made a pro- 
vision for his wife; & gave a sum of money in 
trust for the separate use of a daughter, & after 
her death to divide the principal equally between 
her children & their issue at twenty-one ; if none 
such, to his son, whom he made residuary legatee. 
Then after similar, but unequal, provisions for 
his other children he declared, that the provision 
in the will for his wife & their children was in 





respective heirs of the testators should 
take their peapove . After 
the death of the husband, the wife 
received one-fourth of the joint estate 

interest on 


bered & received 
the rere three-fourths. She now 
claimed tha to 


she was entitled 
another unencumbered fourth share by 
virtue of the community, & was also 
entitled to the benefits conferred upon 
her by the will :—Held + ha elected 
to enjoy interest on more she 


lier of dower.— 


wife, mar- 


invested t. 
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Sect. 4.—Effect of doctrine of election: Sub-sects. 1, 
2&3. Sects. 5, 6, 7 & 8.] 


satisfaction of all right, claim, etc., which she, or 
they, or any or either of them, could set up, etc., 
or which she & they would be entitled to under 
his marriage articles; & if his wife & children or 
either of them should refuse, etc., he revoked the 
legacy & bequest therein contained to the use & 
benefit of such one or more of them his wife & 
children, who should refuse or decline to execute 
such release or discharge; & declared the said 
void as to such one or more of them, who should 
so refuse, as though he had died intestate :— 
Held: a child, electing to take under the articles, 
forfeited the life-interest, which fell into the 
residue ; but the children of such child were not 
bound by the election—WaRD v. BAUGH (1799), 
4 Ves. 623; 31 E. R. 321. 

Annotation :—Consd . Fytche v. Fytche (1868), L. R. 7 Eq. 


1658. Infant issue in tail—-Whether bound by 
election of parent.]— Covenant to settle an estate 
in strict settlement ; subject to a power to the 
father, tenant for life, i in case there should be any 
younger child or children, to charge such sum or 
sums for such younger child or children, payable 
in such Rake hea & at such times, as he should 
appoint The power was held well executed by a 

directing a sale & appointing the money. 
Qu.: whether the infant issue of tenant in tail 
was ‘bound by the election of his parent.— LONG v. 
LONG eee oe bee a i Bh L. C. 


Annotations -— te (1 802), 6 Vos. 
793; Thoraton f , Bright 1886 (1833) ray ‘& Or. 230; Shechy 


v. . Muskerry (184 Re Adams’ rrustecs, 
Frost’ Hula (1907), 1 Ss. OAs. 


SUB-SECT. 2.—-ELECTION UNDER A DEED. 

1659. Distinguished from election under a will— 
Forfeiture or compensation.|—-GREEN v. GREEN, 
No. 1533, ante. 

1660. Parties taking must give effect to whole.] 
—A, post-nuptial settlement was made of the 
present & future personal estate of the wife, upon 
trust for the wife, for her life, with subsequent 
trusts for the husband & children. She survived 
her husband, & she declined to settle some property 
to which she had become entitled after his death. 
—Held: although she was not bound by the 
settlement, yet, if she elected to take against it, 
her life interest i in the funds which had been put in 
settlement ought to be held by the trustees for the 
benefit of the children, & the widow must account 
for what she had received in respect of it. 

This was a voluntary deed &, as in the case of 
a will, all parties taking under it are bound to 
give effect to it (RoMILLY, M.R.).—ANDERSON v. 
ABBOTT es 23 Beav. 457; 29 L. T. O. 8. 223; 


3 Jur. N. S. 8383 ; 5 W. R. 381 ; oa 

Annotations :-—A rown v. Brown fon {188 a4. 
481. Refd. W Scab v. Middleton 1803), 2 Sohn, * 
344; Codrington v. asay (1873), 8 Ch. App. 5 


SuB-sEcT. 3.—OTHER CASES. 

1661. Election against instrument—Conflicting 

claims of devisee & heir-at-law—Devisee volunteer 

he should a 
to 


was entitled to by virtue of the com- 


point ; 


EQuirtyY. 


—Heir-at-law preferred.J—Jn 1714, B. conveyed 
lands at O. to himself for life, remainder to 8. for 
life, remainder to his first & other sons, eebiect 
to a power of revocation by B., if he settled lands 
in Y. of as great or greater value to the same uses ; 
by his will he devised the lands at C. to pltf. for 
her life; & by subsequent deeds, for the purpose 
of revoking the uses as to the lands at C., conveyed 
lands in Y, but which were of less value than the 
lands at C., to the uses of the deed of 1714. R., 
who was the eldest son of S., having re 

take the estate in Y., being of less value than the 
estate at C. :—Held: "the power of revocation was 
not well executed by B. & S. was entitled to the 
estate at C., but he was a trustee of the estate in 
Y. not for pltf., the devisee of the C. estate, who 
Was & volunteer, but for the heir-at-law of B. 
—BURGOYNE v. BENSON (1738), West temp. Hard. 
340; 25 E. R. 970, L. C 

Annctation :~—Mentd. Coventry v. Coventry (1742), 2 Atk 


1662. Fund mortgaged before election—Election 
to take unmortgaged fund—Reimbursement by 
party electing.|—-RUMBOLD v. RuMBOLD, No. 1700, 


post. 

1663. Instrument elected against — Whether 
pevery up ordered.|—WEHALE v. Rick, No. 463, 
ante. 

See, further, Part III., Sect. 7, ante. 


1664. Conditions annexed to gift—Person electing 
bound by conditions.|—Testator, by his will, gave 
an annuity of £1,200 to his wife, & after her 
decease he directed that the sum of £1 200 per 
annum so to be paid should go to & be equally 
divided amongst all & every his children who 
should be then living, share & share alike; & 
testator declared that the annuity so given afore- 
said to his wife was by him meant & intended to 
be & should by his wife be accepted & taken in 
full & entire lieu, bar, recompense, discharge, & 
satisfaction of & from all & all manner of claims 
& demands whatsoever which she at any time 
might or could have or which, without provision 
& declaration, she could or might have at the time 
of his decease, of, in, to, or out of any part or parts 
of any real or personal estate under or by virtuc 
of any settlement or other writing by him at any 
time made upon or in favour of his wife, or as for 
or on account of any dower or thirds which she, 
his wife, might, could, or would in any manner 
have claim, challenge, or demand out of or upon, 
or from or in respect of, any part of his estate or 
effects in any manner howsoever. Testator died, 
leaving a wife & several children; & in the events 
that happened there was an intestacy as to a part 
of his personal property :—Held: 4) testator’s 
widow was excluded by the terms of the will from 
a distributive share of the Boreas so undisposed 
of; (2) the annuity of £1,200 was not perpetual, 
but on the death of such child who survived the 
widow his share should sink into the residue. 

(3) If by will, certain terms or a certain con- 
dition be annexed to a gift, those terms as much 
bind the dbject of the gift who accepted it as if 
he contracted to abide by the terms or conditions. 
This is an essential element in the law of election.— 
Lett v. RANDALL (1860), 2 De G. F. & J. 888; 30 


if but one grew inconsistent with ae argent th he 
a 


munity, she was not entitled to claim that chil yn utely. 8. had vo il. & to sett ao poeneD 

during her lifetime that her full half one child, L., & by will eathed the of the settle the whole 
share of the community should be £3,000, & also £6,000 of his Own money £9,000, & ving been ecu 

paid to her unencumbered.—PROBAR for L.’s t, subject to various L. with full 1 Suaiedee of her rights 

Pf ESTATE (1906), 23 S.C C. restrictions, under which pltf. claimed. under the settlement, she had el 
440.—B. AF. L. came of age, & by articles on her take under the will, & that her 
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~B omen . "was ’ ole 
limited among dren of 8 29,000 was nettled to uses partly 7 I, Eq. R. 138; 4 Jo. & Late 334.~—~. 
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L. J. Ch. 110; 3 L. T. 455; 6 Jur. N. S. 1359; 
yiih R. pi ‘45 Ee R. cle coined 
1865) (12,0 ‘As to a) Espld: Hill. orate 
(sea 862), ai L J. 1 Ba, if Consd. Blight © Hartnoll (asst), 
Reid. Hill v. Rattey 1862), 2 John. & 


63 ‘ve ‘Re Morgan, Morgan v. Morgan (1893), 69 L. T. 407. 

1665. Property brought under will by election— 
Liability to contribute pari passu in discharge of 
debts.]—Testator, whose estate consisted chiefly of 
five leasehold properties, appointed his wife & C. 
exors. & trustees & gave all his estate to them upon 
trust to pay to his wife the rents for life, & after 
her death he left his four leasehold messuages in 
Q. Street & his six leaseholds in J. Street to his 
trustees upon trust to pay the income to his 
daughter, E., for life, & after her death to her 
children ; & after the death of his wife he be- 
queathed two leaseholds in R. Street & a leasehold 
villa B. to a niece, & after disposing of the remain- 
ing leaseholds in S. Street for the benefit of E. & 
her children, he bequeathed the residue of his 
estate to his wife, charged with debts. The 

property in Q. Street was subject to a mtge. for 
£318. The property in J. Street was assigned to 
testator’s wife in 1888, & by a deed of Aug. 25, 
1909, testator purported to mortgage it to secure 
£4100. This mtge. was existing at his death. 
The leasehold villa B. was assigned to testator & 
his wife jointly in 1905, & by a deed of Aug. 15, 
1905, they jointly mtged. Rt same to secure £400. 
The other leaseholds S. Streets were also 
assigned to Patator se 4 wife in 1888. The widow 
elected to take under the testator’s will. 

On an originating summons by C. to have it 
determined how, as between the beneficiaries the 
two mtges. for £400 respectively & the debts 
should be borne :—Held: (1) the equicies had to 
be determined as at testator’s death, & as to the 
mtge. of £400, on the J. Street property, created 
without the knowledge of the wife, Real Estate 
Charges Act, 1854 (c. 113), did not apply, & this 
property was not primarily liable for the payment 
of this mortgage debt; (2) as to the villa B. mort- 
gaged by a deed to which the wife was a party, Real 
Estate Charges Act, 1854 (c. 113), applied, & the 
property was primarily liable for the charge upon 
it; (3) the residue of testator’s estate being now 
insufficient for the payment of debts, the property 
brought in by reason of the widow’s election was 
liable to contribute pari passu with _testator’s 
property in discharging his debts.—Re WILLIAMS, 
CUNLIFFE v. WILLIAMS, [1915] 1 Ch. 450; 84 
L. J. Ch. 578; 110 L. T. 569. 


Sect. 5.—ELECTION BY CO-OWNERS. 


1666. Right of separate election—Majority can- 
not bind pap a rir being entitled to certain 
shares in a co. & £6,000 to her ee use, her 
husband by his will ‘purported to leave it to her 
with a gift over of it after her death, & gave her 
considerable benefits in other property. She sur- 
vived him ten years, & received as part of such 
benefits £300 a year in lieu of dower, occupied the 
mansion, etc., & died leaving four children, her 
sole next of kin :—Held : (1) A. had elected to 
take under the will, & her children could now 
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year must be taken into account, & every 
benefit given by the will, as to the personal 
representatives electing S ‘take ainst it.— 
pre FYTcHE (1868), L. R. 7 Eq. 494; 19 


Sect. 6.—DEATH OF PARTY BOUND TO 
ELECT. 

1667. Whether administrator may apie ae 
Where a husband devises his wife’s jewels to the 
wife for life, the remainder to his son, & the wife 
makes no election or claim to have the jewels as 
her paraphernalia, her administrator cannot rina 
this claim.—CLARGES v. ALBEMARLE (1691), 2 
Vern. 245; 23 EB. R. 758. 


Annotation :-—Mentd. Probert v. Morgan & Clifford (1739), 
1 Atk. 440. 


1668. Whether power of election lost—Real & 
personal estate in different hands.|—PIcKERSGILL 
v. RODGER, No. 1457, ante. 


Sect. 7.—TIME FOR 

1669. Liability of party to elect—-Whether 
affected by lapse of time—-When interest in subject- 
matter reversionary.|—-PADBURY v. CLARK, No. 
1474, ante. 

1670. Right of party enforcing election— 
Whether lost by delay.|—SPREAD v. MorGAN, No. 
1686, post. 


Sect. 8.—RIGHT TO INFORMATION OR 
ACCOUNT BY PERSON ELECTING. 

1671. Person electing entitled to information— 
Value of properties.|—Where a daughter of a 
freeman of London accepted a tanacy "of £10,000 
left her by her father, who recommended her to 
release her right to her orphanage part (which she 
did release accordingly) if the orphanage part were 
much more than her legacy, though she were told 
she might elect which she pleased :—Held: if she 
did not know she had a right first to inquire into 
the value of the personal estate, & the quantum 
of her orphange part, before she made her election, 
this was so material, that it might avoid her 
release.—PUSEY v. DESBOUVRIE (1734), 3 P. Wms. 
315 ; 24 K. R. 1081, L. ee 
Annotations :—Retd. Salkeld v. Vornon, | Salkeld v. Crore 

1758), ts ‘Eden. 64. Mentd. Elliot one bre et 


@s. Clifton v. Cockburn (ssi), 3 o. He 6; 
Pym v. Beat er hatte 6 a seve thie 1855), 


L. 1 
(1856) 2K. & J. ioe: “nora 6. Boyd (8 a'tis6"), it. Te 4 Ea. 
Pearse v. Dobinson (1867), 3 


1672. -|—HARVEY v. ja No. 











1696, post. 
1673. ——.]— WHISTLER v. WEBSTER, No. 
1564, ante. : 
1674. .|—Widow put to_ election 








between dower & interests under a will; to 
first ascertained.—CHALMERS v. STORIL (1813), 2 


Ves. & B. gee 85 E. ges 308. ae (189), 3 
ions : entd. D inson » 380. 
ars ect MA Sintthe (1888), 1 gin & St. 513 ; none 


( an ay cr h. 198; Eilis v 
Lewis tee 3 qian 10; ibeon Gibson (1868), 1 





elect, some under & some against the will, the Pw, 4 Gibson (807), 1 eee nding, ( goer SE Geores 
majority not binding the minority ; (2) the £300 (1876), 4 Ch. D 
uring alm en lapse | & secondly, that the party knew he had 
age X. pak 7. eee. unl unlens it can be ot t | a right A Praae ie not ore A the 
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Sect. 8.— Right to information or account by person 
electing. Sect. 9: Sub-sect. 1.) 

1675. -I—By partnership articles, it 
was stipulated, that the partnership should con- 
tinue for nineteen years, & that if either of the 
partners should die, during the term, the widow, 
or other legal personal representative of the partner 
so dying, should be let into the partnership, & 
become a partner therem, in the same manner, & 
upon the same terms & conditions :—Held: (1) 
this was not an absolute, or imperative obligation 
on the widow or personal representative to become 
a partner, but only an option so to do, with a 
stipulation by the surviving partner to admit 
them :—Held: (2) the widow, or personal repre- 
sentative, was entitled to a reasonable time to 
inspect & examine the partnership accounts, but 
not to have the accounts taken, before they elected 
whether they would become partners. 

(3) The usual case of election is, where a person 
has a right, independent of testator, & testator 
gives suc pen some other right or benefit, on 
condition of the former being relinquished, as the 
dower of a widow; & in such case, the party is 
entitled to know the precise value of the benefit 
intended, before election—Picorr v. BAGLEY 
(1825), M‘Cle. & Yo. 569, Ex. Ch. 

1676, Election without information not binding 
—lIgnorance of value.]|—Pusrty v. DESBOUVRIE, 
No. 1671, ante. 

1677. ——- ——.]—-ITARVEY v. ASHLEY, No. 
1696, post. 

1678. ——— Value misapprehended.]—(1) Widow 
not bound by election made under a mistaken im- 
pression of the extent of the claim against her. 

(2) The doctrine of election not applicable 
against creditors taking the benefit of a devise for 
debts & also enforcing their legal right against 
other funds disposed of by the will—KiDNrEy v 
COUSSMAKER (1806), 12 Ves. 186; 33 E. R. 53. 








Annotations pflencralty, Refd. Judd v. Pratt (1808), 15 
Ves. 390. Mentd. Gibbs v. Ougier (1806), 12 Ves. 413; 
Hollowa Skarf v. Soulby 


y v. Millard oe 1 Madd. 414; 
(1849), 1 Mac, & G. 364. 

1679. Election postponed until account taken.]— 
NEWMAN v. NEWMAN (1783), 1 Bro. C. C. 186; 28 
E. R. 10738, L. C. 

1680. Jurisdiction of court to direct inquiry— 
Master to take account.|—-BoyNTON v. BOYNTON 
(1785), 1 Bro. C. C. 445; 28 EB. R. 1231. 

1681. ——- Suit to ascertain values.|—(1) A 
domiciled Scotsman by his will gave certain 
benefits to his wife, & she after his death filed a 
bill claiming her right by the law of Scotland to 
elect between such benefits & one-third of his 
movables, & her terce in his heritable estate, & 
praying that the value of the objects between 
which she had to elect should for the purpose of 
her election be ascertained by the ct. The 
devisee of the Scottish real estate, who was also 
residu legatee & one of the exors., had filed a 
cross bill praying among other things for a general 
administration of the personality :—Held: under 
the circumstances the ct. had jurisdiction to direct 
such inquiries as might be necessary to guide the 
wife in exercising her right of election, & as far 
as possible to give effect to it. 


EQuITY. 


(2) Qu. : whether the Ct. of Ch. will in all cases 
entertain a suit by a pen put to election to 
ascertain the value of the objects between which 
election is to be made.—DovuaLas v. DOUGLAS, 
DouGLAS v. WEBSTER (1871), L. R. 12 Eq. 617; 
41 L. J. Ch. 74; 25 L. T. 580; 20 EB. R. 55. 


Annotations :-—Generally, Re Hancock, Hancock v. 
Pawson, (1905] 1 Ch, 16. entd. Doucet v. Geoghegan 
1 9 Ch. D. 441; Platt v. A 


1878), 3 App. Cas. 336: R ht. oF eS) ie 7 wats 
F ] a e é en 9 e ° @ 
67; oe Casdagli v 


Ww vy, A.-G., [1904] A. ©. 2873 
Casdagli, [1919] A. CO. 145. 


Sect. 9.—WHAT AMOUNTS TO ELECTION. 
SuB-sEcT. 1.—IN GENERAL. 

1682. Question of fact.|—-ROUNDEL v. CURRER 
(1786), 2 Bro. OC. O. 67; 29 E. R. 39. 

Annotation :—Consd. Robinson v. Wheelwright (1856), 6 
De G. M. & G. 535. 
16838. Knowledge of duty to elect—lIntention 

that acts should constitute election.]|—An obliga- 
tion to elect, & an actual election are distinct 
things; & a party can never be held to have 
actually elected, unless it can be collected from 
the circumstances, that there was a distinct 
apprehension in his mind that he was bound to 
elect, & that his particular acts, alleged to con- 
stitute the clection, were intended by him to have 
that effect. ; 

On the marriage of A. with B., a leasehold 
estate, the property of B. for ninety-seven years, 
the residue of a term, if B. & her three daughters, 
or either of them, should so long like, was settled 
to their joint use during their lives, with remainder 
to the survivor. <A., misconceiving his right, by 
his will bequeathed the estate to B. for life, re- 
mainder to C., D., & K., her daughters, & appointed 
B. residuary legatee, & sole extrix. On the death 
of A., B. took possession of the estate, which she 
held to her death, during a period of fourteen 
years; &, by her will, she gave C. the residue of 
her personalty, & nominated her sole extrix. (C., 
& F., her husband, entered into & retained pos- 
session of the leasehold for seventeen years, at the 
expiration of which C. died. F. obtained letters 
of administration of C.’s estate, but supposing 
that her interest in the leasehold premises had 
been derived under the will of A. & was determined 
with the life of C., he delivered up them, & the 
lease, to G. the husband of D. in her right. After 
G. & D. had held the estate ten years, F., as per- 
sonal representative of C., brought a bill against 
those parties, E. & the representative of the sur- 
viving trustee in the marriage settlement, alleging 
ignorance of that document, & praying that the 
premises & the deeds might be given up to him, 
& an account taken of the arrears of rent during 
the occupation of G. & D. G. & D. by their 
answer, submitted, that B. having accepted A.’s 
bequest of the residue of his personal estate, must 
be considered as having made her election to take 
under his will, & to have confirmed his disposition 
of the estate ; & filed a cross-bill praying that it 
might be declared, that B. was bound, on the 
death of A. to make such election, & that she did 
elect to take the benefit of A.’s will etc. F. by 


veyed to him by A. The residue of his deed of 1823, the deed of renewal 
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ad. Necessity of knowledge of duty BONS, ee pe equal shares. In in them, by mesne assignment or 
to elect-—-No election presumed by party 1823, A. conveyed the property to S., otherwise. In 1854, W. A., entitled 
of ote. jan 1804, A. testator. Testator died in 1826, with- as heir of W., mcrtaeges, the property 
covenanted with 8. convey to him out having republished his will, & the described & referre in the deed o 
fee-aimple lands. In 1818, 8., by will property conveyed descended to W., mtge. as his mofety or other interest 
© an onal as heir-at-law. In 1834, W. & J. therein, as charged by the will of 

sum of £200 a year, to in part executed to a su t a renewal of testator, with the additional porte 
on the property to be con- some of the premises comprised in the The widow received the tional 


Part X.—ELECTION. 


his answer, admitted possession by B. of effects 

of A. more than sufficient to pay his debts, legacies, 

etc., but the amount of the overplus did not at 
all appear :—Held : the whole family having been 
ignorant of the nature of their rights, & having 
erroneously supposed the will of A. to be an 
operative instrument; & B. & C. having been 
entitled to the possession of the estate, both under 
the marriage settlement, & under the wills of their 

ective testators, no election had taken place, 

& F. was entitled to have the premises delivered 

up, & to an account of the rents & profits from the 

time of filing the bill. 

Qu. : whether parol declarations be admissible 
to raise a question of election—-MORGAN v. 
EDWARDS (1827), 1 Bli. N. S. 401; 1 Dow. & Cl. 
104; 4 EH. R. 922, H. L.3 affgy. 8S. C. sub nom. 
EDWARDS v. MoRGAN, MorGAN v. EDWARDS 
(1824), M‘Cle. 541. 

Annotations :—Folld. Worthington v. Wiginton (1855), 20 
Beav. 67. Mentd. Re Buxton, Ex p. Davenport 4 tBe0), 
10 L. J. Boy. 1; Hicks v. Sallitt (1854), 3 De G. M. & G. 
782; Penny v. Allen (1857), 7 Do G. M. & G. 409. 

1684. -J—(1) A party claiming under 
an instrument, raising, as he contends, a case of 
election in equity against a party in possession 
under a legal right, must make out a clear & 
satisfactory case to entitle him to displace the 
legal right. 

Where, under the will of a son, giving benefits 
to his father, but of doubtful construction, there 
was no evidence that the father understood that a 
case of election was raised by the will, or that in 
fact he elected to take under it, & to give up 
estates disposed of by the will, to which he was 
entitled under a marriage settlement ; & where it 
was in evidence that the father did acts in opposi- 
tion to the will of the son; & where, by his own 
will, he so disposed of the estates, that his daughters 
might either claim life estates under that will, or 
estates in fee under the will of the son; & it was 
in evidence that they by letters declared & exe- 
cuted deeds, reciting that they took as tenants 
for life under the will of their father ; & especially 
where the equity, if any, arose 43 years before the 
suit, & the daughters had then the opportunity to 
call on the father to elect & failed to do so :— 
Held: it was doubtful whether a case of election 
existed, & a party claiming under the daughters 
as heir could not assert such right after such lapse 
of time in a ct. of equity. 

(2) Where possession is referrable to either of 
two inconsistent rights, the acts of a party bound 
to elect, in order to constitute election, must 
imply a knowledge of the rights, & an intention 
to elect.—DILLON v. PARKER (1833), 7 Bli. N. S. 
325; 1 Ol. & Fin. 303; 5 BE. R. 796, H. L.; aff. 
(1822), Jac. 505, L. C.; (1818), 1 Swan. 359. 
Annotations :—As to » Refd. Douglas v. Douglas, Douglas 

v. Webster ft8t) - R. 12 Eq. 617; Re Vardon’s Trusts 

(1885), 55 L. J. Ch. 259; Hamilton ». Hamilton, [1892 

Ch. 396; Re Hargrove, Hargrove v. Pain (1915), 8 
L. J. Ch. 484. As to (2) Consd. Edwards v. Morgan, 
Morgan v. Edwards (1824), M'Cle. 541. Befd. Wo : 
ton v. Wiginton (1855), 20 Beav. 67 ;_ Spread v. Morgan 
1865), 11 H. L. S88. Generally, Mentd. Re Buxton, 

aD. Davenport (1840), 10 L. J. Boy. 1. 

1685 -—--—.]—To constitute a settled & 

concluded election, there must be, first, clear 

proof that the person was aware of the nature & 
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extent of his rights; &, secondly, that having that 
knowledge, he intended to elect. 

Testator having invested a sum of money in 
stock in the joint names of himself & his wife, 
gave his frechold & leasehold estates, & the specific 
stock to her for life, with remainders over, & he 
appointed her his sole extrix. & residuary legatee. 

he wife, after her husband’s death, had the stock 
transferred into her own name, & did not include 
it in the estimate for the purposes of probate. She 
recovered debts as extrix., occupied one of the 
houses, & enjoyed the rents of the estates, & on 
her second marriage she transferred the stock unto 
the names of herself & of another person, in trust 
for herself for life for her separate use, & then as 
she should appoint by will. She died sixteen years 
after testator, & it was found by the master that 
it would have been greatly to her disadvantage to 
have elected to take under the will :—Held: she 
had elected so to take.—WoORTHINGTON v. WIGIN- 
TON (1855), 20 Beav. 67; 24 L. J. Ch. 773; 26 
L. T. O. S. 84; 1 Jur. N.S. 1005; 52 EB. R. 527; 
subsequent proceedings, 25 L. J. Ch. 17 serra 
ions :-—Distd. . Maughan (1861), eay. 
AT Consd. Berea OP te en ABbD, in H. L. Cas. 588. 

1686. ——.]—(1) The doctrine of election 
is not properly a rule of positive law, but a rule of 
practice in equity. The knowledge of it is not 
therefore to be imputed as a matter of legal 
obligation. 

(2) Where a case of election arises, the person 
who ought to make it must be shown to have 
known of his duty to do so, & must be proved to 
have done such acts as amounted to an election. 

(3) Remaining in possession of two estates, held 
under titles not consistent with each other, affords 
no decisive proof of that kind. The rule is, that 
if a party being bound to elect between two pro- 
perties, not being called upon so to elect, continues 
in the receipt of the rents & profits of both, such 
receipt affording no proof of preference, cannot be 
an election to take the one, & reject the other. 

(4) Semble: a party having an equity to compel 
an election, does not forfeit that equity by delay 
in enforcing it. 

(5) An election gives a right to compensation. 
Assuming such compensation to be in the nature 
of a simple contract debt, Stat. Limitations can 
only begin to run against it when the election has 
been made (LORD CHELMSFORD).—SPREAD vv. 
MorGan (1865), 11 H. L. Cas. 588; 6 New Rep. 
269; 13 L. T. 164; 11 E. R. 1461, H. L. 
Annotation :—Generally, Mentd. Seaton v. Seaton (1888), 13 


App. Cas. 61. ; 
.|—In order to establish a case 





1687. 
of election by conduct it must be shown that the 
person bound to elect has full knowledge of his 
rights, & acted with an intention to elect.— 
WILSON v. THORNBURY (1875), 10 Ch. APP. 239 ; 
44 L. J. Ch. 242; 32 L. T. 350; 23 W. R. 329, 


ag :—Mentd. Re Glubb, Bamfield v. Rogers, [1900 


1 Ch. 354. 

1688. No election presumed by party 
ignorant of rights.}—Widow put to election to 
take under the will of her husband or dower not- 
withstanding great disproportion. Receipt of a 
legacy & annuity under the will for three years did 
not prevent her right of election, being presumed 
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Jointure out of ‘the roperty conveyed ) I. R. Eq. 141.—IR. -_ {. Reference to master.) -—~ Where 

Ww. & W. A. did not amount to q :, necessary. }—~In order to infer co er it to the master, to 
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A o evidence show 
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of their right or obligation to elect.— 
SWEETMAN v. SWEETMAN (1868), 2 


RATHBORNE v. 


election. BRIcE v. BRICE (1828), 3 
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not to have acted with full knowledge, which would 
bind her.—_ WAKE v. WAKE (1791), 1 Ves. 335; 8 
Fboben 256 ; E. ig i llen 
set ¢—Refd. French v. Davies (1794). 2 Ves. 572: 
Strahan v. Sutton (1796), 3 V ; , 
1816), 1 Wile. Ch. 253. Winesue 2, Chteen peer a1 


1689. — -l—Testator made a provision 
for his widow, expressly in lieu & satisfaction of 
ay estate or interest to which she might be en- 
titled, as his widow, out of his real & personal 
estate. The widow enjoyed this provision, but 
as the certificate found, in ignorance of her right 
to dower :—Held: sixteen years after testator’s 
death she was still entitled to elect.—SopwiTH v. 
MAUGHAN (1861), 30 Beav. 235; 54 E. R. 879. 

1690. Knowledge not imputed as legal 
obligation.]|—SPREAD v. MORGAN, No. 1686, ante. 











SuB-SEcrT. 2.—IMPLIED FROM ACTS. 

1691. Benefit received under instrument—Occu- 
pation of premises.|—DEVISE CAsE (1613), 12 Co. 
Rep. 113; 77 E. R. 1389. 

1692. Acts of ownership.}—If a 
tenant for life of an underlease for eighteen years, 
granted by a person, who himself holds the pre- 
inises so underilet, along with other property, under 
a lease for 21 years, purchases the interest of bis 
immediate lessor, & obtains from the superior 
lessor a renewal of the lease thus purchased, the 
renewed lease is subject, so far as regards the 
premises which were comprised in the underlease, 
to the same trusts, as would have affected the 
underlease, if it had not been merged or had not 
expired by the effluxion of time. The same rule 
holds, though the lease at the time of the purchase 
was vested in a trustee upon trusts, under which 
he could not have granted a renewal of the under- 
lease, & though the tenant for life outlived, by 
25 years, the time at which the underlease would 
have expired by effluxion of time. A., being 
tenant for life of a leasehold for years, with 
remainder to B., after one one estate to B. in 
tail, bequeathed to him the leasehold during his 
life, with remainders over, & gave him also the 
residue of his real & personal property. B. took 
possession of the resid estate; suffered a 
recovery of the lands devised to him in tail; 
acted as the absolute owner of the leasehold estate, 
«& outlived the term for which the lease was 
granted, having previously acquired a new interest 
in the demised premises :—Held: 3B. elected to 
take under the will, & was bound to give effect to 
the devisee of the leasehold in favour of the 
remainder-man.—GIDDINGsS v. GIDDINGS (1827), 
J Russ. 241; 38 E. R. 567. 

nv ° ° . 

On eae nae d-Jones wv, Clark-Lioyd, [1919] 

pp. 711. 








A ord v. Brownjobn (1868), 3 Ch. 


1693. ———. _—— Rents accounted for period over 
five years.|—W. P., by his will, directed his 
trustees, as soon as conveniently might be after 
his death, to divide his residuary estate into 


PART X. SECT. 9, SUB-SECT. 2. | ¢ 
1601 1. Receiving benefit under instru- 


herein during her natural life; & to , son, 
his son one hundred a 


EQuITY. 


lots, & set a value upon such lots, & give a copy 
of such particulars of division & valuation to his 
(testator’s) son; & if within six months after 
delivery of such copy the son should give notice 
in writing, under his hand, of his desire to relin- 
quish all or any part of such real estate, his interest 
in the part of the estate relinquished was to cease, 
& become vested in the trustees, upon certain 
trusts, the effect of which would be, out of the 
relinquished estates, & by a charge on the others, 
to put all the testator’s children on an sy bagerth 
Provided, that if the son should neglect give 
‘“‘such notice’’ or, ‘“ by some notice or other 
writing,’’ to consent to hold all the property on 
the terms thereinbefore mentioned, & within the 
time thereinbefore mentioned, then, & as soon as 
such neglect or refusal should have happened, the 
interest of the son in all the property was to shift 
to the trustees as before, testator’s wish being to 
give to each of his children or their representatives 
one-fifth share of his property; &, subject to 
these provisions, testator devised the estates to 
his trustees for 500 years, remainder to his son in 
fee. No allotment or valuation was ever made by 
the trustees, nor any notice given by the son, but 
he entered into possession of the estates, & 
accounted for the rents to the trustees of the 
father’s estates until his death, which happened 
five years & a half after that of his father :—Held -: 
the son had waived his right to have the estate 
first valued, & had elected to take the whole, 
subject to the charge for the benefit of the other 
children.—GopDWIN v. COULSON (1853), 17 Jur. 
795; 1 W. R. 485. 





1694. cs .|—F YTCHE Vv. FYTCHE, No. 
1666, ante. 
1695. ——- —— Period of three years.|— 


Testator gave all his interest in certain leasehold 
farms mentioned in his will, & all the stock of 
every description thereon, & also all moneys due 
to him, to his son, subject nevertheless to the 
payment of all his debts, funeral & testamentary 
expenses. Testator’s son continued in occupation 
& receipt of the profits of the farms for about three 
years, when the leases of the farms & the stock 
thereon were disposed of. Testator’s estate was 
involved in difficulties, & the liabilities to be dis- 
charged by the son, under the terms of the will, 
& as a condition of his accepti the bequest, 
greatly exceeded the value of the bequest :— 
Held: the son must be deemed to have elected to 
accept the bequest contained in the will, subject 
to payment of the debts, funeral & testamentary 
expenses ; but he was not personally liable to pay 
the same.—Re CowLEy, SoucH v. COWLEY (1885), 


Period of one & a half years.}— 
(1) Though a freeman’s widow lays claim to some- 
thing under a husband’s will, that does not bind 
her election to take either by the will or custom, 
till she has been into the value of the husband’s 
effects ; but she will be concluded by acts done, & 
by acquiescence, as where she has lived a year or 
year half after her husband, & accepted an 
interest under the will. 

(2) Where a jointure is made after marriage, & 


After testator’s death & before 
the widow 





pation of premises.}—~Tes- | have to pa owance due the dwelling house & outbuildings 
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tho husband dies, leaving his wife an infant, if 
she without doing any act to determine her elec- 
tion, marries a second husband, if he enters on the 
jointure estate, that entry will bind them both 
during the coverture.— HARVEY v. ASHLEY (1748), 
3 Atk. 607; 26 E. R. 1150, L. C. 
notation 4s to (1) Refld. Durnford v. Lane ist) 1 
: 06 ; ton 9. Hooper (1791), 1 Vos. 173. 
Generally, Mentd. Buckinghamshire v. Drury (1762), 2 
Eden, 60; Caruthers v. ruthers (1794), 4 Bro. ©. C. 
500; Field v. Moore, Fi 5), 35 L. J. 


eld v. Brown (185 
66; Campbell v. Ingilby (1856), 21 Beav. 567. 
1697. Receipt of legacy.]|—Legacy given 
upon condition of releasing all clai upon 
testator’s estate & effects within a limited 
The legatee takes the legacy, but does not actually 
release :— Held: he was bound by election, & 
his exors. should release.—NoRTHUMBERLAND 
(EARL) v. AYLESFORD (EARL) (1760), Amb. 540; 
27 EB. R. 347; sub nom. NORTHUMBERLAND (EARL) 
v. GRANSBY (MARQUIS), 1 Eden, 489; subsequent 
proceedings, sub nom. NORTHUMBERLAND (DUKE) v. 
HOREMONT or st iSo) pigeon i C. ‘ 
— son vv. ckers (1 P 8. 
At Meta. Worthington ». Wiginton (1855), 96 Boav. 67, 
1698. ——- Interest of legacy received for 
period over five years.|—A. purchased a copyhold 
estate, which was surrendered to him out of ct., 
but he died before he was admitted. Qu.: 
whether it passed by the will. The heir-at-law, a 
feme covert, to whom a legacy of £5,000 was given 
by the same will, for her separate use, having 
constantly received the interest for five years :— 
Held: she had elected to take under the will; & 
her infant heir, who had been admitted, held the 
remises in trust for the devisee.—ARDESOIFE v. 
ENNET (1772), 2 Dick. 463 ; 21 E. R. 350. 
Annotations :—Refd. Worthington v. Wiginton (1855), 20 
; ; Campbell v. Tog nby free): 21 Beav. 567; 
Barrow v. Barrow (1858), 4 K. & J. 409 Cahill v. Cahill 
(1883), 8 App. Cas. 420. 
1699. Rents received for six years.]— 
Widow having different interests, under her mar- 
riage settlement & her husband’s will, & proving 
the latter, acting under it, & receiving the rents 
six years :—Held: to have made an election.— 
BUTRICKE v. BROADHURST (1790), 1 Ves. 171; 3 
pane OC. 88 Be BT 208 L. C. 
Annotations :-—Consd. oO v. Douglas, Douglas v. 
1871), L. R. 12 Eq. 617. WwW : 
Fe Mia got Bale Worthinetn 
1700. Half year’s payment of annuity— 
While abroad.|—(1) Testator devised all the residue 
of his estates as well copyhold as freehold, ‘‘ the 
copyhold part thereof having been previously 
surrendered to the use of my will”? upon several 
trusts in favour of his wife & children: the only 
trust for his eldest son & heir was an arinuity of 
£300 for life; remainder to his wife & children: 
testator having never surrendered his copyhold :— 
Held: it was a mistaken description, the copy- 
hold being clearly intended to pass; & the annuit 
being much more valuable, the heir must elect, & 
was not bound by receiving half a year’s payment 
of the annuity, while abroad. 
(2) A party bound to elect between two funds, 
ha mortgaged one, elects the other: the former 
must taken subject to the mtge., but shall be 
reimbursed by the latter—RumBo.tp v. RUMBOLD 
(1796), 8 Ves. 65; 30 E. R. 896. 
Annotation :—A8 to (1) Distd. Judd v. Pratt (1806), 13 Ves. 


ia ——.]— WHITLEY Vv. WHITLEY, No. 1500, 
ante. 

1702. —-—.]—A will, attested by two witnesses, 
contained a devise of freeholds in England to A., 
testator’s son & heir, for life, with remainder to 
trustees & a devise to them of estates in St. Kitts 
upon trust to sell & to invest the proceeds in 














time... 
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estates in England to be held upon the same trusts. 
A. was in possession of the English & he received 
the rents of the St. Kitts estates during his life & 
with his concurrence the trustees made efforts, 
though ineffectual, to sell the latter. After the 
death of A. intestate, trustees contracted to sell 
one of the St. Kitts estates, but the purchaser 
refused to complete, on the ground that the will 
was inoperative in the island & that estates 
descended upon the heir :—Held: <A. had elected 
to take under the will & his infant heir was bound 
by his acts, & was a trustee under the Act of 1850, 
for the person claiming under the will.—DEwan 
v. MAITLAND (1866), L. R. 2 Eq. 834; 14 L. T. 
853; 12 Jur. N.S. 699; 14 W. R. 958. 

1703. Whether mere receipt of income 
sufficient.|,—-In 1875 & 1876 a husband by two 
several deeds assigned two policies of assurance 
upon his own life to trustees upon trust for his 





wife, her exors., administrators, & assigns 
absolutely. The deeds contained no power of 
revocation. In 1883 by deed, executed but not 


acknowledged by the wife, the husband, with the 
privity, & consent of his wife, purported to revoke 
the trusts of the two former deeds, & to resettle 
the two policies, upon trust for his wife during 
widowhood, with remainder to his children, & 
also assigned other property to trustees upon 
trust to pay a sum due to a creditor, party to the 
deed, & subject thereto upon the same trusts as 
were thereby declared of the two policies. 

The husband died in 1888. The wife married 
again in 1891, having up to that date received the 
income of the additional property settled by the 
deed of 1883 as well as that of the proceedings of the 
two policies :—Held: (1) the two policies were 
not settled to the separate use of the wife; (2) the 
deed of 1883 was an assignment of a future 
interest, & should have been acknowledged by the 
married woman under Malins’ Act, 1857 (c. 57); 
(3) the mere receipt by the wife of the income of 
the trust moneys, without more, did not amount 
to an election by her to conform the deed of 1883 ; 
(4) the wife was entitled to the proceeds of the two 
policies absolutely, she accounting for the income 
received by her from the additional property 
included in the deed of 1883.—Re TURNER, TURNER 
v. Firzroy (1892), 66 L. T. 758; 36 Sol. Jo. 488. 

1704. Acts of ownership—Possession taken by 
husband—In title of wife.]|— WILSON v. TOWNSHEND 
(LorD), No. 1731, post. 

1705. —— Execution of deed—Recital of character 
in which party claims.]|—DILLON v. PARKER, No. 
1447, ante. 

1706. Exercise of power.|—DILLON vr. 
PARKER, No. 1447, ante. 

1707. Possession of both properties.)/— 
PapBury v. CLARK, No. 1474, ante. 

1708. ——.]—SPREAD v. MORGAN, No. 
1686, ante. 

1709. Stock transferred to party electing—. 
Omitted from estimate for probate.]|—WoORTHING- 
TON v. WIGINTON, No. 1685, ante. 

1710. ——— Sale as absolute owner—Property 
devised for life estate.|—-Testator, entitled under 
a settlement to a life interest in certain cottages 
to which his wife became absolutely entitled on 
his death, purported to devise them to her for life, 
with remainder to A. who, without knowing of his 
settlement, sold his suppor reversionary interest 

Itf. Testator’s widow, who took other benefits 
under the will, subsequently sold the cottages to 
a purchaser without notice of the devise. On the 
widow’s death pltf. claimed compensation against 
her estate :—Held : the widow had elected to take 
the cottages against the will, & A. was entitled to 
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Sect. 9.—Whai amounts to election: Sub-sect. 2. 
Sect. 10: Sub-sects. 1 & 2.] 


compensation for the loss he had sustained in 
respect of their value at the widow’s death, out 
of her estate to an extent not exceeding the 
amount of her other benefits under the will.— 
RoaGsErs v. JONES (1876), 3 Ch. D. 688; sub nom. 


Rogers v. WILLIAMS, 24 W. R. 1039. 
i— . Re Booth, Booth v. Robinson, [1906] 
Re H cock v. Pawson, 


2 Oh. 321. Kefd. ancock, Han 
[19051 1 Ch. 16; Re Macartney, Macfarlane v. Macartney, 
1918] 1 Ch. 300. 
When ignorant of duty to elect.|—Sce 

Nos. 1683, 1686, 1688, 1689, ante. 
1711. Enquiry to ascertain which course bene- 
ficial—No election presumed.|—StTrRoup v. Nor- 


MAN, No. 1600, ante. 


Srct. 10.—ELECTION BY PERSONS UNDER 
DISABILITY. 


SuB-SECT. 1.—INFANTS. 


1712. Whether required to elect on coming of 
age.|—STREATFIELD v. STREATFIELD, No. 1620, 
ante. 

1718. ——-.]—Will purporting to give a real 
estate to A., but not executed agreeably to the 
statute, giving (inter alia) a contingent legacy to 
an infant, who became testator’s heir-at-law, & 
expressly directing, that if any who received 
benefit by the will should dispute any part of it, 
they should forfeit all claim under it :—Held: the 
infant heir should elect when he came of age.— 
BouGHTON v. BOUGHTON (1750), 2 Ves. Sen. 12; 
28 BE. R. 8, L. C. 

Annotations -—Retd. Whistler v. Webster (1794), 2 Ves. 

867; Sheddon vy. Goodrich (1803), 8 Ves, 481; Louis »v, 

Louis (1864), 10 L._T. 25; Re Ogilvie, Ogilvie v. Ogilvie, 


(1918) 1 Ch. 492. Mentd. Farquharson v. Colville (1772), 
am 129; Re Wernher, Wernher v. Beit, (1918] 1 Ch. 


1714. Within six months after coming of 

_4jJ—Re Hancock, HANCOCK v. PAwson, No. 
1540, ante. 

1715. Election by court for infant—Inquiry to 
ascertain which interest beneficial.|—-BIGLAND v. 
HUDDLESTONE (1789), 3 Bro. C. C. 285, n.; 29 
E. R. 539. 

Annotations :—Refd. Green v. Green (1816), 19 Ves. 665; 
Codrington v. Lindsay (1873), 8 Ch. App. 578. 
——.]|—GRETTON v. HAWARD, No. 





1521, ante. 

1717. ——.]—Infant put to an election 
under a will; & a reference to the master to 
ascertain what election would be most to his 
benefit.—EBRINGTON v. EBRINGTON (1820), 5 
Madd. 117; 56 E. R. 839. 

1718. ——.]—Where the evidence with 
sufficient certainty proved the declarations & 
representations were actually made by a father 
to the intended husband, deft. P., & to other 
persons, previously to, & in contemplation of, & 
subsequent to the marriage of his natural daughter 
to deft. P., & that the marriage was contracted in 
a@ confidence in such representations, that he had 
irrevocably settled or intended to settle the E. 
estate, & a sum of sicca rupees, as a provision of, 
& which would upon his death become the pro- 
perty of, his reputed daughter & her children; & 
where there was evidence, paro] & documentary, 
that certain documents, purporting to settle the 
estate & sicca rupees, were execu or, 
but there was a total want of evidence as to the 
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g. Election by court for infant.)— 


infant have conflicting titles notwithstan 
under a settlement & under a will, will 
he may be put to his election at once, 


Equity. 


contents or effect of such documents, the ct. gave 
effect to the representations by declaring that 
pltfs., the children of the e, were entitled 
to the estate, & the sicca rupees as tenants in 
common absolutely. Settlor having, by his will, 
bequeathed to trustees the sum of £4,000 in trust 
for pltfs., the children of the marriage of his 
daughter & her husband, deft. P., the ct. directed 
a reference to the chief clerk for him to inquire & 
certify whether it would be for the benefit of 
infant pltfis. to elect to take the estate & the sicca 
rupees, or to take the benefits given to them by 
the will—ProLs v. Soapy (1859), 2 Giff. 1; 29 
L. J. Oh. 721; 11. T. 309; 5 Jur. N. 8. 1382; 8 
W. R. 181; 66 EB. R. 1. 


Annotations :—Mentd. M‘Askie v. M‘Cay (1388), 16 W. R. 
1187; Re Badcock, Kingdon v. Tagert (1880), 17 Ch. D. 
361; Maddison v. Alderson (1883), 8 App. Cas. 467; 
Johnstone v. Mappin (1891), 60 L. J. Ch. 241. 


1719. .]|—BROWN v. BROWN, No. 1630, 


ante. 
1720. ——- ———.]—-CooPER v. CooPER, No 1419, 


ante. , 
1721. ———.]— A settlor on the marriage of 
his daughter, covenanted that, immediately after 
his death, a share, which in the event became one 
third of all & singular his real & personal estate 
should be settled for the benefit of the daughter, 
her husband & their children, in equal shares. 
One of the four children of the marriage, a 
daughter, died in the settlor’s lifetime leaving a 
husband who also died in the settlor’s lifetime & 
two infant children who survived the settlor. The 
settlor made a will whereby after directing pay- 
ment of his debts he disposed of personal chattels, 
gave a number of legacies & amongst others a 
legacy of £4,500 & part of the residue of his 
estate, to his nephews & nieces & his two infant 
great grandchildren above mentioned in equal 
shares :—Held: the liability under the covenant 
was not a debt to be paid before the division of 
residue, & the infants were bound to elect between 
the benefits under the settlement & under the will, 
& an inquiry was ordered whether for their benefit 
to take under the will or under the settlement.— 
BENNETT v. HOULDSWORTH (1877), 6 Ch. D. 671; 
46 L. J. Ch. 646; 36 L. T. 648. 
sa ei cige :—Refd. Re Vernon, Garland v. Shaw (1906), 95 
1722. ——— When no doubt as to which interest 
beneficial—Whether inquiry required.|—-A free- 
man of London, upon his first marriage, conveyed 
real & personal estate to trustees upon trust to sell 
& invest & pay the dividends to his wife for life, 
afterwards to himeelf for life, & to divide the capital 
amongst the children as he & she, or the survivor, 
should appoint, & in default to the child or children 
of the marriage, to be vested when he, she or they 
should attain twenty-one. There was one child 
of this marriage, & the wife died. The powers 
were not, nor was either of them, ever exercised. 
The freeman upon his second marriage assigned 
personal estate to trustees upon trust to invest & 
pay the dividends to the second wife for life in 
case she should survive him, & after her death to 
assign the capital to the children of the m e@ 
as he & she, or the survivor, should appoint & 
default to the children of that marriage who, 
being sons, should attain twenty-one, or being 
daughters should attain twenty-one or m 
equal shares. It was declared that the pro 
for the wife was not for her jointure or in bar 
satisfaction of dower. There were two children 


ding his infancy, as the 
ot. elect for him.~-MORRISON v. 
BrLL (1843), § I. Kq. R. 354.—IR- 
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of this marriage, & the wife survived. The powers 
were not, nor was either of them ever exercised. 
The freeman died intestate. In a suit for the 
administration of his estate :—Held: it being for 
the benefit of the first child to take under the 
settlement rather than his share in the residue, the 
ct. elected for him so to do.—BLUNT v. Lack 
(1856), 26 L. J. Ch. 148; 28 L. T. O. S. 168; 8 
Jur. N. 8. 195, Ll. JJ. 
‘Annotation :—Folld. Lamb v. Lamb (1857), 5 W. R. 772. 
1723. -]—Where there are suffi- 
cient data before the ct. to satisfy itself that it is 
for the benefit of the infant to take under the will, 
it will not refer the matter to chambers to make 
inquiries.—LAMB v LAMB (1857), 29 L. T. O. S. 


372; 5 W. R. 772. 

1724. ——. .]|—Testator purported 
according to the doctrine of election to devise to 
the trustees of his will settled lands which, at 
testator’s death, stood limited to the use of an 
infant in tail, with remainders over to other 
infants, & devised lands of his own of much greater 
value to the infant tenant in tail, whose advantage 
it was to elect to take under the will. The infants 
entitled to the settled lands in remainder also took 
interests under testator’s will; but it was not yet 
clear whether it was altogether to their‘advantage 
to elect to take under the will. The infant tenant 
in tail was seventeen years of age :—Held: the 
ct. would not postpone electing out of regard for 
the infant remaindermen, but would elect at once 
on behalf of the infant tenant in tail to take under 
the will.— Re Monraau, FaBER v. MONTAGU, 
[1896] 1 Ch. 549; 65 L. J. Ch. 372; 741. T. 346; 
44 W. R. 583. 


Annotation :-—Mentd. Re Hambrough’s Estate, Hambrough 
v. Hambrough, [1909] 2 Ch. 620. 


See, further, INFANTS. 

















SUB-SECT. 2.—MARRIED WOMEN. 


See, generally, HUSBAND & WIFE. 

1725. General rule.|—A married woman can 
elect so as to affect her interest in real property, 
without deed acknowledged under Fines & 
Recoveries Act, 1833 (c. 74).—-BARROW v. BARROW 
(1858), 4 K. & J. 409; 27 L. J. Ch. 6783; 33 
L. T. 0. S. 423; 4 Jur. N.S. 1049; 6 W.R. 714; 
70 KE. R. 171. 

i nsd. Willoughby v. Middleton (1862), 2 

. Williams v. Baily ee L. R. 2 Eq. 

Hodson, Williams v. Knight, (1894] 2 Ch. 
421. Refd. Smith v. Lucas (1881), 18 Ch. D. 531; Wilder 
v. ott (1882), 22 Ch. D. 263; Cahill v. Cahill (1883), 8 
App. Cas. 420; Greenhill v. North British & Mercantile 
re igs [1893] 3 Ch. 474; Harle v. Jarman, [1895] 2 Ch. 


1726. -.|—A married woman having, by 
her marriage settlement executed when a minor, 
covenanted to confirm the settlement & also to 
settle future property, & having acquired by 
a a personal property to her separate use :— 
Held: bound to elect either to bring the bequest 
into settlement, or to make compensation out of 
certain reversionary personalty & other property 
to which she would he entitled under the settle- 
ment for her separate use with a restraint on 
anticipation.— WILLOUGHBY v. MIDDLETON (1862), 
2 John. & H. 344; 31 L. J. Oh. 683; €T.. T. 814; 
8 Jur. N. 8. 1055; 10 W. R. 460; 70 E. R. 1089. 


Annotations :—Consd. Codrington v. Lindsay (1873), 8 
pa. ADP. 578; Smith v. Lucas (1881), 18 Ch. D. 531. 
e Wheatley, Smith v. Spence (1884), 27 Ch. D. 
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606. Oonsd. Re Queade’s Trusts (1885), 54L.J. Ch. 786; 
Re Vardon’s Trusts (1885), 31 Ch. D. 375, . Brown 
v. Brown (1866), L. R. 2 Eq. 481. Mentd. Coventry v. 
po yentey (1868), 8 L. T. 819; Do Serre v. Clarke (1874), 
q e 


D’EKstampes’ Settlmt., D’Estampes 


e e 


. 587; 
v. Crowe (1884), 53 L. J. Ch. 1117; Bateman v. Faber, 
[1898] 1 Ch. 144. 
1727. .|—By a marriage settlement made 





in Jan. 1874, the wife being an infant, personal 

property derived under her father’s marriage 

settlement was assigned by the husband & wife 

to trustees upon the usual trusts. There was a 

covenant by the husband that he & his wife 

would so soon as she should attain the age of 21 

years convey & assign real & personal ropere?, 

to which she was entitled under the of her 
father; & it was provided that if the wife should 
refuse or neglect to do so it should be lawful for 
the trustees to accumulate any part of the income 
payable to her for the other persons interested 
under the settlement. There was an agreement 
to settle the wife’s after-acquired personal pro- 
perty. The wife, on Apr. 13, 1874, a week after 
she attained the age of 21, & her husband executed 
a deed, whch she acknowledged, by which she 
assigned all the personal property expressed to 
be assigned by the settlement which had not 
become vested in possession, & conveyed property 
purported to be conveyed by the scttlement upon 
the trusts thereof. At the date of the settlement 
she was contingently entitled to a reversionary 
interest in personal estate, but it was not actually 
assigned by the deed of confirmation because it 

did not come within the provisions of 20 & 21 Vict. 

c. 57. It fell into possession, & it was by the 

direction of the wife & her husband invested in 

the names of the trustees. The husband had 
died, & the wife had become of unsound mind, 
but not so found by inquisition. On summons by 
the infant children, by their next friend :—Held : 
(1) the wife could during her coverture elect to 
confirm the settlement, & that she had by her 
acts elected; (2) the wife having become of un- 
sound mind, if she had not elected the ct. would 
have made an election on her behalf, it having 
jurisdiction to bind the equitable interests of 
lunatics, not so found by inquisition, when it 

appeared to be for their benefit—WILDER v. 

PiGcotTr (1882), 22 Ch. D. 263; 52 L. J. Ch. 141; 

48 L. T. 112; 31 W. R. 377. 

Annotations :—As to (1) Apld. Greenhill v. North British & 
Mercantile Inseo., [1893] 3 Ch. 474. Folld. Re Hodson, 
Williams v. K . Consd. Harle v. 
Jarman, {1895] 2 Ch. 419. Refd. Re Vardon’s 
Trusts (1884), 51 L. T. 884 
1728. ———.|—-A husband & wife had, previously 

to their marriage, entered into an agreement for 

the settlement of all the wife’s property, including 

@ policy of insurance on the life of another to which 

she was entitled under an instrument made before 

Married Women’s Reversion Interests Act, 

1857 (c. 57). A memorandum in writing of this 
agreement was signed before the marriage by the 
husband alone, & the settlement therein referred 
to was, after the marriage, also executed by the 
husband, but not by the wife. By it the husband 
& wife covenanted to assign to trustees all her 

roperty upon trust for the wife for life, & after 
hee death as she should appoint, & in default of 
appointment for the children of the eer Se & 

if, there should be none for the husband. By a 

subsequent deed acknowledged by the wife under 

the Fines & Recoveries Act, 1833 (c. 74), the 
policy was assigned & certain real estate of the 
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h. Reversionary choses in action—Whether wife can 
part with her reversionary choses in 


part with—On election.}—A marri 
action.— WILLIAMS v. MAYNE (1867), 16 W. R. 173.—IR. 


ed woman cannot, by election, 
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Sect. 10.—Election by P pales under disability: 
Sub-sects. 2&8. Part XI. Sect. 1.) 
wife’s was conveyed to the trustees of the settle- 
ment. The wife subsequently, in exercise of her 
power under the settlement, mortgaged the policy : 
—Held: the wife by acting on the contract, & 
taking the benefit of it had elected to confirm the 
settlement, & was bound in equity to perform it 
fully, & coneeduently the mtge. was valid.— 
GREENHILL v. NorTH British & MERCANTILE 
INSURANCE Co., [1893] 8 Ch. 474; 62 L. J. Ch. 
918; 69 L. T. 526; 42 W. R. 91; 387 Sol. Jo. 
632; 3 R. 674. 
"  * “1 s—Gonsd. Harle v. Jarman, [1895] 2 Ch. 419. 
Hodson, Williams v. Knight, [1894] 2 Ch. 421. 
1729. ———.]—Where a married woman, after 
attaining 21, by deed though unacknowledged, 
affirms a settlement executed by her before her 
marriage, whilst an infant, such settlement is 
binding on her.—Re Hopson, WILLIAMS v. 
KNIGHT, [1894} 2 Ch. 421; 63 L. J Ch 609; 71 
L. T. 77; 42 W. R. 581; 10 T. L. R. 4713 sub 
nom. Fie HoOpsON’s SETTLEMENT Trusts, Re 
Darr WILLIAMS v. KNIGHT, 38 Sol. Jo. 457; 


Annotations :—Consd. Harle v. Jarman, [1895] 2 Ch. 419. 
Refd. Viditz v. O’Hagan, {1899} 2 Ch. 569. 


_ 1780. -J—(1) A separation deed executed 
in 1875, not acknowledged by the wife, provided 
for payment by the husband of an annuity to 
the wife; who covenanted to release, when 
discovert a reversionary life interest in real & 
personal estate :—Held: on the death of the 
husband the wife was not bound to release her 
life interest by having received the annuity. 

_(2) The doctrine of election by a married woman 
discussed.—HARLE v. JARMAN, [1895] 2 Ch. 419; 
64 L. J. Ch. 779; 73 L. T. 20; 43 W. BR. 618; 
13 R. 610. 

1781. Inquiry by court—As to beneficial interest.| 
—Feme covert must elect between an annuity by 
will to her separate use for life, charged upon a 
devised estate, & a title paramount to part of the 
same estate in tail. Possession taken by her hus- 
band under that title does not preclude her elec- 
tion ; but as it was manifestly the better interest, 
no inquiry was directed as to which would be most 
for her benefit.—WILSON v. TOWNSHEND (LORD) 
(1795), 2 Ves. 693; 30 BE. R. 846, L. C. 

Annotations : nsd. Robinson v. Wheelwright (1856), 6 

De G. M. & G. 535; Re Vardon’s Trusts (1884), 28 Ch. D. 
124; He Chesham, Cavendish v. Dacro (1886), 31 Ch. D. 

. Refd. Warren v. Rudall, Kr p. Godfrey (1860), 


. 1; Aston v, Wood (1874), 43 L. J. Ch. 715; 
Harie v. Jarman (1895), 13 R. 610. 


1782. -]—Where, on a marriage with 
a ward of ct., who was a female infant, her real & 
ersonal pi taphed was covenanted by the intended 
usband to be settled immediately on her attaining 
21, in such a manner as to give him a life interest, 
with ultimate limitation as to the realty to the 
heirs of the wife, & as to the personalty to her 
next of kin; & the wife died after attaining 21, 
but without issue, & no settlement was made, on 
a bill filed by her heiress-at-law, who was one of 
the next of kin, & who was also a ward of ct., to 
compel a conveyance of the real estate :—Held: 
(1) pltf. had a right to withdraw the real estate 
from the articles, but the next of kin could not 
compel the husband to relinquish the personalty, 
without making compensation to him for the loss 
of the interest he would have taken in the real 
estate under the settlement had it been executed ; 
(2) reference was made to the master to inquire 
whether it would be for the benefit of pltf. & her 
children to elect to take the real estate disc 











EQuity. 


of the proposed settlement, or to confirm the whole 
settlement.—SAVILL v. SAVILL, YOUNG v SAVILL 
(1846), 2 Coll. 7215 11 Jur. 728; 63 EB. R. 982. 
Annotations :-—As to (1) Refd. Campbell »v. ¥ 1857), 
1 De G. & J. 893; Barrow v. Barrow (1858), 4 K. & J. 
409; Willoughby v. ES ee (1888), i. vo os 
Pcncralin: Mentd. Field v. Moore, Field v. Brown (1855), 
7 DeG. M. & G. 691. 
17338. 


ante, 

1734. Married woman living abroad—Whether 
election effected by power of attorney.]—Election 
to be made by a feme covert resident abroad, cannot 
be effectuated under a power of attorney, etc., 
from the husband & wife, or any thing short of a 
commission, or as near thereto as possible.— 
PARSONS v. DUNNE (1750), 2 Ves. Sen. 60; 28 
E. R. 40, L. C. 
Election by commission.]—PARSONS 
v. DUNNE, No. 1734, ante. 

1786. Election out of court—Implied from 
accepting benefit under instrument.|—ARDESOIFE 
v. BENNET, No. 1698, anfe. 

1787. ——— Separate estate—Married Women’s 
Property Act, 1882 (c. 75).]—Re QUEADE’s TRUSTS, 
No. 1551, ante. 

1788. Property subject to restraint on anticipa- 
tion—Separate use of married woman.]}—SMITH 
v. Lucas, No. 1549, ante. 

Donee’s property.|—See No. 1558, ante. 

——— Property given by instrument.|—See Nos. 
1549, 1550, 1552-1554, ante. 

1789. Effect of dissolution of marriage.|— 
CODRINGTON v. CODRINGTON, No. 1433, ante. 

eat ———.]—-H AMILTON v. HAMILTON, No. 1530, 
ante. 

Settlement made in infancy—Election to con- 
firm.|—See INFANTS. 








.]|—CoopEr v. CooPER, No. 1419, 








SuB-sEcT. 3.—LUNATICS. 

1741. Court may elect—On behalf of lunatic.|— 
WILDER ¥. Pigott, No. 1727, ante. 

1742. -|}—(1) The ct. in lunacy has 
power under its general jurisdiction to direct the 
committee of a lunatic to elect on behalf of the 
lunatic to take under a conditional devise in a 
will, even if compliance with the condition should 
involve the alienation of an interest of the lunatic 
in other real estate, provided that it is, in the 
opinion of the ct., for the benefit of the lunatic to 
make such election. 

In considering what is for the benefit of the 
lunatic in such a case the ct. should not look 
merely at his pecuniary benefit, but act for him 
as if he were of sound mind, & actuated by such 
motives as a reasonable man would be. 

(2) The alienation of the lunatic’s interest in 
real cstate under such circumstances is not con- 
trary to the statute De Prerogativa Regis (c. 12) 
according to the true construction of that statute. 

(3) The powers conferred on the judge in lunacy 
by Lunacy Act, 1890 (c. 5), Part 4, do not include 
the power to direct the committee to make such 
an election; but the sections in that part of the 
Act are enabling sections, & do not prevent the 
exercise of the general jurisdiction of the ct. in 
such a way.—RHe SEFTON (EARL), [1898] 2 Ch. 
878; 67 L. J. Ch. 518; 78 L. T. 765; 47 W. R. 
49; 147. L. R. 466; 42 Sol. Jo. 570, C. A. 


Annotations :-—As to (1) Re 8. 8. B., [1906] 1 Ch. 712. 
fe to <2) Refd. Re Gaskell & Walters’ Contract, [1906] 


See, further, LUNATICS. 
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Part XIl—Satisfaction and Ademption. 


SxEct. 1.—IN GENERAL. 

1743. Satisfaction defined.|—When a thing is 
to be done, performance of the contract is one 
thing; satisfaction another & different question. 
No doubt when a party bound to do something, 
has not done the precise thing, but something else 
has been done, intended to be in satisfaction, that 
will be held a satisfaction (KINDERSLEY, V.-C.).— 
WILES v. GRESHAM (1854), 2 Drew. 258; 2 Eq. 
Rep. 560; 23 L. J. Ch. 667; 2 W. R. 355; 61 
EK. Be 718; affd. on appeal, 5 De G. M. & G. 770, 
L. 


‘Annotations :—Montd. Andrews v. M‘Guffog (1886), 11 App. 
ere 3813; Re Deare, Deare v. Deare (1895), 11 T. L. lt. 


1744. ———.]—-(1) The question whether a gift 
in a will is a satisfaction of a portion given in a 
settlement, or a portion in a settlement is an 
ademption of a gift in a will, is one of intention. 

(2) Tho rule that there is a presumption against 
double portions is founded on the assumption, that 
the maker of the second instrument supposed 
himself to be substantially satisfying the obliga- 
tions of the first. This rule is much easier of 
application where the will precedes the settle- 
ment than where the settlement precedes the will. 
In the latter case, the intention to satisfy a 
covenant must be distinctly expressed, or clearly 
indicated. 

(3) Great differences in the sums given, & in the 
limitations of the trusts on which they are given, 
will be taken as indications that the gift in the will 
was not meant in satisfaction of the covenant. 

(4) Where the gift by the will is not to the child, 
but to trustees to pay debts & legacies, & then to 
pay the residuc to the child, the form of the gift 
will be taken as an indication that the debt due 
under the settlement must be satisfied before the 
residue is declared. B., on the marriage of his 
daughter, covenanted by settlement to pay to the 
trustees, three months after demand, £10,000 for 
the uses of the marriage, with interest till payment. 
The principal sum was not demanded in his life, 
but the interest was paid. He afterwards made a 
will, giving his property to trustees, ‘‘ in the first 
place to pay his debts & legacies, etc.,’? & then 
to divide the residue into equal moieties, & to 
transfer the same to his daughters. The trusts 
created by the will were very different from those 
created by the settlement :—Held: the gift by 
the will was not a satisfaction of the covenant 
in the settlement, & the £10,000 must be deducted 
from the testator’s assets before the residue was 
divided into moieties. 

(5) When a parent has by his will given a portion 
to his daughter absolutely, & has, by a settle- 
ment on her m , after the date of his will, 
secured a sum of like amount for the benefit of 
her & of her husband & issue, the mere circum- 
stance that she would have taken, under the will. 
an absolute interest, whereas under the deed she 
takes only a life interest, raises no difficulty, 
The parent may reasonably suppose the two gifts 
to be the same. If the daughter had received the 
sum under the will, she would probably have settled 
it in the way in which, by the hypothesis, it was 
settled in her parent’s lifetime (Lorp CRAN- 
WORTH). 

(6) The distinction between ademption & satis- 
faction lies in this: in ademption the former 
benefit is given by a will, which is a revocable 
instrument, & which the testator can alter as he 
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leases, & consequently when he gives benefits 

y a deed subsequently to the will, he may, either 
by express words, or by implication of law, 
substitute a second gift for the former, which he 
has the power of altering at his pleasure. Conse- 
quently, in this case the law uses the word ademp- 
tion, because the bequest or devise contained 
the will is thereby adeemed, i.e. taken out of the 
will, But when a father, on the marriage of a 
child, enters into a covenant to settle either land 
or money, he is unable to adeem or alter that 
covenant, & if he give benefits by his will to the 
same objects, & states that this is to be in satis- 
faction of the covenant, he necessarily gives the 
objects of the covenants the right to elect whether 
they will take under the covenant, or whether 
they will take under the will. Therefore this 
distinction is manifest. In cases of satisfaction 
the persons intended to be benefited by the 
covenant, who, for shortness, may be called the 
objects of the covenant, & the persons intended 
to be benefited by the bequest or devise, i.e. the 
objects of the bequest, must be the same. In 
cases of ademption they may be, & frequently are, 
different (LoRD ROMILLY). ; 

A bequest to one person cannot be a satisfaction 
of a provision by deed for another person ; in such 
a case the intention that the bequest should be 
subject to the covenant must be clearly expressed ; 
it will not be implied. 

(7) Satisfaction is the donation of a thing with 
the intention that it is to be taken either wholly 
or in part in extinguishment of some prior claim of 
the donee (LORD ROMILLY). 

(8) Portions not ejusdem generis a circumstance 
tending to rebut the presumption against double 
portions (see No. 1968, post).—CHICHESTER (LORD) 
v. COVENTRY (1867), L. R. 2H. L. 713 36 L. J. Ch. 
673; 17 L. T. 35; 15 W. R. 849, H. L.3 revag. 
S. C. sub nom. COVENTRY v. CHICHESTER (1864), 
2 De G. J. & Sm. 336, L. JJ. 

Annotations :——As to (1) Apld. Tumbridge v. Care ee 

19 W. R. 1047 ;_ Russell v. St. Aubyn (1878), 2 . D. 

Dawson (i 67), L. R. 
v. Sandwich (1886), 32 Ch. D. 


- As to (2) - Dawson ¥. 
. 504. nsd. Mon 

525. Apld. Re Blundell, Blundell v. Blundell, [1906] 2 Ch. 
222. Refd. Bennett v. Houldsworth (1877), 6 Ch. D. 
71; Re Tussaud’s Estate, Tussaud v. Tussaud (1878), 
. 363; Re Shafto, Fawcett v. Shafto (No. 2) (1903), 
. Aa to (3 Re n, nv. Lacon 

ioe?) 60 L. J. Ch. 403. As to . 
awson (1867), L. R. 4 Eq. 504. olid. Paget v. Grenfell 
(1868), L. R. 6 Ea. 7. Abid. Atkinson v. Littlewood (1874), 
. R. 18 Eq, 5u5. Folid. Smyth v. Johnston (1875) 
L. T. 876. nsd. Mon v. Sandwich (1886), 32 Ch. D. 
525; Horlock v. W: 88), 57 L. J. Ch. 897. Apld. 
Re Franklin, F klin (1907), 52 Sol. Jo. 12. 


9 v. 
Refd. MoCarogher v. Whieldon (1867), L. R. 3 E 


Cooper v. Macdo S72) L. R. 16 Ka. 
v. Bield (1896), 24 W. i. 660. As to 
v. Sandwich (1886), 32 Oh. D. 525. : 
Estate, Tussaud v. Tussaud (1878), 9 Ch. D. 363. to 
(8) . Re Vernon, Garland v. Shaw (1906), 95 L. T. 
48. - Cooper v. Macdonald (1873), L. 16 A: 
ace xy E san ud’s Estate, Tussaud v. Tussaud (1878), 
1745. Satisfaction distinguished from perform- 
ance.|—A. by articles previous to marriage, 
covenanted that if he should die in the lifetime o 
his wife, his exors. should within three months 
after his decease pay to her £3,000. A. died in his 
wife’s lifetime & by his will gave personal 
estates to his four exors. & di da them at the 
end of three years after his death to divide his 
property in such ways, shares & ee as 
them should appear right. the exors. 
either died or renounced, & no division was made 
by them :—Held; (1) the property was divisible 
GG 
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according to Statute of Distributions, 1671 (c. 10), 

as in a case of absolute intestacy ; (2) the widow's 

distributive share being more than £3,000 was a 
ormance of the covenant in the marriage 

articles. 

(8) A distributive share received by a widow in 
& case of absolute intestacy is considered a per- 
formance of a covenant from the husband that she 
should on his death receive a sum of money, when 
her distributive share is equal to that sum 
(PLUMER, M.R.). 

(4) An important distinction exists between 
satisfaction & performance. Satisfaction sup- 
poses intention, it is something different from the 
subject of the contract & substituted for it; & 
the question always arises, was the thing done 
intended as a substitute for the thing covenanted, 
a question entirely of intent ; but with reference to 
performance, the question is, has that identical 
act which the party contracted to do been done ? 
(PLUMER, M.R.).—GoLpDsMID v. GOLDSMID (1818), 
1 Swan. 211; 1 Wils. Ch. 140; 37 E. R. 63. 


Annotations :—As to (2) Apld. Re Hall, Hope v. Hall, [1918] 
Lice» Ra, Clonee Signe CONE) 1 Ma 12 
Glengall (1848), 2-H. . Gas. 131. ts io dame 


1. 4g to (4) Apld. 

v. Lavender (1824), M‘Ole. & Yo. 41. : . 

Ex p. Tindal (333, 1 Deas. & Oh: ai . re 
1747, Satisfaction distinguished from ademption.| 

—TRIMMER v. BayNnz, No. 1821, post. 








1748. |—Re Tussaun’s Estate, TussaAuD 
v. TUSSAUD, No. 2016, post. 
1749. ——.]—CHICHESTER (LORD) v. COVENTRY, 


No. 1744, ante. 

1750. Ademption distinguished from perform- 
gat Pg ming v. BAYNE, No. 1821, post. 

1751. Person making payment must be party 
bound to pay—Or owner of estates charged with 
payment.]—(1) A. settled property upon himself 
for life, with remainder to his children, with power, 
at his request, to advance any part thereof in his 
lifetime. Some advances were made the 
children expressly under the power, besides which, 
on the marriage of two of his daughters, A 
advanced to them certain sums out of his own 
moneys, but there was no evidence of an intention 
to purchase their shares:—Held: the latter 
advances were not to be treated as a satisfaction, 
pro tanto, of the daughters’ shares under the 
settlement. 

(2) Satisfaction can only arise where the person 
who makes the payment is himself the party 
bound to pay, or is the owner of the estate charged 
with the payment.—SamMuEL v. WarD (1856), 
22 Beav. 347; 27 L. T. O. S. 164; 2 Jur. N.S. 
062; 4W.R. 540; 62 E.R. 1141. 

1752. Application to power of Fk eee ae oe 
By his will, dated in 1869, a testator, who had a 
power under the settlement upon his first marriage 
to appoint certain funds in favour of all & every 
one or more of his children, grandchildren or other 
issue by any marriage, appointed the same equally 
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(1914), 14 S. R. N. S. W. 124; 31 
8. WwW. N, 47.—AUS. 


Kguiry. 


among all the children of his second marriage, who 
should be living at his death. There were seven 
children, all of whom survived him. By two deeds 
executed respectively in 1897 & 1901 he appointed 
@ seventh stints of the settled funds to each of 
two of these children. He died in 1910 :—Held: 
the rule against double portions applied, & conse- 
quently the children to whom appointments had 
been made by deed were not entitled to any further 
share under the will.—HKe PEBL’s SETTLEMENT, 
BIDDULPH v. PEEL, [1911] 2 Ch. 165; 80 L. J. Ch. 
574; 105 L. T. 3380; 55 Sol. Jo. 580. 

Annotation :—Apld. Re Eardley’s Will, Simeon v. Free- 

mantio, [1920] 1 Oh. 397. 

1753. .|—Testatrix, under her father’s will 
had power with the consent of her husband to 
appoint by deed or will a fund of £40,000 between 
her seven children. In 1891, 1892 & 1894 she 
appointed by deed one equal seventh of the fund 
to each of three children on the occasion of his 
or her marriage. In’1895 she appointed by will 
the remaining four-sevenths between the remaining 
four children, one of whom was H. In 1899 she 
appointed by deed one equal seventh of the fund 
to H. on the occasion of his marriage. These 
appointments were all made with the consent of 
the husband of the testatrix & subject to their 
respective life interests, & each of the four appéint- 
ments by deed comprised an equal seventh of 
certain other persone property brought into 
settlement by the husband & similarly appointed 
by him & the testatrix under a joint power of 
appointment contained in their marriage settle- 
ment. The will of the testatrix also appointed 
certain real estate to her children successively in 
tail male, subject to a life interest in her husband, 
& declared that the same estate should, when & as 
soon as any child should become entitled thereto 
in possession, be charged with a sum equal in value 
to the one-seventh of the £40,000 to which the 
child so succeeding should have become entitled, 
such sum to be held in trust tor her other children 
living at her death & the children of any other 
child who might have died in her lifetime in equal 
shares per stirpes. The husband survived the 
testatrix & died in 1916 :—Held: apart from any 
presumption against double portions there was 
sufficient on the face of the documents & in the 
circumstances of the case to show an intention 
on the part of the testatrix to insure equality 
between her children, & that the appointment of 
one-seventh to H. by the deed of 1899 was intended! 
to be in satisfaction or lieu of the one-seventh 
already appointed to him by the will.—Re Earp- 
LEY’S WILL, SIMEON v. FREEMANTLE, [1920] 1 Oh. 
397; 889 L. J. Ch. 234; 122 L. T. 769. 
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1754. Intention of donor governing factor.] ~ 
LECHMERD v. LECHMERED (Lapy), No. 793, ante. 
wee supplied in Aug. :—Held: 


the furniture was not an 
ademption pro tanto of the share of 


17541. Intention of donor governi 1754 li. ——.}—By his will made in 
factor.}—A testator Y devised “land to Ma or 9i6, tor gave a share of residue given by the will, there being 
prosceee Spon trust ive Sonvert & residue son ine daughter Magma ph that one itt, made by Lpsoagascind 
Vv F , ugh 
MS Eis Will tie Gatos: Ge ante toe ? intended to include both the house & 


the furniture.——PargER v. DowLIna 
1036), 18 8. R. N. ae 234; 33 


sold the land on terms of payment b 
en ; at the date of his death house a8 & wed 
purchase moneys had not been t the » whic . W. N. 75.—AUS, 
d, the land had not been k in Jan. 1914, testator 
conveyed to the purchaser :—Held bought a block of land which k. Expreasion of intention necessary.) 
tor’s d with the land daughter & arranged -— 'T'o create a caso of satisfaction, 
was 80 a meas t eens of for oot Pree? built on Ler pe somos on oLanocne (i ust 
emption After testa rders WARNER v. LATOUCHE 
of the gift—Reap v. VAN BRAKKEL for cadture tor the which 8 Ir, Jur. 34.—IR. ? 
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1755. ~---.]—-Where a person, for a valuablechildren, filed his bill against the representative 


consideration, covenants to make a settlement upon 
the issue of the marriage & to limit a remainder 
to his own right heirs if alJ the issue of the marriage 
die the ct. will decree a satisfaction to the heir- 
at-law, notwithstanding he is a volunteer; for 
what is regarded in equity in cases of this nature is 
the intention of the person making the covenant 
which appears to be that so much of his personal 
estate should be applied in the purchase of lands 
for the uses in the covenant (LORD HARDWICKE, O.). 
—ELLINOR v. GARTON (1745), 9 Mod. Rep. 480 ; 
88 E. R. 588, L. O. 

1756. J—By will, dated in 1827, the 
testator bequeathed to C., to whom he stood m 
loco parentis, a particular legacy of £12,000 
charged on a family estate, & also made him 
residuary legatee. in 1832 ©. married, & the 
testator on his marriage settlement covenanted 
that his exors. should within six months of his 
decease, pay £10,000 to the trustees of the settle- 
ment, upon usual marriage settlement trusts for 
the benefit of O., his wife & issue; & it was pro- 
vided that any gift inter vivos or by will by the 
testator to O., for his own benefit, should be taken 
to be a satisfaction of the covenant pro tanto 
& should not be subject to the trusts of the 
settlement. By codicil in 1833 the testator con- 
firmed his will in other respects but he directed 
that £5,000 out of the £12,000 charged on the 
family estate, & £5,000 out of his general residue, 
should be given in satisfaction of his covenant ; 
& he again appointed C., his sole residuary 
legatee. By a second codicil the testator con- 
firmed all previous gifts & arrangements, but 
gave his residuary estate to O. & H. cqually 
declaring at the same time that the two sums of 
£5,000 & £5,000 were to be in satisfaction of the 
covenant :—Held: notwithstanding the proviso 
in the settlement, that gifts to C. by the testator 
for his own benefit should be in satisfaction of the 
covenant pro tanto & should not be subject to 
the trusts of the settlement, yet here the testator 
had sufficiently declared his mind that the gifts 
to O., were not to be in satisfaction of the covenant, 
but that the £5,000 & £5,000 were to be paid to 
the trustees on the trusts of the settlement.— 
MILLIGAN v. HARDWICKE (EARL) (1855), 25 L. T. 
O. S. 327; 1 Jur. N.S. 793. 

1757. |—By a marriage settlement in 
1802, two several sums of £1,000 were to be paid by 
A., the father of the intended wife, to trustees, 
for the husband & wife & their children. One of 
these sums was payable immediately, & the other 
on the death of A. In 1806 & 1810 respectively, 
A. advanced two sums of £1,000 each to the 
husband who signed a receipt for the same on the 
back of the settlement. In 1817, shortly before 
the death of A., he settled £5,000 on his daughter 
& her husband & issue, on trusts almost identical 
with those of the settlement of 1802, & con- 
temporaneously he made his will, wherein he stated 
‘‘ Whereas I have advanced to my two sons & to 
my daughter J. & her husband, in money, stock 
& by other means in value to a considerable 
amount, now to prevent any question whether 
such advancements were meant & intended as 
loans or gifts, I hereby declare they were gifts, 
& not loans; & it is my will & intention, that as 
well what I have already given as what I give by 
this my will to ny said sons & to my daughters 
J. & H. they s receive & take in full satis- 
faction & discharge of all claims & demands upon 
me in any right or manner whatsoever.’”? Eleven 

ears after the death of the daughter J. & her 
Lasband: pltf., who had married one of their 








of the surviving trustee of the settlement of 1802, 
claiming his wife’s share in the two several sums 
of 21,000 under that settlement :—Held: though 
the trustees might have had no direct defence 
against the claim, yet having regard to the 
provision in A.’s will, & inasmuch as his estate 
would be ultimately liable, such claim was cir- 
cuitously barred.—DAviIs v. OHAMBERS (1857), 
7DeG. M. & G. 386; 28 L. T. O. 8. 848; 3 Jur. 
N.S. 207; 5 W. R. 245; 44 EK. R. 150, L. O. 
Annotation :-—Oonsd. Smith v. Smith (1861), 3 Giff. 263. 


1758. .]|—The presumption of law is against 
double portions ; where a sum of money is given 
by the will of a parent to a particular child, & 
the like sum is afterwards secured by a settle- 
ment on the marriage of that child, there is a 
presumption in favour of the ademption of the 
legacy, but this presumption may be rebutted by 
evidence of intention to the contrary. The 
burden of proof of intention is on the person 
clai the double portion. It is not necessary 
that the legacy should be paid in order that it 
may be adeemed. 

A father made his will, giving to each of his three 
younger children £5,000. On the marriage of 
one of them, a daughter, he paid to the husband 
£2,000. By a codicil he declared that sum to be 
in part satisfaction of the £5,000. One of his 
younger sons, F., married. On that marriage, the 
father entered into a covenant that he would cause 
to be paid to the trustees of the marriage, within 
twelve months after his death, the sum of £5,000, 
with interest in the meantime, at the rate of five 
per cent., such interest to be employed in the 
payment of premiums on life policies. By a 
codicil made after the date of this settlement, 
the testator recited what he had given by his will 
to each of his two younger sons, & directed his 
trustees to raise a ‘‘ farther sum of £7,000” for 
each of them, & to hold such farther sum on the 
same trusts as those of the £5,000. The testator 
afterwards raised a sum of £5,000, with which he 
purchased a Licutenant-colonelcy in the Guards 
for his other younger son, H., & he then made 
a codicil, declaring that this sum, so laid out, was 
to be taken by H. in satisfaction of the legacy 
given him by the will:—Held: these circum- 
stances did not show an intention on the part of 
the testator rebutting the presumption that the 
£5,000 given by the will to F., were adeemed by 
the settlement. 

I entirely concur that is a question of intention, 
& that the object is to ascertain the intention of 
the parties (LORD CAMPBELL, C.).—-HOPWooD v. 
Hopwoop (1859), 7 H. L. Cas. 728; 29 L. J. Ch. 
747; 34L.T.0.S8S.56; 5 Jur. N.S. 897; 11 EH. Xt. 
290, H. L. 

Annotations :—Reid. Re Pollock, Pollock v. Worrall (1835), 
28 Ch. D. 552; Re Pecl’s Sottlmt., Biddulph v. Peel, 
(1911] 2 Ch. 165. 

1759. ——.]—A testator, having covenantcd on 
the marriage of his daughter F. to pay to the 
trustees ot her settlement, within twelve months 
after his death, a share of personalty equal to 
the share which the most favoured child & his 
issue should take, by his will gave one-fifth of his 
personal estate to each of two children & a daughter 
of a deceased child, one other fifth to the said 
trustecs, & one other fifth upon trust for his son 
H. for life, with a gift over for want of issue to the 
other three children & the grandchild, the shares 
of daughters & the grand-daughter to be for their 
separate use :—Held: the -whole will indicating 
an intention to put the families of the children on 
an equality, the contingent gift for the separate 
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use of FB. was intended as a satisfaction of the 
covenant, & was bound by the trusts of the 
settlement.—DAVENPORT v. HINCHCLIFFE (1861), 
1 John. & H. 718; 70 E. R. 930. 

1760. .]|—CHICHESTER (LORD) v. COVENTRY, 
No. 1744, ante. 
1761. ——.]—Re PoysEr (1908), [1918] 1 Ch. 


n. 
Annotation :—Consd. Re Hall, Hope v. Hall, [1918] 1 Ch. 


1762. Proviso declaring advancements to be 
taken as satisfaction—Whether legacy advance- 
ment in lifetime of testator.|—Portions by settle- 
ment for younger children, living at the death of 
the survivor of the parents ; with a proviso, that 
advancements should be in satisfaction, unless 
the contrary declared. The father by will, 
desiring, the settlement might be punctually 
complied with, made a residuary disposition of 
real & personal estates among the younger 
children; directing, that what they may have 
received in his life should be brought into the 
account, so as to make all equal :—Held: (1) On 
a construction upon the whole, advancement in 
marriage or otherwise, though not the gram- 
matical construction, was within the proviso; 
& equality being the object, an arrangement was 
made upon that principle ; (2) one of the younger 
children, having become the eldest, & therefore 
owner of the estate, between the deaths of the 
parents, to be considered a younger child in the 
account; (3) provision by will considered an 
advancement in the life of testator.—LEAKE v. 
LEAKE (1805), 10 Ves. 477; 32 E. BR. 930, L. C. 
Annotations :—As to (3) Consd. Onslow v. Michell (1812), 

18 Ves. 490. Folld. Goolding v. Haverfield (1824), M‘Cle. 

345. Dbtd. Cooper v. Cooper (1873), 8 Ch. App. 813. 

1763, —— -|—Portion by settlement, 
vested at 21, or marriage of daughters, to be paid 
at the death of the surviving parent; if the 
parents or either should in their or either of their 
lifetime settle, give or advance money, lands, etc., 
in marriage or otherwise, such advancement to be 
taken as part or the whole of the portion, unless 
the contrary declared in writing. A legacy 
payable at 21 is a satisfaction pro tanto. 

Lhe rule as to satisfaction of a portion by a 
legacy is that there must be some express evidence, 
or at least a strong presumption that it was 
intended as such. Slight variation in the time of 
payment between 21 & 21 or marriage is imma- 
terial.—ONSLOW v. MICHELL (1812), 18 Ves. 490 ; 
ve paris pe ne Havorfiel 

nnotations : - Goo v. Haverfie 21), M‘Cle. 

345. Dbtd. Cooper v. cocoee (1873), 8 ch, petty SE me 

1764. .J—A legacy given by a father’s 
will is such an advancement of younger children 
in the lifetime of the father as will be accounted 
in a ct. of equity, a satisfaction pro tanto of 
portions to be raised for them under the testator’s 
marriage settlement, if it contain a clause pro- 
viding that advancement shall be a satisfaction 
so far. It is a case of double portions; & the 
children having received either, it will be pro 
tanto satisfaction of the other, & they will be 
entitled to the difference only. The will itself 
being silent in that respect, is not, per se, equiva- 
lent to a declaration under hand & seal that the 
legacy shall not be a satisfaction pro tanto of the 
Cee ae v. HAVERFIELD (1824), 13 

ice, 593; M‘Ole. 345; 147 EB. R. 1082. 
Annotation :—Dbtd. Cooper v. Cooper (1873), 8 Ch. App. 813. 

1765. ——.]-—-FAZAKERLY v. GILLIBRAND, 
No. 2221, post. 

1766. ——- ———.]—-A__ testator devised real 
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estates upon trust for his daughter, E., for life, 
with remainder to her husband, W., for life, with 
remainder to trustees for 1,000 years to raise 
£30,000 for portions for younger children, with 
remainder to E.'s eldest son for life, with 
remainders over. He directed that if E. or W., 
or either of them, should at any time during their 
joint lives or the life of the survivor of them 
advance or pay aby sum or sums of money for 
the use or benefit of any younger child or children 
for whom portions were provided, then & in such 
case, unless the contrary should be directed by E. 
& W., or the survivor of them, by deed or writing 
to be sealed & delivered in the presence of one or 
more witnesses, the sum or sums so advanced 
should be taken in satisfaction pro tanto of the 

rtion or portions of such child or children. 
of had several children, one of whom, J., was of 
weak mind; & while she was still under age 
W. & K., & their eldest & second sons, executed 
a deed, whereby they covenanted that if the share 
of J. devolved upon them, or any of them, they 
would divide it among the other younger children. 
J. attained twenty-one, & died, & her share thus 
devolved on her father, W., & became subject to 
his covenant. W., having survived his wife, 
made a will whereby he gave legacies to his younger 
children, & gave the residue of his personal estate 
for the benefit of two of them :—Held: (1) none 
of the gifts under W.’s will were to be taken 
towards satisfaction of the portions of the younger 
children ; (2) the division of the share of J. was 
not to be taken towards satisfaction of the por- 
tions of the younger children.—COOPER v. COOPER 
(1873), 8 Ch. App. 818; 43 L. J. Ch. 158; 29 
L. T. 821; 21 W. R. 921, L.C. & L. JJ. 

1767. How intention ascertained—From circum- 
stances at time of transaction.]|—CARTWRIGHT v. 
CARTWRIGHT, No. 2032, post. 

1768. ——— By conduct of testator.|—Testator 
by his will, dated in 1908, bequeathed a legacy of 
£300 to D., his housekeeper & nurse. On Apr. 15, 
1909, he wrote a letter addressed to her, enclosing 
a cheque, in which he requested her to tell his 
exors. that the cheque was instead of the £300 
left her by his will. The contents of the letter 
were not communicated to her, but the letter 
with the cheque were in her presence sealed up in 
an envelope & placed in a drawer by testator, 
who called her attention to the matter & told her 
to open the envelope on his death. In Dec. 
1910, testator requested D. to get the envelope, 
& he opened it in her presence. Me took out the 
cheque & put the letter without the cheque into 
another envelope, sealed it, & told her to keep 
it & open it on his death. He subsequently sent 
the cheque or another for a similar amount to 
his bankers with instructions to place the money 
to the credit of a joint account in the names of 
himself & D., with power to either pee to draw, 
& this was accordingly done. The letter was 
opened & read by D. for the first time on testator’s 
death :—Held: (1) there was nothing in the 
transaction to affect the conscience of D. & to 
preclude her from claiming both the legacy & the 
gift; (2) the letter of Apr. 15, 1909, was not 
admissible in evidence to prove that the testator 
intended that the gift should be in substitution 
for the legacy; (3) D. was entitled to both the 
legacy & the gift. SHIELDS, CORBOULD-ELLIS 
v. DALES, [1912] 1 Ch. 591; 81 L. J. Ch. 870; 


106 L. T. 748. 
ton :— As to (2) Refd. Re Deprez, Honriques v. 


Annotat : 
Depres, [1917] 1 Ch. 24. 


1768a. Se ee ne —wW,, by will in 1859, be- 
queathed leaseholds to his sister A., & the residue 
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of his estate to his sister E., & in 1865, was served 
with a notice on the part of a railway co. to treat 
for the purchase, under the provisions of their 
Acts, of the leaseholds for the purpose of their 
railway. Surveyors appointed by W. & the co., 
but not in writing, settled the value of the lease- 
holds, & the former verbally agreed to accept the 
sum named. W. died in Feb. 1869, the matter 
remaining in abeyance till Apr. 1870, when the 
sale was completed by the exor. :—Held: there 
had been an ademption of the bequest to A., but 
A. was entitled to the rents which had accrued 
between the death of the testator & the completion 
of the purchase by the co.—WarTTs v. WATTS 
(1878), L. R. 17 Eq. 217; 48 L. J. Ch. 773; 29 
lL. T. 671 Hy 22 W. R. 105. 
What evidence admissible.)—-Sce Sect. 9, 


Sect. 8.—PRESUMPTION AGAINST DOUBLE 
PORTIONS. 


SUB-SECT. 1.—IN GENERAL. 

1769. Nature of presumption.|—(1) A grand- 
father having, in the opinion of the ct., placed 
himself in loco parentis to certain grandchildren, 
although their father was living, & having given 
them certain sums by his will, & having after- 
wards made settlements upon their respective 
malriages :—Held: the presumption against 
double portions was applicable. 

All the decisions upon questions of double 

rtions depend upon the declared or presumed 
intention of the donor. The presumption of equity 
is against double portions, because it is not thought 
probable, when the object ee to be to make 
a provision & that object has been effected by one 
instrument, that the repetition of it in a second 
should be intended as an addition to the first. 
The second provision, therefore, is presumed to be 
intended as a substitution for, & not as an addition 
to, that first given ; but, when the gift is a mere 
bounty there is no ground for raising any pre- 
sumption of intention as to its amount, although 
such amount be comprised in two or more gifts 
(LORD CoTrTENHAM, (.). 

_ (2) Inasmuch as the advancements were smaller 
in amount than the sums expressed to be given by 
the will:—Held: such advancements were satis- 
factions pro tanto only of the gifts contained in the 
will.— Pym v. LOCKYER (1841), 5 My. & Cr. 29; 
ee J. Ch. 158; 5 Jur. 620; 41 E. R. 283, 


Annotations :—As to (1) Consd. Re Lacon, Lacon v. Lacon, 
{1891} 2 Ch. 482. Rete Suisse v. Lowther (1843), 2 Hare, 
el Hopwood v. Hopwood (1859), 7 H. L. Cas. 728; 
Fowkes v. Pascoe (1875), 10 Ch. App. 343; Re Orme, 
Evans v. Maxwell (1883), 50 L. T. 61; Hamlet, Stephen 
v. Cunningham (1888), 38 Ch. D. : 
Swainson v. Dawson, [1919] 1 Ch. 102. 
Pollock, Pollock v. Worrall (1885), ‘ ‘ 
Suisse v. Lowther be ane. are, 424; Kirk v. Eddowes 
3 Hare, 509; ontefiore v. Guedalla (1859), 1 
. F. & J. 93; Coventry v. Chichester (1864), 2 Hem. 
& M. 149; Re Heather, Pumfrey v, Fryer, [1906] 2 Ch. 
230. Generally, Refd. Leighton v. Leighton (1874), L. R. 
18 xa. 458; Re Jupp, Harris v. Grierson, [1922] 2 Ch. 359. 
Mentd. Leo v. Pain (1844), 4 Hare, 201. 
1770. 


J]—A testator by his will gave his 
shares in a partnership business to his three sons 
equally as tenants in common. At the date of his 
will he had twenty-one twenty-fourth shares in 





PART XI. SECT. 8, SUB-SECT. 1. 


1769 i. Nature of presumption.}—In 
cases of portions, cts. of equity lean 
ouble provisions, moving 

from the father to the same persons, 


CARROLL (1810), 


& for the same Pe ean ta v. 


1. Whether ery A x 
—By the law of Scotland there is no 
prima facie  laedinae tion against double 


PPEN v. DARLEY (1858), 
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the business, & FE., one of his said sons, was 
employed in the business as a manager, at a wf 3 
the other two sons were not employed in the 
business. Subsequently, E. pressed for an in- 
crease of his salary, & eventually testator arranged 
a new deed of partnership under which E. was 
admitted a partner, testator making over to him 
two of his twenty-one shares, & E. accepted the 
position & relinquished his salary as manager, but 
received instead his proportion of the profits as 
a partner, which was greater in amount. On the 
death of testator, E. claimed to be a purchaser 
for value of his two shares in the partnership, & 
to be entitled to shares equally with his brothers 
in the remaining nineteen shares of the testator :— 
Held: assuming that the two shares which E. 
received in testator’s lifetime were given him by 
way of portion, the presumption against double 
portions was rebutted by the circumstances under 
which he received them, which showed that 
testator intended him to have a greater share in 
the business than his brothers. nae 

In order to establish a case for the application 
of this rule as to double portions, there must be 
two matters made out, & it will be seen upon 
reflection that there are two presumptions really 
which are to be considered, & not one. In the 
first place, both of the suggested gifts or donations 
must be gifts in the nature of a portion. The first 
presumption here comes under discussion; it is 
said that, whatever gifts are made by the father, 
which it may be supposed will have to be dis- 
tributed among the children, or which are given 
by the father to one child with a view to estab- 
lishing him in life, are presumed to be portions 
within the meaning of the rule. We have, there- 
fore, to ask ourselves, in the first place, were these 
two shares which were received during the lifetime 
of the father received under such circumstances as 
to justify their being treated & considered as a 
portion ? But, supposing both gifts are gifts in 
the nature of portions, then comes a further 
question, for the solution of which a further 
presumption is invoked. That question is, 
whether it was intended that the former gift or 
portion should take the place of an advancement 
of the gift which is given by the will, & there the 
second presumption which is invoked has to be 
dealt with—a presumption to the effect that the 
former gift, the gift inter vivos, was intended as 
an advancement pro tanto of the gift under the 
bequest—a presumption, it is said, which ought 
to be made in favour of equality amongst children, 
it being the view of the law that e uality is what 
the father, in dealing with his children, would, in 
most cases, presumably intend (BOWEN, L.J.).— 
Re Lacon, Lacon v. Lacon, [1891] 2 Ch. 482; 
60 L. J. Ch. 403; 64 L. T. 429; 39 W. RB. 514; 
77. L. R. 457, C. A. 


Annotations :—Consd. Re Scott, Langton v. Scott, [1903] 1 
Ch. 1. Refd. Re Dawson, Swainson v. Dawson, [1919] 


1 Ch. 102. 

1771. Both gifts must be in nature of portions.| 
—Re LACON, LACON v. Lacon, No. 1770, ante. 

1772. Both gifts must be from same estate.|— 
Under an appointment by will among children 
under a power to the father, a share, lapsed by the 
death of one in his life, goes among all, as in default 
of appointment, notwithstanding a direction, that 
each, receiving a share, should release the fund. 


8 Macq. 258.—SCOT 

.—~,}—The English rule againat 
double portions to children does not 
obtain —JORNETONE v. 
HAVILAND, {1896} A. C, 95 
of Seas.) 366.—S8COT. 


in Scotland.) 
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Sect. 8.— Presumption against double portions: 
Sub-sects. 1 & 2, A. (a) & (b).] 


There is no presumption of satisfaction or purchase 
from another provision, this being expressly in 
satisfaction of a different interest.—BURGES v. 
MAWBEY (1804), 10 Ves. 819; 82 E. R. 867, 


1773. -]—Payments or advances to children 
out of an estate other than that from which they 
derive portions, are not to be taken as made in 
or towards satisfaction of such portions.—DovuGLAs 
v. WILLES (1849), 7 Hare, 818; 68 E. R. 130. 
Annotation :—Mentd. Lee v. Head (1855), 1 K. & J. 620. 





SUB-SECT. 2.—ADEMPTION OF LEGACY BY GIFT 
OR PORTION. 


A. Ademption of Legacy. 
(a) In General. 


1774. Whether adeemed by gifts made before 
will.|—-Father advanced some of his children 
with portions in his lifetime, & then made his will ; 
& thereby recited he had advanced B. & C. but 
omitted reciting D., whom he had also advanced, 
& left to him a sum certain, & devised the residue 
equally among them :—Held: the money, which 
D. had received, should go in satisfaction of the 
legacy left him.—Upron v. PRINCE (1735), Cas. 
temp. Talb. 71; 25 BE. R. 667, L. C. 

Annotations :—Distd. Re Peacock’s Estate (1872), L. BR. 
14 Eq. 236. - Johnson v. Smith (1749), 1 Ves. Sen. 
314; Alleyn »v. oe ee 2 Ves. Sen. 37; Davys v. 
Boucher (1839), 3 Y. & C. Ex. 397 ; Hopwood v. Hopwood 
(1859), 7 H. L. Cas. 728. Mentd. Taylor v. Cartwright 
(1872), L. lt. 14 Eq. 167. 

1775. -]—Testator gave to three of his sons 
T., J.,. & P., legacies of £500 each, & to his daughter 
£200, & directed that neither of his sons to whom 
he should have advanced any sums of money in 
his lifetime should be entitled to receive his legacy 
of £500 without bringing such sums into hotch- 
pee The residue of his property he divide 

etween his four sons, C., T., J. P., & his 
daughter. Testator had advanced to 





C., at 
different periods before the date of his wil], £500, 
£170 & £58 & to T., after the date of his will, 
£500 & £380 :—Held; the advances to C. should 
not be taken into account against him, but the 
£300 to T. was a satisfaction of his legacy, & £380, 
being advanced after the date of the will, must be 
deducted from his share of the residue. 

The general rulJe is that whenever a testator 
gives an equal amount to all his children & directs 
that any sums advanced shall be taken as part of 
the legacies, all money advanced after the date of 
the will, except small sums given from time to 
time, must be accounted for (MaALins, V.-C.).— 
Re PEACOcCK’sS Estare (1872), L. R. 14 Eq. 236; 
sub nom. OWEN v. PEACOCK, 27 L. T. 472. 

1776. ———.]—There is no presume of law 
that the payment of a sum of money to a child, 
even by a father, before the date of his will, is to 
go again’ a legacy, bequeathed by the will to that 
child. 


M. by her will dated Mar. 30, 1848, bequeathed 
her residuary personalty to her two sons, H. & 
T., upon trust for them, & her son J., & her 
married daughter A., equally. A.’s share was left 
to her for life, for her separate use, with a restraint 
on anticipation & on her death to her children. 
M. died on Mar. 81, 1848. In 1850 a family 
ape paris was entered into by two deeds, one 
a declaration of trust, the other a release, for tke 


EQUITY. 


division of testatrix’s property among her children. 

The release was executed by A., but not by her 

husband, & it coutained a recital that testatrix 

during her lifetime advanced to A., the wife of 

R. with his privity & consent the sum of £400 in 

part of & to be deducted out of, any money 

which testatrix might leave by will to A. or her 
issue. The division of the property was made on 
the assumption that the recital was true; & it 
was said that T. had had his share, less a like sum 
of £400. The trustees of the will had both since 
died & their legal personal representatives were 
defts. A. died in 1870, leaving her husband & 
six children. The children filed a bill against 
defts. to compel them to make A.’s share of 
testatrix’s property good, by the addition to it 
of the £400, deducted in 1850 :—Held: the recital 
was not binding on A. in her lifetime, & therefore 
not effectual as against pltfs.; (2) there was no 
such presumption in law as that above stated ; 

(3) A.’s husband was not bound by the recital ; 

(4) defts. must pay the £400 or other the proper 

sum to pltfs., with interest at 4 per cent. from 

their mother’s death.—TAYLoR v. CARTWRIGHT 

(1872), L. R. 14 Eq. 167; 41 L. J. Ch. 529; 26 

L. T. 5713; 20 W. KR. 603. 

1777. Gift not made by way of portion.]—Gift 
of £500 by a father to his daughter not a satis- 
faction in part of a legacy of £1,000 by a previous 
will; the presumption against double portions in 
the case of parent & child being repelled by tho 
circumstances, the gift not by way of portion, 
being after the marriage, & a particular motive 
appearing by declarations of testator to his wife, 
proved by her.—ROBINSON v. WHITLEY (1804), 
9 Ves. 577; 32 HK. R. 726. 

Annotations :—Refd. Pyin v. Lockyer (1841) 5 My. & Cr. 
29; Leighton v. Leighton (1874), L. R. 18 Kg. 458, 
1778. J—A gift by testator in his lifetime 

to legatees, after a will giving them legacies, held 

to be part satisfaction of the legacies, upon 
evidence of the intention of testator to that 

effect.—THELLUSSON v. 


(1819), 4 
Madd. 420; 56K. BR. 760. 
Annotations :—Distd. Bell v. Coleman (1820), 5 Madd. 22. 
Refd. Kirk v. Kddowes (1844), 3 Hare, 509. 


1779. -|—(1) A legacy may be adeemed by 
a gift, although not made on marriage or any other 
special occasion with reference to the donee. 

By marriage settlement an estate was limited 
to trustees for a term of years to raise a sum of 
£12,000 for the portions of younger children of the 
settlor as he should appoint. Two of the younger 
children, on their marriage being paid certain 
sums, released their shares. The settlor by his 
will, in 1866, devised the estate to trustees for a 
lesser term of years, &, subject thereto, to his eldest 
son in strict settlement, the trust of the term being 
to raise & pay, within three months of his death, 
to two other younger children, pltf.’s, C. & M., the 
sums of £4,000 & £6,000, the same to be accepted 
by them in full satisfaction and discharge of their 
shares of the £12,000. Testator also gave C. & M. 
annuities for life, or until marriage, charged upon 
the same estates, & other annuities charged upon 
another estate, & others devised to his younger 
son in satisfaction & discharge of, his share of the 
sum mentioned in the settlement. Between the 
dates of will & his death, & also before the date of 
the will, the settlor gave to CO. & M. sums of 
money, & transferred to them certain stocks :— 
Held: the legacies were adeemed pro tanto by the 
gifts of stock made after the date of the will. 

(2) To raise a presumption that satisfaction was 
intended it was n only to prove that the 
transfers were made, without showing on what 
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Part XI.—SATISFACTION AND ADEMPTION. 


UUCURSIUL NW —LEIUHIUN Ve LUHIGHTON (13514), Le 
18 Eq. 458; 43 L. J. Ch. 594; 22 W. R. 727. 

1780. By post-nuptial settlement.] — Legacy 
adeemed by a poet nape settlement.—MORTON 
v. HARSLEY (1833), 2 L. J. Oh. 192. 

1781. By gift to child—Though legacy settled— 
Ademption pro tanto.j—-Testator bequeathed a 
sum of £3,000 to his daughter for her separate 
use, for life, with remainder to her children, as 
she should appoint ; &, in default of appointment, 
to her children equally, with provisions for sur- 
vivorship, advancement & for the substitution 
of their issue; & subject to an annuity, & to his 
debts, he devised & bequeathed all the residue 
of his real & personal estate, naming securities for 
money, unto his son absolutely. After the date 
of the will testator gave to his daughter & her 
husband a promissory note for £500 then due to 
testator. Ina suit by the children of the daughter 
against the son, claiming to have the legacy of 
£3,000 invested & secured for their benefit, deft. 
tendered parol evidence that after the date of the 
will testator was requested by his daughter to 
confer some benefit on her husband, & that, 
thereupon, testator gave her the promissory note, 
declaring that it was to be in part satisfaction of 
the legacy of £3,000; & testator was advised by 
his solr. that it was not necessary to alter his will 
to give it that effect :—Held: (1) this evidence 
was admissible as constituting an essential part 
of a transaction subsequent to, & independent of, 
the will, of which subsequent transactions there 
was no evidence in writing ; (2) the parol evidence 
was not received as revocation or alteration of 
any part of the will, but as evidence of trans- 
action, whereby the legatee had received part of 
her legacy by anticipation; (8) the advance to 
the daughter & her husband was an ademption 
pro tanto of the legacy bequeathed by the will for 
the benefit of the daughter & her children. 

(4) Qu. > Whether, if the children had been all 
living at the date of the will, & been named therein 
individually, & not merely described as a class, 
the advance would have been an ademption.— 
Krrk v. Eppowes (1844), 3 Hare, 509; 13 
L. J. Oh. 402; 8 Jur. 530; 67 EH. R. 482. 
Annotations :—As to (1) Refd. Smith v. Conder (1878), 9 

Ch. D. 170. 48 to (2) Consd. Re Turner, Turner v. Turner 

(1885), 53 L. 'T. 379. Refd. Ferris v. Goodburn (1858), 

7 L. J. Ch. 574; Re Shields, Carbould-HKllis v. Dales, 

[1912] 1 Ch. 591. ’ 4s to (3) Retd. Chichester v. Covent 

(1867), L. R. 2 H. L. 713 Taylor v. Cartwright (1873), 

41 L. J. Ch. 529; Cooper v. Macdonald Ne. 1) (1873), 

42 L. J. Ch. 533; Re Blundell, Blundell v. Blundell, 

[1906] 2 Ch. 222. Generally, Mentd. He Deprez, Hen- 

riques v. Deprez, [1917] 1 Ch. 24. 

1782. Bequest of residue.|—(1) A bequest of a 
share of residue for the benefit of the testator’s 
son & his family may be adeemed wholly or 
partially by a subsequent advance by way of 
settlement on the son’s marriage & such a settle- 
ment may, having regard to the provisions of the 
will, so operate rather than as an ademption of 
an absolute pecuniary legacy. 

(2) Where there are bequests to a child, one of 
which is to be adeemed by a subsequent portion, 
that bequest aon prima facie to be adeemed 
which most resembles the portion, but the intention 
of testator must govern the question.—MONTE- 
FIORE v. GUEDALLA (1859), 1 De G. F. & J. 93; 
20 L. J. Oh. 65; 1L. T. 251; 6 Jur. N.S. 329; 
8 W.R. 58; 45 H.R. 294,L.0. & L. JJ. 
Annotations :—As to (i) Ooged. Re Heather, Pumfrey v. 

Fryer, . 230, . Moinertzagen v. Walters 

(18732), We App. B70: Rowe 6. Pascoe (1875), 10 Ch. 


, ‘ P Dawson, 8 n wv, 
weon, {1919} 1 Oh. 102, Mentd. Re Roby, Howlett v. 


Newington, [1908] 1 Ch. 71. 
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1185. —-~—.|—-M EINERTZAGEN vt. WALTERS, No. 


1785, por 

ae . ———.]-——STEVENSON v. Masson, No. 2028, 

ost. 

1785. Legacy to children & stranger—Advances 
not brought into account for benefit of stranger.]— 
Testator directed his trustees to pay the income 
of one moiety of his residuary estate to his widow 
during her life, & to divide the other moiety 
between his children in equal shares, as tenants in 
common. 

Advances were made by testator to some of his 
children after the date of his will:—Held: the 
advances could only be brought into account for 
the benefit of the children among themselves, & 
the widow was not entitled to have her income 
increased by having the advances brought into 
account in estimating the residue.—MEINERTZAGEN 
v. WALTERS (1872), 7 Ch. App. 670; 41 L. J. Ch. 
801; 27 L. T. 8326; 20 W. R. 918, C. A. 
Annotations :—Apld. Re Heather, Fumtrey, v. Fryer {1906] 

2 Ch. 230. d. Fowkes v. Pascoe 41875), 3 Ch. App. 

343; Stewart v. Stewart (1880), 15 . D. 639; Limpus 
v. Arnold (1884), 15 g. B. D. 300; Re Dawson, Swainson 


v. Dawson, (1919) 1 
1786. eet year bequeathed a 
legacy to an adopted child to whom he stood in 
loco parentis & divided his residue between that 
child & a stranger. He made a subsequent 
advance to the child :—Held: even if the advance 
had been a portion, which on the evidence was 
not the case, the doctrine of ademption by subse- 
quent portion would not have been applied in 
favour of a stranger against a child taking a share 
of residue as well as a legacy, & neither the legacy 
nor the share of residue would have been adeemed. 
—Re HEATHER, PUMFREY v. FRYER, [1906] 2 Ch. 
mete ; 75 L. J. Ch. 568; 95 L. T. 852; 54 W. R. 

1787. Transfer of fund into court—Testatrix a 
lunatic.]}— The transfer, under an Order in Lunacy, 
of 2? per cent. Oonsols into the name of the 
Paymaster-General out of the name of testatrix 
who had become of unsound mind :—Held: not 
to adeem a bequest by the testatrix of all 22 per 
cent. OConsols ‘‘ standing in my name & belonging 
to me at the time of my decease.’’—Re Woop, 
ANDERSON v. LONDON Ciry Mission, [1894] 2 Ch. 
5677; 63 1. J. Ch. 7723 8 R. 817. 

1788. By covenant to pay to settlement.| — 
STEVENSON v. Masson, No. 2028, post. 








(b) By Gift on Marriage. 

1789. General rule.|—Advancement of portion 
on marriage of a daughter, & said to be in full 
of her portion or fortune, what provisions it 
extends to. = 

Declaration in the deed, providing portions for 
daughters, that if any lands should come from the 
father, they should be taken as part of the portions. 

An estate tail being devised, it to be considered 
as part satisfaction, according to the value of it. 

There are many cases of a father making a 
provision for a child by way of portion in his life- 
time & it has been held an ademption of the 
legacy. ‘The reason was the ct. inclines against 
double portions, & considers it as a performance 
of what was intended to be done & paying the debt 
of nature which he owed his child (LORD Harp- 
WICKER, O.).—WATSON v. LINCOLN (EARL) (1756), 
Amb. 825; 27 EB. R. 218, L. O. 


nnotations :—Refd. Hx p. , Ex p. Dubost (1811), 18 
Ten 140 iy Onslow ». nail cieid , 18 Ves. 490; Monte- 





fiore v. Guedalla 869) 1 De G. F. & J. 93; Ke Lacon, 

Lacon v, Lacon (1891), 64 L. T. 429. 

1790. J|—Ez p. Prn, Ex p. Dusost, No. 
1886, post, 
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Sec. ne 


Sub-sect. 2 
1791. B 


lion against double portions: 
- (b), (c), (d) & (ce) & B. (a).] 
uest of specific sum—Gift of equal 
amount.)—A. by will gives his daughter £200 & 
afterwards gives with his daughter in marriage 
above £200. Testator paying his daughter her 
pase in his lifetime, is a satisfaction of the 

gacy.—JENKINS v. POWELL (1689), 2 Vern. 115; 
23 E. R. 683. 





1792. ——— J—IzarpD v. Hurst (1698), 
Freem. Ch. 224; 22 E. R. 1178. 
1793. —Legacy to a child discharged 








by provision subsequent to the will.—Scorron v. 
Scorron (1719), 1 Stra. 235 ; 93 E. R. 404. 

._— | —GREEN v. Smita, No. 795, 
ante. 

1795. ——- ———.]~-£500 given in a testator’s 
lifetime is a satisfaction for the same sum left in 
his will.—BIGGLESTON v. GRUBB (1740), 2 Atk. 
48; 26E. R. 426, L. C. 

Annotation :—Refd. Kirk v. Eddowes (1844), 3 Hare, 509. 

1796. ——.|—FARNHAM v. PHtuuips, No. 


1990, post. 

1797. -]|—£2,000 paid by testator on 
the marriage of his daughter, with a covenant to 
pay £4,000 more on his death, an extinguishment 
of two legacios given by the will to his daughter.— 
CLARKE v. BURGOINE (1767), 1 Dick. 353; 21 
Ki. R. 306, L. C. 

Annotation :-—Consd. Pym v. Lockyer (1841), 5 My. & Cr. 29. 

1798. ——— .|—Where a father gives a sum 
to his daughter by will & afterwards gives an 
pa sum as a portion, it is presumed to be an 

emption.—CookKsON v. ELLISON (1790), 2 Cox, 
Eq. Cas. 220; 30 E. R. 102; sub nom. ELLISON v. 
Cooxson, 8 Bro. O. C. 61 ; 1 Ves. 100, L. C. 


Annotations : . Trimmer Sher tts (1802), 7 Ves. 508. 
Mentd. Druce v. Denison (1801), 6 Ves. 385. 


1799. —— -|—Testator having left his son 
£10,000 by his will, expressed an intention, ver- 
bally, of settling £10, 000 stock on the son’s mar- 
riage, & then became insane. The marriage took 
place, & the £10,000 stock was purchased out of 
testator’s moneys, & settled accordingly. Testator 
then had a lucid interval, & on being told of the 
transaction did not disapprove thereof. lle 
afterwards became irrecoverably lunatic :—Held : 
(1) testator confirmed the settlement upon his son 
by not expressing any disapprobation during this 
lucid interval ; (2) the evidence did not prove that 
the settlement of the £10,000 was an ademption 
of the legacy.— BROWNE v. BROWNE (1841), 11 
L. J. Oh. 573; 5 Jur. 1053. 

1800. ——— Gift of smaller amount.}|—HALE v. 
AcTON (1669), 2 nee on 35; 21 EH. R. 609. 

1801. mption in whole or pro 
tanto.]—A. devises . niet aughter £300 upon con- 
dition she married with the consent of her mother ; 
if not, £200 only; she marries in the life-time of 
her father & mother, without their consent, but 
afterwards the father gives her £200; this is a 


of either da 
& 
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1791 i. Bequeet of spe 
equal a Cap eer 


fa wal te oLak will be adeemed by 
a norton of the — amount subse- 
hg pet given on her msrriage though 

© must be be settled « on the husband ae 
wife.— v0 HARDING He Crea 
Tha. Roa 313; 1 Jo. & Lat. 


1801 i. -~— Gift o emaller amount— 
taste 


ddemption .}—Legacies o 
£3,000 each c upon testator’s 
real estate were ueathed by him 
S his two daughters, ueyvente at 


ears of age or time marriage, 
sublect t to a proviso that, on the death 


pe the will settl 
n the 


by th 
husbands, & 


pag under that 
er 
into the estate for the 
inheritance. Subsequentiy to the date 
ements were executed 


of the 
by which sums of £4,000 & #2,000 
respectively were c d by testator 
upon parte of the 
e will, & were res 
IR. in trust ‘for Whe 
the children of yes 


bildren 
teresta at 21 veut rot 
» & being lar oan at 21 or time 


berate was an ultimate 
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EQuiry. 


satisfaction of the legacy.—IIAR ror v. WHITMORE 
(1720), oe Ch. 5641; 1 P. Wms. 681; 24 E. R. 


»L. 


Annotations :—Conad. Platt v. Platt eels pie ak 
Lnooka ( ckyor (1841), 5 My. & Cr Wate on v. 
coln ais ys Warren v. Warren (1783), 1 
1802. —_ 
paeeer No. 1886, post. 


e =< - 


1769, ante. 
1804. 


——.J—Exr p. Pye, Ex p. 





.|—Pym v. LOCKYER, No. 


.|—Testator bequeathed 
to his daughter £500, in case she should marry, 
to be Saat to her on the day of marriage. Subse- 
ne y to the date of the will, the daughter 

arried in her father’s lifetime, & thereupon the 
father gave £400 to her husband towards paying 
for the furnishing of their house. He rwards 
promised the husband £600 more for the same pur- 
pose, but died without having fulfilled his promise : 
—Held: notwithstanding the unfulfilled promise 
of further help, the gift of £400 was pro tanto an 
ademption of ee legacy of £500.—NEVIN v. 
DRYSDALE (1867), L. R. 4 Eq. 517; 36 L. J. Oh. 
662; 15 W. R. 980. 

1805. -]—Where two provisions are 
made, & the second sum is less than the first, 
shall not be looked on as a satisfaction, but to have 
both.— SAvILE v. SAvInE (1725), Cas. femp. King, 
323 25 1. R. 206. 

















(c) By donatio morlis causa, 


1806. Whether amounting to ademption—Will 
prior to gift.|—A. having by his will given to his 
wife £600 in money, on his death-bed ordered his 
servant to deliver to his wife, then present, two 
bank notes, payable to bearer, amounting to 
£600, saying, he had not done enough for his 
wife :—H. eld: this gift was additional, & should 
not be construed a payment of the former legacy 
in testator’s lifetime.—MILLER v. MILLER (1735), 
3 P. Wms. 356 ; aoa E. R. 1099. 

Annotations :—Mentd. Ward ». Ba (1752), 1 Dick. 171 


Gardner v. Parker (1818), 3 Madd. Walter v. Hodge 
(1818), 2 Swan. 92; Veal v. Veal (1859), 27 Beav. 303. 


1807. Will subsequent to gift.]—Qu.: 
whether, the donatio mortis causa being of a mtye. 
debt, a gift of the same sum, with the same 
remainder over, in a subsequent codicil, is to be 
considered a satisfaction—IIAMBROOKE v. NSIM- 
MONS (1827), 4 Russ. 25; 38 E. R. 714. 

18 —When.a donor has made a 
donatio mortis causa, the mere fact that he sub- 
sequently makes a will by which he gives to the 
donee a legacy of equal amount does not raise 
the presumption that the legacy was intended as 
a satisfaction of the donation. 

Testator gave to pltf., who was his housekeeper, 
certain deposit notes for sums representing in the 
aggregate £2,000 under such circumstances as to 
constitute a valid donatio mortis causa of the sums 
thereby represented. Two days later he made a 


ment in default of there being children 
of the marriage living to attain vested 
interests, &, in the rOLnEE: in default 
of such children, & in the event of 

hter ying :) 
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will by which he gave her a legacy of £2,000 :— 
H eld: the will was not a revocation of the dona- 
tion, &, there be no circumstances from which 
the ct. could infer that testator intended that tho 
legacy should be a satisfaction of the donation, 
Itf. was entitled both to the donation & the 
egacy.—HUDSON v. SPENCER, [1910] 2 Ch. 285; 
79 L. J. Ch. 606; 103 L. T. 276; 54 Sol. Jo. 601. 


Annotation :—Mentd. Re Wasserberg, Union of London & 
Smith’s Bank v. Wasserberg, [1915] 1 Ch. 195. 


(d) Legacy for Particular Purpose. 


1809. General rule.|—(1) Ademptions are con- 
fined to such instances where a testator applies a 
sum of money to the same purpose for which he 
had before given the legacy. 

(2) A grandfather does not stand in loco parentis, 
& therefore not obliged 1o maintain a grandchild, 
nor can he appoint a testamentary guardian.— 
ROOME v. RoomE (1744), 3 Atk. 181; 26 BE. R. 906. 
Annotations :—As to (1) Gonsd. Re Aynsley, Kyrie v. Turner, 

(19141 2 Ch. 422. d. Wharton v. Durham (1834), ~ 

My. & K. 472; Powys v. Mansfield (1837), 3 My. & Cr. 

859; Re Iuacon, Lacon v. Lacon (1891), 60 L. J. Ch. 403. 

As to (2) Refd. Re Dawson, Swainson v. Dawson, [1919] 

1 Ch. 102. Generally, Mentd. Chapman v. Gibson (1791), 

3 Bro. C. O. 229. 


1810. Legacy to wife.|—Testator, by will dated 
Dec. 17, 1862, gave to his wife a legacy of £200, to 
be paid within ten days after his deccase. On 
Nov. 28, 1867, during his last illness, he, at the 
request of his wife, who did not know the contents 
of his will, gave her £200, that she might have a 
sum of money which she could control immediately 
on his death, without the interference of the exors. 
He died on Dec. 8, 1867 :—Held: the legacy was 
not adeemed or satisfied by the gift of the £200, 
for that the providing the wife with ready money 
immediately after testator’s decease was not such 
a particular purpose as to bring the case within 
the rule that, where testator gives a legacy for a 
particular purpose, & afterwards accomplishes 
that purpose himself, the legacy is satisfied.— 
PANKHURST ¥. HOWELL (1870), 6 Ch. App. 136; 
19 W. R. 312, L. J. 

Annotations :—Consd. Re Boddin 
Clariat (1883), 22 Ch. D. 597. Distd. Re Fletcher, Gillings 
v. Fletcher (1888), 38 Ch. D. 373. Consd. Re Smythies, 


Weyman v. Smythies, [1903] 1 Ch. 259. Refd. Re Jupp, 
Harris v. Gricrson, [1922] 2 Ch. 359. 


1811. Legacy to stranger.]—I?c Por.ock, PoL- 
LOCK 1. WORRALL, No. 1947, post. 

1812. ——— Augmentation of income.]—(1) A 
legacy of £500 to the trustees of a fund the income 
of which was to be expended in making up the 
aggregate income of three sisters, strangers to 
testator, a certain sum, & in meeting their 
extraordinary expenses incurred through illness 
or other causes, is a legacy for a particular pur- 
pose, & is pro tanio satisfied by a subsequent gift 
of £500 War Loan 5 per cent. bearer bonds to the 
same trustees for the same purpose, the £500 & 
the bearer bonds being ejusdem generis. 

(2) A legacy given in fulfilment of a moral 
obligation is not, unless expressed to be so made, 

ro tanto satisfied by a subsequent gift to the same 
rustees for the same purpose.—Re Jupp, HARRIS 
v. GRIERSON, [1922] 2 Ch. 359; 91 I. J. Oh. 572 ; 
127 L. T. 360; 66 Sol. Jo. 539. 

1818. .|—Re Furness, FURNESS v. STAL- 
KARTT, No. 2029, post. 
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1814. Provision of ready money.}—PANKIURST 
v. HOWELL, No. 1810, ante. 

1815. ** Use & benefit of infant.’"|—A legacy 
to a trustee for the benefit of an infant, to whom 
testator is not in loco parentis, is not given for a 
Ree purpose within Pankhurst v. Howell, 

o. 1810, ante, & In re Pollock, No. 1947, post, so 
as to be adeemed by a subsequent gift of the same 
sum to the same trustee for the same purpose.— 
Re SMYTHIES, WEYMAN v. SMYTHIES, [1903] 1 Ch. 
gout 72 lL. J. Ch. 216; 87 1. T. 742; 51 W. R. 


Annotations :—Distd. Re Corbett, Corbett v. Cobham, (1903) 
2 Ch. 326; Re Jupp, Harris v. Grierson, [1922] 2 Ch. 359. 


1816. Legacy to hospital—Gift to hospital in 
lifetime of testator.|—A legacy to the trustees of 
the endowment fund of a hospital is a legacy for a 
particular purposo & is therefore adeemed by a 
gift of the same amount to the same trustees in 
testator’s lifctime.—Re CORBETT, OORBETT 1. 
CoBHAM (LORD), [1903] 2 Ch. 326; 72 1. J. Ch. 
1753; 88 L. T. 591; 52 W. R. 74. 

Annotation :—Apld. Re Jupp, Harris v. Grierson, [1922] 2 

Ch. 359. 

(e) Bequest to Stranger. 

1817. Whether ademption in favour of stranger.| 
—MEINERTZAGEN v. WALTERS, No. 1785, ante. 

1818. Legacy for particular purpose.|—Jic 
PoLLock, PoLLock v. WoRrRALL, No. 1947, post. 

1819. Gift to hospital.|—Re Conr- 
BETT, CORBETT v. COBHAM (LORD), No. 1816, ante. 

20. .|—Re HEATHER, PUMFREY v. FRYER, 
No. 1786, ante. 














B. Advancements inter vivos. 
(a) In General. 


1821. General rule.]—(1) Parol evidence admis- 
sible to rebut a presumption, without regard to the 
nature of it; as, whether a mere casual conversa- 
tion with a stranger, or between the parties & upon 
the subject, or whether at the time of the trans- 
action, previous or subsequent. But those cir- 
cumstances are very material with reference to 
the weight & efficacy of it. Presumed satisfaction 
of a legacy by a portion; the evidence not being 
sufficient to rebut the presumption. 

(2) Where a parent, or person in loco pareniis, 
gives a legacy as a portion, & afterwards upon 
marriage or any other occasion calling for it ad- 
vances in the nature of a portion to that child, 
that will amount to an ademption of the gift by 
the will, & the ct. will presume he meant to satisfy 
the one by the other. It differs from the per- 
formance or satisfaction of a covenant in this: 
that the ct. overlooks small differences in the cir- 
cumstances of that which is proposed to be given 
& that in satisfaction of which it is contended to 
be given. The ct. does not inquire whether the 
portion by the will is entirely & absolutely to the 
child, or what is afterwards advanced in this 
form; a settlement upon marriage; which not 
being a performance of a covenant or satisfaction 
of a debt yet is a presumed satisfaction of the 
intended portion (LORD ELDON, C.).— 

v. BAYNE (1802), 7 Ves. 508; 32 E. R. 205, L. C. 


tations :— As to (1) Refd. Whitaker v. Tatham (1831), 
Anion 628; Hill my Bontete (1839), 8 L. J. Ch. 189. As 

(2) Refd. Durham v. Wharton (1836), 10 Bli. 626; Pym 

v. Lookyer (1841), 5 My. & Cr. 29; Coventry v. Chichester 


declarations of a soh can be used 
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Sect. 3.—Pr tion against double portions: 
Sudb-sect. 2, ° (a) & b).] 

(1884), 2 Hem. & M. 149; Dawson v. Dawson (1867), 
. R. 4 Eq. 504; Leighton v. Leighton (1874), L. R. 18 
Bg. 458. v Hz p. Pye, Ex p. Dubost t (1811), 
18 Ves. 140; Lloyd v. Harvey (1 32), 2 Russ. & M. 310; 
Powys v. Mansfield (1887), y. & Cr. 359; Kirk ». 
Eddow are, 509; Cooper v. Macdonald 


es (1844), $ ’ 
(1873), L. R. 16 Eq. 258; Stevenson v. Masson (1873), 
. R. 17 Eq. 78. 
oe ——.|—FOWKES v. PascoE, No. 1878, 


Whether advancement a gift or resulting trust, 
see Girrs, Trusts & TRUSTEES. 


(6) What amounts to an Advancement. 
1828. General rule.|——Wuircomsp v. WHIT- 
COMBE (1718), cited in 1 Atk. at p. 403; West 


temp. Hard. at p. 248; 26 E. R. 256. 
errors — - Morris v. Burroughs (1737), 1 Atk. 399. 


-|—(1) Husband by marriage settle- 
ment secures a portion for daughters of the mar- 
riage, in default of issue male ; 





there is one 
daughter only, the husband survives that wife, & 
marries again, leaves issue by the second wife, & 
dies intestate, the daughter by the first marriage 
being an infant & her portion not then due, if the 
daughter lives till the portion is due, it is an ad- 
vancement pro tanto, & must be brought into 
hotchpot as to the other issue. 

(2) One settles a rent out of lands upon a younger 
child, this is an advancement pro tanto. 

(3) An annuity settled by a father upon a child 
is an advancement pro tanto. 

(4) A provision for a child by a father, though 
contingent, yet when the contingency happens, is 
an advancement pro tanto. 

(5) A provision made for a child either by a 
volun settlement, or for a good consideration, 
is an advancement pro tanto. So, though the 
portion be not paid, yet if secured to the child in 
the father’s lifetime, although not payable till 
after the father’s death. Usual at the time of 
making the statute to make provision for 
children by settlement, & therefore this to be 
taken an advancement pro tanto. 

(6) As future contingent debts due to the in- 
testate are within the clause of the statute, as to 
a distribution, so it is equally reasonable that 
future contingent provisions should be construed 
advancements pro tanto, as to the children. 

(7) Maintenance money for a child not taken to 
be an advancement, etc.—EDWaRDS v. FREEMAN 
(1727), 2 P. Wms. 435; 1 Eq. Cas. Abr. 249; 24 
E. R. 803, L. C. . 

tations :—As to (3) Folld. Morris v. Burroughs (1737), 1 

Atk. 399. 4s to (5) Consd. Parsons v. Parsons (1744), 9 
od. Rep. 464; Taylor v. Taylor (1875), L. R. 20 HEaq. 155; 
Villar v. Gilbey, [1907] A.C, 139. Retd. Wallis », Hodson 
(1740), 2 Atk. 115; Re Blockley, Blockley v. Blockley 
(1885), 29 Ch. D. 250; Re Ford, Ford v. Ford (1901), 46 


Sol. Jo. 61. As to (6) Refd. Boyd v. Boyd (1867), L. R. 
4 Kq. 305. Asto(7 fd. Elliot v. Collier (1747), 3 Atk. 
526. Gener >, Wms. 


A - Evelyn v. Evelyn (1731), 2 VP. 
659. Mentd. Green v. Ekins (1742), 2 Atk. 473. 

1825. ———-.|—-(1) An advancement by way of 
portion is something given by the parent to 
establish the child in life, or to make what is called 
& provision for him—not a mere casual payment. 
You may make the provision by way of marriage 
portion on the marriage of the child. You may 
make it on putting him into a profession or busi- 
ness in a variety of ways (JESSEL, M.R..). 

Sums giveh for the following purposes: (2) pay- 
ment of the admission fee to one of the Inns of 
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1823 i. General 
Ment js neither a to be 
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on a child, on condition 
donee claims to share in the intestate 


EQUITY. 


Court in the case of a child intended for the Bar ; 
(3) the price of a commission & outfit of a child 
entering the army ; (4) the price of plant & machin- 
ery & other payments for the purpose of starting 
a child in business :—Held: advancements by 
portion. : 

Sums given for the se pad oses: (5) pay- 
ment of a fee to a special pleader in the case of a 
child intended for the Bar; (6) price of outfit & 
passage money of an officer in the army 
wife on going out to India with his regiment ; 
(7) payment of debts incurred by an officer in the 
army; (8) assisting a clergyman in paying his 
housekeeping & other expenses:—Held: not 
advancements by portion.—TayLor v. TAYLOR 
aa) R. 20 Eq. 155; 44 L. J. Ch. 718; 23 

9. 


——e 


1; Re Crozier, 


SIAVW ERE > maw 


Scott, Langton v. Scott, [1903] 1 Ch 


Cooper v. Thorneycroft (1906), 50 Sol. Jo. 206. Generally, 
Reta. Re Lacon, Lacon v. Lacon, (1801) 2 Ch. 482. Mentd. 
Re Jones, Christmas v. Jones, [1897] 2 Ch. 190. 


1826. Provision made on marriage.|—(1) Any 
provision made by the father in his lifetime for 
his children is an advancement within the custom, 
unless it be declared by writing that they are not 
sufficiently advanced (per CurR.). 

(2) Qu.: whether any provision made by a 
freeman for a child, unless upon marriage, or in 
pursuance of a marriage agreement, be an advance- 
ment.—FOUKE v. LEWEN (1682), 1 Vern. 88; 23 
EK. R. 331. 

Ansctation :—As to (2) Refd. Hume v. Edwards (1746), 3 

1827. Any considerable sum.|—(1) Any sum of 
considerable amount paid out of the common fund 
of a family, to or for the benefit of a child, is an 
‘“advance’’ within Statute of Distribution, 1671 
(c. 10), the intention of the statute being to make 
the provision for all the children equal. 

(2) A premium paid upon the occasion of a son 
being articled to an attorney & solr. :—Held: an 
advance to the son, though the profession was 
afterwards relinquished. el 

(3) A sum for the purchase of a commission 
in the army for a son :—Held: an advance. 

(4) Qu. : whether the sum paid for the outfit of 
a son entering the army is an advance. 

(5) Sums paid by a father to a son to enable 
him to pay debts of honour, the non-payment of 
which would have compelled him to leave the 
army :—Held: advances.—Boyp v. Boyp (1867), 
L. R. 4 Eq. 305; 36 L. J. Ch. 877; 16 L. T. 660 ; 


ye Lis pure to (5) Folld. Re Blockley, Blookl 
10N8 -—— 5 ; ’ . 
"Blo , Me D. 250. N.F. fe Boott, L tf A 


v. Scott, [1903] 1 Ch. 1; Re Crozier, Cooper v. Thorney- 
croft (1906), 50 Sol. ee ike . Taylor v. 


1828. Not small gifts made from time to time.}— 
Sums advanced by testator to his children on their 
matriage, & to establish them in business :—Held : 
o satisfaction pro tanto of their shares of the residue 
bequeathed to them by his will; but secus as to 
small gifts made, from time to time, by testator 
to such children.—ScHOFIELD v. Heap (1858), 27 
Beav. 93; 28 L. J. Ch. 104; 82 L. T. O. S. 114; 
4 Jur. N. S. 1067; 54H. R. 36, 

1829. ——-.]—A bequest of 8700 to a daughter 
before her marriage :—Held: not adeemed by a 
simple gift of £400 by the latter to the husband 
after the marriage, nor by an advance of £100 to 


eatate of the donor, ho shall bring in 
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the daughter on her marriage for her outfit.— 
RAVENSCROFT v. JONES (1864), 4 De G. J. & Sm. 
224; 83 L. J. Ch. 482; 9 L. T. 818; 12 W. R. 
862; 46 E. R. 904, L. JJ. 
Aaciotions «nalts Darnen © Demmen Ser) BF 4 By 
Aynsley, Kyrie v. Turner, [1914] 2 oh. 433. ici 
830. ——_—.|—-WATSON v. WATSON, No. 1889, 


ost. 
1831. ———_.]—Re PEacock’s Estats, No. 1775, 





-]—An action was brought by credi- 
tors for the administration of the estate of an 
intestate, a widow, against the administrator, who 
was her eldest son, & who was acting under letters 
of administration granted to him previously. 
Deft. had joined, as surety, with the intestate in 
giving a security for certain loans which had been 
procured by her for her own purposes, & he claimed 
to retain out of the assets of the intestate, in, or 
coming to his hands as administrator, a sum 
sufficient to repay these loans with interest. He 
had not in fact repaid them, although he was 
personally liable to do so. Deft. was at one 
period engaged in farming, & the intestate from 
time to time made him small advances when he 
was in want of moncy to assist him in carrying on 
his business, or for his maintenance. The intes- 
tate never attempted to recover these moneys, & 
she took no acknowledgment for them. Pltfs. 
sought to charge deft. with the moneys so reccived 
by him. By the chief clerk’s certificate it was 
certified, amongst other things, that deft. had 
made the claim above mentioned, which the chief 
clerk had allowed, & that pltfs. had brought in 
the set-off before referred to, but wh'ch the chief 
clerk had disallowed. Pltfs. took out a summons 
to vary the chief clerk’s certificates :—Jield: the 
moneys advanced to deft. by the intestate, who 
was in loco parentis at the time, to provide for his 
necessities, were presumably gifts to him, & 
accordingly pltf.’s set-off could not be allowed.— 
te ORME, EVANS v. MAXWELL (1883), 50 L. T. 51. 
Annotations :—Mentd. Re Giles, Jones v. Pennofather, [1896] 

1 Ch. 956; Re Rhoades, Fc p. Rhoades, [1899] 1 Q. B. 

ane ; Re Boavan, Davies, Banks v. Beavan, [1913] 2 Ch. 
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1833. Not personal presents.|—-Personal presents 
cannot be taken as an advancement (LORD 
JIARDWICKE, C.).—ELLIOT v. COLLIER (1747), 1 
My ge ; 3 Atk. 526; 1 Wils. 168; 27 E.R. 
Annotations :—Mentd. A.-G. v. Partington (1864), 3 H. & C. 

193; Re Lambert’s Estate, Stanton v. Lambert (1888), 

39 Ch. D. 626; Elliot v. North, [1901] 1 Ch. 424. 

18384. Not maintenance money for child.|— 
EDWARDS v. FREEMAN, No. 1824, ante. 

1835. Sums advanced for payment of debts.!|— 
The assumption by a father of a debt due from his 
son to a partnership, in which the father & the son, 
along with other persons, were partners :—Held: 
an advancement of a portion to a less amount, to 
which the son would have been entitled upon the 
father’s death.— ANSLEY v. BAINBRIDGE (1830), 1 
Russ. & M. 657; 30 HK. R. 252. 

1836. -]—(1) £913 paid from time to time 
us a freeman in payment of his son’s debts :— 

eld: not to be an advancement. 

(2) £1,900 paid by the father for the purchase 
of his son’s commission in the army :—Held: an 
advancement to the full amount, although it was 
£700 above the regulation price.—ROWLES v. 
Row3es (1848), 7 Jur. 665. 

1837. ——-.]—_Boyp Uv. Boyp, No. 1827, ante. 

1888, ———.|—-Taytor v. Taytor, No. 1825, 


ante. 
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enable the son to pay a debt :—Held: on the 
death of the father intestate, to be an “ advance- 
ment by portion” of the son, within Statute of 
Distribution, 1671 (c. 10), s. 5.—Re BLocKLzEy, 
BLOCKLEY v. BLOCKLEY (1885), 29 Ch. D. 250; 
54 L. J. Ch. 722; 33 W. R. 777. 


Annotations :—N.F. Re Scott, Langton v. Scott, [1903] 1 Ch. 
1; Re Crozier, Cooper v. Thorneycroft (1906), 50 Sol. Jo. 


206. 
-|—A father by his will made in 1891 





1840. 
gave the residue of his estate on trust for his 
children living at his death in specified proportions, 
& he declared that if any child should die in his 
lifetime, leaving a child or children who being a 
son or sons should attain 21, or being a daughter 
or daughters should attain that age or marry 
under that age, such child or children should 

e, & if more than one equally between them, 
the share which his or their parent would have 
taken in testator’s residuary estate if the parent 
had survived him. Testator also declared that 
the sum of £5,000, which he had already given to 
each of his daughters was not to be brought into 
account in ascertaining the share of a daughter 
in his residuary estate. Testator carried on busi- 
ness in partnership with his eldest son J. The 
partnership deed provided that the son should not 
withdraw any part of his capital without his 
father’s consent. In 1892 testator voluntarily 
gave his second son A. a sum of £5,000. In 1894 
testator made a codicil slightly altering his will, & 
in all other respects confirming it. In 1897, at the 
request of the son J., who had overdrawn his 
capital & was in pecuniary difficulties, testator 
transferred £5,000 from his own capital account in 
the books of the firm to the capital account of the 
son, & also gave him £1,500 to enable him to pay 
off in part a mortgage debt. In Jan., 1899, the 
son J. died, leaving an only daughter who after- 
wards married. In May, 1899, the father died, 
leaving the son A. & six daughters surviving him. 
Two of the daughters deposed to conversations 
with their father in which he spoke of the payment 
of the £5,000 to his son A., & led them to believe 
that he never intended that that sum should be 
taken into account on his own death, but should 
be treated in the same manner as the two sums 
of £5,000 given to themselves were to be treated :— 
Held: the legal presumption that the gifts made 
by testator to his two sons were intended as Baar 
tions was under the circumstances rebutted, & 
those sums ought not to be brought into account 
in the distribution of the testator’s estate; © 
the daughter of the son J. stood in the same posi- 
tion as her father, so that, if he would have had 
to account for the sums given to him by his father 
in his lifetime, she would have been equally liable 
to account for them.—Re Scotr, LANGTON vw. 
Scorr, [1903] 1 Ch. 1; 72 L. J. Ch. 20; 87 L. T. 
574; 51 W. EE er : ee ri 70, ee i 

tations :— ° zier, oper v. orneycro 
at808), 50 Sol. #0 S08. Refd. he Aynsley, Kyrie v. 

urner, [1914] 2 Ch. 422. 

1841. ———.]—Re Crozinr, COOPER v. THORNEY- 
croFT (1906), 50 Sol. Jo. 206. 

1842. Debt extinguished by gift.)—If there is 
sufficient evidence of an intention executed on 
the part of a creditor, to make to his debtor a gift 
of the debt, a ct. of equity will not permit the exor. 
of the creditor to enforee payment of the debt, 
even though there should be nothing amounting 
to a release of the debt at law. Such a gift of a 
debt from a father to a son will be construed an 
advancement, unless there is evidence of such an 
intention on the part of the father as will take the 
case out of the general rule——-GUBERT ¥, 


460 


Sect. 8.—Presumption against double portions: 
Sub-sect. 2, B. (b) & (c).] 


WETHERELL (1825), 2 Sim. & St. 254; 3L. J.0.8. 

Oh. 188; 57 BE. R. 348. 

Annotations :—Oonsd. Cross ». Sprigg (1849), 6 Hare, 552. 

. Flower v. Marten (1837), 6 L. J. Ch. 167; Limpus 

v. Arnold (1884), 68 L. J. Q. B. 415; Re Pink, Pink v. 

ie ei et }1Ch. 498, Mentd. Knapp v. Burnaby (1860), 

1843. Money advanced for travelling abroad.|— 
A. by his will gave his children several legacies, & 
his eldest son £2,000. Afterwards he gave him 
£400 to go to Italy, & being a merchant, entered 
his son debtor £400. Afterwards, upon a calcula- 
tion of his estate, & finding it not sufficient to pay 
the whole, he by a codicil retrenched £400 out of 
the children’s legacies without taking notice of 
this £400 :—Held: the £400 should not be de- 
ducted out of the £2,000 to the eldest son.—BIRD 
v. HOOPER (1710), Prec. Ch. 298; 24 I. R. 142. 

1844. Settlement on marriage.]}—EDWARDS v. 
FREEMAN, No. 1824, ante. 

oe -|—WEYLAND v. WEYLAND, No. 2237, 
post. 

1846. Part of portion.|—-Where money is ex- 
pressed to be given in part of a portion, though of 
small amount, yet it is an advancement, & must 
be brought into hotchpot.—MorriIs v. BURROUGHS 
(1737), 1 Atk. 399; West temp. Hard. 242; 2 
Eq. Oas. Abr. 272; 26 EB, R. 253, L. C. 

1847. Cost of apprenticeship.|—-B. by his will 
gave all his real & personal estate equally among 
his children; &, at the conclusion of it, directed 
his exor. to lay out a sum not exceeding £300, in 
pane out deft., his son, apprentice. B. in his 
ifetime laid out £200 in putting out deft. clerk 
to a person in the navy office, & died without 
revoking his will:—Held: evidence should be 
allowed to be read of testator’s declaration that 
this advancement should be an ademption of the 
legacy.—ROSEWELL v. BENNETT (1744), 3 Atk. 77 ; 
26 BE. R. 847. 

Annotations :—Apld. Kirk v. Eddowes (1844), 3 Hare, 509. 
Refd. rm v. Lockyer (1841), 5 My. & Cr. 20; Re Shiclds, 
Corbould-Ellis v. Dales, [1912] 1 Ch. 591. 

1848. Annuity— How value estimated.] — The 
purchase of a commission in the army is an 
advancement, to be brought into hotchpot. 

(2) An annuity is an advancement, to be brought 
into hotchpot, viz. the value at the date of the 
grant, or, if it has ceased, the payments received, 
at the option of the child. 

(3) The widow has no claim upon what is 
brought into hotchpot among the children.— 
KIRCUDBRIGHT (LORD) v. KIRCUDBRIGHT (LADY) 
(1802), 8 Ves. 51; 32 E. R. 269. 


Annotations :-—Generally, Refd. O’Grady v. Buist (1851), 19 
LT; c oF 47. entd. Fletcher v. Sondes (1827), 1 











-]—By a deed of separation the 
husband covenanted to pay an annuity of £200 
to each of his daughters during their respective 
lives, such annuities to cease if he should again 
cohabit with his wife, which event did not happen. 
The husband survived his wife & died intestate. 
In the distribution of his personal estate among 
his children under Statute of Distribution, 1671 
(c. 10) :—Held: (1) so much of the annuities to 
the daughters as were paid during their father’s 
lifetime were not in the nature of advancements ; 
(2) the value of each annuity must be estimated 
as at the death of the intestate, & the amount 
brought into hotchpot.—HAatTFIELD v. MINET 
(1878), 8 Ch. D. 186; 47 L. J. Ch. 612; 38 L. T. 
629; 26 W. R. 701, C. A. 


Annotation :-—Generally, oe : 
Bh tion i Generally, Rela. Johnstone v. Mappin (1891), 


Equity. 


1850. Establishment in business.]—Sciorime.p 
v. HEAP, No. 1828, ante. 

- *  ]——TAYLOR v. TAYLOR, No. 1825, 
ante. 

1852. Purchase of commission in army.|—A. by 
will gave £750 to his son, & afterwards bought him 
a cornet of horse’s employment for £650 which 
sum he intended to strike out of his will :—Held : 
the £650 should go in diminution of the £750.— 
HOSKINS v. HOSKINS (1706), Prec. Ch. 263; 24 


E. R. 127. 
Annotations :—Refd. Pym v. Lockyer (1841), 5 My. & Cr. 
20: Kirk v. Eddowes (1844), 3 Hare, 608; Re Turner, 


Turner v. Turner (1885), 53 L. 





1853. .|—KIRCUDBRIGHT (LORD) v. KIR- 
CUDBRIGHT (LADY), No. 1848, ante. 

1854, ——-.]|—-Rowmnzs v. Row es, No. 1836, 
ante. 


1855. ———.|—Boypb v. Boyp, No. 1827, ante. 

1856. .|—To rebut the presumption that 
the purchase of a commission in the army by a 
father for his son is an advancement, there must 
be evidence of an agreement contemporaneous 
with the purchase.—ANDREW v. ANDREW (1874), 
30 L. T. 457; 22 W. R. 684. 

1857. ———.]—-TAYLOoR v. TAYLOR, No. 1825, 
ante, 

1858. Payment for outfit of officer.|—Boyp v. 
Boyp, No. 1827, ante. 

1859. J—Taynor v. TAYLon, No. 1825, 


nte. 
1860. Premium in articles to solicitor.])—Boypb 
v. Born, No. 1827, ante. 

1861. Premium as pupil to architect.|—A fee 
paid to an architect by testator to enable his son 
to learn the business of an architect is not an 
advancement for the benefit of the son, & need not 
be accounted for.—Re WATNEY, WATNEY v. GOLD 
(1911), 56 Sol. Jo. 109. 

1862. Admission to Inns of Court.]—Tayron 
v. TAYLOR, No. 1825, ante. 

1863. Fee to special pleader.|—-TAYLor 1. 
Tayv3tor, No. 1825, ante. 

1864. Payment of expenses of clergyman.|-— 
TAYLOR v. TAYLOR, No. 1825, ante. 

1865. Not gift to stranger.|—An advancement 
imports a purchase in the name of the child, which, 
in the case of a stranger, would result [as a trust] 
(LoRD HENLEY, C.).—RumBoLI, v. RUMBOTL 
(1761), 2 Eden, 15; 28 EB. R. 800, L. C. 


Annotations :—Consd. Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 
92. Mentd. Wilson v. Mount (1796), 3 Ves. 191. 


1866. ——.]—-SuiIssH v. LOWTHER, No. 1869, 








a 


ost. 
e 1867. Allowances to family of lunatic—Whether 
court bound by order of Master in Lunacy.|— 
Testatrix made her will in 1913 & became of un- 
sound mind in 1914, when a receiver was appointed 
under Lunacy Act, 1890 (c. 5), s.116. From then 
until her death in 1922 the Master in Lunacy from 
time to time directed the receiver to make allow- 
ances out of her surplus income to various members 
of the family of testatrix, including sons’ wives & 
grandchildren, with provisions for such allowances 
to be treated as advancements & to be brought 
into hotchpot against the respective shares, if any, 
under the will of testatrix of the recipients or of 
their husbands or issue. The directions were not 
made in the presence of the parties who were to 
be accountable. Some of such parties predeceased 
testatrix, others took only life interests, & others 
again were infants :—Held: the directions that 
the allowances should be vested as advancements 
& brought into hotchpot were only binding so far 
as they could affect the consciences of the re- 
cipients, & the ct. in administering testatrix’s 
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estate had a discretion not to enforce them & 
would not do so, as by reason of the terms of 
testatrix’s will & the events which had happened 
the directions would not do equity.—Re ; 
GREENER v. MERRALL, [1924] 1 Ch. 45; 93 
L. J. Ch. 162; 130 L. T. 312; 68 Sol. Jo. 209. 


(c) Donor must be Parent or in loco parentis. 


1868. General rule.]|—A legacy, by a stranger, 
to a female infant, not adeemed by his paying a 
marriage portion, & making other provisions for 
her & her husband. 

The word ‘ portion,” although applied in the 
case of a ee shall not be so applied to the 
gifts of other relations or friends: it has been 
determined not to extend to a grandfather. 
Whatever foundation there might be for the 
original application of the rule, that the advance- 
ment of a parent shall not be a further gift, it is 
not now to be disputed: but it is obvious the 
intent of testator is as often disappointed as 
served by it (LoRp Tuur.Low, C.).—POWEL vw. 
CLEAVER (1789), 2 Bro. C. C. 499; 29 E. R. 274. 


Annotations :—Folld. He p. Pye, Hr p. Dubost (1811), 
18 Ves. 140. . Dawson, Swainson v. Dawson, 
[1919] 1 Ch. 102. Refd. Powys v. Mansfield (1836), 
6 Sim. 528; Pym v. Lockyer (1841), 5 My. & Cr. 29. 
Mentd. De Mannevillev. De Manneville (1804), 10 Ves.52; 
Kootle v. Blundell (1815 nkin 
(1821), Jac. 245; Wellesley 


Russ. ] ; Kirk v. Mddowes (1844), 3 Hare, 
v. Topham (1850), 3 H. L. Cas. 132; Andrews v. Salt 
(1873), 8 Ch. App. 622; KR. v. Gyngall, [1893] 2 Q. B. 232; 


v. 
ke Blundell, Blundell v. Blundell, [1906] 2 Ch. 222. 


1869. -]—(1) In cases in which & parent or 
persons standing in loco parentis, advances a 
portion to a child for whom he has already made 
a testamentary provision, the ct. leans against 
double portions; but the second gift, if less 
in amount, will not be an ademption in toto, but 
only pro tanto, of the testamentary provision. 

(2) Where there is a marked difference between 
the two gifts, or in amount, in the motive assigned 
to each, in the mode of cnjoyment, ctc., that is 
taken as a circumstance rebutting the presumption 
that one was intended to be in satisfaction of the 
other. 

(83) Where however the gifts are to a stranger, 
they are held to be mere bounty, which is purely 
arbitrary, & which the ct. sees no reason to limit. 

(4) Where legacies are given by different instru- 
ments the presumption is primd facie, that two 
legacies were intended; but where the bounty 
given by the second instrument is actually a 
repetition of that which has gone before, the ct. 
will sometimes presume that the second was 
intended to be repetition & not accumulation ; 
but the mere fact that the amounts are the same 
is not such an identification of the second with the 
first as would prevent both taking effect. If 
however in addition to the amount being the same, 
vestator connects any motive with both, & the 
inotive as expressed is the same there, the double 
coincidence induces the ct. to believe that repetition 
& not accumulation was intended. In every 
other case, the ct. having no means whatever of 
measuring the bounty, does not infer that repeti- 
tion was the object, unless it be so declared or 
unless it is to be collected from the words of the 
will itself, that such really was the intention of 
testator.—SuISsSE v. LOWTHER (1843), 2 Hare, 
SET. ue 252; 67 E.R. 175; affd., 12 L. J. Ch. 
31 9 e ® 
Annotations :—.As to (4) Refd. Lee v. Pain (1844), 4 Hare, 
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of ademption cannot be applied to the 
case of an advance made to one of 
several residuary legatees under a 
will, where testatrix stands in loco 
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201. Generaily, .v. 

dL, 5, Oh 143s Bourne o Horton Beam oon ete 

(1854), 2 Eq. Rep. 910; Wilson wv. b*Leary (1871), 40 

1870. —_—.]—Testator, after settling £10,000 
upon his daughter R., bequeathed to her £1,000 
on the day of her marriage as a marriage portion. 
RR. was married in the lifetime of testator, who 
subsequently advanced to her husband £800 in 
detached sums :—Held: the advances were pro 
tanto in satisfaction of the legacy. 

It is the settled law that a child or a person 
standing in that relation shall not be entitled to 
a double portion ; & therefore in bringing evidence 
forward in such a case you are in fact showing that 
testator has, as it were, become his own exor., 
by performing in his lifetime the obligation which 
he has imposed on his estate by his will. In the 
case of a stranger the law raises no presumption, & 
therefore to lect in parol evidence in such a case 
would be to attempt to alter or explain by parol 
evidence a written instrument (Woop, V.-C.).— 
FERRIS v. GOODBURN (1858), 27 L. J. Oh. 574; 
32 L. T. 0.8.18; 4 Jur. N.S. 847; 6 W. R. 485. 
Anniaton :—Refd. Schofield v. Heap (1858), 28 L. J. Ch. 


1871. Who is in loco parentis.]—(1) Testator, 
who has contributed to the maintenance & 
education of a female infant nearly related to him, 
froin the time of her father’s death, & who has 
been treated by her as the person whose consent 
was necessary to her marriage, & who has taken 
upon himself the obligation to make a provision 
for her in that event, is, as to the question of a 
double provision by will & settlement, to be 
considered in loco parentis; & the presumption 
against a double provision, which would arise in 
the case of a father, will apply to such a case 

(2) In such a case parol evidence may be 
adduced to prove the intention against a double 
provision, as well as on the question whether the 
testator was in loco parentis. 

Qu.: whether, if testator was not to be con- 
sidered in loco parentis, parol evidence of his 
intention not to make a double provision by will 
& settlement would be admissible. 

(3) It being proved by parol evidence that 
testator intended the provision made by the 
settlement to be in lieu of a legacy given by the 
will :—Held: the settlement was a satisfaction 
of the legacy, though the two provisions differed 
so much from each other that they could not be 
considered substantially the same.—-BOOKER v. 
ALLEN (1831), 2 Russ. & M. 270; 9L. J. O.S. Ch. 
130; 39 E. R. 397. 

Annotations :—As to (1) & (2) Folld. vows v. Mansfield 

(1837), 3 My. & Cr. 359. «Generally, entd. eee v. 
sae heh et 5 Jur. 34; Follett v. Pottman (1883), 23 


Ch 


1872. 


ost. 
” 1878. Mother.|—‘' Primd facie the duty of 
making provision for a child falls on the father but 
may fall on or be assumed by some other person 
I do not say that in no case & under no circum- 
stances can the duty fall on or be assumed by the 
mother of the child, but it appears to me that the 
burden of proving such to be the case lies on those 
who assert the fact so to be” (STIRLING, J.).— 
Re ASHTON, INGRAM v. PAPILLON, [1897] 2 Ch. 574 ; 
66 L. J. Ch. 731; 77 L. T. 49; 46 W. R. 188; 
41 Sol Jo. 677; revsd. on other grounds, [1898] 
1 Ch. 142, C. A. 
Annotations :—Mentd. Re Tancred’s Settlmt., Somerville 
is to such logatee only & not to 
ine other reaiduary” logatecs.—0" AL- 
ear sp i Coapy (1912),11 EK. L. R. 





|—Powys v. MANSFIELD, No. 2221, 
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Sect. 3.—Presumption against double portions: 
Sub-sect. 2, ° (c) ry sub-sect. 3, A.] 

v. Tancred, Re Selby, Church v. Tancred, [1903] 1 Oh. 715; 

Re Peel’s Settlmt., Biddulph v. Peel, [1911] 2 Ch. 165: 


ae, Eardley’s Will, Simeon v. Freemantle, {1920} 1 Ch. 


See No. 1892, post. 








1874. Grandparent.|}—RoomEe v. RooME, 
No. 1809, ante. 
875. ——-.]— Pym v. LOCKYER, No. 1769, 
ante. 
1876, 





——.] peed merely making provisions 
for grandchildren, grandparents do not necessarily 
piace themselves in loco parentis.—LYDDON v. 

LLISON (1854), 19 Beav. 565; 24 L. T. O. S. 
128; 18 Jur. 1066; 2 W. R. 690; 52 E. R. 470. 
Annotation :-—Mentd. Re White, White v. Edmond, [1901] 


1 Ch. 570. 

1877. —— }—Testator, by his will, 
executed in England, & in the English form, gave 
legacies to the younger children of his deceased 
daughter. By a settlement of prior date, made in 
the Scotch form, upon his daughter’s marriage, 
he had covenanted to pay to trustees a principal 
sum, to be divided, after the death of the parents, 
amo the younger children of the marriage. 
The obligation was never satisfied in his lifetime, & 
no reference to it was contained in the will. The 
legacies were in excess of the portions which 
would have arisen from the settlement :—Held: 
testator placed himself in loco parentis, & the will 
being construed according to English law, the 
legacies were to be taken in satisfaction of the 
provisions contained in the settlement.—CAMPBELL 
v. CAMPBELL (1866), L. R. 1 Eq. 383 ; 35 L. J. Ch. 
241; 18 L. T. 667; 12 Jur. N.S.118; 14 W. BR. 


327. 
Annotations :—Refd. McCarogher v. Whieldon (1866), L. I. 
3 Eq. 236. Mentd. Fairer v. Park (1876), 3 Ch. D. 309. 


1878. -]—Testatrix, both before & 
after she made her will, purchased sums of stock 
in the names of herself & the son of her daughter-in- 
law. By her will she gave the residue of her estate 
to her daughter-in-law for life, & after her death 
to the son & the daughter of the daughter-in-law : 
—Held: (1) under the circumstances, the sums of 
stock so purchased were a gift to the son of the 
daughter-in-law ; (2) in such a case the evidence 
of the son & his wife was admissible, & could not 
be disregarded as rebutting the presumption of a 
resulting trust ; &, coupled with the circumstances 
under which the stock was purchased, it was 
sufficient to rebut the presumption; (3) testatrix 
had not placed herself in loco parentis to the son 
of her daughter-in-law or to the other residuary 
legatee, & both these facts would have to be proved 
- — the gift an ademption of the residuary 

e ue e 

erule of law is that legacies given by a father 
or @ person in loco parentis are or may be adeemed 
by between the will & death. The principle 
is that the will shows the distribution which the 
father thinks just & expedient for his children & 
if after having made such a scheme for distribution, 
he advances one of his children on marriage or 
going out to establish himself in the world, or the 
like, it is to be presumed as a presumptio juris et 
de jure that the advancement is an anticipation of 
the testamentary disposition (Jamms, L.J.). 

(4) No parol evidence of the intention is 
admissible, for such parol evidence would be to 
alter the will. That effect, if produced at all, must 
be produced by operation of law (Jamus, L.J.).— 
FowkKEs v. PAScoE (1875), 10 Oh. App. 848; 44 
L. J. Ch. 867; 32 L. T. 545; 23 W. RR. 588, 0. A. ; 
Trevag., [1874] W. N. 203. 

Annotations :—As to (1) Consd. Marshal v. Orutwell (1875), 











Retd. Re Eykyn’s Trusts (1877), 8 
a { ] e ell 
4s to (3) Cope. ae Bene Evans v nag te 


h. D. 115 
8 r) e e e Sco Langto e 
{190s aes i or to (4) Refd. me Shields "Corboul . 
v. Dales, [1912] 1 Ch. 691. Generally, i 
ev. Salter (1874), 44 L, J. Ch. 209; , 

Howes v. Platt (1905), 21 T. L. R. 501; Re Heather 

Pumfrey v. Fryer, [1906] 2 Ch, 230 ;, Hatley v. Liverpool 

Victoria Legal Friondly Soc. (1918), 88 L. J. K. B. 237. 
1879. J—A grandfather is in the 

position of a stranger for the purpose of the doctrine 
ainst double portions, & grandchildren cannot 

obtain the benefit of the doctrine in the absence 
of evidence that the grandfather has placed himself 
in loco parentis as regards them.—Re DAWSON, 

SWAINSON v. DAWSON, [1919] 1 Ch. 102; 88 

L. J. Ch. 73; 120 L. T. 189; 63 Sol. Jo. 26, C. A. 

Annotation :—Mentd. Re EKardley’s Will, Simeon v. Freo- 
mantle, [1920] 1 Ch. 397. 

1880. —— _ Collateral— Great uncle.]—(1) A 
legacy of £1,000 given under the will of J. to pitf. 
is not satisfied by the £500 given upon the marriage 
in testator’s lifetime. 

(2) In cases of satisfaction of legacies parol 
declarations have always been admitted. 

(3) In the present case, pltf.’s father is living & 
a collateral relation only, her great uncle, gives 
her a general legacy. Now I do not know any case 
where such a relation giving a general legacy, 
& afterwards advancing the same person in his 
lifetime, has been held to be a satisfaction & 
therefore differs from the cases of fathers, or 
grandfathers standing in loco parentis (LORD 
HIARDWICKE, C.).—SHUDAL ¥. JEKYLL (1743), 2 
Atk. 516; 26 E. R. 710. 

Annotations :-—As to (2) Folld. Wallace v. Pomfret (1805), 
11 Ves. 542. Consd. Re Shields, Corbould-Ellis v. Dales, 
(1912) 1 Ch. 591. Refd. Kirk v. Kddowes (1844). 3 
509. As to (3) Refd. Mole v. Mole (1758), 1 Dick. 311; 

illiams v. Bolton (1768), 1 Dick. 405. enerally 

Ez p. Pye, Ez p. Dubost (18 ; 

Lacon v. Lacon (1891), 64 L._T 

v. Durham (1834), 3 My. & K 

(1841), 5 My. & Cr. 29. 

1881. —— Uncle.]—Where there was a 
devise & legacy from an uncle to his niece :— 
Held: it was not adeemed by an advancement upon 
her marriage.—BROWN v. PECK (1758), 1 Eden, 
139; 28 EH. R. 637. 


Annotations :-—Refd. Davys v. Boucher (1839), 3 Y. & C. Ex. 
8), 6 Sim. 528; 


397. Mentd. Powys v. Mansfield [ 
Cartwright v. Cartwright (1853), 3 De G. M. & G. 982; 
N. 8S. ; Yonge v. 











Bean v. Griffiths (1855), 1 Jur. 
Furse (1857), 3 Jur. N. S. 603; Re Moore, Trafford v 
Maconochie (1888), 39 Ch. D. 116; Re Lovell, Sparks v. 
Southall, [1920] 1 Ch. 122. 


1882. — ——.]—Powys v. MANSFIELD, 


No. 2224, post. 

883. .|— Where a sum is given to a 
child being a debt by nature from a parent to a 
child, it is then a portion, the father being a debtor ; 
but where it is given by a collateral relation, it is 
not so (LORD CAMDEN, C.).—WILLIAMS v. BOLTON 
(DUKE), BoLTON (DUKE) v. BREWER (1768), 1 
Dick. 405; 21 H. R. 327. 

1884. Parent & illegitimate child.|—Where 
the value of a beneficial lease was granted to a 
natural son :—Held: it was not a satisfaction 
pro tanto of a legacy to the son in the father’s will.— 
GRAVE v. SALISBURY (EARL) (1784), 1 Bro. O. C. 


426; 28 EH. R. 1218. 

Annotations —Refd. Hx p. Pye Er yp. Dubosat (1811), 18 
Ves, 19 Re Turner, rner v. Turner (1885), 53 L. T. 
379. Mentd. hitehead (1801), 6 Ves. 544; 

+ 607; m 
y 














: Perry v. W. 
Pengough vo. Walker (1808) 15 Ves. v. Lockyer 
(1841), .& Cr. 20; Kirk vy. Eddowes (1844), 3 Hare, 


1885. ———- ———_.]—A father by will gave the 
residue to his three natural children. In the 
case of illegitmate children, the author of the 
bounty being considered only in the light of a 
stranger an instrument is often held no satisfaction 
as to such objects which in a case between parents 
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& children generally would certainly be held a jin the testator’s life. A legacy of £2,500 :—Held : 


satisfaction. He afterwards gave two of them 
marriage portions :—Held : not to be a satisfaction 
pro tanto.—SMITH v. STRONG (1794), 4 Bro. C. C. 
498; 29 H.R. 1006, | 

1886, —— -]—(I) In the case of children 
whose relation as such the law recognises, the 
doctrine of presumption is that a subsequent 
advancement is a satisfaction of a legacy to such 
child, but as the law does not recognise the 
relation between the putative father & illegitimate 
child so imposing this debt of nature the father in 
that case stands as a stranger & no such pre- 
sumption arises in that case where the subsequent 
advance is not proved to have been for the very 

urpose of satisfying the legacy, & therefore the 
egatee is entitled to both (LoRD ELpoN, C.). 

(2) Where a parent gives a legacy to a child 
not stating the purpose with reference to which 
he gives it, the court understands him as giving a 
portion, & by a sort of artificial rule, upon an 
artificial notion, that the father 1s paying a debt 
of nature, & a sort of feeling upon what is called 
a ena against double portions, if the father 
afterwards advances a portion on the marriage 
of that child, though of less amount, it is a satis- 
faction of the whole or in part (LoRD ELDON, C.).— 
Ez p. PYe, Ex p. DuBosT (1811), 18 Ves. 140; 34 
E. ht. 271. 

Annotations :—As to (1) Folld. Wetherby v. Dixon (1815), 

19 Ves. 407. As to (2) Refd. Powys v. Mansfield (1836), 

6 Sim. 528; te Lacon, Lacon v. Lacon, [1891] 2 Ch. 482. 

Generally, Mentd. Cotteen v. Missing (1815), 1 Madd. 176; 

A voper v. Goodwin (1818), 1 Swan. 485; Colvin ». Fraser 
(1829), 2 Hag. Eco. 266; Platt v. Platt (1830), 3 Sim. 
503; Wharton v. Durham (1834), 3 My. & 472; 
Edwards v. Jones (1836), 1 My. & Cr. 226; Pym v. 
Lockyer (1841), 5 vee & Cr. 29; Hughes v. Stubbs (1842), 
1 Hare, 470; M’Fadden v. Jenkyns (1842), 1 Hare, 458 ; 
eck v. Kettlewell (1842), 1 Mare, 46:; alker v. 
Jeffreys (1842), 1 Hare, 341; Suisse v. Lowther (1843), 
; Kirk v. Hddowes (1844), 3 Hare, 509; 

riffith v. Lunell (1849), 7 Hare, 

299; Kekowich v. Manning (1851), 1 De G. M. &. G.176; 
Price v. Price (1851), 14 Beav. 598 ; pe v. Corles (1853), 





11 Hare, 183; Weale v. Ollive (185 


&9 OO = 


Z 
: 6), 3 Sim. &. G. 337; 
Forbes v. Forbes (1857), 3 Jur. N. 8. 1206; Vandenberg 
vw. Palmer (1858) - & J. 20@; Thomas v. Thomas 
(1859), 8 W. R. 71; Milroy v. Lord (1862), 4 De G. F. & J. 
264; Peckham v. Taylor (1862), 31 Beav. 250; Forrest 
v. Forrest (1865), 34 L. J. Ch. 428; Grant v. Grant (1865), 
Beav. 623 ; berts v. Roberts (1865), 13 L. T. 492; 
Tucker v. Burrow (1865), 2 Hem. & M. 515; Chichester 
v. Coven (1867), L. R. 2 H. L. 71; Penfold v. Mould 
sheet) L. R. 4 Kq. 562; Richardson vr. Richurdson (1867), 
. R. 3 Eq. 686 ; Wariner v. Rogers (1873), L. BR. 16 Eq. 
340; Bennet v. Bennet (1879), 10 Ch. D. 474; Hardin 
v L 1886), 17 Q. B. D. 442; Montagu v. Sandwioh 
,32Ch. D. 525; Re Hamlet, Stephen v. Cunningham 
1897 9 On BTL, . Rei a meer Bealsby. 19031 
; : aques, Hodgson v. : 
a © iGaser Pent ford (1918). 116 T fie R 
s r v. 0. r e e ? ¢€ 
Dawson, Swainson v. Dawson, (t919} 1 Ch. 102. 


1887. -]—Presumption of satisfaction 
of a legacy by a portion from a parent or person 
am loco parentis not applied to an illegitimate 
child, no relationship existing in law, nor recognised. 
expressly or by inference by testator, neither 
# legal parent, nor assuming the parental character, 
or discharging parental duties; & nothing in the 
nature or manner of the legacy indicating that it 
was given as a portion by a father for his child.— 
WETHERBY v. DIXON (1815), 19 Ves. 407 ; Coop. G. 
279; 34H. R. 568. 

Annotation :—Mentd. Powys v. Mansfield (1837), 3 My. & Cr. 


1888. Not stranger.)—PoweL v. CLEAven, No. 
1868, ante. 

a wer earth roeat exist at rs uf base 

egacy Dy a parent or a person in loco parentis 

to a child is not satisfied by occasional small gifts 


™ 








satisfied on tanto by a gift of £1,000 stock on 
marriage but not by gifts of £80 & £100 or by an 
annual allowance of £60 a year. 

(2) In order to create a case of satisfaction of 
a legacy by a eee in loco parentis, that relation 
must exist at the date of the will. 

(8) A legacy being held pro tanto satisfied by a 
gift of stock :—Held : its value must be ascertained 
as at the time of the gift.—WaAtTSsON v. WATSON 
(1864), 33 Beav. 574; 55 E.R. 491. 

Annotations :—As to (1) d. Re Peacock’s Estate (1872), 

L. R. 14 Eq. 236. Ae to (3) Consd. Fe Grock Crocker 


er, 
vw. Crockor, (1916] 1 Ch. 2 Generally, Mentd. Re Jupp, 
Harris v. Grierson, [1922] 2 Ch. 359. 


SUB-SECT. 3J.—IN CASE OF INTESTACY. 
A. In General. 


1890. Whether grandchildren must account— 
For advances.|—NorTON v. BARKER (1602), 
Freem. Ch. 190; 22 E. R. 1153. 

1891. ——— For advances made to father dying 
in lifetime of intestate.|—-A father advanced one 
of his children in part, & the child died leaving 
issue, then the father died intestate :—Held: the 
issue of the dead child claiming a distributive 
share should bring into hotchpot what their 
father had received.—PRouD v. TURNER (1729), 
2 P. Wms. 560; 24 E. R. 862, L. C. 

Annotation :—Distd. Re Gist, Gist v. Timbrill, [1906] 1 Ch. 


1892. Whether children must account—Advances 
from mother during widowhood.]—If the mother 
being a widow advances a child & dies intestate 
leaving many children, the child advanced shall 
not bring what he received from his mother into 
hotchpot.—Ho tt v. FREDERICK (1726), 2 P. Wms. 
356; 24 E. R. 763, L. C. 


Annotations :—Consd. Bennet v. Bennet (1879), 10 Ch. D. 
474. Refd. Boyd v. Boyd (1867), L. R. ¢ Hq. 305. 


1893. Advances to mother.]|—A bachelor 
lunatic dicd intestate leaving a brother, a sister, 
& the children of a deceased sister his sole next 
of kin. 

The deceased sister had received an advance 
from the lunatic’s property under an order of the 
Lunacy Ct. which order, with her consent, directed. 
that the advance should be taken & considered as 
part of any share to which she might become 
entitled in the lunatic’s estate at the time of his 
decease in the event of her surviving him :—Held : 
the deceased sister’s children, though only taking 
a share as legally representing their mother, under 
Statute of Distribution, 1670 (c. 16), ss. 6, 7, were 
not bound to bring the advance into hotchpot.— 
Re Gist, Gist v. TIMBRILL, [1906] 2 Ch. 280; 
715 L. J. Ch. 657; 95 L. T. 41; 22 T. L. BR. 687, 
0 A 5 od gel wie White v. White (1914) 
mate OEY rh “nensd. Re Morrell, Groenor v. Merrall, 1924} 

1Ch. 45. Refd. Re Crozicr, Coopor v. Thorneycrof 

(1906), 50 Sol. Jo. 206. 

1804. Covenant by father to pay off mort- 
gage debt.|—A father had covenanted with his 
brother to pay off a mortgage debt & had died 
without carrying out such covenant, leaving four 
children, & the brother had subsequently died 
intestate :—Held: the four children were entitled 
to receive their share of the personal estate of the 
intestate without first making good to the estate 
of the intestate the moneys secured by the = 
for although they did in fact take a distributive 
share between them as the persons who legally 
represented their father, yet they, nevertheless, 
took by original title & not under or through their 
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Sect. 3.—Presumption against double portions 
Sub-sect. 3, A., B. & C.; sub-sects. 4 & 5, A. 


father.— Re WHITE, WHITE v. WHITH (1914), LL: 
L. T. 274; 68 Sol. Jo. 611. 

Compare No. 1873, ante. 

1895. Widow not entitled to share in advance: 
ments.] — KIRCUDBRIGHT (LORD) v. Kircup. 
BRIGHT (LADY), No. 1848, ante. 

1896. Total intestacy caused by failure of will— 
Advance must be accounted for.]|—A feme sole made 
@ will leaving £2,000 to a married daughter, on 
whose application she subsequently sent the 
husband that amount, under an agreement that 
she should receive interest during her life. She 
then made another will, leaving all her property 
to trustees, to be disposed of according to her 
wishes known to them, the effect of which was, 
that on a bill filed to administer the estate, it was 
held to go as upon intestacy :—Held: the £2,000 
was a loan & not a gift, & was to be taken pro 
tanto as satisfaction of the daughter’s claim under 
Statute of Distribution, 1670 (c. 10).—RANNIE v. 
CHANDLER (1854), 23 L. J. Ch. 609 ; 23 L. T. O. S. 
205; 2 W. BR. 587. 

1897, ——— -]—Where the sole exor. & 
universal devisee & legatee under a will dies before 
the testator, there is an intestacy, & Statute of 
Distribution, 1671 (c. 10), s. 5, applies, & children 
of deceased who have received advances from him 
in his lifetime must bring the advances into 
hotchpot before receiving their shares in his 
estate.—Re Forp, Forp v. Forp, [1902] 2 Ch. 
605; 71 L. J. Ch. 778; 87 L. T. 113; 51 W. R. 
20; 18 T. L. R. 800; 46 Sol. Jo. 715, C. A. 

Partial intestacy.|—See Sub-sect. 3, C., post. 

1898. Inquiry as to advances.|—In administer- 
ing the estate of an intestate who has made 
advances to his children in his lifetime, the inquiry 
as to advances should follow the words of Statute 
of Distribution, 1671 (c. 10).— Re ENNIS, WATERTON 
v. ENNIS (1880), 43 L. 'T. 748; 28 W. R. 885. 








B. Position of Heir-at-law. 


1899. In respect of personalty.)—ANON. (1692), 
Freem. Ch. 190; 22 BE. R. 1153 3; sub nom. NoRTON 
v. NORTON, 3 P. Wms. 317, n. 

1900. --—-.|—-The son & heir entitled to £500 
under a marriage agreement decreed to bring it 
into hotchpot upon Statute of Distribution, 1671 
(c. 10), though in nature of a purchaser.—PHINEY 


v. PHINEY ees 2 Vern. 638; 23 KE. R. 1018. 
Annotation :—Consd. Ie Roby, Howlett v. Newington, 
(1908] 1 Ch. 71. 


1901 ——-.J—(1) A father borrowed & advanced 
to his son £200 to enable him to stock a farm. 
‘The father subsequently paid off the lender without 
taking any acknowledgment of any kind from the 
son, except that he received intcrest from him for 
some years :—Held: there was a debt due from 
the son to the father which could be set off against 
a share of the father’s residuary estate coming 
to the son as one of the next of kin. 

(2) A testator devised his realt 
& trustees, to be converted & divided equally 
among five persons one of whom died in life- 
time, & a portion of the testator’s realty lapsed 
to his heir-at-law, who was indebted to the 
testator. The realty was sold, & the proceeds 
received by the surviving exor. & trustee, who 
claimed to set off the debt against the value of 
the descended realty :—Held: the exor. could not 
set off the debt against the lapsed realty which 
had descended to the debtor as heir-at-law.— | 
MILNES v. SHERWIN (1885), 33 W. R. 927. | 

1902. In respect of realty—Borough English 


to his exors. 


Equrry. 


lands.|—-A descent of lands in Borough English to 
the youngest son will not prevent his having a full 
distributive share of his father’s personal estate.— 
LUTWYOHE v. LUTWYCHE (17385), Cas. temp. Talb. 
276; 2 Hq. Cas. Abr. 448; 25 E. R. 775. 
ARRON :—Reld. Chantrell v. Chantrell (1877), 37 L. T. 
1903. —— rr ae v. Pratr (1785), 
Cas. temp. Talb. 280; 25 E. R. 777, L. C.3 revsg. 


(1732), 2 Stra. 9385; Kel. W. 35; Fitz-G. 284. 
Annotations :—Consd. Lutwich v. Lutwich (1735), 2 Eq. Cas. 
es ie Refd. Re Roby, Howlett v. ewington, 11908] 


1904. Or money laid out in repair.]— 
Money laid out by the intestate on repairs of houses, 
which descended to his eldest son, as heir, is not 
an advancement, to be brought into hotchpot 
under Stat. Distributions. 

Otherwise, if the houses had been given to the 
son in the father’s life.—SmitTH v. SmirH (1801), 
5 Ves. 721; 31 EB. R. 824. 
Annotation :—Refd. Re Roby, Howlett v. Newington, 

{1908} 1 Ch. 71. 

1905. Annuity charged on land.J—A 
father, by deed, conveyed real estate to trustees 
for a term of years, upon trust, during his life- 
time, to pay to his eldest son A. an annuity of £100. 
Some years afterwards the father died intestate :— 
Held: the advancement to the eldest son, being 
an annuity charged on land, was within the 
exception made by Statute of Distribution, 1671 
(c. 10), s. 5, in favour of the heir-at-law, & need 
not be brought into hotchpot.—CHANTRELL v. 
CHANTRELL (1877), 37 I. T. 220. 

1906. ——— Lapsed devise.]}—MILNES v. SHER- 


WIN, No. 1901, ante. 








C. Partial Intestacy. 


1907. Advances need not be accounted for.]— 
J. by his will gave to A. & B., whom he called his 
wife’s children, not owning them to be his, 10s. 
a piece & no more; to the children which he did 
own he gave considerable legacies, & appointed 
N. his exor., but made no disposition of the surplus 
of his personal estate. On a bill brought for a 
distribution of this surplus, it was decreed to be 
divided amongst dil the children equally. On 
appeal :—Held: A. & B. were excluded, & the 
decree, as to them, should be reversed.—VACHELL 
v. BRETON (1706), 5 Bro. Parl. Cas. 51; 2 Eq. Cas. 
Abr. 487; 2 BE. R. 527, H. L. 

Annotations :—Consd. Ramsay v. Sholmerdine (1865), 
L. R. 1 say bd Refd. Harper v. Leo (1726), Mos. 3; 
Oldham v. Carleton (1794), 2 Cox Eq. Cas. 399; Pickering 
v. Stamford (1797), 3 Ves. 332, 492; Re Holmes, Holmes 
v. Holmes (1890), 62 L. T. 383. 

1908. }—A., having seven children, madc 
an exor. in trust, & devised to each child one- 
seventh of his personal estate ; one of the children 
died in his lifetime, & one of the six surviving 
children had been advanced by the father in his 
lifetime :—Held: this child should take his full 
share of the seventh part without bringing what 
he had before received into hotchpot.—COWPER v. 
Scott (1731), 3 P. Wms. 119; 24 EH. R. 993. 
Annotations :—Consd. Re Roby, Howlett v. Nerang ons 

{1908] 1 Ch. 71. Refd. Chapman v. Blisset (1738), 

est temp. Hard. 328; Henty v. Wrey (1882), 21 Ch. D. 

332; Ite Ford, Ford vy. Ford, [1902] 1 Ch. 218. 

1909. J}—A testator, after giving certain 
legacies to his daughter, & after charging his real 
& personal estate with the payment of certain 
legacies, annuities, & £20 per annum, for ten years, 
for putting out apprentices, as his trustees should 
appoint, devised & bequeathed all the rest & 
residue of his real & personal estate to trustees, their 
heirs, exors., & assigns, upon trust, to pay certain 
annual sums to his son K. for life, the rest & 








Part XI.—SATISFACTION AND ADEMPTION. 


residue of the yearly rents & profits, during his 

life, to be applied for the maintenance & education 

of his children, except £100 per annum to his wife, 

& after his son’s decease, gave one moiety of the 

trust estate to such child or children of his son K. 

as he should have, their respective heirs, exors., & 

assigns, & the other moiety thereof to the child 
or children of his grandson J. & the child or children 
of his daughter, their heirs, exors., & assigns. 

K. having died before the birth of pltf., who was 

the only child of J., & part of the testator’s personal 

estate, in the events which had happened, being 
undisposed of:—Held: it should be divided 
amongst the next of kin, according to Statute of 

Distribution, 1671 (c. 10); & the testator’s 

daughter being advanced in marriage, her repre- 

sentative should not bring into hotchpot the 
advancement made to the daughter upon her 
marriage.—CHAPMAN v. BLISSET (1738), West 

temp. Hard. 328; Cas. temp. Talb. 145; 25 E.R. 

964, L. C. 

Annotations :-—Mentd. Hopkins v. Hopkins (1738), 1 Atk. 
$81; Allanson wv. Clitherow (1747), 1 Ves. Sen. 24; 
Gibson v. Montfort, Rogers v. Gibson (1750), 1 Ves. Sen. 
485; ey eed tere v. Vincent (1793), 2 Vos. 204; Thelusson 
v. Woodford (1798), 4 Ves. 227; Conduitt v. Soane, 
a ar aa sen Conduitt v. Foxhad] (1858), 31 
1910. .]—There is no instance of real estate, 

given to a younger child, or a particular part of 

the personal estate, given to any child, by the 
testator, & where exors. have been held trustecs 
of the residue, which therefore as undisposed of 
was to go under the statute [Statute of Distribu- 
tion], where in the division of that residue this ct. 
was brought into hotchpot what the particular 
child took under the will of that person, dying 
partly testate, partly intestate (Lok ELDON, C.). 
—TWISDEN v. TWISDEN (1804), 9 Ves. 413; 32 


E. R. 661, L. C. 
Annotations :—Refd. Hinchcliffe v. Hinchcliffe (1797), 3 


Ves. 516: Onslow v. Michell (1812), 18 Ves. 490 ; Goolding 

v. Haverfield (1824), M’Cle. 345 ; Cooper v. Cooper (1873), 

8 Ch. App. 813. 

1911. 
7153, L. C. 

1912. ———.]—-In applying the analogy of the 
Statute of Distribution, 1671 (c. 10), to the case of 
a partial intestacy of the beneficial interest in 
undisposed of residue, the rule of equity still is 
that advances made by the testator in his lifetime 
need not be brought into hotchpot.—Re Rosy, 
HOWLETT v. NEWINGTON, [1908] 1 Ch. 71; 77 
L. J. Ch. 169 ; 97 L. T. 773, C. A. 








.—HobLMEs v. CrIPP (1837), 1 Jur. 


SUB-SECT. 4.—ADEMPTION OF LEGACY BY 
LEGACY. 


See WILLS. 


SUB-SECT. 5.—SATISFACTION OF PORTION BY 
LEGACY. 


A. In General. 


1913. Legacy of equal amount.|/—-Testator gave 
his daughters £3,000 each by marriage settlement, 
& subsequently £3,000 each by will, & there was 


PART XI. SECT. 8, 
19201. Legacy of larger amount.}— » bY 
A. by marriage settlement, granted duary estate, 
certain lands to trustees, to raise the fund, exceeding 
sum of £3,000 for the children of the 
marriage, such shares as A. should 
appoint, & in default of appointment of his 
equally among them. A. three 
sons & six daughters. The power of 
J ——VOL. xx. 


appointment 
A. b 


wife to pa 


was 
his will, bequeathed his resi- 
which realised a clear 
what his 
would have been entitled to under the 
settlement, upon trust, 


one-sixth of the interest 
marri 
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evidence that he had declared after the marriage 
settlement that he would add to their portions :— 
Held: the daughters were entitled to £6,000 
each.— PILE v. Pitm (LADY) (1662), 1 Rep. Ch. 
199; 1 Eq. Cas. Abr. 204; 21 E. R. 549. 
Annotations :—Consd. Bloys v. Bloy (1679), 2 Freom, Ch. 

46; Haynes v. Mico (1781), 1 Bro. C. C. 129. 

1914. -]—Btoys v. Buoys (1680), Freem. 
Ch. 46; 22 E. R. 1050; sub nom. Bios v. Bios, 
2 Rep. Ch. 162; 2 Vent. 347. 


Annotations :—Refd. Jesson v. Jesson (1691), 2 Vern. 255; 
Duffield v. Smith (1692), 2 Vern. 258. 


1915. Charged on same sede ee settled 
his estate on trustees, to be sold for payment 
of his debts, with power of revocation; then 
he married a daughter, gave her a portion & 
covenanted that the husband shall have the estate 
£1,500 cheaper than any other; after he by will 
revoked the settlement, gave the husband £1,500 

& died :—Held: this legacy was in satisfaction of 

the £1,500 secured by the settlement.—BROoMLEY 

v. JEFFEREYS (1700), Prec. Ch. 1388; 2 Vern. 415 ; 

1 Kq. Cas. Abr. 18; 24 EH. R. 663 sub nom. 

BROMLEY v. FETTIPLACE, Freem. Ch. 245. 

Annotations :—Retd. Honty v. Wrey (1882), 21 Ch. D. 332. 
Mentd. Cave v. Cave (1762), 2 Eden, 139. 

1916. |—A term was created by marriage 
settlement, to raise portions for daughters within 
twelve months after the death of the survivor 
of the husband & wife. There was one daughter. 
The husband devised the trust lands to make 
good the wife’s jointure & to raise £3,000 for the 
portion :—Held: (1) the daughter was entitled 
to only one £3,000 ; (2) she dying at five years, & 
the portion being to be raised out of land, although 
no time appointed for payment of it, it merged for 
the benefit of the heir, & did not go to the daughter’s 
administrator.—BRUEN v. BRUEN (1702), 2 Vern. 
439; 23 E. R. 881; sub nom. BREWIN v. BREWIN, 
Prec. Ch. 195; sub nom. BREUEN v. BREUEN, 1 
Eq. Cas. Abr. 267. 

Annotations :—As to (2) Consd. Boycot v. Cotton (1738), 1 
Atk. 552; Hutchins v. Foy & Gover (1740), 2 Com. 716. 
Expld. Lowther v. Condon (1741), 2 Atk. 130. 

Davies v. Huguenin (1863), 1 Hem. & M. 730 

King v. Withers (1735), Cas. temp. Talb. 117; 

Aston (1738), West temp. Hard. 350; Te 

rachen (1753), 


(1751), 2 Ves. Sen. 198; Tunstall tv. 
Amb. 1673; Northumberland v. Egremont on tb 


Kden, 435 ; Godwin v. Munday (1783), 1 Bro. 

Remnant v. Hood (1860), 2 De G. F. & J. 396; Henty v 

Wrey (1882), 21 Ch. D. 3323. Generally, Mentd. A.-G. 

v. Thompson (1712), Prec. Ch. 337. 

1917. .|—LECHMERE v. BLAGRAVE (1707), 
Gilb. Ch. 64; 25 E.R. 45, L. C. 

1918. ———.]—-By settlement on the marriage of 
G. & EK. a term of 600 years was created to raise 
portions for daughters ; by which it was provided 
that in case there should be but one daughter, 
the sum of £5,000 should be raised for such only 
daughter, to be paid at eighteen or day of marriage, 
with maintenance in the meanwhile. There was 
a proviso in the settlement that in case the 
daughters should be advanced with portions in 
money or lands, equal in value to the portions 
thereby provided in the lifetime of G., or he should 
give or leave them money or lands not equal in 
value, the trustees should raise only so much as 
should make the moncy, or value of the lands so 
given, equal to the portions provided. Applt. 
F., being the only daughter of the marriage, 


on marriage with consent, with a gift 
over to the survivors of the share of 
an daughter dying unmarried :— 
Held: the provision made b 
opeeien as a satisfaction of the por- 
ons given to the daughters by 














never exercised. 


daughters 
the death 


f his daughters settlement.—He BATTERSBY’s Esta 
ig while up- KILBEE, PETITIONER (1888), 19 Lk 
ed, & like share of the principal Ir. 359.—IR. 
HH 
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Sect. 3.—Presumption against ari portions : 


Sub-sect. 5, A. & B.; sub-sect. 6 


attained her age in her father’s lifetime ; 
many years afterwards, being possessed of £5,000 
Hast TT aie annuities, which he had saved from the 
income of the estate, transferred them to F., then 
a widow. A bill was filed :—Held: the annuities 
were to be considered as having been so transferred 
in part satisfaction of the portion.—PUGHE v. 
LEEDS (DUKE) (1780), 6 Bro. Parl. Cas. 125; 2 
K. R. 976, H. L. 

1919. |—(1) A. agreed to assign land to 
her son, he paying (inter soles mee 000 to his sister 
as @ portion: she afterwar by will, gave the 
sister £20,000 charged on ea real estates & then 
gave them, subject to that & other charges to the 
son :—Held: the daughter took but one sum of 
£20,000. 

(2) Under a pe settlement, the daughter was 
entitled. , subject to the son’s estate tail, to an estate 
for life in certain of the premises, which were in 
mtge. On an assignment of the mtge. the sister 
joined & her charge of the £20,000 was recited 
but not her estate in remainder :—Held: this 
recital should not hurt her title. 

(3) Taking an interest under the brother’s will 
she must elect.—FincH v. FINCH (1792), 4 Bro. C. C. 
38; 1 Ves. 584; 29 KB. KR. 766. 

1920. Legacy of larger amount.]—A man had 
one daughter, to whom £8,000 was secured by 
matriage settlement; & afterwards he gave her 
£8,000 by his will for her portion, & £200 per 
annum :—Held: the daughter should have but 
one £8,000, though she might elect which of the 
portions she pleased.—CoPpLEY v. COPLEY (1711), 
1 P. Wms. 147; 2 ean Cas. Abr. 639; 24 E. R. 333. 
Annotations :—Consd. Warren v. Warren (1783), 1 Bro. C. C. 

305. Refd. Hinonoliive o Hinchcliffe (1797), 3 Ves. 516. 

1921. ——— Expressed to be in satisfaction of 
different interest.|—BauaGu v. READ, No. 1442, ante. 

1922. Legacy of smaller amount. — DUFFIELD 

v. SmiTH (1692), Freem. Ch. 185; 1 Hq. Cas. Abr. 
204 ; 2 Vern. 258; cited 11 Mod. Rep. App. 
882; 22 E. R. 11503 revsd. sub nom. SMITH v. 
DUFFIELD, 15 Lords Journals, 158, H. L. ; iii ard 
ea ts sub nom. SMITH v. DUFFIELD (1690), 2 





Annotations :—Distd. Saville v. Saville (1719) 1 Mod. Rep. 
327. Oonsd. Barret v. Beckton rd (1 ae 1 Sen. 519 ; 


Warren v. Warron (1782) 0.C.C Reld. Walpole 


v. Conw wey (277), Barn. oh. 153; a clineen v. Smith 
(1749), 1 Ves. 814. 
1928. The father agreed to give his 





daughter £3,000 as a marriage portion with pltf., 

& having devised £2 ,000 to her died before the 
marriage :—Held: the husband should not have 
the other £1,000 because he knew the £2,000 was 
devised to her, & having accepted that legacy in 
marriage, should have no more.—AYLIFFE v. 
TRACY (1722), 9 Mod. Rep. 3; 2 P. Wms. 65; 2 


a Cas. Abr. 19, 50; 88 H. R. "277. 
1928. ——.i—Upon a treaty of marriage, K 


po sd 
promised that his son, the intended husband, 
should participate, in common with the rest of his 
children, in the provisions of his will :—Held: a 
substantial legacy given to the son, although of 
less amount than that which he would have 
received had testator’s property been equally 
divided among all his children, sufficiently satisfied 
such a pro -—Kay v. OROOK (1857), 8 
Sm. & G. 407; 29 L. T. 0.8.10; 5 W. BR. 220; 
65 BH. R. 715; sub nom. Kay v. ORooK, Kay v. 
Kay, 3 Jur. N.S. te 

ver v. Fielder its ug $2 


anotations :-— 
MoAskie ». see) 16 W. 
Allen, Hinc 0 


n (1880), 49 L. Ft entd. 


Winske 5. 


Equity. 


1926. ——-.])—-In 18738 a father, prior to the 


e of his daughter, in a letter to her intended 


who | husband stated: ‘‘ You are of course aware that 


with my large family E. will have little fortune. 
She have a share of what I leave after the 
seni of her mother, who I wish to leave in com- 
fortable independence if I should leave her a 
widow.”” The intended husband accepted the 
letter as giving him some rights, & the marriage 
took place. The father afterwards acquired a 
large fortune, & died in 1898. His wife predeceased 
him. _ By his will he left a legacy of £2,000 to the 
danghtes” & gave the residue of his estate equally 
between six of his other seven children. The 
daughter & her husband claimed by virtue of the 
letter to be entitled to an equal eighth share of the 
father’s estate :—Held: (1) the letter did not 
constitute a contract by the father, but was merely 
an expression of his intentions; (2) if it were a 
contract, it was an obligation to leave, not an 
pe ual eighth share, but some portion or share 
his estate to the daughter, & was fulfilled b M the 
legacy.— Re Fickus, FARINA v. Fickus, [1900] 
1 Ch. 331; 69 L. J. Ch. 161; 81 L. T. 7493 48 
W. R. 250 ; 44 Sol. Jo. 157. 

1927. Satisfaction pro tanto.|—In the 
marriage settlement, by which a life estate was 
given to the wife, ‘there was a power to raise 
£10,000 for younger children; the settlor, for- 
getting that he had made such a settlement, & 
by will), reciting that he had made no settlement 
on the wife, provided portions of £5,000 1f but one 
pounee child; & £2,000 each if more. There 

eing two younger children :—Held: this pro- 
vision by the will was in part satisfaction of the 
portion by settlement ; & only £10,000 should be 
raised.._—_ WARREN v. WARREN (1783), 1 Bro. ©. C. 
305 ; 1 Cox, Eq. Cas. 41; 28 HE. R. 1149, L. C. 
Annotations :—Consd. Hinchcliffe v. pete 1707), 

Ves. 516. Refd. Onslow v. Michell (1812), a . 490. 

Mentd. Davys v. Boucher (1839), 3 Y. & C. x. 397. 

928. »]|—GOOLDING v. aes 


1 
No. 1764, ante. 


B. Election by Beneficiary. 


1929. Right of beneficiary to elect to take under 
will or settlement.]|—A father made a voluntary 
settlement to trustees & their heirs, in trust, to 
receive the pre & to put them out for ‘the 
increase of the fortunes of his daughters A. & B., 
& also executed a bond to the same trustees to 
pay them £1,000 at a certain day, in trust for the 
said daughters, but kept both deed & bond by him 
till his death, & received the profits ; - then by 
will taking notice of the bond, gave legacies to 
A. & B. in satisfaction thereof, & the surplus of his 
personal estate to his said two Anughters, & his 
four younger children. A. & B. elected to have 
the benefit of the settlement & bond decreed for 
them, & an account of the profits from the date 
of the settlement, & the £1,000 with interest, from 
the time it was payable by the bond. —BARLOW v. 
HENEAGE reer rec. Oh. 210; 2 Eq. Cas. Abr. 











pte ee ¥ aD v, Knight (1826 
Be C. 671. Mentd. Cool v. ay (1821), 2 ja: ow 


1080, ——.|—(1) 8. having by his bond given 
£5,000 at his death amongst all the younger 
children of his daughter, by will directed that the 
rents & dl gear of his estates should be paid to 
them il certain periods in his will mentioned, 
& gave the produce of his personal estate to hie 
daughter for life, & after her death, to pay £1,600 
to one of her children, & 23,500 amo her other 
younger children, as she should appoint, & ir 
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default of appointment, equally enenke them ; 
to daughters at eighteen years of ape oF @, 
to sons at 21; & declared that the legacies of 
£1,500 & oa 500 were in full discharge of the 
bond :—Held ard must elect to claim under 
the bond or will, ut could not claim under both. 
(2) Where a particular thing is given by will in 
discharge of a demand, & the party insists upon it, 
he must not only waive that particular thing, but 
all benefit claimed under the whole will.—BoyLz 
v. BOYLE, GRAVES v. BOYLE, NICHOLAS v. BOYLE 
(1739), West temp. Hard. 662; 1 Atk. 509; 25 
E. R. 1137, L. O 
Annotations ee eons Cull & Hay v. Showell an (1778), 


Amb. 727. Reld. Fiore pgs po Blundell v. 

(1906] 2 Ch. 2 y, Mentd. Horsley v. Chalone? 
(1750), 2 Vos. Ben. 

1931. eee fotatce devised to trustees to 





uses, under which his daughter was tenant for 
life, & directed that annuitants, under his will, 
should take in satisfaction of all claims upon him. 
The daughter had a claim of £10,000 under the 
marriage settlement :—Held: she must elect 
between the two.—MACNAMARA v. JONES (1785), 
1 Bro. 0. C. 481; 28 E. R. 1251, L. 0. 

1932. |—By m e articles, executed 
during the wife’s infancy, some of her real estates 
were limited, subject to a power of appointment 
given to the husband to the children in tail, as 
tenants in common; the husband, by his will, 
devised & appointed all the estates belonging to 
him or over which he had any power of appointing, 
to trustees upon trusts which were not according 
to his power & the first of which was to raise por- 
tions for the younger children :—Held: it being 
apparent on the face of the will that the testator 

in view the doctrine of election, the younger 
children could not claim the portions, & also take 
the estates limited to them by the articles.— 
TROLLOPE v. LINTON Oa aaa & St. 477; 2 


Pomfret v. Porring (1854), 6, 5 De, G. i 
75; Busk v. eo B74), 19 Ka. 
Scotney v. Lomer (1885), 29 on D. 535; Re Maokonate® 
Bain v. Mackenzie, [1916] 1 Ch. 125. 
1933. 


.|—OnICHESTER (LORD) v. COVENTRY, 
No. 1744, ante. 

1934. Election against will—Beneficiary barred 
from all rights under wee a v. CANN (1687), 
1 Vern. 480; 28 E..R. 605, L 


‘Annotations :—Mentd. Blake v. Blake (1786), 1 Cox, Ea. 
Cas. 266; Milbourn v. Ewart (1793), 5 Term Rep. 3 


19385. Election under will-Right to take under 
ultimate Hmitation of settlement.|—By marriage 
settlement £1,000 was to be laid out, to the use of 
the wife for life, with remainder, in case she should 
survive, to her; & if the husband should survive, 
then to such uses as the wife should appoint; in 
default of appointment, to such person as the same 
would have gone unto by the Statute of Distribu- 
tion, 1671 (c. 10), in case the wife had died un- 
married. She died without appointment, leaving 
a daughter. The father gave to the daughter a 
real estate in fee, in performance of the covenant : 
—Held: it was a case of election, but the daughter, 
electing to take under the will, took the personalty 
as next of kin.—HOoaARp v. BARNES (1791), 3 Bre. 
OC. 0. 816; 29 BE. R. 556, L. C. 

Annotation: —Mentd. Pratt v. Mathew (1856), 223 Beav. 828. 


1986. -—— Effect of election after bankruptcy 
of husband—On real & personal property Le 
Under the settlement — ss ae the marriage o 

ughter O. became, on his Seek, 
subject to the righte of her hue! : uaa in 
tail in on of certain real estate & ey 
enti to a share of the personalty. M. by his 
will gave to O. an annuity of larger waltic than her 
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share under the settlement for her a adap use, 
which she was required to accept in lieu of her 
share under the settlement. O.’s husband was an 
insolvent, & his assignee refused to give up her 
husband’s interest in the settled property :— 
Held: (1) as to the share of personalty, which was 
outstanding in trustees, the ct., electing on C.’s 
behalf to take under the will, could order it to be 
made over in accordance with the testator’s 
directions ; (2) as to the realty, the ct. could not 
affect the estate which had passed to the assignee, 
& O. must make compensation to the amount of 
rents & profits withheld.—Grices v. GIBSON, 
MAYNARD v. GIBSON eens L. R. 1 Eq. 685; 35 
L. J. Oh. 457; 14 W. R. 5 

1937. —— By tenant He iife under settlement— 
On subsequent interests.|—A father, upon the 
marriage of his son, covenanted, by will or other- 
wise in his lifetime, to give or assure one-fifth part 
of the real & personal estate to which he might 
be entitled at or immediately before his death, 
subject to the payment thereout of one-fifth of 
his debts, funeral, & testamentary expenses, & 
legacies, to trustees upon trust to pay the income 
to the son until, among other things, some event 
should occur whereby the income would, if the 
same were thereby made payable to the son 
absolutely, become vested in some other person 
or persons ; & then upon trusts for the benefit of 
the son’s wife & the issue of the marriage, with a 
discretionary trust for the benefit of the son after 
his wife’s death. By his will, the father directed 
his debts to be paid by his exors., & charged ee 
as far as the law permitted, on all his real & 
sonal estate ; & he gave his real & personal es ite 
to trustees in trust for all & every of his children 
who should be living at the time of his death. The 
father died leaving five children :—H eld: (1) the 
gift in the will did not operate as a satisfaction of 
the covenant in the settlement so far as the wife 
& children of the son were concerned; (2) the 
trustees were entitled to one-fifth part of the 
testator’s real & personal estate, after payment of 
his debts, legacies, & funeral & testamentary 
expenses ; (3) the gift in the will did operate as a 
satisfaction of all the interest of the son under 
the settlement, & the son must therefore elect 
between his life interest under the settlement & 
one-fifth of the residue which would remain after 
satisfaction of the covenant. 

(4) The son electing to take under the will :— 
Held: such election determined his life interest 
under the settlement, & the income became pay- 
able to a wife—McCAROGHER v. WHIELDON 
ee L. R. 3 Eq. 236; sub nom. MCCAROGHER 

eee WHIELDON Dt McCAROGHER, 36 

L. J. Ch. 196 : 15 W. R. 2 
Annotations :—As to (1) & (3) poaad Re Tussaud’s Etates 
ud v. Tussaud ay 9 Ch. D. 363. . Fairer v, 


Tussa 
Park. (1876), 3 Ch. Generally, ‘Mentd. Carter v. 
Silber, Carter v. Haauok, [1891] 3 Ch. 553. 


SuB-sEctT. 6.—SATISFACTION OF PORTION BY 
PORTION. 

1988. Portion appointed by power under mare 
rlage settlement—Effect of subsequent gift of 
equal or greater portion.|—-Where a marriage 
settlement provides portions to be raised for 
children, if the father, without taking notice of 
it, gives the child an equal or greater portion, the 

ortion so provided for shall go to the father or 
hia fe resentative or sink into the inheritance, 
according to ae circumstances of the case (LORD 
HARDWICKE, O0.).—DAWSON v. CLEVELAND (DUKE) 

44 HH 2 
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Sect. gg wh tea against double portions: 
Sub-sects. 6 & 7.) 


eA West temp. Hard. 106; 25 E. R. 845, 


1989. Share of settled fund in default of appoint- 
ment—Satisfied by subsequent larger portion.]— 
Under marriage articles £15,000 was vested in 
trustees on trust together with £5,000 covenanted 
by the husband to be paid, to be laid out in land, 
to be settled subject to such powers, limitations & 
provisoes, as the husband & wife or the survivor 
should appoint ; in default of appointment, to the 
children in tail ; in default of issue, to the husband 
in fee. The husband & wife joined in a direction 
to the trustees reciting their resolution to invest 
the trust fund in an estate lately purchased by the 
husband for £16,300 & directing them to deliver 
the stock, etc., to him at the price they were at 
the date of the purchase, which was done. The 
wife died. There were two daughters. The 
father by will, reciting the purchase & that he 
had not conveyed it to the uses of the settlement, 
& that it was not his intention that the purchase 
should be an investment of the trust fund, but 
that the fund with its increase should be taken 
out of his personal estate, gave £10,000 part of 
the trust fund in trust to be laid out in land to be 
conveyed to one daughter for life for her separate 
use, remainder to her children in tail, remainder to 
the other daughter in fee for whom he also 
appointed the residue of the fund, but revoked 
that by codicil reciting a portion given on her 
ripley :—Held: the share of the daughter, to 
whom the portion was advanced on marriage, was 
thereby satisfied —SsoTH v. CAMELFORD (LORD) 
(1795), 2 Ves. 698 ; 30 E. R. 848, L. C.; affg. S. C. 
sub nom. Pitt v. JACKSON (1786), 2 Bro. C. ©. 51 


Annotations : vw. Head (1855), 1 K. & J. 620. 


—Consd. Lee 
Mentd. Robinson v. Hardcastle (1788), 2 Term Rep. 241; 
Bri 2 Ves. 336; Routl D 


re] 

stow v. Warde (1794) utledge v. 
(1794), 2 Ves. 357; Thellusson v. Woodford (1798), 4 Ves. 
227; v. Barrow (1799), 4 Ves. 681; 1) 


H eae 
Elwes (1802), 7 Ves. 38 
Madd. 408; Bartl 


v. Willes (1849), 7 Hare, 318; oO n : 
(1852), 2 . Pe Capel 


De G@. M. & G. 145; ib Je wey er 
ha ay, 163; Re Mortimer, Gray v. Gray, [1905) 

1940. Satisfaction of settlement by subsequent 
settlement.}|—-(1) On marriage lands were settled on 
A. for life, remainder to the first, etc., son of the 
marriage in tail male, remainder to trustees for 
five hundred years, to raise £5,000 portions for 
daughters, payable at eighteen or marriage, re- 
mainder to A. in fee. After the marriage A. 
settled other lands, & a term was created for raising 
the like sum of £5,000 for daughters on failure of 
issue male, payable at sixteen, or marriage. A. 
died leaving a daughter his heir-at-law, who 
attained eighteen & died unmarried :—Held: 
there should be but one 25,000 raised. 

(2) As the term in law is not merged so neither 
is the trust determined or extinguished in equity 
but remains still a subsisting charge upon the 
estate (LORD SOMERS, O.).—THOMAS v. Ys 
(1696), 2 Vern. 348; Freem. Oh. 207; 23 E. R. 
821, L. O.; affd. (1701), Colles, 112, H. L. 


Annotations :—As to (1) Consd. Saville v. Saville (1719), 
11 Mod. Rep. 327. Refd@. Johnson v. Smith Citdgy, i 
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that he had provided for some of his 


EQUITY. 


Ves. Sen. 314; Warren v. Warren (1783), 1 Bro, O. C. 305. 
As to (2) Apld. Chandos v. Talbot (1731), 2 P. Wms. 601. 
_ Consd. Seys v. Price (1740), 9 Mod. Rep. 217. - Best 
v. Stamford (1705), m. Oh. 288; Chester v. Willes 
aise), Amb. 246; Compton v. Oxenden (1793), 
. O. 397c¢; Forbes v. Moffatt (1811), 18 
Powell v. Grigby (1835), 3 Ol. & Fin. 103. 
1941. .|—W., by a settlement made upon 
his first marriage, covenanted that, upon the death 
of his intended wife, he would provide a portion 
of £100 to be paid to the children of the marriage 
in equal shares, upon their severally attaining 21, 
with interest in the meantime for their mainte- 
nance. The marriage took effect, & the wife died 
in the lifetime of W., leaving seven children, W. 
married again, &, by a deed made in contemplation 
of that marriage, he conveyed land to trustees, 
upon trust after his death, or in his lifetime if he 
should consent, to raise £600 in trust for the six 
younger children of his first marriage, to be 
divided between them in equal shares, such shares 
to be vested in them at 21. The children attained 
their ages of 21, & received their portions under 
the second settlement :—Held: those portions 
were in satisfaction of the provision made for them 
by the first settlement.—.) ONES v. MORGAN (1837), 
2Y.&C. Ex. 403 
1942. -|—A father having, under a mar- 
riage settlement, a power of appointment amongst 
his children of lands, which in default of appoint- 
ment were settled upon all the chiJdren equally in 
tail, advanced to a daughter upon her marriage a 
sum of money which he declared was to be by her 
pene & taken in lieu, bar & full satisfaction 
of & every sum & sums of money, legal & 
beneficial estates & interests whatsoever to which 
she was then, or at any time thereafter might be, 
entitled under or by virtue of the settlement :— 
Held: this was not a purchase by the father of 
his daughter’s share for his own benefit, but 
amounted merely to a satisfaction of the daughter’s 
,Share, which thereupon went over to the other 
objects of the power as if the daughter had never 
been in existence.— LEE v. HEAD (1855), 1 K. & J. 
620; 8 Eq. Rep. 1046; 24 L. J. Ch. 569; 26 
L. T. 0.8.12; 1 Jur. N.S. 722; 3 W. R. 591; 69 








A ns :—Distd. Foster v. Cautley (1855), 6 on o. Hd & 


nnolations : 

G. 55. Folld. Ford v. Tynte (1864), 2 Hem. & 

1943. ———.]—Under a marriage settlement, the 
husband & wife had a power of appointing a fund 
among their children, & in default of appointment, 
or so far as it did not extend the fund was to go to 
the children equally. There were three children 
of the marriage. An appointment of one-third 
of the fund was made in favour of one of the 
children, yet so as not to affect the same power 
further than to the extent specified, & also, in 
case of no complete exercise or execution of the 
same power or authority as to the share of the 
fund not oe. the appointment, so as not 
to prejudice or ect the right or contingent 
interests of the appointee under the proviso for 
accruer, in case of the death of any or either of the 
other children, in such manner as specified in the 
settlement, & notwithstanding that in case of no 
complete appointment the then ‘‘ appointment was 
intended to be made in lieu of all claims & 
demands ”’ of the appointee to or for any original 
or principal share of the fund:—Held: the 
appointers must be taken by necessary implication 


Genehtors married subsequently to 
hat representation, the funds given 


1940 i. Satisfaction of settlement children upon their ,»& would t¢ 
settlement. }—Sums of sy provide for those unpro- to them by their ig seg Me settlements 
= os aneelaae sottierninnt of his deuckten a oted bern nie Of thal monte di Mee tate 
a » Oo under r’s 
were, at the desire of A., paid to him & did provide for daughters subse- ttlem: ARNER ATOU' 


by the trustees, on A.’s representation 


quently married :—~Held: 


se ent..—W. v. 
as to the (1855), 8 Ir. Jur. 84.—IR. 


Part XI.—SATISFACTION AND ADEMPTION. 


to have appointed the other two-thirds to their 
two other children, & the appointee was not 
entitled to share in such two-thirds.—FosTER v. 
CAUTLEY (1855), 6 De G. M. &G. 55; 261. T.0.S. 
249; 2 Jur. N.S. 25; 43 E. R. 1150, L. C. 


Annotation :-— - Walmsley v. Vaughan (1857), 3 Jur. 
N. 8. 497. 


1944. ———.]— When a father, having power to 
appoint to a child out of a portion fund, himself 
advances the money, the presumption is that he 
does so for the benefit of the children interested 
in the portion fund, & not far his own benefit or 
that of the estate. But this presumption may be 
rebutted by evidence of a different intention ; as, 
for example, that the advance was made in sub- 
stitution for an appointment out of the portion 
fund for the purpose of giving a sum in cash in 
lieu of a mere charge. 

All the contemporary circumstances are admis- 
sible in evidence of such intention, but subsequent 
declarations are not admissible-—Forp v. TyNTE 
(1864), 2 Hem. & M. 324; 5 New Rep. 73; 11 
L. T. 367; 10 Jur. N.S. 1193; 71 E. R. 489. 

1945. Satisfaction by larger gift.|—-Re LAwEss, 
LAWES v. LAWEsS, No. 1979, post. 


SUB-SECT. 7.—SATISFACTION PRO TANTO. 

1946. Ademption of legacy—By portion.]—Kirx 
v. EDDOWEsS, No. 1781, ante. 

1947. Gift in lifetime of testator.|—(1) The 
doctrine of ademption of legacies founded on 
parental or quasi-parental relation applies also to 
cases where a moral obligation other than parental 
or quasi-parental is recognised in the will, though 
without reference to any special application of the 


money. 

Testatrix by her will bequeathed to a niece of 
her deceased husband £500 with these words, 
‘‘ according to the wish of my late beloved hus- 
band,’’ & she afterwards in her lifetime paid £300 
to such legatee, with a contemporaneous entry in 
her diary that such payment was a ‘‘ legacy from 
‘the legatee’s’ uncle John’’:—Held: the aie 
sumption was that such legacy was adeemed to 
the extent of £300, & such presumption of ademp- 
tion pro tanto only was not displaced by evidence 
that more than a year before the £300 was given 
testatrix had said, that the legatee when then 
asked by testatrix whether she would rather receive 
£300 down than a larger sum after testatrix’s death, 
had replied that she would prefer the £300 down. 

(2) If a legacy appears on the face of the will 
to be bequeathed, though to a stranger, for a par- 
ticular purpose & a subsequent gift appears by 
proper evidence to have been made for the same 
purpose, a presumption is raised primd facie in 
favour of ademption (LORD SELBORNE, C.). 

(3) To constitute a particular purpose within the 
meaning of that doctrine it is not necessary that 
some special use or application of the money by 
or on behalf of the legatee should be in testator’s 
view (LorD SELBORNEH, C.).—Re PoLuock, PoL- 
LOCK v. WORRALL (1885), 28 Ch. D. 552; 654 
pase ee i Apia. Fe Geek's Sottl iddulph 

nnotations :—A8s € Peel’s Scttimt., B p 

v. Poel, [1911] 2 Ch. 165. : rle v, 

Turner, HoLad 2 Ch. igs: Roa ec ain 
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1946 i. Ademption of Pe a r- 
tion.}—By his will, da in 4 93, six ohil 
testator, in exercise of a power by 


dren 0 
vocablv appaln 
of the #10,0 
belong 
shares to all bo “in full disch 
his daughtors, of whom thoro wero 


four. By deed, executed in 1896, 
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[1922] 2 Ch. 359. As to (2) Consd. Re Fietcher, Gillings 
v. Fletcher (1888), 38 Ch. D. 373; Re Aynsley, Kyrie v. 
Turner, (i914) 2 Ch. 422, ; as to 3) Oonsd, Re Smythies, 

eyman v. Smythies ; A ynal 
Kyrle v. Turner, f1814) 2 Ch. 422. Refd. Re Jupp, 
Harris v. Grierson, [1922] 2 Ch. 359. 


By gift on marriage.|—-See Sub-sect. 2, A. 
(b), ante. 

1948. Ademption of bequest of residue—By 
covenant to pay to settlement.|—-STEVENSON v. 
Masson, No. 2028, post. 

1949. ——- ———.|—Testator by his will, after 
directing his debts to be paid, gave a share of his 
residuary estate upon trust for one of his daughters 
for life, with remainder to her children as tenants 
in common, with remainders over in favour of the 
other children of testator. Subsequently to the 
date of the will the daughter married & upon the 
occasion of the marriage a settlement was executed 
to which testator was a party, by which, after a 
recital of an agreement by testator to give his 
daughter a portion of £5,000, whereof £1,000 was 
to be paid to the husband & £4,000 to be a pro- 
vision for the daughter, her husband, & their 
issue, testator covenanted to pay £4,000 to the 
trustees in his lifetime, or within two years after 
his death, to be held upon trusts for the benefit 
of the husband & wife & their children, & in case 
of there being no issue of the marriage who should 
attain 21 as testator should appoint, & in default 
of appointment for his next of kin. The sum of 
£1,000 was paid to the husband, who died leaving 
his wife surviving him. No child of the marriage 
lived to take a vested interest under the settle- 
ment :—Held: (1) the gift of residue in favour of 
the daughter was adeemed to the extent of the 
£4,000 covenanted to be paid by testator; (2) 
there was no ademption as to the £1,000 given to 
the husband absolutely. 

(3) When the question is one of testamentary 
intention the fact that a gift of a share of residue 
is preceded by a direction that all testator’s debts 
shall first be paid may be evidence that a particular 
debt previously contracted in favour of a child is 
not intended to be paid out of that child’s share 
of the residue. But when the question is as to 
the effect of a subsequent covenant to pay money 
for the benefit of a child there is neither principle 
nor authority for the proposition that this effect 
can depend upon or be influenced by the presence 
or absence in a prior will of any more general pro- 
vision for the payment of testator’s debts (LoRD 
SELBORNE, O.).—COOPER v. MACDONALD (1873), 
L. R. 16 Eq. 258; 42 L. J. Ch. 5383; 28 L. T. 


693 ; 21 W. R. 833, L. CO. 

Annotations ——As to (1) Folld. Stevenson v. Masson (1873), 
L. R. 17 Eq. 78. 48 to (3) Apld. Re Arnell, Re Edwards, 
Prickett v. Pricket . (1924) 1 Ch. 473. Generally, Refd. 
Crichton v. Crichton (1895),13R.770. _Mentd. Re Walker’s 
Estate, Church v. Tyacke (1879), 12 Ch. D. 205; Ask 

v. Askew (1888), 57 L. J. Ch. 629; Re Beaumont, Bradshaw 
v. Packer, [1913] 1 Ch. 325; Re Firth, Dovercye * Fritn, 
[1914] 2 Ch. 386; Re ape Trusts, Public Trusteo 
v. Campbell, [1922] 1 Ch. 551. 

4950 Satisfaction of portion by legacy.|— 


WARREN v. WARREN, No. 1927, ante. 
.J—GooLDING v. HAVERFIELD, No. 





1764, ante. 
1952. ——.|—-THYNNE (LADY) v. GLENGALL 


(Eaxx), No. 2012, post. 


aied in Lsvi, pagal: 7 BLS LUUL UBUg UCL 
:—Held 


him 8 : the sum ap- 
pointed by the deed of 1896 was 


sa on o tanto only, ac- 
cordingly that. the married daughter 
became entitled under the will to £500 
in addition to the £2,000 so ap ointed 
to her ig deed.—He MOORBE’sS RENTS, 
a (1917) 1 I. I. 244.—IR. 

i) 
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Sect. 3.—Presumption against double portions: 
Sub-sects. 7 & 8, A. & B.) 


Satisfaction of debt by legacy.]— See Sect. 4, sub- 
sect. 2, O. 


Svus-sEcT. 8 —CIRCUMSTANCES TENDING TO REBUT 
PRESUMPTION. 
A In General. 

1958. Slight differences do not rebut presumption 
— Parent & child—Time of payment.]—JzESSON v. 
JESSON eel 2 Vern. 255 ; 23 E. R. 766. 

nnotations :-—Folld. Warren v. Warren (1783), 1 Bro. C. C. 

805. Refd. Duffield v. Smith (1692), 2 Vern. 258. 

1954. ——.]— BARCLAY v. WAIN- 
WRIGHT, No. 2073, post. 

1955. —— ——.|—ONSLOW v. MICHELL, 
No. 1763, ante. 

195 ———.]—-Portions for children by the 
will of the parent presumed a satisfaction of a 
prior provision by settlement, unless clearly not 
so intended: the presumption is not rebutted by 
slight circumstances : accounts in testator’s hand- 
writing were admitted as evidence of the circum- 
stances, under which he made his will; but not 
to explain the will. 

Of all the rules that have been adopted in this 
ct., I should regret the rule that a legacy is a satis- 
faction of a debt provided it is equal to the debt. 
That however is clearly established: but any 
little circumstances are laid hold of by the ct. to 
take it out of the rule (Sm R. P. ARDEN, M.R.).— 
HINCHCLIFFE v. HINCHCLIFFE (1797), 3 Ves. 516; 
30 E. R. 1134. 


Annotations :—Folld 
Tolson v. 














- Sparkes v. Cator (1797), 3 Ves. 530. 
ins (1799), 4 Ves. 483. Consd. Druce 

; Pole v. Somers (1801), 6 
Ves. ‘ ebaud v. Meares (1829), 7 L. J. O. 8. 
Ch. 136; Weall v. Rice 31), 2 ltuss. & M. 251. d. 
Onslow v. Michell (1812), 18 Ves. 490; Stocken v. Stocken 
(7888), 2 vont 305 ; Coventry v. Chichester (1864), 2 


m. 
1957. Sone TA Portions for children by 

the will of the parent held a satisfaction of a pro- 

vision by settlement, upon the intention. 

(2) Slight circumstances of difference, that 
would repel the presumption of satisfaction be- 
tween strangers, are not sufficient in the case 
of the parent & child.—SParkEs v. CATOR (1797), 
2 hia 30 Pay K. R. 1141. 

NNROtAlION --— * ‘ 

ICO a a at 

1958. —— -|—IARTore v. TWanroprp, No. 
2204, post. 

1959. ———.]—(1) If a father makes a pro- 
vision for a child by settlement on her marriage, 
& afterwards makes a provision for the same child 
by his will, it is prima facie to be presumed that 
he does not mean a double provision. 

(2) This presumption may be repelled or fortifled 
by intrinsic evidence from the nature of the two 
provisions, or by extrinsic evidence of the intention 
of testator at the time of making his will. 

(3) Slight differences between the two pro- 
visions will not repel the presumption against 
double provisions. 

(4) Slight differences are such as, in the opinion 
of the judge, leave the two provisions substantially 
of the same nature. 

_ (5) Declarations of the parent referring to his 
intention at the time of making his will, whether 
made at the time or before or after, are admissible 
evidence to prove that he did not mean to give a 
double provision. 











1966 1. General rule.}—~In 
generis with the thing in Hen cf beh ai given.—Re 


PART XI. SECT. 8, SUB-SECT. 8.—B. 


cases of satistaction of the thing 
of which ft Bee Gnas Geto eb 


Equity. 


(6) A paper written some time after the date of 

will, & showing the state of his property, but 

having no reference to his intention, is not admis- 
sible for that purpose. ; 

(7) A father, by articles made previous to the 
marriage of his daughter, agreed settle, either 
by deed or will, lands of the value of £3,000, in 
trust for his daughter for life, to her separate use, 
remainder to the husband for life, remainder to 
the children of the marriage as tenants in common 
in tail, with cross remainders. By this will he 
devised a real estate, worth more than £3,000, in 
trust for his daughter for life to her separate use, 
but without the power of anticipation or aliena- 
tion ; remainder to the husband for life, he main- 
taining & educating the children of the marriage ; 
remainder to the children of the marriage as 
tenants in common in fee; with a limitation over 
of the shares of those who should die under 25 
without leaving issue to the survivors :—Held: 
the differences between the two provisions were 
not such as to repel the presumption ag 
double portions, & the daughter, her husband & 
children were not entitled both to the benefits 
given by the will & to the provisions stipulated for 
by the articles.—WEALL v. RIcE (1831), 2 Russ. & 
M. 251; 9L. J. O. et a ; 39 _ ee erher : 

— * v. . 
Ae a ae Sth. bow 8 v. Mansfield reexr 6 alm 


es e 13 e 
528. rre® (2) Folid. Re Tussaud’s Estate 
Tussanud (1878), 9 Ch. D . 
a ‘ .-L.713 Mon v. San 
qi : ‘ h. 925. As to (4) Apld. Johnstone v. 
aviland, [1896] A.C. 95. Refd. Chichester ». Coventry 
L. 71; Re Tussaud’s Kstate, Tussaud v. 
Ch. D. 363, Ae to (5) Refd. Fagakerly 
v. Gillibrand ), 1 Jur. 656. As to (7) Consd. Russe 
vw. St. Aubyn 6), 2 Ch. D. 398. 
1960. -]}—THYNNE (LADY) v. GLEN- 
GALL (EARL), No. 2012, post. 
1961. Effect of direction to pay debts—In will 
executed before settlement.]|—DAWsoN v. DAWSON, 


No. 1995, post. 
19 











62. ——.]—-COoOPER v. MACDONALD, No. 
1949, ante. 
1963. ———.|—-Re TUSSAUD’S EsTatn, Tus- 





SAUD v. TUSSAUD, No. 2016, post. 
1964. .]|—CHICHESTER (LORD) v. COVENTRY 
No. 1744, ante. 
1965. -]—I., on his daughter’s marriage in 
1861, covenanted that his heirs, exors. or adminis- 
trators, should, within six months after his 
decease, pay the sum of £2,000 to the trustee of the 
daughter’s marriage settlement. By his will, 
made in 1871, he directed that his debts & funeral 
& testamentary expenses should be paid out of 
his residuary estate, part of which he gave to the 
daughter. He also directed that future advances 
e by him to any of his children, & also certain 
specified sums already advanced to some of his 
children, including the daughter, should be taken 
in satisfaction of their shares under the will. By 
a codicil, he directed the sum of £4,000 to be set 
apart for his wife out of his residuary estate, before 
the latter was divided, according to the directions 
of his will:—Held: the gift by will was not a 
satisfaction of the covenant in the settlement, & 
the. £2,000 must be paid before the residue of 
testator’s estate was ascertained for the purpose 
of division pursuant to the will—SmyrTa v. JoHN- 
BTON (1875), 31 L. T. 876. 


B. Portions not ejusdem generis. 
1966. General rule.|—-The thing given in satis- 
faction must be of the same nature, & attended 














ven in satisfaction must be efuedem 
AUS. a 


Part XI.—SATISFACTION AND ADEMPTION. 


with the same certainty, as that in lieu of which 

it is given, & land is no satisfaction for money, 

nor vice versd ; & a mere contingency shall not 
take away a portion absolutely vested, especially 
in the case of an only child. BELLASIS v. UTHWATT 

(1787), 1 Atk. 426; West temp. Hard. 2738; 26 

EK. R. 271, L. C. 

Annotations :—Refd. Chichester v. Coventry (1867), I. R. 2 

. L. 71. Mentd. Stratton v. Grymes (1698), 2 Vern. 

357; Lethieullier v. Tracy (1754), 3 Atk. 774. 

1967. -|—A. previous to his marriage 
covenanted to secure to his wife an annuity of 
£1,000 a year, issuing out of lands, for her jointure, 
& in bar of dower. The marriage was celebrated, 
& A. by his will devised to his wife certain parts 
of his real & personal estate of considerable value : 
—Held: she was entitled both to the estates 
devised & to her annuity, & the one was not 
intended as a satisfaction for the other. 

To make a devise or bequest a satisfaction for a 
collateral demand, or performance of a prior 
contract, it must be ejusdem generis, & not land 
for money, or money for land; or must at least 
be of such certain & known value & estimation, 
& so far of the same nature of the thing to be 
satisfied therewith, as to appear indisputably to 
be equivalent or superior, not only in gross value 
but in annual income, to the debt or demand, or 
the thing to be performed.—BROUGHTON v. 
a (1773), 7 Bro. Parl. Cas. 461; 3 EH. R. 
800. 

Annotations :—Refd. Richardson v. Elphinstone (1794), 2 
Ves. 463; Strahan v. Sutton (1796), 3 Ves. 249; Druce v. 
Denison (1801), 6 Ves. 385. 

1968. -|—It has been decided that a con- 
tingent legacy is no satisfaction of a vested portion 
& also that the different nature o- the property 
left will rebut this presumption of law. Thus a 
devise of land is no satisfaction of a covenant to 
pay money & vice versd unless the testator estimates 
the value of the land at a fixed sum & desires it 
to be made up to a particular amount (LORD 
ROMILLY).—CHICHESTER (LORD) v. COVENTRY, 
No. 1744, ante. 

1969. Money—Whether satisfied by land.|— 
BRIDGES v. BERE (1708), 2 Eq. Cas. Abr. 343; 22 
E. R. 29. 

1970. —— -|—By a marriage settlement, 
£2,500 was provided for the portions of the issue 
of the marriage, in such proportions as the father 
should appoint. There was issue of this marriage, 
only one child, for whom the father, upon his 
second marriage, made provision by settling a real 
estate, & he also gave her a legacy by his will, but 
died without making any appointment of the 
£2,500 :—Held: this child was entitled to the 
whole £2,500, & none of the other provisions made 
for her should be deemed a satisfaction.—DAVIE 
ona (1711), 6 Bro. Parl. Cas. 51; 2 E. BR. 


Annotations :—Refd. Bellasis v. Uthwatt (1737), West 

















temp. Hard. 273; Billingsley v. Kckerahall (1738), 2 a 
Cag, Abr. 670. htentd. Chohnondoloy v. Meyrick (1733, 
1971. -]—In a settlement a term was 


raised for daughters’ portions, viz. £10,000, with 
& proviso, that if the father by deed or will should 
give or leave the sum of £10,000 to his said 
daughters, it should be a satisfaction. The 
father left land to the daughters of the value of 
£10,000 :—Held: this was no satisfaction.— 
CHAPLIN v. CHAPLIN (1784), 8 P. Wms. 245; 24 
E. R. 1047. 

Aanaistion :—Mientd. Price v. Carver (1837), 3 My. & Cr. 


1972. —— ———-.]—_Bwxiasis v. UTHWATT, No. 
1966, ante. . 
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——.|—-EASTWOOD v. VINKE, No. 





1978. 


2079, pt 

_ 1974. -]—Where a parent, or person 
in loco parentis, gives a legacy to a child by way 
of portion, & afterwards es advances in the 
nature of a portion to that child, that will amount 
to an ademption of the gift by will, & a ct. of 
equity will presume he meant to satisfy the one 
by the other. But this doctrine applies only to 
legacies, & not to a bequest of a residue, or to a 
devise of real estate; & to hold that the doctrine 
applies to devises of real estate would be to repeal 
Stat. of Frauds, s. 6.—DaAvys v. BOUCHER (18389), 
3 Y. & C. Ex. 397; 3 Jur. 674; 160 BE. R. 757. 

1975. ——.|—A. by will, dated Dec. 31, 
1904, gave £500 to trustees upon trust to purchase 
land to be added to glebe of parish church. The 
will stated that the bequest was made “ in pur- 
suance of the express wish of my wife,’’ his wife 
having died in 1896. In 1905 he purchased a 
piece of land in the parish for £375, & had it con- 
veyed to trustees to be added to the glebe. The 
deed recited that the land was so bought & con- 
veyed in memory of the testator’s wife. In 1911 
the testator made a codicil which gave certain 
additional legacies & in all other respects con- 
firmed his will; he died in 1913 :—Held: both 
will & deed clearly expressed the motive & object 
of the respective gifts, & they were not the same ; 
there was therefore no ademption.— Re AYNSLEY, 
KYRLE v. TURNER, [1915] 1 Ch. 172; 84 L. J. Ch. 
211; 112 L. T. 483; 31 T. L. R. 101; 59 Sol. Jo. 
128, OC. A. 

1976. ——- Whether satisfied by charge on 
reversion.|—ANON. (1710), 2 Eq. Cas. Abr. 217, 
638 ; 22 EK. R. 185. 

1977. ——- Whether satisfied by share of 
business.|—-A father made his will & gave a legacy 
of £5,000 to his son; & afterwards took his son 
into partnership & gave him half the stock in 
trade to the amount of £15,000 :—Held: this 
advancement should not be taken in satisfaction 
of the legacy.—_HoOLMEs v. HoLmMgEs (1783), 1 Bro. 
C. C. 555: 1 Cox, Eq. Cas. 39; 28 E. R. 1295. 
4nnotations :—Consd. Re Jaques, Hodgson v. eae § i 903) 

1 Ch. 267. Refd. Davys v. Boucher ee); 3 Y. . Ex. 

397; Pym v. Lockyer ae 5 My. & Cr. 29; Chichester 

v. Coventry (1867), L. R. 2H. L. 71; Re Lawes, Lawes v. 

Lawes (1881), 20 Oh. D. 81; Re Vickers, Vickers v. 

Vickers (1888), 37 Ch. D. 525, 

1978. ——- ~——— Pecuniary value fixed by 
testator.|—Though generally a satisfaction by will 
of a portion must be of the same nature, & equally 
certain :—Held: a bequest of a share in powder 
works, to be made up in value £10,000 charged 
with an annuity of £20 for a life, was a satisfaction 
of a portion of £2,000.—BENGOUGH v. WALKER 
(1808), 15 Ves. 507; 338 E. R. 847. 


base adi : Re Lawes, Lawes v. Lawes (1881), 20 


—Consd. é 
D. 81; Re Vickers, Vickers v. Vickers (1888), 37 


Ch. D. 525: Re Jaques, Hodgson v. Braisby, [1903] 1 Ch. 
267. Refd. Gle v. Barnard Keen, 769; 
. Guedalla (1859), 1 De G. F. & J. 98: 
Chichester v. Coventry (1867), L. R. 2 H. L. 71; Crichton 
vy. Crichton (1895), 65 L. J. Ch. 13. 


1979. ——- ——— me Pe bound himself by 
bond to pay to his reputed son £10,000 on a certain 
day four years later. A few weeks before the day 
of payment he took his son into partnership, & it 
was provided in the articles that the capital should 
consist of £37,500 to be brought in by L., of which 
£19,000 should be considered as belonging to his 
son. He also assigned to his son the lease of the 
remises on which the business was carried on. 
. died without having paid any part of the £10,000 
secured by the bond :—Held: the rule 
double portions applied; & the benefit given to 


the son under the partnership articles must be 
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Sect. ihe tort against double portions: 
Sud-sect. 8, B. & C.] 
taken in satisfaction of the sum due under the 
nd. 
A voluntary bond given by way of portion to a 
child to whom the dence stands én co parentis 


would be satisfied by a subsequent gift of a portion 
of a larger amount in money (JEssEL, M.R.).— 
Re LAweEs, LAWEs v. LAWES (1881), 20 Ch. D. 81; 
45 L. T. 453; 30 W. R. 33, C. A. 

annotations :-—Consd. Re Vickers, Vickers v. Vickers (1888), 








387 Ch. D. 525; Re Jaques, Hodgson v. Braisby, [1903] 
: A 267. Refd. Crichton v. Crichton (1895), 65 ¥. nA Ch, 
1980. |—After a testator had made 


his will, giving his son a share in his residuary 
estate, he purchased for such son certain farming 
stock, & set him up onafarm. Shortly afterwards 
the testator died, & the trustces of the will debited 
the son with a sum of money, equal to the value of 
the farming stock, as having been advanced to 
him by the testator by way of loan, & as a debt 
due from him to the estate :—Held: although 
Grave v. Salisbury (Karl), No. 1884, ante, laid down 
that where there had been a gift of farming stock 
there was no presumption that it was intended as 
an advance to be set off against a legacy receivable 
under a will, yet Kirk v. Eddowes, No. 1781, ante, 
was an authority that evidence was admissible to 
show that, at the time of the gift, the testator 
expressed his intention that such gift was an 
advance to be set off; & in this case the ct. was 
of opinion that such an intention had been proved, 
& therefore the value of the farming stock must be 
deducted from the share of the son.— Re TURNER, 
TURNER v. TURNER (1885), 53 L. T. 379. 

1981. - ——.J—<A testator bequeathed his 
residue, including a business which he directed to 
be sold, for the benefit of his children equally. 
He had two sons & three daughters. Subsequently 
to the date of his will he assigned the business to 
his eldest son on trusts, which provided for the 
admission of the younger son as partner on equal 
terms with the elder on attaining full age, the 
repayment with interest to the father of a sum 
temporarily employed by him in the business, & 
the payment to the father of a weekly sum of £10 
for life:—Held: the shares of the sons in the 
residue were adeemed to the extent of the value 
of the hth assigned on trust for them at the 
time of the assignment, & must be brought into 
account in the distribution of residue.—Re 
VICKERS, VICKERS v. VICKERS (1888), 37 Ch. D. 
525; 57 L. olhvn 738; 58 L. T. 920; 36 W. R. 545. 
Annotations : nad. Re Ja ; , ; 

{1903} 1 Ch. aon Refd. Crichton . ONGLtOn (1698) 83 

L. J. Ch. 13. 

1982. —— .]—A testamentary direction 
that the testator’s married daughter should not 
take the benefit of a specific devise to her of real 
estate or her share of his residuary personal 
estate ‘‘ without first bringing into hotchpot as 
part of my residuary personal estate the total 
amount of any advances or moneys lent by me to 
my said daughter & her husband, or either of 
them ”’ :—Held: not to include real estate subse- 
quently purchased by the testator for the benefit 
of his daughter & her husband, & by his direction 
conveyed, as to part, to the daughter, &, as to 
the rest, to the husband ; or any moneys expended, 
also for their benefit, upon the real estate so pur- 
chased.—Re JAQUES, Hopason v. Bratssy, {1903} 
W. R. 229; 47 Sol. Jo. 145, C. A. 

1983. Land—-Whether satisfied by money./— 
BELLASIS v. UrHwatt, No. 1966, ante. 








HQUuITY. 


1984. aren ae ———.|-—_ CRANMER’S OASE, No. 2076, 
ost. 
af 1985. ——— ———.]—-EastTwoop v. VINKE, No. 
2079, post. 


1986. Money to he invested in land—Whether 
satisfied by life estate in residue.]—Devise of 
residue of real & personal for life :—Held: not a 
satisfaction for a sum to be laid out in lands in 
fee by articles —ALLEYN v. ALLEYN (1750), 2 Ves. 
Sen. 37; 28 EB. R. 25, L. C. 

Annotations :—Refd. Bengough ». Walker (1808), 15 Ves. 

507; Platt v. Platt (1830), 8 Sim. 503. 

1987. Exchequer annuities—Whether satisfied 
by money.]—BILLINGSLEY & ECKERSHALL v. A.-G. 
(1738), 2 Eq. Cas. Abr. 570; 22 E. R. 481. 

1988. Portion—Whether satisfied by residue.|— 
Bequest of the residue of testator’s personal 
estate to a younger son, being greater than the 
provision by the father’s marriage settlement :— 
Held: a satisfaction of that portion.—RICKMAN 
v. MORGAN (1788), 2 Bro. C. C. 394; 29 HE. R. 220. 
Anne = Conad. Glengal, Bs Hornsre tt 836), gt Keen, 

jaantin vy. Bankes (1799), '5 Vos, 70) Goolding ¥. 


Essa Goliad Mis’ “Ehyind Cheat 
averfie » M’Cle. : ynne v. » 
Montefiore v. Guedalla (1859), 


48), 2 H. L. Cas. 131; 
De G. F. & J. 93 

1989. Life interest in portion—Whether satisfied 
by annuity.]—A father, on the marriage of his son, 
covenanted that he would, during the joint lives 
of himself & his son’s wife, pay £400 a year for 
her separate use, & that he would by his will 
direct his exors. to invest £10,000 to be held by 
the trustees of the marriage scttlement upon trust 
for his daughter-in-law for life, for her separate 
use, with remainder to her children. By his will, 
the father directed that for five Phe from his 
death there should be paid to his daughter-in-law 
an annuity of £2,000 for the maintenance of her 
husband, herself, & the support & education of 
her children, & at the end of the five years that 
there should be paid to his son’s wife & children 
the sum of £10,000, upon the trusts & for the 
purposes of the settlement made on his son’s 
marriage :—Held: the annuity of £2,000 during 
the five years was in substitution for & in satis- 
faction of the interest of the £10,000 during that 

eriod, & the daughter-in-law was not entitled to 
both the annuity of £2,000 & interest on the 
£10,000, but the annuity of £2,000 must abate to 
the extent of the interest on the £10,000 to which 
she was entitled under the settlement.—BETHEL 
Vv. laa (1874), 31 L. T. 112; 22 W. R. 745, 
L. JJ. 
Annotation :—Refd. Mayd v. Field (1876), 3 Ch. D. 587. 

1990. Residue—Whether satisfied by portion. |——~ 
Where, after making a will, a father advanced a 
child with a portion, as great or greater than the 
legacy, such provision has always been held an 
ademption ; but when the devise has been of a 
residue, no instance where a subsequent portion 
has been held to be an ademption.—FARNHAM v. 
PHILLIPS (1741), 2 Atk. 215; 26 BH. R. 533. 
Annotations :—Refd. Wood v. Briant (1742), 2 Atk. 521; 

ym wv, Lockyer (1841), 56 My. & Cr. 29; Montefiore v. 

Guedalla (1859), 1 De G. ¥. & J. 93; Meinortzagon v. 
Walters (1872), 7 Ch. App. 670; Leighton v. Leighton 

(1874), L. R. 18 Kg. 458; Re Heather, Pumtrey v. Frycr, 

1906) 2 Ch. 230. 

1991. ——— ——_.|—-A gift of a share of a residue 
to a child:—dHeld: wpro tanto, satisfied by a 
provision made by the testator on her marriage 
after the date of tho will—-BECKTON v. BARTON 
(1859), 27 Beav. 90; 28 L. J. Ch. 673; 33 L. T. 
O. S. 231; 5 Jur. N.S. 349; 54 HE. R. 39. 

1992. ——— .]|— MONTEFIORE v. GUEDALLA, 
No. 1782, anie. 

1993. ———- Whether satisfied by annuilty.|/—A 
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father voluntarily granted a rentcharge of £100 
to his second son for life, which was secured on 
an estate & also by his covenant. By his will he 
devised his real estates upon trust to pay him an 
annuity of £500 :—Held: the latter was not a 
satisfaction of the former.—LETHBRIDGE v. THUR- 
Low (1851), 15 Beav. 334; 21 L. J. Ch. 588; 
51 KH. R. 567. 


Annotations :—Moentd. Sadler v. Rickards ft ase), 4K.& J. 
-& 8. 217; Lovatt v. 


302; Festing v. Taylor (1862), 3 B 
ds 1) & Sm. . 


No. x ° 
Teather (1882), 22 Ch. D, 269 ; Re Shrewsbury Estate 
Acts, Shrewsbury v. Shrewsbury, (1924] 1 Ch. 315. 

1994. Annuity—Not satisfied by real & personal 
ns ono uena en v. ERRINGTON, No. 1967, 
ante. 

1995. ———- Whether satisfied by share of residue. 
—(1) By will made in 1824, A. gave all his re 
& personal estate to trustees, upon trusts for 
conversion, & upon further trust after payment 
thereout of his debts, funeral & testamentary 
expenses, to divide the residue equally between 
such of his children as should be living at his 
death, & the issue of such of them as should have 
died in his lifetime. Upon the marriage of his 
son, B., in 1849. with U., A., by agreement of 
even date with the marriage settlement, agreed to 
pay the trustees of the settlement the yearly sum 
of £350 during the life of B., & in case C. should 
survive B., then to continue such yearly payment 
to the trustees of the settlement for the purposes 
thereof. In 1865 A., in pursuance of a family 
arrangement, transferred to his children, including 
B., property in which he was jointly interested 
with them: B.’s gain under this arrangement 
being considerably more than the value of a 
perpetual annuity of £350 a year. On the death 
of A. in 1865, the allowance to B. had been unpaid 
since 1859 :—Held: the gift by will to B. of a 
share in A.’s residuary estate was adeemed pro 
tanto by the provision of £350 per annum made 
for him in the agreement of June, 1849, but B. 
was entitled to payment, as a creditor of the 
estate, of the arrears of such allowance accrued 
due in A.’s lifetime. 

(2) As regards previous wills a direction to pay 
debts & legacies in a previous will has no effect 
upon a subsequent settlement made by bond 
(PAGE Woop, V.-C.).— DAWSON v. DAWSON (1867), 


L. R. 4 Eq. 504. 
Annotations :—As to (1) Apld. Re Huish, Bradshaw v. 
Huish (1889), 43 Ch. D. 260. Refd. Stevenson v. Masson 
iteTS), L. R. 17 Kq. 78. As to (2) Refd. Cooper v. Mac- 

Donald (1873), L. R. 16 Eq. 258. 

1996. Vested interest—Whether satisfied by gift 
subject to contingency.]|—Where double portions 
are given to daughters, the less portion certain & 
the greater on a contingency, which happens after 
the less portion is paid, the daughters are entitled 
to the subsequent provision.—SAVILLE v. SAVILLE 
(1720), 11 Mod. Rep. 327; 2 Atk. 458; 2 Eq. 
yaaa Abr. 646; Cas. temp. King, 32; 88 E. R. 


Annotations :—Refd. Watson v. Lincoln (1756), Amb. 325; 

Bro. C. CO. 305. Mentd. 
est temp. Hard. 557; Trico 
nr. Seys (1740), Barn. Ch. 117; Galton v. Hancock (1744) 
2 Atk. 430; Tullot v. Tuliet (1759), 1 Dick. 322; Powlett 
v. Bolton (1797), 3 Ves. 374. 








1997. -|—BELLASIS v. UTHWATT, No. 
1966, ante. 
1998. ———.]—S. by a codicil without any 





date gave £1,000 a-piece to M. & R., & if either 
died before their legacies were paid, the whole to 
the survivor; each of the legacies directed to 
a in the exor.’s hands till legatees attained 


to provide for their maintenance; cach of thc 


S. afterwards entered into two bonds, onc | 
to M. & another to K., reciting he was desirous | 
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bonds was in the penalty of £4,000 for securing 
£2,000, provided they married in his lifetime with 
his consent, or in case they survived him :— 
Held: as the Salen ey sums given by the bonds 
were upon two contingencies, they ought not to 
be considered as a satisfaction of the legacies 
under the codicil.—Spinks v. Rosins & Cops, 
Rosins v. Spinks & TRENT (1742), 2 Atk. 491; 
26 E. R. 696. 


Annotations :—Refd. Wharton v. Durham (1834), 3 My & K. 
472; Hopwood v. Hopwood (1859), 7 H. L. Cas, 728, 


1999. |—A gift of £20,000 to the 
daughters, by the codicil to their father’s will :— 
Held: a cumulative provision for them, without 
prejudice to their claim of £2,000 each under 
their father’s marriage-settlement. 

In this case, by the codicil, unless they marry 
they will have nothing. I must, in order to hold 
it a satisfaction, take it the testator meant to 
give his daughters what he was bound to do by 
nature, & at the same time that he was to give 
them nothing unless at married (LORD THUR- 
Low, C.).—HANBURY v. HANBURY (1788), 2 Bro. 
C. C. 352; 26 EB. R. 197, L. 0.3 subsequent pro- 
ceedings (1789), 2 Bro. C. ©. 529, L. O. 
sai a :—Refd. Chichester v. Coventry (1867), L. Ut. 2 








C. Differences in Beneficiaries. 

2000. Legacy to wife—Whether adeemed by gift 
to husband.|—Legacy to a feme covert & afterwards 
a note given to the husband for the same amount, 
& proof admitted that the note was intended in 
licu of the legacy, & thereupon decreed to be 
taken in satisfaction.—CHAPMAN v. SALT (1709), 


2 Vern. 646 ; 23 E. R. 1022. 

Annotations :—Consd. Re Shields, Corbould-Ellis v. Dales, 
[1912] 1 Ch. 591. Refd. Kirk v. Kddowes (1844), 3 Hare, 
509. 


2001. ———.]—Testator bequeathed £400 
to trustees, to pay the interest to his daughter, a 
married woman, for her sole use during her life, 
& then to pay the same to her husband for his 
life, & after his death to pay the principal to their 
children on attaining 21. 

It appeared by evidence that testator after- 
wards advanced £100 to the husband of his 
daughter, & that he gave a receipt for the same, 
expressing it to be as part of the portion of his 
wife; & testator inclosed the receipt, together 
with his will, in an envelope; & since the wife’s 
death the husband had received only interest on 
£300 for many years :—Held: the gift of the £100 
was not an ademption, pro tanto, of the legacy by 
the will.—BELL v. COLEMAN (1820), 5 Madd. 22 ; 


56 BE. R. 802. 
Annotation :—Retd. Kirk v. Eddowes (1844), 3 Hare, 509. 


2002. .]—Testator, on the maria e 
of his daughter, gave the husband £1,000 jocularly 
in exchange for his snuffbox. By his will, testator 
gave each of his daughters £1,000, but provided 
that in case any daughter should have received 
from him any sum advanced ‘‘ by way of marriage 

ortion or advancement ”’ it should be deducted 
rom the legacy :—Held: the £1,000 given to the 
husband of the daughter was not to be deducted. 
—M‘CLURE v. EVANS (1861), 29 Beav. 422; 80 
L. J. Ch. 295; 3 L. T. 870; 9 W. R. 428; 54 
E. R. 691. 

2008. ——- ———.] 
No. 1949, ante. 

2004. Effect of ademption of bequest by advance- 
ment—On contingent limitation over.J|—(1) Testa- 
trix in loco parentis to M. bequeathed £10,000 
sterling to M., & afterwards transferred £12,000 
consoly into the joint names of herself & M. :— 
leld: under the circumstances of the case the 











CooPpER v. MACDONALD, 





474 


Sect. 8.—Presumption against double portions: 
Sub-sect. 8, C. & D. (a).] 


decane was an ademption or satisfaction of the 
egacy. 

_ (2) A legacy was dns to M., with a contingent 
limitation over to N. in the event of M. ~.” 
without children. The legacy to M. was adeemed 
by a subsequent gift to M. in the lifetime of 
testatrix to which no limitation in favour of N. 
was attached :—Held: the legacy was not merely 
adeemed as to M. but also extinguished as to N.— 
TWINING v. POWELL (1845), 2 Coll. 262; 65 L. T. 
O. 8S. 474; 68 E.R. 726. 

2005. ———.|—-CHICHESTER (LORD) v. COVENTRY, 
No. 1744, ante. 

2006. ee divided his residuary 
estate among his children, & provided that if any 
child should die in his lifetime, its issue should 
‘‘ stand in the place ” of it, & be entitled to the 
share which the parent would have taken. He 
afterwards lent a sum of money to a son greater 
than the share to which the latter would have 
been entitled; & the son died in his lifetime 
indebted to testator, leaving issue :—Held: there 
was no satisfaction as regarded the issue, although 
the parent could have got nothing.—RoseE v. 
RoGERS (1870), 39 L. J. Ch. 791. 

2007. Effect of satisfaction of portion by legacy.]| 
—CHICHESTER (LORD) v. CovENtRY, No. 1744, 


ante. 

2008. .|—(1) The property of a married 
woman settled as she should appoint by deed or 
will, & in default of appointment to her for life 
for her separate use, with remainder, if she 
survive her husband, to her exors., administrators 
& assigns, without restraint on anticipation, is in 
equity separate estate for the purpose of being 
bound by her general engagements. 

A., & married woman having property so settled 
on her, covenanted during the coverture, but 
without reference to herself as a married woman, 
to cause £1,000 to be paid after her death to the 
trustees of her daughter’s marriage settlement. 
The trusts were for the daughter for life for her 
separate use, without power of anticipation, with 
remainder to the husband for life, with remainder 
to the children of the marriage in the usual form. 
This covenant did not refer to the power or the 
property comprised in the original settlement. 

rward by her will made in execution of the 
power during the coverture, A. bequeathed 
£1,000 on trust for the daughter for life, for her 
separate use, with remainder on certain trusts for 
her children slightly different from those declared 
under the covenant. She also bequeathed the 
residue of her estate upon certain trusts :—Held : 
(2) though A.’s covenant could not be supported 
as an execution of her power, yet her property 
was so settled on her as to be bound by the 
covenant as to her general engagement binding 
her separate estate ; (3) the gift of the £1,000 by 
the will was a satisfaction to the extent to which 
the daughter &*her children took under the 
settlement.—Mayp v. Fietp (1876), 3 Ch. D. 
587; 45 L. J. Oh. 699; 34 L. T. 614; 41 J. P. 


20; 24 W. R. 660. 

Annotations :—As to (1) Consd. Re Roper, Roper v. Doncaster 
(1888), 39 Ch. D. 482. . Re Wilson’s Estate, Menteath 
v. Campbell (1878), 26 W. R. 848; Re Harvey’s Estate, 

Godfrey v. erbon, $1610), 13 Ch. D. 216; Skinner +. 

Todd (1881), 61 lu. J. Oh. 198. 4a to (3) Retd Re Tus- 

saud’s Estate, Tussaud v. Tuesaud (1878), 9 Ch. D. 363. 


A —By a marriage settlement of 
1898 a sum of £10,000, which included a sum of 
£5,539 secured to the trustees by the covenant of 
the wife’s father, was settled on certain truste 











EQurity. 


for the wife, husband & children, the wife taking 
the first life interest, & covenant to settle 
after pe anh roperty to which she became 
entitled during the coverture on substantially the 
same trusts. By his will of 1905 the father gave 
one-third of his residuary real & personal estate 
to the wife for her separate use absolutely. The 
father died during the coverture. His clear 
residuary estate subject only to the covenant was 
£80,000 all personalty :—Held: the bequest was 
a satisfaction as to the wife’s life interest in the 
£5,539 secured by the covenant but not as to the 
interest of other cestuis que trust not mentioned in 
the will taking no direct interest in the bequest & 
only in fact taking derivatively under the after 
acquired property clause, because the bequest 
happened to take effect during the coverture. 
The wife was therefore the only person put to 
election.—Re BLUNDELL, BLUNDELL v. BLUNDELL, 
[1906] 2 Oh. 222; 75 L. J. Ch. 561; 94 L. T 
818; 22 T. L. R. 670. 

‘Right of beneficiary to elect.])—Sec Sub- 
sect. 3,B., — 


D. Differences in Limitations. 
(a) Settlement precedes Will. 


2010. Will substantially fulfilling obligation of 
settlement.|—By marriage settlement, part of 
wife’s fortune was advanced to husband for the 
purposes of his trade, for which he secured her 
an annuity, the rest being settled upon the 
children, after the decease of husband & wife, in 
such proportions as the wife should direct. By 
will he directed the wife should relinquish her 
claim under the settlement, & left a larger sum 
to trustees, the interest to be paid to her while 
sole, with a power to her to dispose of the whole 
among the children :—Held: this was a satis- 
faction for their portions under the settlement.— 
MOULSON v. MOULSON (1780), 1 Bro. C. O. 82; 
28 K. R. 999. 

2011. ——--.|—-Testator, upon the marriage of a 
daughter, entered into a bond for the payment of 
£5,000 within six months after his decease to the 
trustees of his daughter’s settlement, the interest 
to be paid to the husband for life; &, after his 
decease, if the wife survived him & there were 
children of the marriage, £1,000, part of the 
£5,000, to be paid to the wife, & the remainder to 
be applied for the use of the children of the 
marriage; but if there were no children, £2,000 
to be paid to the wife, & the remainder of the 
£5,000 to be paid to the exors. & administrators 
of the husband; & in case the husband survived 
the wife, & there were no children, then the whole 
of the £5,000 to the husband. Testator after- 
wards made his will & gave his daughter £5,000, 
stating it to be in addition to what he had secured 
upon her marriage. About five years afterwards 
testator executed a deed whereby he covenanted 
that his exors. should pay to the trustees, within 
six months after his death, the sum of £5,000 upon 
the trusts of the settlement. Parol evidence of 
the declarations of testator was admitted to 
prove that he did not intend a double portion. 

Qu.: whether the different interests of the 
husband, wife, & children in the legacy of £5,000, 
& in the sum of £5,000 given by the deed, would 
repel the common presumption against double 
portions P—-LLOYD v. HARVEY (1832), 2 Russ. & M. 
310; 39 E. R. 412. 

A on :—Refd. Powys v. Mansfield (1836), 6 Sim. 628. 

2012. ——— Beneficiary must elect.;—A father 
having, upon the e of his ter, agreed 
to give her a portion of £100,000, transferred one- 
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third part thereof in stock to the four trustees of 
the marriage settlement, & gave them his bond 
for transfer of the remainder in like stock upon 
his death, the latter stock to be held by them on 
trust for the daughter’s separate use for life, & 
after her death for the children of the marriage, 
as the husband & she should jointly appoint. 
The father afterwards by his will gave to two of 
the trustees a moiety of the residue of his personal 
estate, in trust for the eee separate use for 
life, remainder for her children generally as she 
should by deed or will ag wea :—Held: the 
moiety of the residue given by the will was in 
satisfaction of the sum of stock secured by the 
bond, notwithstanding the differences of the 
trusts; &, it being found to be for the benefit of 
the daughter & her children, if any she should 
have, to take under the will, she was bound to 
elect so to take. 

Before I consider the authorities as applicable 
to the facts of this case, I think it expedient to 
throw out of consideration all the cases which 
have been cited, in which questions have arisen 
as to legacies being or not being held to be in 
satisfaction of debt; for, however similar the two 
cases may at first sight appear to be, the rules of 
Equity as applicable to cach are absolutely 
opposed, the one to the other. Equity leans 
against ris bin being taken in satisfaction of 
debt, but leans in favour of a provision by will 
being in satisfaction of a portion by contract, 
feeling the great improbability of a parent in- 
tending a double portion for one child, to the 
prejudice i Dose th as in the present case, of 
other children. In the case of debt, therefore, 
small circumstances of difference between the 
debt & the legacy are held to negative any pre- 
sumption of satisfaction ; whereas in the case of 
portions, small circumstances are disregarded. 
So in the case of debt, a smaller Iegacy is not 
held to be in satisfaction of part of a larger debt ; 
but in the case of portions it may be satisfaction 
pro tanto. It has been decided that in the case 
of a debt, a gift of the whole or part of the residue 
cannot be considered as satisfaction, because it 
is said that, the amount being uncertain, it may 
prove to be less than the debt. 

In considering whether this rule applies to 
portions, which is the only question in this case, 
the reason of the rule as applicable to debts must 
not be lost sight of ; because as a portion may be 
satisfied pro tanto by a small legacy, the reason 
given for the rule as applicable to debts cannot 
apply as to portions. And, on the contrary, as 
the residue must be supposed to have been 
considered by testator as of some value, it would 
appear upon principle that it ought to be con- 
sidered as satisfaction altogether, or pro tanto 
according to the amount. For why should 
£1,000, given as residue, not have the same effect 
upon a larger portion as £1,000, given as a money 
legacy ? (LoRD CoTTENHAM, C.).—THYNNE (LADY) 
v. GLENGALL (EARL) (1848), 2 H. L. Cas. 131; 
12 Jur. 805; 9 E. R. 1042, H. L.; affg. S. ©. 

nom. GLENGAL (EARL) v. BARNARD (1836), 
1 Keen, 769. 


Annotations :—Folld. Beckton v. Barton (1859), 27 Beav. 
99. Consd. Montefiore v. Guedalla (18895. 1 Dy G. F. & J. 
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D. (a) 


2016 1. Limitation in will eub 
different.}-—G., by a eoiaatars aces . 
declared t . exors. or ad- 
parsons ga he. abowid Oy dah sil 
appoint trustee or Md Sand, 
should atand & be 


on the 
the annual in 


The m 


of £6,958 1038. 1d., secured by 
D. estate upon trust to i 
terest & income, 
the net income to her sister Bh. for 
or spinsterhood, with other limitations 
in the case of her death or mar 
? the deed, | mtge ye the dosd ountained 
0 ey n 
of a sum | power of investment. G. received the 


oo ee el oll (1 , L. R. 1 Eq. 

383. a Ohichester boreal rt 867), a R. 4 
.L.71; Dawson v. Dawson (1867), L. 504 ; 

Russell v. St. Aub 1876), 2 Ch. D. 

Dryedale (1867), L. R. 4 Hq. 517 

Tussaud v. ud eer 9 Ch. D. 363 

Crichton, [1895] 2 Ch. 853; He Blundell, Blundell v. 

Blundell, [1906] 2 Ch. 222; Re Heather, hoy v. 

Fryer, [1906] 2 Ch. 230. Mentd. Warden v. Jones (1857), 

23 Beav. 487; Murphy v. Boese (1875), L. R. 10 Exch. 

126; Bell v. Bails, [1897] 1 Ch. 663. 

2018. ——.|— A., upon the marriage, in 
1851, of B., one of his two daughters, covenanted 
with the trustees of her settlement to give her or 
her trustees by his will one moiety of all the real 
& personal estate to which he should be entitled 
at his death, subject to payment of debts & to 
such devises & bequests, not exceedi in the 
whole one-fourth of the real & perso estate, 
as he might think fit to make. The deed con- 
tained a covenant for the settlement of any 
property which should be so given on specified 
trusts. By will, made in 1864, A., after giving 
an annuity & directing payment of his debts out 
of his personal estate, directed the trustees to 
stand possessed of one moicty of the proceeds of 
his real & residuary personal estate upon trust 
for B., for her separate use for life, with remainder 
to her husband until bkpcy. or alienation, & 
remainder to her children as she should by deed 
or will appoint, & in default of appointment, to 
her children equally as tenants in common, with 
limitations over on the trusts of the other moiety 
which were in favour of A.’s other daughter C. & 
her children. The limitations in the settlement 
of 1851 were not identical with those of the will $ 
in particular, the husband took the first life 
interest, which was not made determinable upon 
bkpcy. or alienation, & the limitations to children 
were confined to the children of the marriage, & 
were subject to a joint power of appointment in 
husband & wife :—Held: (1) the legal presump- 
tion that the covenant had been satisfied by the 
gift in the will was not rebutted by the difference 
of the limitations in the two instruments, having 
regard to the identity of the subject-matter ; 
(2) B. & the other persons interested must elect 
between the provisions covenanted to be made by 
the settlement & given by the will.—RUSSELL v. 
Sr. AUBYN (1876), 2 Ch. D. 398; 46 L. J. Oh. 
641; 35 L. T. 395. 

2014. ——-.]—RoOMAINE v. OnsLOw, No. 2100, 
post. 
2015. Limitation in will substantially different— 
Testator’s intention must be clear.]|—-CHICHESTER 
(LORD) v. COVENTRY, No. 1744, ante. F 
, —T., on the marriage of his 
daughter in 1867, covenanted with the trustees 
of her settlement that his exors. or rators 
would, within twelve calendar months after his 
death if he survived his wife, but if she survived 
him, then within six months after her death, 
transfer to the trustees £2,000 Consols to be held 
on the trusts of the settlement, which were for 
such persons as the wife, with the consent of the 
trustees or trustee for the time being, should 
appoint, & in default of appointment in trust for 
the wife for life for her separate use, then for the 
husband for life, & after the decease of the 
survivor, for such children of the marriage as, 


mtge. | interest & regularly paid it over to bis 
ve | aister. By a eubsequent will he 
& pay | appointed trustees & exors. & gave 
e | t em all his real & personal property 
upon trust to pay to bie sister . the 
interest on £6,500 for life or until she 
should marry. e pone of invest- 
ment were restricted, & the subsequent 
limitations were different from those of 








ured first 
wide 
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Sect. 3.—Presumption against double portions: 
Sub-sect. 8, D. (a) & (6).] 


being a son or sons, should attain 21, or being a 
daughter or daughters, should attain that age or 
marry, & if more than one in equal shares, & in 
default of children for the husband absolutely. In 
1871 T. satisfied this covenant to the extent of one 
moiety. In 1873 he made his will, bequeathing 
£2,800 to trustees in trust for the daughter for 
life for her separate use, without power of anticipa- 
tion, & after her decease for such of her children 
as should attain twenty-one in equal shares :— 
Held: there were such substantial differences 
between the provisions made by the settlement 
& by the will as to rebut the presumption against 
double portions. 

(2) Parol evidence of the intention of the 
parties is admissible to rebut the presumption 
against double portions, & there is no difference 
in this respect between the cases of a deed & a 


will. 

(3) Ademption is easier to presume than 
satisfaction. 

In a case of ademption, where the will is first, 
that is a revocable instrument & testator has an 
absolute power of revoking or altering any gift 
thereby made. But where the obligation is 
earlier in date than the will testator is under a 
liability which he cannot revoke or avoid... . 
It is therefore easier to assume an intention to 
give a legacy in lieu or in satisfaction of an 
existing obligation (CoTTon, L.J.)—Re Tussaup’s 
EsTaTE, TUSSAUD v. TussaAuUD (1878), 9 Ch. D. 
363 ; 47 L. J. Ch. 849; 39 L. T. 113; 26 W. R. 
874, C. A. 


Annotations :—As to (1) Apld. Re Vernon, Garland v. Shaw 
(1906), 95 L. T. 48; He Franklin, Franklin v. Franklin 


aaoat 52 Sol. Jo. 12. . Re Lacon, Lacon v. Lacon 
(1891), . J. Ch. 403. 48 to (3) Refd. Mon v. 
Sandwich (1886), 32 Ch. D. 52 Generally, M 


. 525, 
Wheatley, v. Spen 884), - Dz 

Queade’s Trusta (1885), re he. Ch. 7360 ee 

2017. .]—V. on the marriage of his daughter 
covenanted with the trustees of her settlement 
that his heirs, exors., & administrators would, 
within twelve calendar months after his decease 
or that of his wife, pay to them a share, which 
ultimately became one-sixth, ascertained by the 
number of his children, of his real & personal 
estate upon trusts for his daughter for life for 
her separate use without power of anticipation, 
then to her husband H. for life, & subject to a 
joint pore of appointment among their issue, & 
in default of such appointment as the survivor 
should appoint, to the children of the marriage 
at 21 or marriage. The settlement contained an 
agreement & declaration that any share passing 
to the daughter under her father’s will should, if 
she elected to claim under the will, be a satis- 
faction of the covenant. The father subsequently 
made a will, whereby he confirmed the covenant 
in the settlement, &, after a trust for payment 
of his debts directed his trustees to stand possessed 
of an equal share of his residuary estate upon 
trust for his daughter for life, & then for her 
children at 21 or marriage, in default of children 
for any husband of his daughter for life & subject 
thereto such share to fall into residue. The 
daughter having elected against the will, the 
question arose whether her husband & children 
could claim under the will & as to their rights 





the deed. It was provided by the 
will that if testator’s pocurities & 

investments should so depreciate that he increased the 

the : were une bie to pay Me Pre ee 
Fi @ yoar, she was only to r vO 
#100 a year, the balanoo of the income 





Equiry. 


having regard to the provisions of the settlement 
& will:—Held: (1) the liability under the 
covenant in the settlement was not a debt within 
the meaning of Chichester (Lord) v. Coventry, 
No. 1744, ante, to be deducted before ascertaining 
testator’s residue ; (2) on the construction of the 
agreement & declaration in the settlement there 
was no satisfaction of the covenant; (3) having 
regard to the recital by testator of his covenant 
in his daughter’s marriage settlement & its 
confirmation by his will, & to the substantial 
distinctions between the limitations in the settle- 
ment & will, an intention was manifested that the 
covenant should not be abrogated by the will & 
testator intended to perform it, & there was no 
satisfaction as regards any of the parties claiming 
under the settlement, the children of the daughter 
not being put to their election—Re VERNON, 
GARLAND v. SHAW tee age L. T. 48. 


Annotation :—Generally, Mentd. Re Cooper, Townend v. 
Townend (1917), 86 L. J. Ch. 507. 


2018. Devise subject to incumbrances.|—A 
father on the marriage of his second son, by deed 
of settlement covenanted to pay him an annuity 
of £1,000 a year for life, & to charge the annuity 
on a sufficient part of the real estate he might die 
seised of; provided that nothing in the settle- 
ment should prevent his dealing with his real 
estate during his life, or, so only that sufficient 
real estate were left charged with the annuity, by 
will. The father subsequently made his will by 
which he devised his real estate, subject to the 
charges & incumbrances thereon, in strict settle- 
ment on his first & other sons in tail male; he 
bequeathed the greater part of his personal 
estate among his children, giving his second son 
legacies the income of which when invested would 
be considerably more than £1,000 a year. He 
died leaving three sons :—Held: (1) the settle- 
ment operated not ont as a covenant by the 
father, but also as a charge upon all the real 
estate of which he should die seised; (2) the 
words ‘‘ subject to the charges & incumbrances 
thereon,’”’ were too general to rebut the pre- 
sumption against double portions, & the second 
son was not entitled both to the annuity & to 
the bequests under the will. 

The same pecomren arises in another form 
when the father by his will gives a benefit to a 
son & afterwards on his marriage or upon some 
other event makes a settlement upon him: there 
again the later provision is considered as an 
ademption of the previous gift by will, unless it 
can be seen either by parol testimony as to the 
intention of the father or by something appearing 
upon the document, that the son is intended to 
have both (Corron, L.J.).—MontTaau v. SAND- 
WICH (EARL) (1886), 32 Ch. D. 525; 55 L. J. Ch. 
925; 54L. T. 602; 2T. L. R. 302, C. A. 


(6) Will precedes Settlement. 

2019. Immaterial differences will not rebut 
presumption.|—-Testator bequeathed £10,000 to 
trustees, in trust to pay the interest to his daughter 
for life, provided that, when she married, one 
moiety of the £10,000 should be paid to her or 
her husband, & that the other moiety should be 
held in trust to pay the interest, to his daughter 
for life, &, after her decease, in trust for her 
children, &, if she had no children, then to sink 
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sumption of satisfaction, the presump- 
tion was rebutted by the aifferences 
in point of certainty & value betwecn 
the obligations of tho trust deed & tho 


gift tn tho will.—ite GLEKSON, 
v. GLEESON, [1911] 1 I. R. 113.—IR. 
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into the residue of his personal estate, which he 
sade to his two sons. The daughter married 
uring testator’s lifetime, & testator settled 
£10,000 in trust for his daughter for life, for her 
separate use, &, after hcr decease, in trust for her 
husband for life, &, after the decease of the 
survivor, in trust for the children of the marriage 
as the husband & wife should jointly appoint ; 
&, in default of such joint appointment, then as 
the survivor should appoint; &, in default of any 
appointment, then in trust for the issue of the 
marriage; &, on failure of such issue, then in 
trust for the issue of testator living at the death 
of the survivor of the husband & wife :—Held: 
the provision made by the settlement was a 
satisfaction of the legacy.—PLATT v. PLATT (1830), 
3 Sim. 503; 57 E. R. 1086. 
Annotation :—Consd. Durham v. 
bli. N.S. 526. 


2020. -—-—.I—-CARVER v. BOWLES, No. 1590, 


ante. 
-|—I. bequeathed £5,000 to the 


Wharton (1836), 10 





2021. 
daughter of his brother J. charged on his real 
estates & authorised the interest thereon to be 
raised for her maintenance, if J. should so direct ; 
& he devised his real estates so charged to J. in 
fee. J. bequeathed £10,000 in trust for his 
daughter for life, & after her death, in trust for 
her children, & declared that that sum should be 
in addition to the sum to which she was entitled 
under L.’s will. The daughter afterwards married. 
Her father advanced to her husband £15,000 as 
her marriage portion, &, by the settlement, pin- 
money & a jointure for the wife, & portions for 
the younger children of the marriage, were 
provided out of the husband’s property, & the 
£15,000 were declared to be in satisfaction of the 
sums to which the wife was entitled under L.’s 
will. The father died in 1794; no demand was 
made for the £10,000 until 1826 :—Held: the 
£10,000 legacy was satisfied by the marriage 
portion, assuming, as one ground of their judg- 
ment, that the daughter was apprised of the 
contents of her father’s will soon after his death.— 
DURHAM (EARL) v. WHARTON (1836), 10 Bli. N.S. 
626; 3 Cl. & Fin. 146; 6 EH. R. 1943; sub nom. 
WHARTON v. DURHAM (EARL), 3 My. & K. 698 ; 
6L. J. Ch. 15, H. L. 

Annotations :—Consd. Powys v. Mansficld (1837), 3 My. & 

Cr. 359; Plunkett v. Lewis (1844), 3 Hare, 316; Kippen 

v. peney nay 3 Macq. 203; Dawson v. Dawson (1867), 


. Distd. Chichester v. Coventry (1867), 
L. lt. 2 H. L. 71. Consd. Re Blundell, Blundell 
dell, [1906] 2 Ch. 222, 


(1859), 7 H. L. Cas. 728; 


I. R. 18 Eq. 458 

2022. ——.]—-A testator gave all his personal 
estate equally between his three children, one of 
whom was his daughter M. There was a direction 
in the will that only one moiety of his daughter’s 
share should be paid to her absolutely, & that 
the other moiety should be held by the trustees 
of his will upon the usual trusts. M. married 
before the testator’s death, & on her marriage the 
testator gave her £800 by way of outfit, & settled 
on her & her children £7,000. The testator died 
without having revoked his will:—Held: the 
£7,800 must be brought into hotchpot, & the 
direction in the will as to the share of M. there- 
under applied only to such share minus the sum 
of £800, & the sum of £7,000 settled on her 
marriage.—WOODHOUSE v. WOODHOUSE (1854), 
oat Rep. 1271; 23 L. T. O. S. 188; 2 W. R. 


v. Blun- 
Refd. Hopwood v. Hopwood 
Leighton v. Leighton (1874), 


2023. ——— Which of two bequests adeemed.]— 
MONTEFIORE v. GUEDALLA, No. 1782, ante. 


024. —-— Legacy given absolutely—Adeemed 
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by subsequent settlement.]—-Horwoop v. Ilop- 
woop, No. 1758, ante. 


——.]—-Re INNES, BARCLAY 





v. INNES (1908), 125 L. T. Jo. 60. 
ancien :—Refd. Re Crocker, Crocker v. Crocker, [1916] 


2026. -]—Bequest by a father of £7,000 in 
remainder after the death of his widow, in trust 
for his daughter for life, with remainder to her 
children of any marriage :—Held : adeemed by a 
subsequent gift in possession of 19,000 rupees 
Indian stock, made by the father on the marriage 
of his daughter, & settled on her husband for life, 
with remainder to herself for life, with remainder 
to the children of that marriage.—PHILLIPS v. 
PHILLIPS (1864), 34 Beav. 19; 55 E. R. 538. 

2027. -]|— CHICHESTER (LORD) v. COVENTRY, 
No. 1744, ante. 

202 .J}—A merchant, a native of Canada, 
who carried on his business at Montreal, in 1858 
retired from business, sold his residence, & also a 
plot of ground which he had bought for a grave, 
& went with his wife & two children to reside in 
France, for the purpose of educating the children. 
He resided in France till 1868. In 1867 his wife 
died there. Early in 1868 he went with his two 
children to England, & in March of that year he 

urchased a leasehold house at St. John’s Wood. 

e furnished the house & continued to live there 
until his death, in May, 1871. In 1868, 1865, & 
1870 he paid visits to Canada, on business princi- 
pally relating to the management of the estate 
of his father, a Canadian, of whose will he & two 
of his brothers were the executors. When in 
Montreal, in 1863, he executed a will in the French 
language, & in the form usual in Lower Canada, 
in which he described himself as then residing at 
Montreal. By this will he in effect, in the events 
which happened, gave the residue of his property 
equally between his children on their attaining 
twenty-one. He also, during this visit to Canada, 
obtained there a certificate of domicil. In 1865 
testator, when he was in Montreal, executed a 
codicil to his will, also in the French language, & 
in a similar form to the will. The codicil did not 
affect the gift of the residue. In 1869 testator’s 
daughter was married in England to an English- 
man. <A settlement was made on her marriage 
in the usual English form. The trustees were 
Englishmen resident in England. By the settle- 
ment testator covenanted with the trustees that 
he would during his life, or within six months 
after his death, pay to them £8,500, to be held 
on trust for the daughter for her life, for her 
separate use, with remainder to the issue of the 
marriage. In 1869 testator apprenticed his son 
to a merchant in London, to whom he paid a 

remium of £400. He also agreed to purchase 
or the son a share in the same merchant’s business, 
& paid for this purpose £1,100, and he made some 
other advances for the son. When he was in 
Canada in 1870 he told his brothers, who resided 
there, that he intended to return there permanently 
in a few months. He expressed this same inten- 
tion to his son, but never mentioned it to his 
daughter. The testator died in England in May, 
1871. He had only two children, a son & a 
daughter, both of whom had attained 21 before 
his death. When he died, no part of the £8,500 
had been paid to the trustees of the daughter’s 
settlement. The testator left no real estate in 
England, Canada, or elsewhere. His personal 
estate comprised Canadian & various foreign 
securities. ere was some evidence to show that 
the loss of his Ca: domicil would have 
disqualified testator, according to the law of 
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Canada, from sii there as his father’s exor. :— 
Held: (1) testator’s domicil at the time of his 
death was English; (2) the gift to the daughter 
of a share of the residue of testator’s estate was 
adeemed pro tanto by the £8,500 covenanted to be 
paid by ne settlement.—STEVENSON v. MAssoN 
(1873), L. 17 Eq. 78; 43 L. J. Ch. 184; 29 
L. T. 666 ; Ba W. R. 150. 

Annotation 4s to (1) Refd. Doucet v. Geoghegan (1878), 


9 Ch. D. 441 

2029. ~J—(1) Testator by his will dated in 
1885, gave to his daughter on attaining 25 or 
marriage the sum of £20,000, & directed that 
£15,000 part thereof, should be settled upon her 
& her children. In 1893 the daughter married, & 
testator then settled upon her & her children, 
by deed, £7,300 Consols upon trusts differing from 
those declared hy the will in respect of the 
£15,000. Upon tis death of ae in 1900 :-— 
Held: the £7,300 Consols must be taken as an 
ademption pro tanto of the £15,000. 

(2) If a legacy appears on the face of a will to 
be bequeathed even to a stranger for a particular 
purpose & a subsequent gift be made by testator 
for the very same purpose a presumption is 
raised primd facie that such gift is an ademption 
(Joyce, J.).—Re Furnrsss, Furness v. STAr- 
KARTT, [1901] 2 Ch. 346; 70 L. J. Ch. 580; 84 
L. T. 680; 45 Sol. Jo. 557. 

2030. Exercise of power under will.]—Re 
es SETTLEMENT, BIDDULPH v. PEEL, No. 1752, 
ante. 





(c) Consecutive Setilements. 


2031. Where two consecutive settlements—Non- 
— of power of revocation.|—A donor stand- 
ing in loco parentis to several children executed a 
voluntary deed charging real estate with annuities 
in favour of the children & their mothers, the 
annuities to females being given to their separate 
use, & with a power of revocation. Fifteen 
years afterwards he executed another voluntar 
deed, not revoking or referring to the former, 
giving annuities of smaller amounts, not secured 
on land, to some of the former annuitants, but 
not as regarded females, to their separate use :— 
Held: the annuities were cumulative.—PALMER 
vw. NEWELL (1856), 8 De G. M. & G. 743; 27 
L. T. 0.8.7; 2 Jur. N. S. 268; 4 W. R. 346 ; 
44 E R. 3173 sub nom. PALMER v. NEWELL, 
‘BENHAM v. NEWELL, 25 L. J: Ch. 461, L. JJ. 
A cornet :—~—Mentd. Charles v. Burko (1888), 43 Ch. D. 
223, n.; Re Brace vo v. Colt, (1891] 2 Ch. 671; 


é 
Gould " Settimat, Dutton gone 8 W. Ri 
183 ulding’s Be ee tinge Hell Ch ton (1899), 48 Wi 


2082. " Limitations substantially different.) 
—(1) By a marriage settlement in 1864 the settlor 
covenanted with the trustees for the payment to 
them in his lifetime, or within six months after 
his decease, of a sum of £2,000, to be held in 
trust for the wife for life, & ‘after her death for 
the settlor for life, & after the decease of the 
survivor for the children of the marriage & of a 
former marriage as the husband & wife should 
jointly appoint, & in default of appointment for 
the children of both marriages, sons at twenty- 
one & daughters at twenty-one or marriage. In 
Jan. 1878, the settlor effected two policies on his 
own life, each for £1 ,000, under Married Women’s 
dete A Act, 1870 (c. 93), 8. 10, each policy be 
hae to be ‘for the benefit of his wife 

dren.”’ At his death in 1902 the covenant 
remained unperformed :—Held: having regard 
to the difference between the provisions wider the 
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settlement & under the policies, it was impossible 
to hold that the settlor when he effected the 

olicies, intended that the policy moneys should 
be taken in substitution for the benefits under 
the settlement, & therefore the provision which 
the settlor made by the policies was not by way 
of satisfaction of the covenant. 

(2) To ascertain the intention as to satisfaction 
the position at the time the transaction said to 
be a satistaction took place must be looked at, & 
not merely the actual result.—OARTWRIGHT v. 
CARTWRIGHT, [1903] 2 Ch. 306; sub nom. 
CARTWRIGHT, CARTWRIGHT v. CARTWRIGHT, 12 
L. J. Ch. 622; 88 L. T. 854; 51 W. R. 666; 47 
Sol. Jo 618. 


Sect. 4.—SATISFACTION OF DEBT BY LEGACY. 
SuB-sEcr. 1.—INTENTION oF TESTATOR 
DECLARED. 

2033. General rule.]}—Long ago a false principle 
was established, viz., that 1t a man owes a dept, 
& then gives a le gacy to his creditor, the legacy 
is a satisfaction of the debt; that the creditor 
cannot legally have both the "debt & the legacy. 
That principle being established, successive judges 
have said they cannot alter it. But what they 
have done is to rely on the minutest shade of 

difference to escape from that false principle. 

It would be more satisfactory to be able to 
decide that, primd facie, unless a testator shows a 
contrary intention, he should be held, if he owes 
a debt & gives a legacy, to mean that he or his 
estate should pay the debt & also the legacy. If 
you find that testator, in his will, expresses an 
intention that what he gives is to satisfy the debt, 
then it is not a question of satisfaction but of 
election. But in the absence of such expressed 
intention, when a man owes a debt, all that he 
has to give is what remains after 2 payment of his 
debt. It is only the residue, r paying the 
debt, that is his to give; so that, if he gives a 
legacy, he must be held to mean that his creditors 
should be first paid, & then it will be seen what 
remains, & out of that he gives a legacy. 

In this case there is every reason why the 
general rule should not prevail; there are a 
number of circumstances haga following the 
example of preceding judges, I shall hold take 
this case out of the In cases of this kind, 
wherever I find any discrepancy between the debt 
& the a given, I will follow the doctrine laid 
down by the authorities, & say that is a reason 
for departing from the general false principle. 

Now it appears to me that in this case there is 
every one of the circumstances that have been 
relied upon in the cases. And, in particular, 
there is an express direction to pay ; the debts & 
then a direction to pay the legacies. How can 
that direction be followed out without pa the 
debts as well as the legacies? To do otherwise 
would be contrary to the very terms of the will 
itself. I think, therefore, there is quite ee 
to say pitf. is entitled (KivpmRsLEy, V.-C.).— 
HASSELL v. HAWKINS (1859), 4 Drew. 468; 62 
a 180; sub nom. RussEL v. HANKINS, 7 W. R. 

2034. Intention in favour of satisfaction— 
Legatee to elect.|—O. had a sum of £15,000 given 
him at his age of 25 & an allowance of £250 per 
annum to that time. There was also a direction 
that if he should arrive at the age of 22 & then 
marry with the consent of the trustees the £15, a 
should be settled upon him & his family. 
manner of providing for the J.’s is by etving ion 
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the residue. But if that should be more than 

£15,000 then the surplus {o be divided equally 

between the J.’s & O. Testator had before given 

a bond to trustees in favour of C., to secure £500 

to be paid him at 21, with interest in the mean- 

time at the rate of four per cent. In order to show 
that the bond is not to bo paid it is necessary to 
prove to the ct. such to have been the intention 
of testator; & that testator’s bounty was nar- 
rowed exactly to that point. The idea that meant 

a strict equality between the J.’3 & O. is not 

sufficiently made out; for O. is to be taken care 

of in all events. The provision for the J.’s is 
certainly second to ©.’s. <A strong circum- 
stance to contradict the presumption that he 

meant to cancel the bond is that having given a 

bond to his housekeeper in consideration of her 

faithful services, he gave her by his will, a legacy 
which he thereby declared to be in satisfaction of 
the bond, she having made her election to take 
the legacy, which shows he knew perfectly well 
what he was about at the time. The cases of 
portions are not applicable to the present because 
there the interest of the eldest son or the repre- 
sentation of the family is affected in favour of 
the younger children or other branches of the 
family. This is no portion; it wants the: neces- 
sary ingredient of a portion which is providing 
for the younger branches of the family at the 
expense of the eldest. But this is the bulk of the 
fortune. C. was entitled as heir (in the common 
usage of the word, without applying it particularly 
to real estate) together with the J.’s to the whole 
fortune; equally if it exceeded or amounted to 

£30,000; if less, he was better off than the J.’s 

which is a stronger case (LORD LOUGHBOROUGH). 

—JEACOCK v. FALKENER (1783), 1 Cox, Eq. Cas. 

37; 1 Bro. C. O. 295; 29 HE. R. 1052. 

Annotations :—Refd. Hinchcliffe v. Hinchcliffe (1797), 8 
Ves. 516; Adams v. Lavender (1824), M’Cle. & Yo. 41. 
Mentd. Druce v. Denison (1801), 6 Ves. 385. 

2035. —— Death before election made— 
Presumption by court.|—Devise of residuary real 
estate in lieu & discharge of all debts duc from 
testator to devisee. Devisee dies intestate three 
days after testator :—Held: as between the heir 
& personal representative of the devisee, it not 
being manifestly for the disadvantage of the 
devisee to retain the devised estate, the ct. could 
not presume a disclaimer by her—consequently 
her heir was entitled to the estate, & debts claimed 
by her administrator as due to her from testator 
were discharged. Semble: had it been mani- 
festly for the disadvantage of the devisee to retain 
the estate upon the terms proposed by testator, 
the ct. might have presumed a disclaimer.— 

S v. WATKINS (1856), 2 K. & J. 473; 69 

Ki. R. 869. 

2036. ———.]—Under a covenant for value 
to settle land the equitable interest of the 
covenantee before conveyance is commensurate 
only with that which a Ct. of Equity would decree 
in granting specific performance. 

In 1900 a half-interest in freehold premises in 
T. was conveyed to the owner of the other half- 
interest by his niece, in consideration of a promise 
in writing that she should be paid half the net 
rental during her life, & that after her death a 
half-interest in the property should be conveyed 
to her heirs, & that the grantee should so provide 
by his will. Half the net rental was paid to the 
niece down to the death of the grantee in 1912. 
By his will made in 1911 the property in question 








479 


fell into the residue & testator bequeathed to 
his niece thereout a legacy of 20,000 dollars. 
The evidence showed that this legacy was be- 

ucathed, as the legatee knew, upon the footing 
that she had relinquished, or would relinquish, 
any claim upon the property under the agreement 
of 1900 :—Held: testator was not a trustee of a 
half-interest 1n the property for his niece, & she 
was put to her election between enforcing her 
claim to a half-interest therein or taking the 
legacy.—CENTRAL TRust & SAFE DEposiT Co. v. 
SNIDER, [1916] 1 A. C. 266; 85 L. J. P. O. 87; 
114 L. T. 250, P. O. 

Release of debt.J—See, generally, CONTRACT, 
Bond debts by will.]|—See Bonps, Vol. 
VII., p. 230, Nos. 725-726. 





SuB-SECT. 2.—PRESUMPTION OF SATISFACTION. 
A. In General. 


2037. General rule—Satisfaction presumed.|— 
A legacy of £400, as to which no time of payment 
was fixed by testator :—Held: not to be in satis- 
faction of a debt of £300 payable to legatee by 
testator within three months of his death. 

The general rule is established that where a 
testator gives to a creditor a legacy of equal or 
greater amount, that is a satisfaction of the debt 
(STIRLING, J.).—AHe Horiock, CALHAM v. SMITH, 
[1895] 1 Ch. 516; 64 L. J. Ch. 325; 72 L. T. 228 ; 
43 W. R. 410; 39 Sol. Jo. 284; 13 R. 356. 


Annotations :—Consd. Re Rattenberry, Ray v. Grant, 
[1906] 1 Ch. 667. Refd. Crichton v. Crichton [1895) 
} Ch. 853; Re Roberts, Roberts v. Parry (1902), 5 


2088. Election by creditor legatee—Deficiency 
of assets.|—LECHMERD v. BLAGRAVE (1707), Gilb. 
Ch. 64; 25 EH. R. 45, L. O. 

2039. Agreement to settle land—Satisfaction by 
subsequent devise.|—A bond was given by the 
father of an illegitimate child to her intended 
husband, in contemplation of their intended 
marriage, in the penal sum of £2,000 conditioned 
to pay the husband £1,000 & interest. It was 
recited in the condition, that in consideration of 
the intended marriage, the obligor had proposed 
to the obligee to surrender certain copyhold 
property, then let on lease at a rent of £50 per 
annum, to the uses thereinafter mentioned; & 
if such surrender should not be so made within 
eighteen months after the marriage, the husband 
& wife, or the survivor, should receive, after the 
death of the obligor, £1,000; & he was, in the 
meantime, to pay the husband & wife £50 a year 
for the interest thereof, until the principal sum 
should be fully discharged. The condition was 
to the effect of the recital; & that, if the estate 
should be so settled in substance to the use of the 
husband & wife for life, remainder to the sur- 
vivor, remainder to their issue; & if the £1,000 
& interest should be paid, or if the obligor should 
make such surrender in his lifetime, & pay the 
arrears of interest up to the time of the sur- 
render, the obligation to be void. The obligor 
died without making the surrender, having regu- 
larly paid the £50 per annum ; y his will he 
devised the copyhold estate to his daughter, the 
wife of the obligee :—Held: (1) the bond was not 
forfeited by reason of the breach of the condition ; 
(2) it was merely an agreement to settle the land, 
& as such satisfied by the devise, although absolute 


P. ART XI. SECT. 4, SUB-SECT. 2.—A. 


time of his death.— 


2037 i. General rule—Satiafaction presumed.}~ Beauest to a 
teatator at the Trip Baa (Ibid 


servant held to be a satisfaction of wages due to him by 
i R. 76.—IR. 
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Sect. 4.—Satisfaction of debt by legacy: Sub-sect. 
9 “9 °9 e & D.; sub-sect. 8, A., B. & C.) 


to the wife; (3) it was an agreement of which 
equity would enforce the specific performance, 
the penalty being only meant to secure the settle- 
ment recited in the condition.—RoOPER v. BAR- 
THOLOMEW, BUTLER v. BARTHOLOMEW (1823), 12 
Price, 797; 147 E. R. 880. 

Debts between parent & child.J—Sce Sect. 5, 


post. 


B. Legacy Equal to Debt. 

2040. Deemed satisfaction.|—A. on his wife’s 
joining in sale of part of her jointure gave her a 
note to pay her £7 10s. per annum for her life, 
& afterwards on sale of a farther part, gave her a 
bond a apd her £6 10s. per annum for her life ; 
& b il, without taking notice of the note or 
bond, gave her £14 a year for life:—Held: the 
devise should be a satisfaction of the bond & note. 
—BROWN v. Dawson (1705), 2 Vern. 498; Prec. 
Ch. 240; 1 Eq. Cas. Abr. 203; 23 E. R. 918. 
Annotation :—Consd. Weyland v». Weyland (1742), 2 Atk. 


2041. .|—A debtor, without taking notice 
of the debt, devises a sum as great, or greater than 
the debt to his creditor, this shall be a satisfaction ; 
secus, if it were devised on a contingency, or it 
were less than the debt. 

__ If the provision [in a will] be absolute & certain 
it shall go in satisfaction of the debt; but if it 
be uncertain & contingent, it can be no satis- 
faction, because it could not be so in its creation, 
& the happening of the contingency afterwards 
will not alter the nature of it (Str JouHN 
TREVOR, M.R.).—TALBOTT v. SHREWSBURY (DUKE) 
(1714), Prec. Ch. 394; Gilb. Ch. 89; 2 Eq. Cas. 
Abr. 352; 24 E. R. 177. 

Annotations :—Apld. Atkinson v. Littlewood (1874), L. R- 
18 Eq. 595. nsd. Crichton v. Crichton, [1895] 2 Ch- 

853; Re Rowe, Pike v. Hamlyn, (1898] 1 Ch. 153. 

2042. .|—Bor v. Bor, No. 1618, ante. 

2043. ———.]—-Bond upon marriage to secure 
£300, the wife’s fortune, to the wife within one 
month after husband’s decease. By will the 
husband gave her £500 payable within six months 
after his decease, together with other legacies ; 
the bequest of £500 is not a satisfaction for the 
£300 secured by the bond. 

The ct. adopted the rule of common law & took 
it for granted that where the debtor gave the 
creditor an equal sum it was intended as a satis- 
faction (LORD THURLOW, L.C.).—IHIAYNEs v. Mico 
(1781), 1 Bro. C. C. 129; Rom. 41; 28 EH. R. 


1031, L. C. 

Annotations :—Consd. Richardson v. Elphinstone (1794), 
2 Ves. 463. Distd. Sparkes v. Cator (1797), 3 Ves. 530. 
Consd. Garthshore v. Chalie (1804), 10 Ves. 1; Goldsmid 
v. Goldsmid (1818), 1 Swan. 211 ; Wathen v. Smith (1819), 
4 Madd. 325. A Adams v. Lavender (1824), M‘Cle. 
& Yo. 41. . Re Horlock, am v. Smith, (1895) 
1 Ch. 516. _ Refd. Devese v. Pontet (1785), 1 Cox, Eq. Cas. 
188; Re Rattenberry, Ray v. Grant, [1906] 1 Ch. 667 ; 
Re Hall, Hope v. Hall, (1918) 1 Ch, 562. 

2044. -]—HINCHCLIFFE v. HINCHCLIFFE, 
No. 1956, ante. 

2045. —— Debt paid by testator in his life- 
time.]|— Where the exact amount of a debt is 
bequeathed to the creditor by the will or codicil 
of the debtor, there is a presumption of law that 
the legacy is given in satisfaction of the debt, 
though this may be rebutted by evidence. 

F., being indebted at the time to his wife to the 
extent of £625, bequeathed her that amount by 
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codocil. He subsequently paid off the debt in 
his lifetime :—Held: the legacy was intended to 
be in satisfaction of the debt, & it had been 
adeemed.—Re FLETCHER, GILLINGS v. FLETCHER 
(1888), 88 Ch. D. 378; 57 L. J. Ch. 1032; 590 
L. T. 318; 86 W. R. 841; 47. L. R. 486. 

A pnoaon one: Re Iattenberry, Ray v. Grant, [1906] 

2046. ———.]|—Re Hor.Lock, CALHAM v. SMITH, 
No. 2037, ante. : 

2047. Not satisfaction—lIf different in terms.]— 
A. gives bond to B. her servant to pay her £20 
per annum quarterly for her life, free from taxes, 
& by will without taking notice of the bond, gives 
B. £20 per annum for her life, payable half yearly, 
but not said free of taxes :—Held: the annuity, 
by the will, would not be a satisfaction of the 
bond, since not so beneficial & B. should have both 
the annuities ATKINSON v. WEBB (1704), 2 
Vern. 478; Prec. Ch. 236; 1 Eq. Cas. Abr. 208 ; 
23 E. R. 907. 


2048. ——- ———.|—-CHARLTON v. WEST, No. 
2069, post. 

2049. ——— Debt secured by negotiable instru- 
ment—Legacy payable at fixed time.|— fe 


ROBERTS, ROBERTS v. PARRY, No. 2089, post. 


C. Legacy Greater than Debt. 


2050. Deemed _satisfaction.] —- TALBOTT  v. 
SHREWSBURY (DUKE), No. 2041, ante. 

2051. ———.|—-(1) Debtor devises a much larger 
legacy upon a condition, which by a subsequent 
deed it becomes impossible to perform; by the 
will it would not have been a satisfaction as it 
was for another purpose; but being freed from 
the condition by the deed, it is a satisfaction. 

(2) General rule that a legacy larger than, or 
equal to, a debt is a constructive satisfaction ; but 
any minute circumstance is laid hold of to take 
it out of that; as it must be as certain as to 
the duration & commencement.— MATHEWS 2. 
MATHEWS (1755), 2 Ves. Sen. 635; 28 E. R. 405. 
Annotation :—As to (2) Refd. Crichton v. Crichton, [1895] 

2 Ch. 853. 

2052. —-—.]—Bor wv. Bor, No. 1618, ante. 

2053. -l—It has been a thousand times 
decided, that where a debtor gives a legacy to his 
creditor, it shall be considered as payment of the 
debt. The gift of £20,000 stock was surely a good 
payment of a debt of £1,000 (LorpD KrNnyon).— 


BRETON v. CoPE (1791), Peake, 43, N. P. 
Annotations :—Meatd. Cooke v. Tanswell (1818), 8 Taunt, 
450; Davis v. Bank of England (1824), 2 Bing. 393. 


2054. .|—LEE v. EGREMONT, EGREMONT 2. 
LEE, No. 1649, ante. 

2055. ——-.]—e HORLOCK, CALHAM v. SMITH, 
No. 2037, ante. 

2056. ——— Arrears of pin-money.|—(1) Hus- 
band on marriage settled £100 per annum pin- 
money in trust for his wife, for her separate use, 
which became in arrear, & then the husband b 
will gave the wife a legacy of £500. After which 
there was a further arrear of the pin-money, & 
then the husband died :—Held: this legacy being 
greater than the debt, even in the case of the wife, 
was a satisfaction of the arrears of pin-money due 
before the making of the will. 

(2) Though in some cases parol evidence has 
been allowed to show that testator designed to 
give such legacy exclusive of the debt be my 
opinion is not to admit such evidence for then the 
witnesses & not testator would make the will 








legacy of £250 to testator’s son held business advances on @& curren 
action of a debt of £92 
testator to the son for 


t ac- 
count..—BUCKLEY v. BUCKLEY (1888), 
19 L. R. Ir. 544.—IR, 
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(LorD Taxsot, C.).—FOWLER v. FOWLER (1735), 

3 P. Wms. 358; 24 EF. R. 1098. 

Annotations :—As to (1) Consd. Digby v. Howard (1831), 4 
Sim. 588. Distd. Taylor v. Taylor (1859), 33 L. T. O. S. 
88. A o Apaine ttlewood (1874), L. R. 18 


595. : : 
667. As to (2) Wallace v. Pomfret (1805), 11 Ves. 
peace uree: Mentd. Harvey v. Harvoy (1739), Barn. 


2057. -|—Re RATTENBERRY, RAY v. GRANT, 
No. 2092, post. 

2058. Conditional legacy—Condition a bar to 
peeerecnen | NareEwe v. MATHEWS, No. 2051, 
ante. 


on v. Li 





D. Legacy Smaller than Debt. 
See Sub-sect. 3, C., post. 


SUB-SECT. 3.—CIRCUMSTANCES WHICIL REBUT 
PRESUMPTION OF SATISFACTION. 
A. In General. 

2059. General rule.|—THYNNE (LADY) v. GLEN- 
GALL (EARL), No. 2012, ante. 

2060. Debt incurred after will executed.]— 
CRANMER’S CAsE (1701), 2 Salk. 508; 91 E. R. 
434, L. C. 

Annotations :—Refd. Haynos 

Crichton v. Crichton, [1895] 2 Ch. 853. 

2061. -|—A. agreed to settle £100 per annum 
on intended wifc; falling sick devised £100 per 
annum to her; recovering, married her, & the 
settlement was carried into execution :—Held: 
(1) she could take but £100; (2) parol evidence 
should be admitted to prove the intent.—MascaL 
v. MascaL (1749), 1 Ves. Sen. 323; 27 BE. R. 1058. 


Annotation :—As to (2) Refd. Druce v. [Cenison (1801), 6 
Ves. 385. 


2062. Debt contracted through duress & fraud.] 
—HAancock v. Wancock (1719), 10 Mod. Rep. 
438 ; 2 Kq. Cas. Abr. 219; 22 E. R. 187. 

2063. Trust debt in favour of legatee—Subse- 
quent revocation of trust—Legatee entitled to both 
benefits.|—A person transferred a sum of stock 
into the names of trustees & by an indenture under 
his hand & seal declared that the stock should be 
held by the trustces upon certain trusts for the 
benefit of A. & her children by the settlor. The 
settlor afterwards obtained from the trustees a 
retransfer of the stock to himself & razed the seals 
from the deed. By his will, not referring to the 
deed, he gave A. an annuity & other benefits & 
the residue of his estate to the children :—Held : 
A. was entitled to the provision made for her 
both by the deed & the will.—SmTuH v. LYNE 
(1843), 2 Y. & C. Ch. Cas. 345; 63 E. R. 152. 

2064. Debt incurred & will executed con- 
temporaneously.|—By a separation deed, dated 
Sept. 7, 1844, the husband covenanted that his 
exors. or administrators should on his decease 
pay to his wife, if she survived him, £100; with a 
proviso that if £6 per month was paid her for six 
months from his death, the balance should onl 
be paid at the end of that Lperce By his will ; 
dated Sept. 5, 1844, but eged to have been 
signed on Sept. 9, ‘‘ after all my just debts, funeral 
& testamentary expenses are paid, I bequeath 
to my wife £100 payable within six months after 
my decease, £6 to be paid to her or her order until 
my estate is finally settled, the same to be deducted 
from the £100 as per indenture stated in our mutual 
separation’ :—Held: the legacy was not in 
satisfaction of the sum covenanted by the deed to 
be paid, but that the widow was entitled to both 
sums. ‘ 

The circumstances that two documents are 


J -—~—VOL. xx. 


v. Mico (1781), Rom. 41; 
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contemporaneous, so that both are present to the 
mind of the donor when he executes each of them, 
is a strong reason against holding a gift in one to 
be a satisfaction of an obligation under the other 
to pay a like sum.—HORLOCK v. WiaGINs, WIG- 
GINS v. HorRLocK (1888), 39 Ch. D. 142; 58 L. J. 
Ch. 46; 59 L. T. 710, C. A. 
Debt from father to child.]—.Sce Sect. 5, post. 


B. Intention against Satisfaction. 


2065. Fraud of creditors..—GoODFELLOW ov. 
BURCHETT, No. 2134, post. 

2066. Benefit to legatee.|—-CUTHBERT v. PEA- 
cock (1707), 1 Salk. 155 ; 2 Vern. 593; 1 Eq. Cas. 
Abr. 204; 91 E. R. 148, L. C 


‘Annotations :—Retd. Gaynon v. Wood (1759), 1 Dick. 331; 
Haynes v. Mico (1781), Rom. 41. 


2067. Necessity for proof.|—JEACOCK v. Fa.- 
KENER, No. 2034, ante. 

2068. Addition to settlement.|—-B. by his mar- 
riage settlement, made in 1811, covenanted to 
secure upon certain estates an annuity of £400 for 
his wife, for her life, in case she should survive 
him, in addition to the provision made for her b 
the settlement. He afterwards, by a _ deed, 
executed in 1818, & intended to be made in pur- 
suance of the covenant, granted an annuity of 
£400 to his wife, which was made payable to her 
after his decease, during her widowhood. By 
his will, made in 1830, after ratifying & confirming 
the settlement, he gave an annuity of £400 to his 
wife during her widowhood, in addition to the 
provision made for her by the settlement :—Held : 
the widow was entitled both to the annuity granted 
to her by the deed & the annuity given by the will. 
—DoucE v. TORRINGTON (LADY) (1833), 2 My. 
& K. 600; 89 BE. R. 1073. 

Annotations :—Mentd. Graves v. Graves (1836), 8 Sim. 43 ; 
Palmer v. Graves rest), 1 Keen, 545; ce v. North 
(1841), 1 Ph. 85; Jones v. Williams (1844), 1 Coll. 156 ; 
Corser v. Cartwright (1873), 8 Ch. App. 971. 

2069. Addition to annuity.|—-Testator, on the 
marriage of his son covenanted with the trustees 
of the settlement, that if the son died in the life- 
time of the wife, he (the covenantor) would pay to 
the widow £100 a year during her widowhood by 
half-yearly payments, the first payment to be made 
six months after the death of her husband, such 
annuity to be in satisfaction of her dower. By his 
will testator directed his residuary estate, after 
the death of his wife, to be equally divided among 
his children, subject & charged nevertheless as to 
his son’s share with the payment of £100 a year to 
his daughter-in-law, such annuity to commence 
from the death of testator or her husband, which 
should last happen; & he directed all his debts 
& legacies to be paid out of his estate, & provided 
that in no case should the annuity thereby pro- 
vided for his daughter-in-law be in any way affected 
or disturbed :—Held: on the construction of the 
will, the provision thereby made was not a satis- 
faction or performance of the covenant & the 
daughter-in-law was entitled to both annuities.— 
CHARLTON v. WEST (1861), 30 Beav. 124; 5 
L. T. 16; 7 Jur. N. S. 905; 9 W. R. 884; 54 
E. R. 836. 

2070. Addition to wife’s property.|—GLOVER 
v. HARTCUP, No. 2117, post. 


C. Minute or Slight Circumstances. 
2071. Sufficient to rebut presumption.|— 
MATHEWS v. MATHEWS, No. 2051, ante. 
2072. ——.|—HINCHCLIFE v. HINCHOLIBYVE, 


No. 1956, ante. 
2078, ——.|—-Slight circumstances are laid hold 


of to get rid of the rule, that a legacy to a creditor 
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Sect. 4.—Satisfaction of debi d : Sub-sect. 
3, C., D. (a) & ye E,] y legacy 


extinguishes the debt; but a little difference 
between a portion & a legacy to a child as to 
the time of payment shall not prevail against the 
presumption of an intended satisfaction.—BaAR- 
an v. WAINWRIGHT (1797), 8 Ves. 462; 30 E. R. 
Annotations :— Lee v. P ; i ; 

Whyte v. ree he L. R. TT Ee oe pen ere 

2074. |—THYNNE (LADY) v. 
(EARL), No. 2012, ante. 

2075. ———.]— HASSELL Vv. HAWKINS, No. 2033, 


GLENGALL 





ante. 

Satisfaction of portions.|—See Sect. 8, sub-sect. 
3, A., ante. 

D. Legacy Smaller than Debt. 
(a) In General. 

2076. Satisfaction not presumed.|—If a legacy 
be less than the debt, it was never held to go in 
satisfaction. So if the legacy be upon condition, 
for by the breach he may be a loser, whereas the 
will intended it for his benefit. So if the thing 
given was of a different nature, as land, it should 
not go in satisfaction of money (LoRD HAR- 
COURT, C.).—CRANMER’S CASE (1701), 2 Salk. 
508; 91 E. R. 484, L. C. 


Annotations :—Refd. Haynes v. Mico (1781), Kom. 41; 
Crichton v. Crichton, [1895] 2 Ch. 853. 
2077. ——-.|—TALBOTT v. SHREWSBURY (DUKE), 


No. 2041, ante. 

2078. ———.|—-A legacy less than the debt shall 
not go in part satisfaction. MINUEL v. SARAZINE 
(1730), Mos. 295; 25 E. R. 403. 

2079. ——— Legacy in form of annuity.|— 
(1) A. gave a bond on his marriage, either withi 
four months to settle lands of £100 per annum 
on his wife, or that his heirs, exors., etc., should 
pay her £2,000 within four months after his death ; 
A. after this devised to his wife lands of £88 per 
annum :—Held: this should not be taken in part 
of the £100 per annum, but only as a benevolence. 

(2) Money & lands being things of a different 
nature, the one though of greater value, shall 
never be taken in satisfaction of the other, unless 
so expressed. Whatever is given by a will is 

ima facie to be intended as a benevolence.— 

TWOOD v. VINKE (1731), 2 P. Wms. 618; 24 
E. R. 883; affd. sub nom. Eastaoop v. STYLES 


(1732), Kel. W. 86, L. C. 
Annotations :-—As to Ae Refd. Richardson v. Elphinstone 
(1794), 2 Ves. 463; He Hall, Hope v. Hall, (1918) 


Oh. 562, 
2080. ——— ———.]—-STANWAY v. STYLEs (1735), 

2 Eq. Cas. Abr. 355; 22 E. R. 302, L. C. 
2081. —— Testator chargeable with two an- 


nuities—-Legacy of one annulty.|—If a testator is 
chargeable with two annuities, & devises an 
annuity equal but to one, it will not be a satis- 
faction for either. Contra, where he is not a 
general debtor for both—GRAHAM v. GRAHAM 
(1749), 1 Ves. Sen. 262; 27 E. R. 1020, L. C. 
ate Ratcenberry, Wra 'S. Orant (p08) 84 Ea rity 
Mentd. Wilkes ¢. Saunton (1877), 7 Ch. D' 188. 


Equrry. 


aw won ™e —THYNNE (LApPY) V. GLENGALL 
(EARL), No. 2012, ante, 


(b) Satisfaction pro tanto. 

2083. Whether satisfaction pro tanto—Accepte 
ance by legatee creditor.|—F., by his will, dated 
Aug. 1843, devised to his brother W. & his heirs 
an estate which he had conveyed to him in fee 
to secure a sum of £3,476, & he directed that it 
should be freed & discharged of & from all equity 
of redemption, & be ‘‘ in part discharge ’’ of the 
sum of £3,476 & upwards in which he was indebted 
to his brother. I. also devised to W. in further 
part discharge of the said sum, an additional 
strip of land. W., by his will dated in Apr. 1845, 
after a general devise of all his freehold estates, 
recited the devise in F.’s will & declared that the 
arrears of interest on the sum of £3,476 should not 
be claimed by his exors.; & he then bequeathed 
such arrears to his nephews & nieces. W. also 
bequeathed the future arrears of such interest to 
his wife for life, then to his daughter L. for life ; 
& after her decease he gave the said sum to L.’s 
children, ‘‘ after deducting a fair & reasonable sum 
of money as the value ’”’ of the mortgaged estate 
& the said strip of land so devised to him by his 
said brother ‘‘as aforesaid’’; & in default 
of such issue W. gave & bequeathed the said 
sum of money so due to him trom the estate of his 
said brother ‘‘ to his nephews & nieces "’ :—Held : 
the devise by F. of the mortgaged estate ‘in 
part discharge of the debt ’’ & of the strip of land 
‘‘in further part discharge of the same,’’ was to 
go, pro tanto, in diminution of the debt due from 
him to his brother.—DAVIE v. MESSITER (1861), 
3 L. T. 874; 7 Jur. N.S. 349, L. O. 

2084. J—(1) A legacy yf fe debtor 
to a creditor held to be a pro tanto discharge of 
the debt, it appearing that testatrix had made a 
ee ears to that effect to her creditor, & that he 
had not objected to the arrangement. 

After her parents’ death, A. wrote to B. allegi 
that she was still unable to pay the debt in A 
but y phage Bey him interest during her life, 
& 2 neNe i ie ta will. oe a letter in 
reply, not acce .8 proposition in so man 
wonls but asking to have the £800 secured. A. 
shortly afterwards made a will, leaving B. £200, 
but without a baer any motive for the bequest : 
—Held: (2) the letters were admissible in evi- 
dence ; (3) they showed that the legacy was given 
to B. on the faith that he would accept it in part 
payment of the debt; & he had bound himeelf 
so to accept it.—HAMMOND v. Smirx (1864), 
33 Beav. 4652; 9 L. T. 746; 10 Jur. N. 8. 117; 
12 W. BR. 328; 55 E.R. 448. 

mno i-As to (3 Re MoH A D 
A Moye Barker's Galt (804), 08 CRT ee 

2085. ———-..—A debt held not satisfied pro 
tanto by a legacy of a less amount bequeathed 
by debtor to creditor.—GzrE v. LippEL. (No, 1) 
(1866), 35 Beav. 621, 55 E. R. 1038. 


—— 
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PART XI.—SATISFACTION AND ADEMPTION. 


EB. Debt and Legacy payable at Different Times. 


2086. Legacy payable later than debt-—Debt due 
at testator’s death—No satisfaction.|—W. gave M 
a bond for £800 & interest, in 1728, & mm 1731 
pe her £100, in 1736 he made his will, & gave all 

is lands in B. for a term of 200 years, upon trust 
to raise & pay, within two years after his death, 
to M. £200, & also devised other lands to the same 
trustee for 300 years, on trust to pay £200 to M. 
within one year after his death; the exor. of L. 

aid some part of the bond to M. in her lifetime ; 

he bill prayed that the legacies might be decreed 
a satisfaction of the bond, & that her exor. might 
refund what he had received in part payment 
thereof :—Held: this was a contingent legacy ; 
for if the legatee had died before the time of 
payment, it would have sunk in the land, & the 
rule of ademption not extending so far as to take 
in a contingent legacy, this was not a satisfaction 
of the bond.—NICHOLLS v. JUDSON (1742), 2 
Atk. 300; 26 E. R. 583. 
Annotation :—Consd. Re Horlock, Calham v. Smith, [1895] 

1 Oh. 516. 

2087. —— ——.]—A legacy that ought 
to be deemed a satisfaction must take place 
immediately at testator’s death, for a debt being 
due then, the legacy must be so too, & not being 
payable in this case till a month after :—Held: 
it was no satisfaction.—CLARK v. SEWELL (1744), 
3 Atk. 96; 26 E. R. 858, L. C. 


Annotations :—Consd. Haynes v. Mico (1781), 1 Bro. C. C. 
129; Adams v. Lavender Etta M‘Cle. & Yo. 41; Re 
Horlock, Calham v. Smith, [1895] 1 Ch. 516; Re Ratten- 
berry, Ray v. Grant, (1906) 1 Ch. 667. Refd. Warren v. 
Warren (1783), 1 Bro. C. C. 305; Garthshore v. Chalie 
(1804), 10 Ves. 1; Durham v. Wharton (1836), 10 BU. 


2088. ——— ——-- —_—-.]—-Bonds by the husband 
upon marriage, to pay to trustees, in his lifetime, 
or immediately after his death, £500, in trust, 
subject to their own costs, charges, & expenses— 
for his wife for life, & after her death for their 
issue, & in default of issue, for his wife for her own 
use. By his will, the husband, first ot full 
payment of all his just debts, gave her £1,000 
absolutely, payable within six months after his 
decease, together with other valuable legacies :— 
Heid: the bequest of the £1,000 was neither a 
performance, nor satisfaction of the obligation to 
pay the £500.—ADAMs v. LAVENDER (1824), M‘Cle. 


& Yo. 41; 148 BE. RB. 317. 
Annotations :—Consd. Re Horlock, Calham v. Smith, [1895] 
1 Ch. 516. Refd. Re Rattenberry, Kay v. Grant, [1906] 


1 Ch. 667. 
Debt secured by negotiable 





2089. oe 
instrument—No satisfaction.]|—Pecuniary legacies 
which by the express terms of the will were not 
payable until a period of four years after testator’s 
decease are not a satisfaction for debts of equal 
amount secured to the legatees by a negotiable 
instrument made by testator—Re ROBERTS, 
ar v. Parry (1902), 50 W. R. 469; 46 Sol. 

0. e 

2090. ——— Fixed time for payment of debt—No 
satisfaction.|-HayNms v. Mico, No. 2048, ante. 

2091. No fixed time for payment of legacy— 
Fixed time for payment of debt—No satisfaction.] 
ae Horiock, OaALHAM v. SmiTH, No. 2087, 
anie. 

2002. ———. Legacy equal or greater than debt— 
Satisfaction.]—A legacy given by will to a person 
to whom tor owes a debt payable with interest 
the “i et being given generally & no time being 
fixed for payment, & being equal to or greater 
aan the amount of the debt is a satisfaction of the 

8 e e 
Testatrix gave to her sister R, a legacy of £400, 
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& appointed her extrix. At the time of her death 
testatrix was indebted to R. in the sum of £160, 
which carried interest, & on which interest had 
been pee up to her death :—Held: neither the 
fact that the = set was not payable until one year 
after the death, nor tho appointment of R. as 
extrix., took the case out of the general rule, & 
the legacy was a satisfaction of the debt.—Re 

RATTENBERRY, RAY v. GRANT, [1906] 1 Ch. 667 ; 

715 L. J. Ch. 304; 04 L. T. 475; 54 W. R. 311; 

22 T. L. R. 249; 50 Sol. Jo. 240. 

2098. Debt due to executor—Legacy payable 
within a year—Satisfaction.|-Re RATTENBERRY, 
RAY v. GRANT, No. 2092, ante. 

2094. ya payable earlier than debt—Satis- 
faction.|—Covenant by husband on marriage to 
pay to the wife £1,000 six months after his decease. 

y his will he gave her £1,000 payable three months 
after his decease; & after certain specific legacies, 
directed the residue of his real & personal estate 
to be sold, & pay thereout all his debts & legacies, 
& to pay the interest on the residue to his wife for 
life, or until her second marriage, with a limitation 
over on her death or marriage :—Held: the 
legacy was a satisfaction of the covenant.— 
ee v. SMITH (1819), 4 Madd. 325; 66 E. R. 
725. 

Annotations :—Consd. Adams v. Lavender (1 S34) M‘Cle. | 
Yo. 41. N.F. Cole v. Willard (1858), 25 Beav. 568, 
Atkinson v. Littlewood (1874), L. R. 18 Eq. 595, _.____ 
Edmunds v. Low (1857), 3 K. & J. 318; Re Hall, Hope v. 
Hall, [1918] 1 Ch. 562. 

2005. Debt & legacy both annuities—Payable at 


different times.]—ATKINSON v. WEBB, No. 2047, 


ante. 

2096. —— -]|—Annuities of £900 & £500 
respectively, bequeathed by testator to his two 
sisters, held not to be a satisfaction of annuities 
of £300 each granted in his lifetime, by him to 
them for valuable consideration. 

H., for valuable consideration, granted to his 
two sisters annuities of £300 a year each, during 
their lives, payable in Jan., Apr., July, & Oct. 
By his will he gave his widow an annuity in lieu 
of the annual sum payable to her under her mar- 
riage settlement, & of dower; & he directed his 
debts to be paid, & bequeathed to his sisters 
respectively, annuities of £900 & £500 each for 
their separate use, payable on the usual quarterly 
days of payment :—Held: the annuities of £300 
each were not satisfied by the annuities given by 
the will, & the sisters were therefore entitled to 
both annuities. Qu.: whether parol evidence of 
declarations of testator is admissible in such a 
case to prove his intention.—HALgs v. DARELL 
eh Beav. 324; 10 L. J. Ch. 10; 49 E.R. 


Annotation :—Refd. Edmunds v. Low (1857), 3 K. & J. 318. 
2097. -———.|—Testator who had for valu- 
able consideration covenanted by bond to pay an 
annuity of £10 to H. ‘‘ so long as she should con- 
tinue the widow of J.,’’ by equal half-yearly 
_,-. ...on June 16 & Dec. 16, subsequently 
by his will bequeathed to her “‘ an annuity of £30 
if she should so long continue a widow ”’ :—Held: 
the circumstance that the annuity bequeathed 
by the will would not become payable until a 
year after testator’s death, while that secured by 
the bond was payable half-yearly, was sufficient 
to rebut the ag epi that the one was intended 
by testator to be in satisfaction of the other.— 
Re Dowsn, Dows® v. Giass (1881), 50 L. J. Ch. 
285 ; 29 W. R. 563. a one re 
— Re Horlock, v. 
“Bis. had he 








Rattenberry, Ray v. Grant, [1906 
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F. Debt and Legacy payable to Different Peraons. 

2098. Debt payable to trustees of settlement— 
Legacy to executors—Upon similar trusts.)—On a 
marriage, the father & husband of the lady gave 
bonds for £3,000 each, to be paid to the trustees 
upon the trusts of the settlement. The father 

ed, leaving the whole of the principal & some of 
the interest due on his bond, & having bequeathed 
£3,000 to his exors., upon the same trusts for the 
benefit of his daughter & her husband & their 
issue, as were declared by the settlement of the 
trust moneys therein comprised :—Held: the 
ws 0 was not a satisfaction of the father’s bond. 
—Foster v. Evans (1833), 6 Sim. 15; 58 HE. R. 
500 ; sub nom. FoRSTER v. Evans, 2 1. J. Oh. 74. 

2099. ——— Legacy to other trustees.|—-Testator 
being, by virtue of his marriage settlement, under 
an obligation to pay the trustees £5,000, in trust 
for his wife for life, by his will bequeathed £10,000 
to other trustees for his wife for life; & he also 
directed the payment of all his just debts :—Held: 
the bequest was not a satisfaction of the £5,000, 
& the widow was entitled to both provisions.— 
PINCHIN v. Suums (1861), 30 Beav. 119; 54 E. ft. 


884. 
Annotation :—Refd. Dawson v. Dawson (1867), L. R. 4 
Eq. 504. 


2100. -.}—Upon the marriage of his 
daughter, A. covenanted to give an equal share of 
his estate upon the trusts declared in her marriage 
settlement. 

By his will he left such equal share to persons 
other than the trustees of the settlement, upon 
trusts for the benefit of his daughter. The trusts 
of the will differed from those of the settlement 
by giving the first life interest to the wife instead 
of the husband, giving her only a power to appoint 
by will to her husband for life, & also by giving a 
power of appointment among children to the wife 
alone, instead of to the husband & wife jointly. 
The investment clauses were also different :— 
Held: the gift by will was in satisfaction of the 
covenant, & the funds were ordered to be trans- 
ferred to the trustees of the settlement upon the 








trusts thereof.—ROMAINE v. ONSLOW (1876), 24 
W. R. 899. 
2101. ——— Legacy to cestui que trust of seftle- 


ment.|——Legacy to the cestui que trust of a settle- 
ment, by which testator had covenanted with 
trustees to settle certain funds:—Held: not a 
satisfaction of the covenant.—SMmITH v. SMITH 
(1861), 3 Giff. 263; 31 L. J. Ch. 913; 5 L. T. 302 ; 


7 Jur. N.S. 1140; 66 E. R. 408. 
Annotations :—Mentd. Eno v. Tatam (1863), 32 L. J. Ch. 
159; Turner v. Turner, [1911] 1 Ch. 716. 


G. Direction to pay Debts and Legacies. 


2102. Presumption of satisfaction rebutted.]——A. 
being indebted to his servant for wages in £100, 
gave her a bond for this £100 as due for wages, 
& afterwards by will gave her £500 for her long & 
faithful services:—Held: this was not a satis- 
action for the bond.—COHANCEY’s OASE (1725), 

SECT, 8.—F. | 27-—IR. 
PART XI. SECT. 4, SUB-SECT. 3.—F a. Der pauates 


. Debt yable to son-in-law — 
Lepasy to ye hter.}—A_ father, npes 





to plaint 
to children o lainey. AYLION v. 
_: | the sole & separate use of A 
TROTTER 18h SS te a a the sole & separate use oi 


Equity. 


1 P. Wms. 408; 2 Eq. Cas. Abr. 354, pl. 18; 
24 E.R. 448; sub nom. CHANCY v. WOOTTON, Cas. 
temp. King, 44, L. CO. 
Annotations: . Richardson v. Groeose (1743), 3 Atk. 

65; nee nen v. Wood (1759), 1 aye Wathen 

». Smith (1819), 4 Madd. 325. . Cole v. Willard 

1858), 25 Beav. 568. Apld, Chariton v. Weat tay 

0 Beav. 124. Hinchcliffe v. Hinchcliffe (1797), 

3 Ves. 516; Wallace v. Po t B05) 11 Vos. 542; 

Chichester v. Coventry (1867), L. R.2H.L.71; Re Rowe, 

Pike ». Hamlyn, [1898] 1 Ch. 153. 

2108. .|—W. by will gave to her servant 
G. £500 to be paid her within three months after 
W.’s death; & in another part said, ‘I give £5 
a-piece to the rest of my servants, but not to G. 
because I have done very well for her before ”’ ; 
& by a latter clause gave her lands in trust to pay 
her debts & legacies. W. at her death owed G. 
£260 on bond. On the circumstances of this 
will :—Held: there was sufficient to take away 
the prescription that the legacy was given in 
satisfaction of the debt.—RICHARDSON v. GREESE 
(1743), 8 Atk. 65; 26 E. R. 840, L. C. 

Annotation :—Consd. Wallaco v. Pomfret (1805), 11 Ves. 





2104, ——.]—Fieip v. Mostin (1778), 2 Dick. 
548; 3 Anst. 831, n.; 21 BE. R. 381, L. C. 
2105. ——.]—HassEu. v. HAWKINS, No. 2033, 





ante. 

2106. Presumption not rebutted—Codicil be- 
queathing legacy—-Debt contracted after will.|— 
GAYNON v. Woop (1759), 1 Dick. 331 ; 1 P. Wms. 
410, n.3; 21 EK. R. 296; subsequent proceedings, sub 
nom. Woop v. GAYNON (1761), Amb. 395. 
Annotation Rett, Re QRattenberry, Ray v. Grant, [1906] 


2107. —-— Will referring only to legacies 
‘hereinbefore mentioned.’’|—(1) M. being in- 
debted in the sum of £25, the balance of a larger 
sum, to a female, E. directed by his will all his 
just debts & legacies thereinbefore mentioned to 
be paid. Then KE. married, & then M. by codicil 
cave EK. a legacy of £100 :—Held: the charge in 
the will of legacies ‘‘ thereinbefore ’’ mentioned 
could not be extended to the legacy given by a 
codicil, & the legacy was to be taken in satisfaction 
of the debt. 

(2) A direction by testator that all his just debts 
shall be paid will not by itself suffice to prevent 
the application of the general rule, that a legacy 
to a creditor is to be taken as a satisfaction pro 
tanto of a debt. 

(3) A running account to prevent the applica- 
tion of such general rule must be an account in 
which there are payments in & out on both sides, 
not where all the payments are in one direction, 
viz., in diminution of the debt.—EDMUNDS v. 
Low (1857), 3 K. & J. 318; 26 L. J. Ch. 482; 
30 L. T. O.S. 31; 3 Jur. N.S. 598; 5 W. R. 444 ; 


69 E. R. 11380. 

Annotations :—As to (2) Dbtd. Re Huish, Bradshaw v. 
Huish (1889), 48 Ch. D. 260. . Dawson tv. Dawson 
1867), L. R. 4 Hq. 504; Fairer v. Park (1876), 3 Ch. D. 
ag cin Nay Te v. Wiggins, Wiggins v. Horlock (1888), 


H. Direction to pay Debis only. 
| 2108. Whether presumption of satisfaction re- 
butted.]|—Epmunps v. Low, No. 2107, ante. 


trustee the moncy, which had then 
accumulated to £5,000, & executed a 
declaration of trust of that sum foe 





—— Bequest 


the m o ughter, exeou y, testator 
i Hie emaey BMERGG oy" a | par set aaa ie HM 
or nak earmar any way. e 
ments. He ards bequeathed to | PART XI. SECT. 4, SUB-SECT. 8.—H. | made his directe payment, of 
his daughter £800 :—Held : this legacy 2108 i. Whether a crneen Tues) his debts out of his estate & out of the 
could not ered as a satis- | —Testator had two daughters, A. & B. | residue directed his trustees to invest 
are isd) 1 Desde Wat. | eeusteo to hold for ae abyolgtsty~” Ia | fun wes iett by’ the will on, salle 
— vt. ’ . . or A. @ utely. sum was e on 

94; 1 Con. & Law. 180: 41. Eq. R. | 1888 he received back from the | trusts in favour of his daughter B 


Part XI.—SatTIsFACTION AND ADEMPTION. 


2109. ———-.|—-A direction by testator that his 
‘‘ debts ’’ are to be paid is sufficient, without the 
further direction to pay ‘‘ legacies ’’ to exclude the 
presumption that a legacy to a creditor equal to 
or exceeding the debt is a satisfaction of the debt. 
A lady gave a bond to her nephew, to whom she 
was not in loco parentis to secure the payment of 
£1,000 within twelve months after her death to 
him, if he should be then living or to his Aa ae 
sentatives if he should have died leaving issue hi 
surviving, but not otherwise, with interest of £5 
per cent. from her death. The bond was given 
on his marriage, & to the lady’s knowledge was 
assigned by him to the trustees of his marriage 
settlement. By her will she made various gifts 
to her nephew, including a legacy of £3,000 to 
him absolutely. <A codicil contained a direction 
that ‘all just & lawful debts’? should be paid 
‘‘at once ’’:—Held: the bond was not satisfied 
by the legacy but that both were payable.—Re 
HUISH, BRADSHAW v. HUISH (1889), 43 Ch. D. 260; 
59 L. J. Ch. 1385; 62 L. T. 52; 38 W. R. 199. 

2110, ——-_.]— HA LzEs v. DARELL, No. 2096, ante. 

2111. ——— Legacy to wife received by husband 
—Subsequent larger legacy by husband to wife.|— 
A husband, with his wife’s concurrence, received 
a legacy bequeathed upon trust for her separate 
use. Sometime afterwards he made his will, 
bequeathing to her a much larger sum, & directing 
his exor., who was also his residuary legatce, to 
pay all his just debts: Held: (1) the concur- 
rence of the wife in the receipt of the legacy by the 
husband was not a gift of it to him ; (2) the bequest 
by the husband to the wife was not a satisfaction 
ot the wife’s claim against his estate in respect of 
the first-mentioned legacy. 

‘* The first inference from the evidence, I think, 
is that pltf. did not intend to allow her husband to 
receive the £600 which belonged to her for her 
separate use with the intention of giving him 
that money or relinquishing to hin her right to it. 
I think the proper conclusion is that at the time 
of his death he was in equity indebted to her in 
this sum. Then comes the question whether the 
legacy is to be taken as a satisfaction of the debt. 
With reference to that point it is well to observe 
that the testator, the husband, thus expresses 
himself, ‘‘ I also appoint my nephew to be my sole 
executor to pay all my just debts, funeral expenses, 
costs of proving this my will, taking to himsclf 
all the remainder & residue of the said property 
of whatsoever kind & whensvever.’”’ The autho- 
rities do not I think render it right for me to 
disregard these expressions on a question of 
intention (KNIGHT Bruce, V.-U.).—ROWE v. 
Rowe (1848), 2 De G. & Sm. 294; 17 L. J. Ch. 
feat 11 L. T. O. S. 392; 12 Jur. 909; @4 E.R. 


Annotations :—As to (1) Refd. Re Blake, Blake v. Power 
1389). 60 L. T. 663. As to (2) Consd. Edmunds v. Low 
1857), 3K. & J. 318. Folld. Taylor V. Taylor (1859), 33 
. T. O. S. 88. Refd. Cole v. Willard (1858), 25 Beav. 

568; Fairer v. Park (1876), 3 Ch. D. 309. 


Pi -]—ADAMS v. LAVENDER, No. 2088, 
ante, 
2118, ——..]—‘“‘ After payment of his debts ”’ 





Testator died in 1892. On tak an 
account of testator’s debta A. cl ed 
under the deed of trust as a creditor 
for £5,000, & accumulated interest :— 
Held: as the £5,000 was in testator’s 
hands at the date of his death the 
presumption of satisfaction arose, but 
it was rebutted by the direction to pay 
debts & the difference in the limitations 
in the trust deed & the will.— Russet. 
bays aa 16 N. Ss. W. Eq. 


| _ 


will contained a 


2108 ii. ———_.}—J. B. by deed made in 
1876, granted C. B., the widow of 
his brother, an annuity of £70 a year. 
J. B. died in 1889, leaving a will 
in 1888, by which 
trustees to pay to 
remained oa widow, an annuity of the annuit 


tostator’s dcbts, funeral & tostumentary 
expenses, should bo first paid :—Held : 
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testator gave certain legacies, one of £150 to E., 
& he directed his exors. to pay ‘‘my bequests 
only to the individuals herein named.” Testator 

owed E. £150 :—Held: the legacy was not a 

satisfaction of the debt, but E. was entitled to 

both.——JEFFERIES v. MICHELL (1855), 20 Beav. 

15; 52 E. R. 507. 

Annotation :—Reld. Cole v. Willard (1858), 25 Beav. 568. 
2114. ———.] — Testator, on his marriage, 

covenanted that his representatives should, within 

three months after his decease, pay £2,000 to 
trustees, to be held for his wife for life. By his 
will, after directing all his debts to be paid, he 
gave his widow an annuity of £200 a year, payable 
quarterly. & other benefits :—Held: the provision 
for the wife, under the settlement, was not satis- 
fied by the provision made for her by the will.— 

COLE v. WILLARD (1858), 25 Beav. 568; 4 Jur. 

N.S. 988; 6 W. R. 712; 53 EB. R. 754. 

Annotations :—Refd. Dawson v. Dawson (1867), L. RR. 4 Eq. 
604; Atkinson v. Littlewood (1874), L. R. 18 Eq. 595; 
Bethel v. Abraham (1874), 31 L. T. 112. 

2115. .]|—CHARLTON v. WEsT, No. 2069, ante. 

2116. ——.]|— PINCHIN v. Srums, No. 2099, ante. 

2117. ———.|—Testator by his marriage settle- 
ment covenanted to secure his wife a life annuit 
of £100 a year if she survived him. By his wi 
he gave her a life annuity of £100 a ycar :—Held ; 
this was in addition & not in satisfaction, on three 
grounds, because testator directed his debts to be 
paid, & he expressed it to be given ‘‘ as an addition 
to her own property ’’ & because he gave it ‘‘ in 
full satisfaction of her dower, freebench & thirds 

upon his property.”—GLOVER v. Hanrtcup (1864), 

34 Beav. 74; 55 E. R. 560. 
2118. ——.]—-G., upon the marriage of his 

daughter M., covenanted to pay to the trustees 

of her settlement an annuity of £300 upon trust 
for her for life, for her separate use, without power 
of anticipation. By his will G. devised his real 
estate to the use that his daughter M. should 
receive an annuity of £400 for life for her separate 
use, & also that another daughter L. should receive 
an annuity of £1,000, & bequeathed his residuary 
personal estate, subject to the payment of his 
debts, upon trusts therein mentioned. In other 
respects, both in his lifetime & by his will, testator 
had given his two daughters equal benefits :— 

Held: having regard to the general tone of the 

will, & particularly to the direction for the pay- 

ment of debts, M. took the £400 annuity in 
addition to the £300 annuity.—PAGET v. GREN- 

FELL (1868), L. R. 6 Eq. 7; 37 L. J. Ch. 833 ; 

16 W. R. 820. 

2119. ——.]—ATKINSON v. LITTLEWOOD, No- 

2146, post. 
2120. -——.]—Testator had in 1869 received a 

sum of £4,000 in right of his second wife. In 

1887 he covenanted to pay this sum of £4,000 

for the benefit of his wife & his two children by 

her. By his will dated 1888 he devised & be- 
queathed his real & personal estate to trustees 
upon trust to sell & to pay his debts, & directed 
that the residue should be equally divided between 
all his children, subject as to the shares of the 
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children by his second wife to a trust for her 
benefit during widowhood. He also expressly 
directed that the children should brine into 
hotchpot certain benefits received by them in his 
By a codicil dated 1899 testator directed 
that the trustees should, out of his moneys, pay 
the income of £4,000 to his wife, & after her 
decease that the sum should fall into his residuary 
estate; & he thereby confirmed his will :—Held: 
the trust to pay debts not having been revoked by 
the codicil, & the property comprised in the settle- 
ment having come by right of the wite, neither the 
debt to the wife nor the children’s portions under 
the settlement were intended to be satisfied by the 
legacies under the will or the codicil— Re FRANK- 
LIN, FRANKLIN v. FRANKLIN (1907), 52 Sol. Jo. 12. 
tr Prospective Habllity on covenant.|—By 
an antenuptial settlement dated Apr. 29, 1891, 
the husband settled certain property on the usual 
husband’s fund trusts, & covenanted with the 
trustees that if his wife survived him his exors. 
would yearly during her life pay the trustees a 
sum sufficient to make the income up to £1,000 
less income tax. 

By his will, dated Jan. 20, 1894, the husband 
devised & bequeathed his residuary real & personal 
estate to his exors. & trustees upon trust for sale 
& conversion, & directed them thereout to pay 
(inter alia) his debts & legacies & to invest his 
‘clear residuary esta & hold the same in 
trust to pay the income to his wife for life, & after 
her decease, in the events that happened, in trust 
for a certain remainderman. The husband died 
on Nov. 30, 1894, without issue. The wife 
thenceforth received "the residuary income, which, 
together with the settlement income, had always 
amounted to over £1,000 a year less income tax :— 
Held: (1) the covenant had hitherto in fact been 
performed by the bequest. (2) The direction to 
pay debts did not include the prospective liability 
under the covenant. (3) The husband intended 
the bequest in ee of that liability.— 
fte Hatt, Hore v. Hartz, [1918] 1 Ch. 562; 87 
L. J. Ch. 393 118 L. T. 700 ; 62 Sol. Jo. 505. 


I. Legacy not Equivalent to Debt. 
(a) Legacy given on Condition or Contingency. 


2078 ani No satisfaction.|—CRANMER’s CASE, No. 
ante. 

2123, Satisfaction.|——-TaLBoTT v. SHREWSBURY 
(DUKE), No. 2041, ante. 

2124. Legac oy subject to deductions.|— ATKINSON 

v. WEBB, No. 2047, ante. 

2125. Payments on attaining certain age—No 
ser aabaaias .|—JEACOCK v. FALKENER, No. 2034, 
ante 

Be rae Legac y to stranger.|—As to a presumed 

tisfaction of a debt by a legacy there is no 
distinction between the cases of parent & child 
& of strangers; therefore circumstances of differ- 
ence, as at the legacy given by the parent 
is contingent, are laid hold of to prevent the 


PART XI. SECT. LG). SUB-SECT, 3.— 


satisfaction of the debt.—Re KEoGnH’s 


Equity. 


8p lication of the rule of satisfaction.—ToLson 


LLINS (1799), 4 Ves. 488; 31 EB. R. 248. 
Annotation: :—Refd. Stocken v. Stooken (1838), 7 L. J. Ob. 


(ob) Legacy of Uncertain Amount. 

2127. Gift of residue.|—Legacy of a moiety of 
residue not a satisfaction for an annuity testator 
was to pay under the will of his testator. Limi- 
tation over ‘‘ after legitimate heirs ’’ too remote, 
unless capable of being confined to time of the 
death.—BARRET v. Ceara (1750), 1 Ven. 
Sen. 519 ; a He 1179, Ls C ; 

Pitnere rs, Oh 15 ne 


Golden %. s Behfont? f (181 ig 


Ga 
Devene v. Donte Gis6), a box, i mie oe tokersant 
v. Morgan (1788 as 


ion? tO etkshots v. Chalie 
(1804), 10 Ves. 


2128. —— Although in fact beneficial.|—The 

gift of a residue is never considered as a satis- 
action of a certain provision made for a wife on 
marriage, although it may in the event turn out 
more beneficial. 

On marriage the husband covenanted that if the 
wife should survive him & there should be no issue, 
his exors. should within nine months after his 
death, pay to the wife £800 for her own use, but 
if there should be issue, then the £800 should be 
laid out by the trustees & the interest paid to the 
wife for life, & after her death the principal divided 
amongst the children. There was no issue of the 
marriage. The husband by his will bequeathed 
one moiety of certain articles of his personal 
estate to his wife, which moiet greatly exceeded 
in value the sum of £800 :—Held: this bequest 
would not amount to a performance or a satis- 
faction of the covenant contained in the ar aa 
settlement.—DEVESE uv. PONTET (1785), 1 Cox, 
Eq. Cas. 188; Prec. Ch. 240, n.; 29 E. R. 1122. 


:—Consd. Ga thshore ». Chalie ey 10 Ves. 1; 
Adamp 


Annotations 
Goldsmid v. Crime Te aS te), 1 Wils. Ch. 140; 
_ Lavender (1824), M. . & Yo. a1. Refd. Hinchcliffe 
Hinchcliffe (17 97), 3 Ve8. 516: ough v. Walker 

(i808), 15 Ves. 507; James v. Geatie 1875), 33 Ly tl. 

665; Re Hall, Hope Ve Hall, [1918] 1 Ch 

2129, -]—A bond for ceriane portion 
to secure a life interest to the wife, is not satisfied 
by a distributive share of the husband’s estate to 

a larger amount.—WRIGHT v. FEARRIS (1791), 
3 Swan. 681; 36 KH. R. 1021. 

21380. -.J—Gift of residue by will is a satis- 
faction for money secured to be paid by marriage 
articles. —PEARSON v. MORGAN (1788), 2 Bro. 
C. C. 388; 20 EB. R. 214. 

An ee a4 2 Consi. Merewcther v. Shaw (1789), 2 Cox, 


2131. -.|—THyNNE (LADY) v. GLENGALL 
(EARL), No. 2012, ante. 


(c) Debt of Uncertain Amount. 

2182. Open account—No satisfaction.]—Legacy 
not taken in satisfaction of a debt upon an open 
account where it was uncertain on which a 
the balance was.—RAWLINS v. POWEL (1718), 1 


P. Wms. 297; 24 E. R. 397, L. C. 
Aas: Edmunds v. Low (1857), 3 K. & J. 
Menta. Ci Clennell v. Lewthwaite, Thornton v. Tracy 
tT es. 465. 














his will he was indebted to his wife 
in a sum of £606 9s. 10d.3; at the 
date of the codicil the debt amounted 


lands ; to £726 92. 10d. & at his death to 
for £1,000, fhe mort: PART XI. SECT. 4, SUB-SECT. 3.— £756 98, 10d. :—Held : y was 
or to his death, his will he I. (6 ee aot in conan of site tng 
8 year after bis death. He also sie Hon.) tes . digs ea A oo ke amount.—WEBB Wane ri Oy at 
them joint reaiduary  legatecs— Tae Sahih N.S We RG. 2455 17 N. 8. 
exccutrices —Held: ‘there was no he widow lon his will, At the dave of 188.—AUS. 


Part X].—SATISFACTION AND ADEMPTION. 


; 21383, -——— ———-.]—EpmuNps v. Low, No. 2107, 


(d) Legacy and Debt not ejusdem gencris. 


2134. Monetary debt—Gift of land.J]—(1) One 
on the of his daughter gives a bond 
to the husband for the daughter’s portion & after- 
wards by will devises land of much greater value 
to the husband & the wife & their heirs :—Held : 
the devise was no satisfaction of the bond though 
there was a defect of assets to pay testator’s debts. 

(2) Cases of this nature depend upon circum- 
stances, & where a legacy has been decreed to go in 
satisfaction of a debt, it must be grounded upon 
some evidence or at least a strong presumption 
that testator did so intend it. But there is no 
room for that in this case; it plainly appearing 
testator intended to give all he could do to his 
son-in-law & to defraud his creditors ; so cannot 

resume the devise of lands was intended in satis: 

action of the bond debt (ver Cur. ).—-GOODFELLOW 
sme (SE) 8 ee aes aR Eat 

o—A8 ° ° Ww F 

12 797. As to (2) Gonsd. Devese 0. Pontet Fas) 


1 Oox, iq. Oas. 188; Hincholiffe v. Hinchcliffe eat 
3 Ves. 516. 


(2185. —— ——]]—Cnanman’s Casz, No. 2076, 
ane. 
2186. ——_- ———.]—Eastwoop v. VINKE, No. 


2079, ante. 

Gift in specle—Accepted by legatee.] 
~——(1) A. upon his second marriage settled land to 
raise £5,000 for the children of the marriage. 
Having four children by that e, he by his 
will, in which he took no notice of the settlement, 
gave £1,000 to each of them as his & her portion : 
—Held: they were not entitled to rortions under 
both instruments & as they had accepted the 
provision by the will, they were bound by such 
acceptance. 

(2) If a man gives a matter of curiosity or art, 
as a fine picture, by way of satisfaction of a debt, 
& the legatee accept it, though the value be less 
than the debt there could be no ground for equity 
to interpose (LORD HENLEY, C.).—BYDE v. BYDE 
ve oe 19; 1 Cox, Eq. Cas. 44; 28 I. R. 


Annotation :—As to (1) Retd. Hinchcliffe o. Hinchcliffe 

(1797), 3 Ves. 516. 

2138. — Gift of mixed personalty & realty.|— 
Wife entitled under bond by the husband upon 
the marriage to a sum payee e three months after 
his death for her for life, then for the children ; 
if none, for her absolutely ; by will he gave all 
real & personal he then had or might die possessed 
of, upon trust to pay her the rents & interest for 
life, then the whole equally to the children, if 
none, over, & revoked all former settlements & 

- There were no children :—Held: widow 
was entitled to both.—Forsicut v. GRANT (1791), 
1 ibe 298 ; 30 E. R. 858, I. C. 











1139. ——.] — Covenant in lage 
articles by the husband to pay his wife, if she should 
survive, £200 as a jointure, & £50 to provide her- 
self with a house, yearly for life ; rwards by 
will he gave her for life an estate & house, above 
the value of £100 a year, with the household goods, 
etc., & an annuity of £100 commencing & payable 
at different times from those in the cles :— 
Held: it was not a performance, nor intended as 
a satisfaction ; no such intent being expressed.— 





PART XI. SECT. See the tee 
XI, SECT. 4 SUB-SECT. 3— Jutng the 


xr. Monetary ees Pic of life use 
Pation heed “S. corecanted ties 


his 

term of her natural life of not be: tresten 6 oo 
the weekly sum of 15s. By his willS. being a of the sa 
bequeathed to his wife a weekly sum debt 
of ae & Pe Bred 
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RICHARDSON v. ELPHINSTONE (1794), 2 Ves. 463 3 
rere 726. -B " 

.—— ——.]—B., on his marriage, con- 
veyed real estate to a trustee for 200 years, on 
trust to raise an annuity of £100 a year for his 
wife for her life; & it was provided, that if he 
should invest, in the name of the trustee of the 
term, sufficient stock to secure the annuity, & 
declare proper trusts thereof, the term & charge 
should cease. At the date of his will other 
charges existed on this property, & by his will he 
gave his wife all his real estate if his.son should 
die without issue, & he gave her all his personal 
estate, which consisted, among other things, of 
stock more than enough to pay £100 a year. The 
investment of stock was never made by testator. 
On a bill filed on behalf of the infant son of 
testator :—Held: the widow was entitled to the 
benefits given by the will, in addition to the £100 
@ year secured by the settlement.—REEVE v. 
REEVE (1850), 3 De G. & Sm. 714; 14L. T. 0.8. 
544; 14 Jur. 264; 64 EH. R. 674. 

2141. Debt due in goods—Monetary legacy.|— 
If testator is indebted to his exor. for goods in 
the way of trade, a devise to the exor. of a much 
larger sum than the debt amounts to shall not 
extinguish the dcbt.— —— v. POWELL (1718), 
10 Mod. Rep. 398; 88 E. R. 780, L. C. 

2142. Debt due on negotiable instrument.|—A 
negotiable bill of exchange is not satisfied by a 
legacy.—-CARR v. EASTABROOKE (1797), 3 Ves. 
561; 30 BE. R. 1156. 

2143. .|—Re ROBERTS, ROBERTS v. PARRY, 
No. 2089, ante. 

As to portions, see Sect. 3, sub-sect. 8, B., ante. 





(e) Differences in Title. 


2144. Debt for separate use of married woman— 
Legacy not so given.]—Testatrix devised lease- 
holds to A., subject to the yearly sum of £12, for 
the sole use of Mrs. B. to be paid her Pg tha he 
& this annuity was payable on Jan. 27 & July 27; 
many years afterwards, A. devised to R. all his 
lands, in which these leascholds were included, 
paying Mrs. B. £12 per annum, by half-yearly 
payments, to be made on Jan. 27 & July 27 :— 
Held: Mrs. B. was entitled, under A.’s will, to a 
second annuity, distinct from, & in addition to, 
the annuity given her by the will of testatrix.— 
BARTLETT vy. GILLARD (1827), 3 Russ. 149; 6 
L. J. O.S. Ch. 193; 38 EB. R. 532, L. C. 


Annotations :—Folld. Rowe v. Rowe (1848), 2 De G. & Sm. 
294, Consd. Atkinson v. Littlewood (1874), L. 1 18 Eq. 
595. Refd. Kdmunds v. Low, (1857), $ kK. & J. 318; 
Fairer v. Park (1876), 3 Ch. D. 309. 

2145, —— ——.]—_RowrE v. Rowe, No. 2111, 
ante. 

2146. ——- ——-.|—-A. by deed of separation 
covenanted with the trustee of the deed to pay 
him an annual sum of £52 during the life of A.’s 
wife, to be paid to her on four special quarterly 
days for her separate use, without power of 
anticipation. A., by will, subsequently gave 
certain specific property to trustees to pay out 
of the rents an annuity of £52 to his wife generally, 
on the same special quarterly days :—Held: there 
being no direction the will to pay debts & 
legacies, & no expressions of a contrary intention, 
the general rule must prevail, that the annuity 
given by the will was in satisfaction of the annulty 


—— mare ate 


the Hfe use of house & furniture could 
action, not 








wifo an annuity 

me nature as the 
ebt. ATES v. Coates, [18908] 1 

of a house & I. R. 258; 321. L. T. 7.—IR: 

e bequest of 
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Sect. 4.—Satisfaction of debt by legacy: Suh-sect. 
8, I. (e) & (f) & J. (a) & (b). Sect. 5.) 

covenanted to be paid by the deed of separation ; 
& the widow was pat to her election. 

If this testator had directed his debts to be paid 
& then had given this annuity I should have found 
sufficient warrant [for departing from the general 
rule] (MaLins, V.-O.).— ATKINSON v. LITTLEWOOD 
(1874), L. R. 18 Eq. 595; 31 L. T. 226. 

é€ 


Annotations :—Refd. Horlock, Calham v. Smith, [1895] 
Cg 516; Re Rattenberry, Ray v. Grant, {1906} 1 Ch. 


(f) Other Cases. 

2147. Covenant in marriage settlement—Legacy 
by husband to wife—Of wife’s own property.|/— 
MARLOW v. MAXIE (1678), Cas. temp. Finch, 388 ; 
23 EB. R. 212. 

2148. Debt in specific sum—Legacy of annuity.] 
—An annuity of £40 a year devised to a wife is 
no satisfaction of £1,000 settled on her previous 
to the marriage.—JOBSON v. PELLY (1744), 9 Mod. 
Rep. 437; 88 E. R. 558, L. C. 

2149. Legacy for different purpose.|—MATHEWS 
v. MATHEWS, No. 2051, ante. 

2150. Debt in annuity—Legacy of specific sum.] 
—GILES v. RoE (1780), 2 Dick. 570; 21 E. R. 
392, L. C. 

2151. Debt charged & legacy payable out of 
different funds.|—Re FRANKLIN, FRANKLIN v. 
FRANKLIN, No. 2120, ante. 


J. Debt due in Fiduciary Capacity. 
(a) As Trustee. 

Sec, generally, TRusts & TRUSTEES. 

2152. Bequest by trustee—Conditions of bequest 
different from conditions of trust.|—A married 
woman was entitled under the will of her father 
to a sum of stock, & under the will of her brother 
to a sum of money, both in the hands of a trustee 
for her separate use. The trustee being desirous 
of retiring, by an arrangement made with the 
consent of all parties, the stock was transferred & 
the eae 6 paid over to the husband as trustee for 
his wife, & the husband further agreed to pay the 
wife a yearly sum by way of interest for the use of 
the whole. The husband afterwards by will 
bequeathed to his wife a legacy considerably 
og than the whole of her separate property 
in hands :—Held: the legacy was not in satis- 
faction of the debt, & the husband held the 
propery as trustee for his wife.—TAYLOR v. 
Sr ai (1858), 33 L. T. O. S. 88; 4 Jur. N.S. 

21538. -—— ——_.]—-Testator, who had two sums 
of £1,000 & £500 in his hands upon trust for his 
sisters E. & A. respectively for life, for their 
separate use, & after their deaths for their children 
equally, by his will desired that his real estate 
should be sold, & that two sums of £1,000 & £500 
should be paid to his sisters out of the proceeds 
of sale, & desired that the remainder of the 
proceeds of sale might be equally divided amongst 
other persons named :—Held: the gifts to the 
sisters were not a satisfaction of the moncys held 
by testator as trustee for his sisters & their 
children.— FAIRER v. PaRK (1876), 3 Ch. D. 309; 
45 L. J. Oh. 760; 35 L. T. 27. 


Annotation :—Mentd. Roberts : , 
ous. Cas. 812 on v. Broadbent (1883), 8 


154. ——— Greater in amount than bequest 
under trust.|—A legacy of £100 was in 1818 be- 
queathed to C. in trust to invest for the benefit 
of P. to apply the interest, etc., towards his 
maintenance, etc., & to pay the residue on his 
attaining twenty-one. ©. received the legacy, 


EQUITY. 


but did not mvest it; but the maintenance & 
education of P., who resided with him, were paid 
for by him; & by his will he bequeathed £2,200 
to P. or for his benefit. ©. died in 1829 & his 
exors. thereupon invested £100, which 
accumulated to the amount now claimed, to meet 
the payment of the legacy of that amount, if 
claimed. P. died in 1859. On the question, 
whether the £2,200 was in satisfaction of the 
legacy or not :—Held: the legal personal repre- 
sentative of P. was entitled to the accumulated 
fund.—Re CLARE’s TrRusTS (1861), 4 L. T. 789 ; 
7 Jur. N.S. 769. 

2155. To satisfy breach of trust.]—-Where 
a trustee commits a breach of trust by not securing 
an annuity, which he nevertheless regularly pays 
during his life, & by his will bequeaths an annuity 
sufficient to compensate tor the annuity lost by 
his default, the bequest will operate as a satis- 
faction of the breach of trust, & the legatee will 
be put to his election—TENNANT v. TENNANT 
(1847), 9 L. T. O. S. 217. 

2156. ——.]—Trustees of a marriage settle- 
ment transferred, contrary to the trusts, £2,000 
stock, part of the trust fund, to the husband. 
Two of the trustees became bkpt. The remaining 
trustee, who was the father of the wife, by his 
will, gave to the trustees of the settlement £¢,000 
like stock, without declaring any trust of it, but 
directing certain bonds to be sold, for giving his 
daughter ‘‘ her legacy of the above-mentioned 
£6,000 stock ’’ :—Held: the £6,000 was not given 
to the trustees beneficially, nor to the daughter 
exclusively, but was given upon the trusts of the 
settlement, & in satisfaction of the breach of 
trust.—BENSUSAN v. NEHEMIAS (1851), 4 De G. 
& Sm. 381; 20 L. J. Ch. 5386; 17 L. T. O. S. 292 ; 
15 Jur. 503; 64 E. R. 878. 

2157. ——— To satisfy charge on trustee’s estate.] 
—Interest & an annuity payable by a brother to a 
sister presumed, after a long interval to have been 
satisfied, she having lived with & been maintained 
& clothed by her brother. 

A sum of £200 was charged on a brother’s estate 
in favour ot his sister. By his will, he devised the 
estate in trust to raise £950 for his sister, owing, 
as he expressed himself, to her by him :—Held: 
the £200 was thereby satisfied.—SHADBOLT v. 
My ila (1861), 29 Beav. 405; 54 E. R. 
684. 
2158. Annuity payable by trustee—Annuitant 
maintained & kept by trustee—For long period.|— 
SHADBOLT v. VANDERPLANK, No. 2157, ante. 

Gifts held by parent on behalf of child.]—See 
Nos. 2171-2173, post. 








(b) As Executor. 


See, generally, EXECUTORS. 

2159. Legacy owed by executor—Legacy be- 
queathed by executor’s will.|—BarkKHAM  v. 
Porwane (1712), 2 Eq. Cas. Abr. 352; 22 E. R. 

2160. ———- -~—— Conditions of original legacy 
varied.|—Husband by will gave an annuity of £10 
per annum to his niece A., an annuity of £10 per 
annum to his niece B. & made his wife extrix. ; 
the wife by will gave £10 per annum annuity to 
A. & £10 per annum to B. to begin upon the con- 
cp ii of their surviving their respective 
mothers; these must bo intended to be additional 
annuities, & not in satisfaction of those given by 
the husband’s will ; so though not given upon such 
contingencies, & greater in point of duration, yet 
it not expressed by the wife to be in satisfaction 
of the annuitics given by the husband’s will, the 


Part XI.—SATISFACTION AND ADEMPTION. 


ct. will allow them the annuities given by both 
wills.—CROMPTON v. SALE (1729), 2 P. Wms. 553 ; 
1 Eq. Oas. Abr. 205 ; 24 E. R. 858, L. C 


nno :—Refd. Clark v. Sewoll (1744), 8 Atk. 96; Re 
Horlook, Oalham >. Builth, [1895] 1 Ob. 16. 


2161. ee ——.]|—PULLEN v. 
(1746), 3 Anst. 830; 145 E. R. 1053. 
2162. -j—Legacy at 21, the 
interest for maintenance, not satisfied by advance- 
ments during minority for the infant’s benefit, 
nor by a legacy larger, but of a different nature, 
received under the will of exor.; there being no 
positive relinquishment ; though no demand for 
B hel v. BROWN (1798), 4 Ves. 362; 31 
Annotation :—Refd. Cory v. Gertcken (1816), 2 Madd. 40. 
2168. -]|—Testator, who had 
received two legacies, bequeathed to his infant 
daughters, gave them, by his will, great con- 
tingent benefits, & specified by a memorandum, 
that he had received their legacies :—Held: these 
contingent benefits were not a satisfaction of the 
demand which the daughters had against their 
father’s assets in respect of his receipt of their 
Ceoe  e v. InBy (1825), 4 L. J. O. S. 
2164. -|—Testator, under his 
wife’s appointment, was entitled to her residuary 
estate, charged with her pecuniary legacies, 
including one of £100 to J., & another of £100 
to M., who was a married woman, to her separate 
use, independent of her husband; & it was left 
to his discretion either to pay the charges in his 
lifetime or to direct them to be paid by his exors. 
He did not pay them in his lifetime ; but amongst 
other legacies which by his will he directed his 
exors. to pay was a sum of £500 to J., & a sum of 
£100 to M., not limited to her separate use :— 
Held: (1) the sum of £100 given to J., by the 
appointment of the wife, was satisfied by the £500 
bequeathed by testator; (2) the sum of £100 
bequeathed to M. was in addition to, & not a 
satisfaction of, the £100 given to her separate 
use by the wife.—FourDRIN v. (iOWDEY (1834), 3 
My. & K. 383; 3L. J. Ch. 171; 40 E. R. 146. 
Annotations :—.48 to (2) Apld. Fairer v. Park (1876), 3 Ch. D. 
309. Generally, Mentd. Du Hourmoelin vr. Sheldon (1839), 
1 Boayv. 79; A.-G. v. Southgate (1812), 12 L. J. Ch. 147 ; 
Boughton v. Boughton, Boughton v. James (1848), 1 
H. L. Cas. 406; Barrow v. Wadkin (1857), 24 Beav. 1. 
2165. Issuing out of different pro- 
perty.|—H. by his will gave an annuity of £20 
to his daughter & the heirs of her body & appointed 
his son exor., who by his will gave to her & her 
daughter an annuity of £20 to be paid out of real 
estate ; & by an indorsement upon the will with 
& pencil, ** Directs that this annuity shall not be 
taken for another £20 annuity, but to confirm the 
£20 per annum, left her & her daughter by her 
father’ :—Held: the daughter was not entitled 
to both annuities; not upon the ground that the 
indorsement being unattested could affect the real 
estate charged with the annuity; or under the 
doctrine of satisfaction, but by way of exoneration 
of his father’s personal estate, he being the only 
person chargeable by way of personal demand 
as the exor. of his father.— HEATHER v. ITEATHER 
(1738), West temp. Hard. 345; 25 E. R. 973; 
sub nom. HEATHER v. Riper, 1 Atk. 425. 


Se PART XI. SECT. 5. 

1711. Satisfaction preasumed—Gifi to 
child held by father u nie 
of gr amount.}—In general, a 
father will be presumed to have paid 
the debt he owes to a daughter, when 
in life he givos her on her 

&® greater sum than ho owes her. It & 
is not necessary that thoro should be 
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an ox ress sti ulation to that effect, 
or that the fasband should know of 
the debt.—Hayvisa v. GARVEY ical G 
8 I. Kq. R. 90 ? 2 Jo. & Liat. 268.—I ry 
; s. SE ee tid a ebondet 
ion—Gi. chi e388 
By a marriage settlement of 1832 real 

ersonal estate of H., the intonded 
wife, was conveyed tu trustecos in trust 
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2166. —— Settlement executed by executor—In 
favour of legatee.|—A legacy of £150, given by a 
collateral ancestor to the daughter of A., which 
was paid A., & who after gave her £1,000 portion, 
settled a church lease on her, & maintained her & 
her husband fourteen years :—Held: this was no 
satisfaction.—CHIDLEY v. LEE (1703), Prec. Ch. 
228; 2 Eq. Cas. Abr. 350; 24 E.R. 111. 
Annotations :—Dbtd. Wood v. Briant (1742), 2 Atk. 521; 


Chave v. Farrant (1810), 18 Ves. 8; Plunkett v. 
Lewis (1844), 3 Hare, 316. 


2167. ——.|—A sum of money, to 
which A.’s daughter was, under his marriage settle- 
ment, entitled, expectant upon his death, was, 
by her marriage settlement, assigned to trustees 
upon certain trusts for her & her children: A. 
died in 1797, having the moncy in his hands, & 
leaving an only son, who was also one of the 
trustees of the daughter’s marriage settlement, 
his exor.; in the same year, the son paid his 
sister & her husband small legacies, given them 
by his father’s will; & by a deed, purporting to be 
made in consideration of natural love & affection, 
declared the trusts of stock, which he expended 
£2,000 in purchasing, & which stood in the names 
of himself & another person, to be for his sister, 
& her then children; he died in 1813, & no 
demands being made during his life, of any sum 
as duc under his father’s marriage settlement :— 
Held: the gift by the brother was not a satis- 
faction of the debt due from him as exor. of his 
father; & the length of time which had elapsed, 
without any steps being taken to enforce the 
claim, was not a sufficient ground for presuming 
satisfaction, where a married woman was con- 
cerned.—DREWE v. Bipacoon (1825), 2 Sim. & St. 
424; 4L.J.0.8. Ch. 33; 575. R. 408. 
anaoiation :—Refd. Plunkett v. Lewis (1844), 13 L. J. Ch. 


2168, Legacy owed by joint executors—Legacy 
bequeathed by one executor only.|—-GARRAT v. 
GARRAT (1735), 2 Eq. Cas. Abr. 356 ; 22 E. R. 302. 








Sect. 5.—-DEBTS DUE FROM PARENT TO 
CHILD 


2169. Application of doctrine of satisfaction— 
Whether same as between debtor & credtior.|— 
Torson v. CoLLIns, No. 2126, ante. 

2170. -|\—Qu.: whether the law as 
to satisfaction is the same between debtor & his 
creditors & a father & his children, provision being 
made for the latter by the father’s will —STOCKEN 
v. STOCKEN (1838), 4 My. & Cr. 95; 7 L. J. Ch. 
305; 2 Jur. 693; 41 E. R. 38, L. O. 

Annotations :—Refd. Plunkett v. Lewis (1844), 8 Jur. 682, 
Se eee asl tries wage T7a de Kona 
rusts (1871, 40 3. Ch. 637; Wlison v. Turner (1883), 
2171. Satisfaction presumed—Gift to child held 

by father—Subsequent gift of greater amount.|— 

KIRRINGTON v. ASTIE (1637), Toth. 78; 21 E. R. 

128. 

2172. -]}—WILLOUGHBY v. RUT- 
LAND (EARL) (1639), Nels. 38 ; 21 E. R. 783. 
2178. .|—A father, having a 
legacy left to his daughter, gave her more on her 
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for R., the intended husband for life, 
& after the death of the survivor of 
R. & H., in trust for the children of the 
marriage, as It. H. or the survivor 
should appoint, & in default of appoint - 
ment for the children equally. The 
children allowed R. to obtain pos- 
session of the trust fund, which he 
mixed with moncys of his own, & in 


presump- 
than debt.}— 
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Sect. 5.—Debis due from pareni to child. Sect. 6.] 


mairiage; on acquiescence during his life :— 
Held: the legacy ought not to be demanded.— 
SEED v. A ABHOED (1750), 1 Ves. Sen. 501; 27 


HE. R. 1167. 
Annotations :—F Chave v. Farrant (1810), 18 Vos. 8; 

Plunkott v. Lewis (1844), 3 Hare, 316. 

2174. Debt due to son for work done— 
Legacy & benefit of greater amount.|——-A son 
placed by his father in business, accounting to his 
father for all the profits, deducting only the 
expense of his board, having made no demand for 
wages during his father’s life :—Held: he was not 
entitled as a creditor after his father’s death ; 
or, if he had a demand, it was satisfied by a will, 
_" " _ him a legacy to a greater amount, & other 
benefits —PLUME v. PLUME (1802), 7 Ves. 258; 
32 E. R. 106. 

2175. ——— Gift of marriage portion—Of greater 
amount.|—Satisfaction is implied of a debt from 
a father to his child by a marriage portion of a 

ter amount.—CHAVE v. FARRANT (1810), 18 
Ves. 8; 34 E. R. 220. 

lations :—Distd. Drewe v. Bidgood (1825), 4 L. J. O. 
8. Ch. 33. Folld. Plunkett v. Lewis (1844), 3 Hare, 316. 

Refd. Re Lawes, Lawes v. Lawes (1881), 20 Ch. D. 81. 

2176. .|—A trust fund, to which 
a father was entitled for life, & his son & daughter 
in remainder, was sold, & the proceeds received 
by the father. Subsequently, on the marriage of 
the daughter, the father settled property for her 
benefit of a larger value than the proceeds of the 
trust fund :—Held: (1) the claim of the daughter 
against the father in respect of her share of the 
proceeds of the trust fund must be presumed to be 
satisfied by the settlement; (2) neither the 
expression in the settlement of the consideration 
of natural love and affection, nor the ignorance 
of the husband of the rights of the wife in the trust 
fund, had the efiect of excluding the presumption 
of satisfaction. 

(3) Semble: evidence is admissible ecithcr in 
support or rebut the presumption. 

(4) : whether, in the case of a portion of the 
precise amount of the debt, the expression of 
natural love & affection, as the consideration for 
the settlement, might not be material on the 
question of satisfaction. 

(6) Advances made by a father to his son, 
simpliciter, not a purchase or satisfaction of the 
claim of the son to the proceeds of a trust fund 
belonging to the son possessed by the father after 
such advances.—PLUNKETT v. LEWIS (1844), 3 
Hare, 316; 13 L. J. Ch. 205; 2 L. T. O. S. 457; 
8 Jur. 682 ; 67 E. R. 403. 


Annotations :—<As to (1) Consd. Re Lawes, Lawes v. Lawes 
creel) 20 Ch. D. 81; Crichton v. Crichton, {1896} 1 Ch. 
70. 48 to (2) Refd. Re Lawes, Lawes co. Lawes (1881), 
30 Ch. D. 81. 48 to (3) Crichton v. Crichton, [1896] 
1 Ch. 870. 48 to (4) Refd. Re Lawes, Lawes o. 
(1881), 20 Ch. D. 81. 
-]—(1) Testator by his will 
gave to his married daughter £2,000 for her 
separate use, ‘‘ to be in bar & full disc e of all 
other claims which she or her husband might have 
or make on his estate” :—Held: this was not 
like a case of election properly, nor a condition of 
forfeiture ; but the legacy was a discharge pro 
tanta of any rights which the wife or husband in 


1861 one of the Itf., of 
a suit to compel . blog 





Anno 











wes 


Se eenamemmamieeas) 
e 





age, executed 4 
6 


EgurIty. 


her right eaten have against the estate; & tho 
husband & wife were properly joined as pitis. nn 
en 


(2) A father, having a power of appo 
which was 


favour of children, appointed an estat 
a with peace i legacies to his da hter. 
He & she afterwards sold it for £3,700 & the father 
received the money & with it paid off the charges 
on the estate. Afterwards she married, & on her 
marriage the father covenanted as her portion, 
to pay within twelve months after his death 
£10,000 on the trusts of the settlement & to pay 
her £200 a year in the meantime. The Eeaaeaction 
of the appointment & sale was not made known 
to the husband :—Held: if the father ever 
intended the appointment for the benefit of the 
child the settlement was a satisfaction of the debt. 
—HARDINGHAM v. THOMAS (1854), 2 Drew. 3538 ; 
23 L. J. Ch. 910; 2 W. KR. 547. 

Annotation :—Generally, Refd. Crichton v. Crichton (1895), 

65 L. J. Ch. 13. 

2178. ——— Pro tanto.] — HARDINGHAM  v. 
THOMAS, No. 2177, ante. 

2179. Circumstances rebutting presumption— 
Covenant to charge estate—Appointment under 
power—Of sum forming estate of another.|— 
ROBERTS v. DIXALL (1738), 2 Eq. Cas. Abr. 668 ; 
22 KB. R. 561; sub nom. ROBERTS v. DIXWEIL, 
West temp. Hard. 536; 1 Atk. 607. 

Annotations :—Refd. Douglas v. Willes (1849), 7 Hare, 318. 


Montd. Bagshaw v. Spencer (1743), 2 Atk. 570; ad v. 
Snell (1743), 2 Atk. 642: Kenworthy v. Bate (1802), 6 
Ves. 793; Morgan v. Morgan (1820), 5 Madd. 408; 


rg: ° 
Thornton v. Bright (1836), 2 My. & Cr. 230; Trash »v. 
Wood (1839), 4 My. & Cr. 324; Appleton v. Rowley 
gee: L. ht. 8 Eq. 189; Cooper v. Macdonald tty F 
th. D. 288; Re Redgate, Marsh v. Redgute 1902), 
72 L. J. Ch. 204; Re Adam’s Trustec’s & Frost’s Contract, 
{1907} 1 ‘Ch. 695; Re Hudson, Cassels v. Hudson, [1908) 
° Oo 


2180. —— Of equal sum.]—Testator, 
on the marriage of his son ©. covenanted with 
the trustees of C.’s settlement that he would by 
his will bequeath to his son C., or his intended 
wife, the sum of £2,500 to be held upon the trusts 
of the settlement ; & on the marriage of another 
son J., he covenanted with the trustees of J.’s 
settlement, that his exors. should, within six 
months after his death, pay to the trustees the 
sum of £2,500. By his will testator appointed 
to each of his sons, C. & J. the sum of £2,500 out 
of a fund over which he had a power of appoint- 
ment among his children, & to which his children 
were entitled in default of appointment, & declared 
that such appointment should be taken in full 
discharge of the covenants above-mentioned :— 
Held: the above appointments were not a satis- 
faction of the covenants, & the covenantees were 
entitled to prove as specialty creditors against 
testator’s estate.—GRAHAM v. WICKHAM (1863), 
1 De G. J. & Sm. 474; 2 New Rep. 410; 32 
L. J. Ch. 639; 8 L. T. 679; 9 Jur. N. S. 702; 
11 W. R. 1009; 46 BH. R. 188, L. JJ. 

2181. —-—— Marriage settlement by parent on 
child—-Consideration of natural love & affection.}— 
PLUNKETT v. LEwIs, No. 2176, ante. 








2182. ———_ ——— Husband ignorant of wife’s 
ag cae v. LEwis, No. 2176, ante. 
2188. ——— Gift to child less than debt—2iIn 


a marriage settlement 


uantity & interest.)—B 
i , 6 property of the wife, 


certain sums of stock, 
deed He purchased for pe a commission 


trustees commenced 

him to replace the releasing the trustees from the trusta in army, paid for his outfit, etc., 
fund. By arrangement of the trustees of the t. The children exe- e him an adequate yearly allow- 
with R., he & H., by deed of Sept. 25, cuted the release by the direction of ance, & paid a large sum for his pro- 
aeere irrevocably appointed the fund their father, without any professional motion. No one of the sums 480 
whims’ were of yt & one, ard 4 ‘oe tenta eftect & Jn nore a lt2.’e share of eee tune srenpetes 

5 -» & con or 

minor On thefee eee 8 under settlement. © fen fine that it wae stated 


adult children, & two years afterwards 


the 
to time paid sums of money for pitt. 


Part XI.—SATISFACTION AND ADEMPTION. 


were vested in trustees upon trust for the wife 
for life, for her separate use, & after her death for 
the husband for life, & after the death of the 
survivor, in default of appointment, for the children 
of the marriage insequal shares. There was issue 
of the marriage two sons only, each of whom 
attained his majority & married. The father 
obtained sole control of the trust funds, & ap- 
propriated them to his own use, but at the same 
time made handsome settlements on the two sons 
upon their respective marriages, & also various 
other gifts & advances to them out of his own 
property. The marriage settlement of one of the 
sons included a sum of stock which was an invest- 
ment of part of the proceeds of the misap- 
propriated trust funds. The various gifts & 
‘advances to the sons did not, in respect either of 
Neen of interest or amount, correspond with 
the shares to which they became entitled in the 
trust funds. The mother & sons all predeceased 
the father, who subsequently died :—Held: the 
facts & correspondence rebutted any presumption 
that the father made the settlements & advances 
in satisfaction of any part of the trust funds, & 
his estate was liable to make good to the repre- 
sentatives of the two sons their shares in the 
trust funds misappropriated by him without 
accounting for the properties settled upon, or 
given or advanced to, the sons by the father, 
including the sum of stock included in the son’s 
marriage settlement, which was an investment of 
art of the proceeds of the misappropriated trust 
unds.—CRICHTON v. CRICHTON, [1896] 1 Ch. 870; 
65 L. J. Ch. 491; 74 L. T. 357, C. A. 


Srcr. 6.—MARRIAGE SETTLEMENT—SATISF AC- 
TION OF COVENANT TO PROVIDE FOR WIFE. 


2184. Subsequent disposition or bequest by 
husband—Wife to elect between benefits.|—A. by 
marriage articles agreed to leave his wife £800 & 
her jewels, etc., but it was declared that notwith- 
standing the articles she should not be debarred 
of any thing he should give her by will. A. by 
will made a disposition of his whole estate, & gave 
his wife £1,000 :—Held: the wife must either 
waive the articles, or the will ; she could not claim 
the benefit of both.—HERNE (Lapy) v. HERNE 
(1706), 2 Vern. 555; 1 Eq. Cas. Abr. 203; 23 
KE. R. 959, L. C. 

Annotation :~Refd. Weyland v. Woyland (1742), 2 Atk. 

2185. ——— ——.|—-Corus v. Farmer (1707), 
2 Hq. Cas. Abr. 84; 22 EB. R. 29, L. C. 

21 ~———.|—-WEBSTER v. MITFORD 
(1708), 1 Swan. 449; 2 Eq. Oas. Abr. 862; 36 
K. R. 460, L. O. 

2187. ————.|—-GRANDISON (EARL) v. Prrr 
(1734), 2 Eq. Cas. Abr. 8392; 22 E. R. 834. 

2188. ———- Wife to take latter benefit./—A 
husband on iran bound himself to convey to 
his wife during his lifetime land of a certain value 
for her life by way of jointure, or in default to 
leave her on his death £1,000. The conveyance 
was not made, but he devised lands to his wife 
& her heirs :—Held: the lands so devised were in 
lieu of the jointure.—PEAcocK v. GLASCOCK (1631), 
] pee Oh. 45; 21 EB. R. 608. 

2189 ———.]—Lands settled in jointure, 


RED 
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are covenanted to be of the yearly value of £1,000, 
the husband by his will gives his wife £1,000 & 
other legacies. The jointure lands prove deficient 
£300 per annum :—Held: the legacies, which 
were admitted to be of greater value than the 
defect of jointure, ought to be taken in satisfaction 
of such deficiency.—MOoUNTAGUE (LORD) v. MAx- 
a (1716), 4 Bro. Parl. Cas. 598; 2 BE. R. 407, 


Annotations :-—Mentd. Dawson v. Chater (1724), 9 Mod. Rep. 
90; Shefficld v. Buckinghamshire (1739), 1 Atk. 628; 
Baker v. Pritchard (1742), 2 Atk. 387; Bakor v. Hart 
(1747), 3 Atk. 542. 





2190. Wife to have both benefits.|—A. on 
his marriage covenanted to purchase & settle £20 
a year on his wife for her life, & if he died before 


it was done, to leave her £300 out of his personal 
estate for her better livelihood & maintenance. 
He died without making any settlement, & by 
will gave his wife the interest of £330 for her life, 
with a power to dispose of £30 at her death :— 
Held: (1) she was entitled to the £300 by the 
articles, & exors. were not at liberty to settle £20 
@ year on her for her life; (2) legacy was not a 
satisfaction of the articles; but she should have 
the £300 by the articles, & the legacy too.— PERRY 
v. PerRY (1705), 2 Vern. 505; 1 Eq. Cas, Abr. 
203; 23 E.R. 923. 

2191. ——— ——— Subsequent disposition to cor- 
rect defects of first.|—-Where lands are settled in 
jointure, & covenanted to be of £500 per annum 
value, but the husband afterwards discovering a 
defect in the title, settled other lands as an 
additional jointure, & declared them to be in 
recompense of all deficiencies, either in title or 
value of the lands before settled; the jointress 
shall have lands of the full value of £500 per annum 
over & above the other lands, & all other pro- 
visions made for her by her husband’s will.— 
GROVE v. HooKH (1714), 4 Bro. Parl. Cas. 593 ; 
2K. R. 404; sub nom. Hook (LADY) v. GROVE, 
2 Eq. Cas. Abr. 389, H. L. 

192. Subsequent disposition not 
given to wife direct.|—-Where an estate is mort- 
gaged, the equity of redemption, unless there 
appears a clear intention of making a new settle- 
ment, remains subject to the old uses, or to the 
trusts of the original settlement. 

By a marriage settlement, a rentcharge of £200 
@ year was secured to the wife for life, payable 
quarterly, with powers of distress, etc. To enable 
the husband to mortgage, the wife released her 
rent charge to the mtgee. The equity of redemp- 
tion was reserved to the husband, who covenanted 
to convey other lands on the trusts of the settle- 
ment. The husband, by his will, gave his real & 
personal estate to his brother, on condition that 
he would allow his wife £300 a year for life :— 
Held: (1) the £200 a year remained a valid charge 
on the equity of redemption; (2) it was not 
satisfied by the £300 a year.—Woop v. Woov 
(1844), 7 Beav. 183; 49 E. R. 1034. 

Annotation :-—Gencrally, Mentd. Re Betton’s Trust Estates 

(1871), L. R. 12 Eq. 553. 

—— ——.]—See, also, Sect. 4, sub-sect. 3, ante. 

2193. Intestacy of husband—Distributive share 
of wife as satisfaction—& share by custom of 
London.]—Proviso in a settlement that the wife 
should not be barred of any thing the husband 
should give or leave by deed or will; he diced 
intestate, & a freeman of London, her shares by 
the statute & custom are not a satisfaction of the 











stood between pitt. & R., that they 

beh made ont “ne oboe fund in R.’s 
— : 8 posi was 

of & debtor to oh 


fund ; 
hia ‘five children for 





their respective shares of the trust 
the sums advanced, being 
respectively less in amount than pltf.’s 
share, were not a satisfaction of it 


pro tanto, & TX. was not entitled ta 
credit for them.—READE v. READE 
(1881), 9 L. R. Ir. 409, 427.—-IR. 
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Sect. 6.—Marriage settlement—-satisfaction of cove: 
nant to provide for wife. Sects. 7,8 & 9: Sub- 
secis. 1 & 2.] 

covenant.—KIREMAN v. KIRKMAN (1786), 2 Bro. 


©. 0. 95; 209 E.R. 55, L. C. 
Annotation :—Refd. Garthshore v. Chalic (1804), 10 Ves. 1. 





2194, -——— -|—GOLDsMID v. GOLDsm1D, No. 
1745, ante. 
2195. ——.]—By articles of agreement, in 





consideration of £4,000 to be paid by intended 
wife to intended husband, the latter covenanted 
generally to invest or lay out £4,000 for separate 
use of wife for her life, with remainder for benefit 
of children of the marriage. The husband died 
intestate, & the widow became his personal 
representative. The £4,000 consideration money 
Was never paid to the husband :—Held: widow 
was entitled to have covenant carried into effect, 
& also to receive her full distributive share of 
deceased husband’s personal estate & effects.— 
LANG v. LANG (18387), 8 Sim. 451; 6 L. J. Ch. 324; 
1 Jur. 472; 59 E. R. 179. 

2196. Annuity payable to widow by soclety—Of 
which husband a member—Covenant between 
members to pay annuities.|—-Members of a society 
covenanted mutually, that their widows should 
receive annuities from the society ; payment from 
the society is not a satisfaction for a covenant in 
the settlement by the husband to pay her an 
annuity in lieu of all claim on his personal estate.— 
RHODES v. RHODES (1790), 1 Ves. 96; 30 EH. R. 
247, L. C. 

2197. No specific covenant by husband— Wife 
entitled to jointure undor settlement—Bequest of 
life interest in husband’s estate—No election by 
wife.]|—Testator gave all his property in trust to 
pay the annual produce to his wife, who was 
entitled under their marriage settlement to a 
jointure rentcharge upon the estates of £700, for 
life, except a sum of £200 a year, which he gave to 
her niece; & after his wife’s death, he directed 
the yearly income to be accumulated, subject as 
aforesaid, which accumulations, together with his 
estates, he gave over to the sons of his nephew in 
succession :—Held ; (1) the widow was not bound 
to elect between her jointure & the life estate 
under the will; (2) the annuity was not charged 
on the corpus of the estate, but on the annual 
income & the accumulations.—SALVIN v. WESTON 
Ene L. J. Ch. 552; 12 Jur. N.S. 7003; 14 


Sect. 7.—SATISFACTION OF CLAIM OF DOWER. 


See, now, Law of Property Act, 1922 (c.16),s. 148. ! 


See REAL PROPERTY. 


Sect. 8.—ADEMPTION OF LEGACIES. 
See Sect. 3, sub-sect. 2, ante ; WILLS. 


— 


EQUITY. 


Skct. 9.—ADMISSIBILITY OF EVIDENCE. 
SuB-sHcT. 1.—PAROL EVIDENCE. 
See Dreps, Vol. XVII., pp. 302-858, Nos. 1144- 
1678 ; WILLS. 
2198. To support or rebut presumption— Whether 
admissible.}] — CurHBerT v. Pmacock (1707), 2 
Vern. 593; 1 Salk. 155; 1 Eq. Cas. Abr. 232 ; 


23 KK. R. 986, L. CO. 
on oo (1759), Dick. 331 ; 


Annotations :—Mentd. Ga 


Haynes v. Mico (1781), Rom. 41. 








2199. -|—PEPPER v. WEYNEVE 
ee). 2 Kq. Cas. Abr. 353, 772; 22 E. R. 300, 

2200. —— ——.|—FOWLER v. FowLer, No. 
2056, ante. 

rides ——- ——-.]—_SHUDAL v. JEKYLL, No. 1880, 
ante 

2202. ——- ———.]—-MascaL v. MascaL, No. 
2061, ante. 

2208. ——.]—A legacy by will of £1,350, 





then a portion of £1,000, & £600 given on the 
marriage of the legatee, not a satisfaction of the 
legacy, a declaration being proved, by parol 
evidence, that the father intended a further pro- 
vision.—DEBEZE v. MANN (1789), 2 Bro. ©. C. 
519; cited 11 Ves. at p. 548; 29 E. R. 284, L. C. 


Annotutions -—Consd. Wallace v. Pomfret (1805), 11 Ves. 
542. Refd. Trimmer v. Bayno (1802), 7 Ves. 608; Forris 
v. Goodburn (1858), 27 L. J. Ch. 574. Mentd. Robiason 
. le A (1804), 9 Vos. 577; Powys v. Mansfield (1836), 


2204. ——-- ———.]—(1) In the case of double 
provisions by a father for a child slight circum- 
stances of difference are not to be regarded. 

Satisfaction of a legacy by a parent to a child 
by a portion of the same amount, though with 
some circumstances of difference. 

(2) Whether parol evidence can be admitted 
originally of an intention to substitute the one 
provision for the other, or only where it is first 
offered against the presumption, it is clearly 
admissible to show, that the father was the author 
of the portion: viz. by stipulating on joining in 
the marriage settlement of his eldest son for a 
charge, & giving up interests in consideration of 
it.—Harroppr v. Hartropp (1810), 17 Ves. 1843 34 





E.R. 71. 

Annotations :—As to (1) Consd. Leighton v. Leighton (1874), 
L. R. 18 Eq. 458. d. Wharton v. Durham (1834), 3 
My. & K. 472; Kink v, Kddowes (1844), 3 Hare, 509 
2205. -—-——- -—~-.]—-BOOKER v. ALLEN, No. 1871, 

ante, 

2206, ——— ——--—.]— WEALL v. Rick, No. 1959, 
ante. 

rane -~ ———.]—L1Loyp v. Harvey, No. 2011, 
ante. 

ae ——- ——.]— HALES v. DARELL, No. 2096, 
ante. 

2209. —~- ———.|—-PLUNKETT v. LEwis, No. 

2176, ante. 

2210. ——.]|—KiIrK v. EppowEs, No. 

1781, ante. 


PART XI. SECT. 9, SUB-SECT, 1. 


2198 1. To support or rebut_presump- 
tion~—Whether admissible.}—L. by her 
will bequeathed £2,500 to trustees to 
apply the same in their uncontrolled 

ecretion towards the erection of a 
Presbyterian Church, including all 

t & accessories & 
t D. e Sues rently con. 


an, 
had been so 
expended, but the church had not been 
completed, & no manse had been 
built :—Held: statements of testatrix 
made eaecd nertly to the gifts in 
question were aduissible to show that 


she did not intend the gifts to be in 


substitution or reduction of the legacy. 
—Re LEGGATT, GRIFFITH v. CALDER, 
{1908] Vv. L. R. 385.—AUS. 


2198 li. ———- ———. }+-Parol evidence 
is admissible to fortify the presumption 
of a legacy being adeemed.—MOoNoK 
a aoe LORD) (1810), 1 Ball. & B. 


2198 iii, ———_ ——_. }—_ Where a parent, 
or one standing in loco pareniis, 
bequeaths a legacy to one towards 
whom he stands in this position, & 
afterwards advances a like or a greater 
sum on the marriage of the legatce, 
the law presumes the Gey. adeemed ; 
but the presumption may be rebutted 
by cvidence of a contrary intention. 


Paro] evidence alone will rebut the 
premmption, though the advancement 
e by sottlement & as a m 
portion. But the evidence must be 
clear to show the real intention of the 
parent in reference to the very advance- 
ment which primd facie has adeemed 
he legacy.—-CURTIN v. EVANS (1875), 


the | 
9 I. R. Eq. 553.—IR. 


2198 iv. ———- ——-.]—-Parol evidence 
& declarations of testator conten- 
poraneous, or subsequent, are B- 
sible to rebut or to confirm the legal 
presumption of ademption, but they 
must be directed to the vory trans- 
action relied on as an ademption.— 
ROURKE v. 


GRIFFITH v. BOURKE 
GRirvitTa (1888), 21 L. 2. Ir 92.—IR 
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GGLade 


1758, ante. 
22 








12. ———.]—ForD v. TYNTE, No. 1944, 

2218. —— ——.]}—Fowkes v. Pascoz, No. 
1878, ante. ; 

2214. ——.|—Re Tussaup’s’ ESTATE, 


TUSSAUD v. TUSSAUD, No. 2016, ante. 

2215. ——-.]—MONTAGU__v. 
(EARL), No. 2018, ante. 

2216. -|—Re FLETCHER, GILLINGS v. 
FLETCHER, No. 2045, ante. 

2217. —— Gift of double portion by 
stranger—Not standing in loco parentis.|-BooKER 
v. ALLEN, No. 187], ante. 

2218. Evidence of conversation—Specific refer- 
ence to gift by will.]|—(1) Where a father gives a 
sum to his daughter, by will, & afterwards gives 
an equal sum as a portion, it is presumed to be an 
ademption. 

(2) A conversation, in order to repel the pre- 
sumption, must clearly refer to the gift by will, 
not to any hope of the father, as to a further 
pee from another fund, which he makes 

nown to the party.— ELLISON v. COOKSON (1790), 
3 Bro. C. C. 61; 1 Ves. 100; 29 E. R. 409; sud 
nom. COOKSON v. ELLISON, 2 Cox, Eq. Cas. 220, 


SANDWICH 














de ry 

Annotations :—As to (1) Refd. Trimmor v. Buyne (1802), 7 
Ves. 508. As to (2) Consd. Trimmer v. Bayne (1802), 7 
Ves. 508. Refd. Druce v. Denison (1801), 6 Ves. 385. 
Generally, Mentd. Jerrard v. Saunders (1794), 2 Ven. 454; 
Fenton v. Hughes (1802), 7 Ves. 287; Baker v. Melhsh 
(1805), 11 Ves. 68. 


2219. Materiality of nature of conversation.] 
— TRIMMER v. BAYNE, No. 1821, a rte. 

2220. Inference from instrument contrary to 
evidence.|—-Parol evidence admitted & prevailed, 
against the presumption, that a debt is satisfi d 
by a legacy of greater amount; the will also 
affording an inference in favour of that pre- 
sumption.— WALLACE v. POMFRET (1805), 11 Ves. 
5642; 32 E.R. 1199, L. C. 

Annotations : —Expld. Ferris v. Goodbuin (1858), 27 L. J. Ch. 
574. Refd. Plunkett v. Lowis (1844), 13 L. J. Ch. 295. 
2221. Declaration by testator in favour of 

satisfaction—Provision for contrary declaration— 

No such declaration made.]|—By the marriage 

settlement of T. portions were provided out of 

settled real estate, for his younger children, to be 
paid after his decease, or before, if he should so 
direct: & it was provided, that any advances by 

T.. in his lifetime should be considered as in gatis- 

faction pro tanto of the portions of the children 

to whom advances should be made unless T. 

should declare a contrary intention by writing 

under his hand :—Held: the evidence of the wife 
to prove that a Le in the will of T. of his personalty 
not under settlement, in favour of his younger 
children, was not meant to be in satisfaction of 

the portions, was not admissible—FAZAKERLY v. 

GILLIBRAND (1837), 1 Jur. 656 ; previous proceed- 

ings (1834), 6 Sim. 591. 

2222. Declaration of testator—Before, after, or 
at time of making will.J|—WHALL v. Ricg, No. 
1959, ante. 

2228. Person in loco parentis—Parol evidence to 
prove status.|—-BOOKER v. ALLEN, No. 1871, ante. 

2224. -]—(1) The proper definition of 
& person in loco parentis to a child is a person who 
means to put himself in the situation of the lawful 
father of the child, with reference to the father’s 
office & duty of making a provision for the child. 

A person may stand in loco parentis to a child, 
although the child lives with & is maintained by 
its father. 

(2) Parol evidence is admissible to prove that 
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————+ | FLUFF WUUD U. KLUPWUUD, INO. | & PersOn Gid Mean tO PU nimselr in Loco pareniis 


towards a child, so far as relates to the child’s 
future provision ; & evidence of the declarations, 
as well as the acts of such person, are admissible 
for that purpose. 

(3) If the presumption of law against double 
sabe hire provided by a person in loco pareniis, 

e attempted to be rebutted by parol evidence, it 
may be supported by evidence of the same kind. 

(4) Declarations of a person in loco parentis are 
admissible in evidence upon the question of his 
intention as to providing a double portion for a 
child to whom he stands in that relation. 

(5) A codicil republishing a will, makes the will 
speak as from the date of the codicil, for the 
purpose of passing after purchased lands; but 
not for the purpose of reviving a legacy revoked, 
adeemed, or satisfied.—Powys v. MANSFIELD 
(1837), 3 My. & Cr. 359; 7L. J. Ch. 9; 1 Jur. 
861; 40 K. R. 964, L. C. 

Annotations :-—As to (1) Consd. Tucker v. Burrow (1865), 2 

Hem. & M 5; Re Ashton, ioem v. Papillon, [1897] 


. bl 
3 Ch. 574. Refd. Lyddon v. Ellison (1854), 19 Beav. 
Campbell (1868), L. R. 1 Eq. 383; 


ayre v. HE 376; Bennet 1. 
Bennet (1879), 10 Ch. D. 474; Re Hamlet, Pesnhen 


Cunningham (1888), 38 Oh. D. 183. 48 to (2) ‘ 
Tucker v. Burrow (1865), 2 Hem. & M. 515. Refd. Pym 
v, vale be (1841), 5 My. & Cr. 29; Kirk v. Eddowes 
1844), 3 Hare, 509. 48 fo (4) Refd. Campbell v. Camp- 

ell (1866), L. RK. 1 Kq. 383; Re Ashton, Ingram v. 

on, [1897] 2 Ch. 574. 4s to (5) Consd. Montague 

v. Montague (1852), 15 Beav. 565; ep wood v. Hopwood 
(1859), 7 H. L. Cas. 728. Reld. Hewson v. Carolin 
(1851), 17 L. T. O. 8. 296; Ravenscroft v. Jones (1864), 
4DoG. J. & Sm. 224. 


SUB-SECT. 2.—WRITTEN EVIDENCE. 


See DEEDS, Vol. XVII., pp. 302-358, Nos. 1144- 
1678 ; WILLS. 

2225. Extrinsic or intrinsic evidence—Admis- 
sible.|—-WEALL v. Rick, No. 1959, anie. 

2226. Extrinsic evidence—Written statements by 
testator—Showing intentions at time of making 
i a aah v. HINCHCLIFFE, No. 1956, 
ante. 

2227. ——- ——- Schedule to will.|—PoLe v. 
SomERs (LORD), No. 1512, ante. 

2228. Not referring to intentions 
regarding will—Not admissible.|—-WEALL v. RICE, 
No. 1959, ante. 

2229. ——- ——— Letters between testator & 
legatee.|-HAMMOND v. Smiru, No. 2084, ante. 

2280. j—Re SHIELDS, CoR- 
BOULD-ELLIS v. DALES, No. 1768, ante. 

2231. On counterfoill of cheque.}— 
Testator on return from abroad expressed satis- 
faction with the way in which appct., one of his 
sons, had discharged his duties under a power of 
attorney, &, on the son’s stating that he was under 
certain liabilities which he wished discharged, 
testator wrote & handed appct. a cheque for £200, 
not stating it to be in payment for services, nor 
was anything said as to a gift. The father never 
mentioned the subject again, nor was interest 
asked for on the £200. In filling in the counter- 
foil to the cheque in his cheque-book, testator 
wrote the word “loan.” Testator by his will 
anterior to the date of the cheque directed that 
any sums that his children should owe him in 
respect of loans should be set off against certain 
settled legacies or shares of residue, &, the trustees 
under his will having treated the £200 as a sum 
to be set off against appct.’s legacy & deducted 
interest upon it, he ed for a declaration that 
he was entitled to payment without any deduction. 
It was argued that the entry was not admissible 
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Sect. 9.—Admissibility of evidence: Sub-sect. 2. 
Sect. 10. Parl XII. Sects. 1 & 2: Sub-sect. 1.] 


as being against the interest of deceased :—Held : 
(1) the presumption of advancement of the son 
was rebutted by the contemporaneous declaration 
made by testator, although not communicated to 
the son; (2) the evidence of the counterfoil was 
admissible as part of the res gestae, & the £200 
was a loan to be set off against the son’s legacy.— 
Re ENGLAND, ENGLAND v. GARNETT (1912), 184 
L. T. Jo. 29. 

2282. Intrinsic evidence—Codicil to will—De- 
claring intentions as to satisfaction.|—Re Har- 
ROWBY (EARL), HARROWBY (EARL) v. RYDER 
(No. 2) (1902), 46 Sol. Jo. 638, C. A. 

2283. To prove testator’s indebtedness.|— POLE 
v. Somers (LORD), No. 1512, ante. 


Sect. 10.—BURDEN OF PROOF. 
2234. Rebuttal of presumption against double 
portions—Rests on claimant.|—The trusts of a 
term created by the settlor for raising portions for 


Equity. 


children, provided that any sum or sums of money 
which the settlor should in his lifetime or by his 
will settle or give upon or to the children entitled 
to such portions, should be taken in satisfaction 
thereof, unless the settlor should by writing declare 
the contrary. The settlor devised the estate 
charged with the portions, subject to that charge, 
upon trust for sale, & out of the proceeds to pay 
£5,000 each to two of the children, entitled to 
portions under the trusts of the term :—Held: 
prima facie the legacies must be taken to be in 
satisfaction of the portions, & it lay upon the 
children claiming both to show a declaration by 
the settlor to the contrary ; (2) the devise of the 
estate, subject to the charge of the amount of the 
fund raised for portions, did not entitle the children 
to the portions in addition to the legacies, in the 
absence of any express declaration to that effect.— 
PAPILLON v. PAPILLON (1841), 11 Sim. 642; 10 
L. J. Ch. 184; 59 E. R. 1027. 








2285. ——.]—MONTAGUE v. MONTAGUE, 
No. 1578, ante. 

22386. ———-.]|— Horwoon v. Horwoop, No. 
1758, ante. 


Part XIl—Performance. 


Srecr. 1.—IN GENERAL. 

2237. Nature of doctrine—Covenant to do 
particular thing—Satisfactory equivalent.]—-Where 
@ husband by a settlement before marriage was 
obliged to do a particular thing for the benefit 
of the wife, & he did a thing equally satisfactory, 
the ct. will presume a satisfaction by implication. 

W. on his son’s marriage settled £5,000 old & 
new annuities on himself for life, then on W.’s 
wife for life, remainder to his son for life, with 
remainder to the issue of the marriage. Not only 
so much as his estate for life, in these annuities is 
valued at, but the whole £5,000 must be brought 
into hotchpot before the son can be admitted to a 
share of W.’s personal estate who died intestate.— 
WEYLAND v. WEYLAND (1742), 2 Atk. 682; 26 
E. R. 777. 

2288. —— Act convertible to complete 
covenant.|——On marriage a husband covenanted 
to pay to trustees the sum of £2,000 at least, to 
be by them laid out in land in the county of D. & 
settled to the uses of the marriage ; the husband 
never paid the money to the trustees, but soon 
after the marriage purchased land in the county 
of D. & took the conveyance to himself in fee, & 
then died intestate, without making any settle- 
ment :—Held : the lands would be considered as 
purchased by the husband in pursuance of his 
covenant, & be liable to the trust of the settlement. 

Where a man covenants to do an act, & he does 
an act which may be converted to a completion of 
this covenant it shall be supposed that he meant 
to complete it (KmENyon, M.R.).—SOWDEN »v. 
SOWDEN (1785), 1 Cox, Eq. Cas. 165 ;-1 Bro. O. O. 
582; 29 EB. R. 1111. 


Anno :—Folld. Garthshore v. Chalie (1804), 10 Ves. 
1. Lench c 
ew. Phelips (1810), 17 Ves. 173 


v. Lench (1805), 10 Ves. 511; Perry 

2289. ——.|—-Where a tenant for life sold part 
of the settled estate under the authority of an 
Act of Parliament which directed him to lay out 
the consideration money in the purchase of other 
lands, & to settle them to the same uses, & he 
afterwards purchased lands, in fee simple, to nearly 
the amount, but died without having settled them 





accordingly, leaving them to descend upon his 
heir-at-law, who was also the first tenant in tail in 
remainder under the settlement, a ct. of equity 
will intend that the purchase was made in Pr 
formance of the obligation imposed by the Act, & 
will not permit the remainder-man to recover the 
value of the lands sold against the personal estate 
of the tenant for life. 

The whole doctrine proceeds upon the ground 
that a person is to be presumed to do that which 
he is bound to do; & if he has done any thing, that 
he has done it in pursuance of his obligation (LoRD 
BRoOUGHAM, C.).—-TUBBS v. BROoADWOOD (1831), 2 
Russ. & M. 487; 39 HE. R. 479. 

2240. Distinguished from satisfaction.]—Gor1p- 
SMID v. GoLDsmID, No. 1745, ante. 

2241, ———_.]—-WILES v. GRESHAM, No. 1743, 


ante. 

Distinguished from ademption.|—See No. 1821, 
ante. 
2242. Arising under statute.|—-Tusss v. BROAD- 
woop, No. 2289, ante. 


Secr. 2.—COVENANT TO SETTLE LANDS. 
SuB-sEcT. 1.—IN GENERAL. 

2248. Purchase must be subsequent to covenant.] 
—LECHMERE v. LECHMERE (Lavy), No. 798, ante. 

2244. Purchase of land by covenantor—Death 
without making settlement—Voluntary devise.|— 
If a man covenants to settle land of such a value, 
or an annuity out of land, & he afterwards pur- 
chases land, having no land before, & devises it, 
& dies, this land shall be liable to the covenant, & 
that against a voluntary devisee.—Tooxn v. 
Hastines (1689), 2 Vern. 97; 28 EH. R. 671. 
Annotations :—Mentd. Deacon v. Smith (1748), 8 Atk. 323; 
Wellesley v. Wellesley (1839), 4 My. & Gr. 561. 

2245. ———— —— Covenant to settle in tail male 
—Land purchased suffered to descend.}-—A. 
covenanted on his lage to purchase lands of 
£200 a year, & settle them for the jointure of his 
wife, & to the first, etc,, sons of the marriage. 


Part XII.—PERFroRMANCE. 


He pares lands of that value, but made no 
settlement; & on his death the lands descended 
on the eldest son. Ona bill by the son for specific 
performance :—Held: the lands descended were 
a satisfaction of the covenant.—WILCOCKS v. 
Wincocks (1706), 2 Vern. 558; 23 EB. R. 961. 
Annotations :—Folld. Lechmere v. Lechmere (1735), Cas- 
temp. Talb. 80. Refd. Lee v. Cox (1749), & Atk. 419; 
Garthshore v. Chalie (1804), 10 Ves. 1. entd. Hanbury 
». Bateman (1740), Atk. 63; Weyland v. Weyland 
41742), 2 Atk. 632; Haynes v. Mico (1781), Rom. 41; 
ruin v. Knatt (1842), 6 Jur. 885. 
2246. —-—.|— BRIDGES v. BERE 
(1708), 2 Eq. Cas. Abr. 34; 22 E. BR. 29. 
.— —— —— ——.|— GIBSON v. ScuDA- 
MORE, No. 1027, ante. 
2248 


Cem SUED 














‘ -]|—LECHMERE v. 
LECHMERE (LApy), No. 793, ante. 

2249. —— —— —— PEER ero purchased 
& suffered to descend, decreed to be taken as a 
part performance & satisfaction of the marriage 
articles—Hucks v. Hucks (1754), 2 Ves. Sen. 
568; 28 E. R. 362. 

2250. ——- ——_- ——— —.]+_E.. covenanted to 
lay out £7,500 in the purchase of lands to the use of 
himself for life, with remainder to his first & other 
sons in tail male. He purchased lands in fee of 
that value, & permitted them to descend to his 
eldest son :—Held: the lands so descended were 
a satisfaction of the covenant.—Davys v. HOWARD 
(1762), 6 Bro. Parl. Cas. 370; 2 E. R. 1140. 

2251. ——— Proviso for sale & pur- 
chase of other lands.|~-By marriage articles the 
eldest son was made tenant in tail. Proviso that 
the father might sell the lands by the consent of 
the trustees, & purchase other lands, & settle them 
to the like uses, he purchased other lands, but did 
not settle them to the like uses:—Held: good.— 
REEVES v. REEVES (1724), 9 Mod. Rep. 128; 88 
BE. R. 358. 

2252. ——-_  -———- Eldest son leaving 
daughter.]—GARTHSHORE v. CHALIE, No. 2283, post. 

2253. ——— ——— Intention to settle presumed— 
Against claims of heir-at-law.]|—Though the party 
who is under a covenant to purchase & settle 
lands dies before he has completed it, that is no 
reason why it should descend upon the heir-at-law. 

If the party had sold the lands or mortgaged 
them, it would have been evidence of a different 
intention, & would therefore have taken off all 
evidence of his intention to bind them by the 
articles (LORD HARDWICKE, OC.).—DEACON wv. 
Smira (1746), 3 Atk. 323; 26 EB. R. 988. 
Armee icq He eae (ESR a Be 9, 

Monid. Wellesley v. Wellesloy (1830s My. & Gri. 

2254. —— Land purchased suffered to 
descend.]|—LEWIsS v. HILL (1749), 1 Ves. Sen. 274; 
27 BH. R. 1028. 

2255. ——— ——— Purchase covenanted to be 
aera by trustees.]|——-SOWDEN v. SOWDEN, No. 2288, 
ante. 

2256. —— Will hostile to settlement—Intention 
of performance rebutted.|—-SMITH v. CAMELFORD 
(LORD), No. 1989, ante. 











57. —— Mortgage by covenantor—Intention 
of performance rebutted.|—DEAcON v. Smirn, No. 
2258, ante. 

22658. ———- —— Bankruptcy of covenantor— 


Performance against bankrupt.|—A. by his mar- 
riage settlement, covenanted to lay out £1,000 in 
the purchase of a house within a certain time, & if 
not, to invest £1,000 to be ready for such purchase ; 
the house, when pure d, to be conveyed to the 
trustees of the settlement to certain uses. A. did 
not make the within the time, or make 
any investment, he afterwards laid out £1,650, in 
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the purchase of a house, but made no conveyance 
to the trustees, though the purchase was considered 
by the parties to have been made in performance 
of the covenant. <A. subsequently mortgaged the 
house & other real estate, to secure £1,800 & 
shortly afterwards became bkpt., & a portion of 
the money raised by the mtge. being in the hands 
of bkpt.’s solr. was paid over to the assignees :— 
Held: the £1,000 formed a lien on the estate so 
pag et by the bkpt. which purchase was to 

e treated pro tanto as in periormance of the 
covenant, & such portion of the money raised on 
the estate purchased as came into the hands of the 
assignees should be applied in part discharge of 
the lien. 

According to the well established principles of 
the ct. established for many years, there is a right 
on the part of those who are interested under the 
settlement. to treat this estate as a purchase pro 
tanto, with the view of performing the covenant, 
as against bkpt., & all claiming under him, though 
not as against a purchaser for valuable considera- 
tion, without notice (KNIGHT BRUCE, V.-C.).— 
Re Symes, Ex p. PooLe (1847), De G. 581; 17 
rik Bey. 12; 10 L. T. O. S. 2093 11 Jur. 
1005. 

2259. ——_- ——- —— No performance against 
purchaser for value without notice.|—Re Symss, 
Ez p. POOLE, No. 2258, ante. 

2260. ——— Less in value than under covenant— 
Performance pro tanto.|— GARTHSHORE v. CHALIE, 


No. 2283, ante 

2261. oe ——-.]— Re SyYMzEs, Ex Dp. 
PooLe, No. 2258, ante. 

2262. ——- Defective title to part of land— 
Other land settled on beneficlary—Performance.]— 
DOWNES (COUNTESS) ¥v. MORETON (1681), 2 Cas. in 
Ch. 68; 22 H. R. 850. 

22638. Settlement on wife & issue of marriage- - 
Lands acquired after death of wife.]—P., on his 
marriage with T., executed a bond in the penalty 
of £2,000, with condition to be void if, in the event 
of T. surviving P., his exors., etc. should, within 
three months after his decease , pay to trustees 
£1,000 in trust for T., & if, mn the event of P. 
surviving T., & there being any child or children 
of the marriage living at the decease of P., his 
exors., etc. should, within three months alter his 
decease, pay to trustees £1,000 in trust for such 
child or children; & further if P. should, at any 
time during his natural life, become seised of an 
messuages, etc. in possession, & should settle the 
same upon T. & the issue of the said intended 
marriage, by such d conveyances in the law 
as counsel should advise, in such parts & propor- 
tions, & to such use & uses, as should be thought 
requisite, the better to make a provision for T. in 
case she should happen to survive P. After the 
death of T., P. having married again, & then, & 
not before, become seised of real estates, & having 
at his death left issue by both marriages, all the 
real estates of which he became seised during his 
life were subject to the obligation, & settled on the 
issue of the first marriage as tenants in common 
in fee.—PREBBLE v. BoGHuRST (1818), 1 Swan. 
309; 1 Wils. Ch. 161; 36 E. R. 402, L. OC. 


Annotations :-—. - Wollesley v. Wellesley (1839), 4 My. 
" Cr. 561. M Maxwell Ward 1832), il Erice, q: 
> urcan 9%, 


er v. 
: 839), 6 My. & Cr. ; 

ano, Metnulan . Maniuroan (1858), 5 Jur. net 56. 

2264. Covenant to discharge mortgage on settled 
property—By specific funds—Funds applied in 
purchase of reversions—Performance.]—A volun- 
tary settlement of various properties numbered 
consecutively contained a covenant 4 settlor to 


apply specific funds in the discharge of a mtge. on 
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Sect. 2.—Covenant to settle lands: Sub-sects. 1, 2, 
3, 4, 5 & 6. Sect. 8: Sub-sect. 1.] 


the property numbered 8 to the intent that pro- 
perty 8 might be held on the trusts of the settle- 
ment free of the mtge. The trusts of the settle- 
ment were for such persons & for such purposes & 

enerally in such manner as settlor should from 
ime to time during his lifetime in writing direct, 
& subject thereto upon trust for certain bene- 
ficiaries after his death. The settlement con. 
tained the usual power of revocation by deed, 
Instead of paying off the mtge. on property 8 the 
settlor applied the specific funds in purchasin 
three reversions which he subsequently arrange 
with the trustees’ solr. to put into settlement in 
satisfaction of his covenant. By a letter of direc- 
tions drafted by the trustees’ solr. & subsequently 
confirmed by deed poll settlor directed the trustees 
to hold property 8 subject to the mtge., in lieu of 
the same being paid off by him, & subject to that 
mtge. he directed them to hold the said premises 
upon the trusts of the settlement, & he thereby 
undertook to assign the three reversions to the 
trustees upon the trusts of the settlement. This 
undertaking was accepted by the trustees’ solr. on 
behalf of the trustees in satisfaction of the 
covenant. 

Settlor died five months later without having 
assigned the second & third reversions, but his 
exors., not realising that there could be any possible 
doubt as to the effective operation of the letter of 
directions, treated them as belonging to the 
trustees, who paid the policy premiums on both 
reversions, & in the case of the third reversion 
paid off a mtge. & took a reconveyance from the 
mtgee. Nine years after settlor’s death the exors. 
claimed the second & third reversions on the 
ground that settlor’s undertaking to assign them 
was only an imperfect voluntary gift. They 
offered to redeem any mtge. that the trustees had 
paid off. The trustees thereupon brought this 
action for a declaration that the two reversions 
belonged to them :—Held: settlor had shown no 
intention of revoking his voluntary covenant, but 
merely intended to satisfy his liability thereunder 
by undertaking to assign the three reversions, & 
the acceptance by the trustees’ solr. of that under- 
taking in satisfaction of the voluntary covenant 
was sufficient consideration to support the letter 
of directions & the undertaking therein contained. 

Semble : even if the undertaking had been purely 
voluntary, & as such an imperfect gift, the trustees 
could have held their legal interest in the third 
reversion against the exors.—CARTER v. HUNGER- 
FORD, [1917] 1 Ch. 260; 86 L. J. Ch. 162; 115 
L. T. 857. 

Expenditure on improvement of settled estate.|— 
See LAND IMPROVEMENT. 

Expenditure in execution of trust.|— See TRusTSs 
& TRUSTEES. 


SUB-SECT. 2.—NATURE OF PROPERTY PURCHASED. 
2265. Covenant to settle lands—Purchase of 
copyholds.|—Wiixs v. WILKS (1713), 2 Eq. Cas. 


Abr. 85; 5 Vin. Abr. 293; 22 EH. R. 80. 
2266. ——— ———.|—Where one is under articles 
to 


urchase & settle, Giclees by him shall go to 

e it good so far, but not of copyhold.—A.-G. 

v. Sv epEwooD (1760), 1 Ves. Sen. 534; 27 E.R. 
1188. 

ations ;-—Mentd. . Abbot (1802), 7 Ves. 490; 

Antes v. Durham capt 300). 10 Ves. ke ; rece oo 

Haberdasher’s Co. (1834), 1 My. & EK. 420. 

2267. Covenant to purchase lands of inheritance 


Equity. 


—Purchase of term—With covenant to purchase 
reversion.|—-LECHMERE v. LECHMERE (LaDy), No. 


793, ante. 
2268. Whether performed by purchase of 
reversions.|—-LECHMERE v. LECUMERE (LADY), 
No. 798, ante. 

2269 Purchase of houses in London.|— 
er v. Hiti (1749), 1 Ves. Sen. 274; 27 E. R. 

2270. —— & lands of borough English 
tenure.|—-Held : the purchase of houses in London 
& of lands of the tenure of borough English was 
not a due execution of a covenant in marriage 
articles to settle ‘‘ lands of inheritance.’”’-——PINNEL 
v. HWattEet (1751), 2 Ves. Sen. 276; Amb. 106 ; 
28 B. R. 179, L. C. 

2271. Purchase of lands at different times.]— 
LECHMERE v. LECIMERE (LADY), No. 793, ante. 











SUB-sSECT. 3.—MONEY TO BE LAID OUT BY 
TRUSTEES. 

2272. Land purchased by covenantor—Whether 
consent of trustees necessary.|—-LECHMERR v. 
LECHMERE (LADY), No. 793, ante. 

73. —— ——.]—SowpEN v. SOWDEN, No. 
2238, ante. 

2274. Land purchased by trustee—Purchase not 
in execution of trust.]|—Trustce for the purchase 
of land died without personal assets but having 
purchased land :—Held:; the cstates purchased 
were not liable to the trust, the circumstances 
affording no presumption that they were purchased 
in execution of the trust.—PERRY v. PHELIPS 


(1798), 4 Ves. 108; 31 E. R. 56. 
Aen :—Refd. Thellusson v. Woodford (1798), 4 Ves. 


2275. Land purchased by administrator—Pur- 
chase in execution of trust.]|—Personal estate was 
given to exors. in trust to invest £50,000, part 
thereof, in the purchase of land to be conveyed 
to the use of a nephew, with remainders over, 
& as to a considerable residue in trust for his 
nephew as residuary legatee. The exor. did not 
prove, & the residuary legatee became adminis- 
trator, with the will annexed, & purchased several 
estates partly with money of testator, in his own 
name, at prices amounting to £49,773. He sub- 
sequently improved one of these estates, so that 
it was worth £60,000, & by his will gave it to the 
tenant in tail in remainder of the estates directed 
to be purchased, on condition that he should accept 
it in satisfaction for all claims under the origi 
will :—Held: the estates, purchased for £49,773 
were purchased in execution of the trust for 
investment, & the condition was nugatory.— 
MATHIAS v. MATHIAS (1858), 3 Sm. & G. 552; 32 
ve z O. S. 25 Tigi S. 780; 65 E. R. 777. 

nno ‘ation — e 

Banking Co. v. Blick (1882), B2 Sn san eo 


SuB-sECT. 4.—VALUE OF LAND TO BE 
SETTLED. 

2276. Meaning of clear yearly value.]|—Power 
to jointure lands of the clear yearly value, etc. 
means clear of incumbrances, charges, & outgoings, 
not according to the custom of the country, does 
not mean clear of land-tax.—TYRCONNELL (LORD) 
v. ANCASTER (DUKE) (1754), Amb. 287; 27 E. R. 
159; sub nom. ONNEL (EARL) v. ANCASTER 
(DUKE), ANCASTER (DUKE) v. SHERRARD (LADY), 
2 Ves. Sen. 499, L. C. 

Annotation :—Mentd. Saunders v. Shafto, [1905] 1 Ch. 126. 


2277. Actual value more than declared value,)— 


Part XIJ.—PERFORMANCE. 


A father, in contemplation of the marriage of his 
son, proposed in writing, to settle an estate in a 
specified parish, worth £200 a year, free from 
incumbrances, on himself, for life, with successive 
remainders to his son & his intended wife, & the 
children, charged with £50 a year to his own widow, 
for life. By a settlement, not referring to the 
proposal, the father conveyed an estate, held in 
fee, worth £57 a year, & an estate of which he was 
tenant for life, with limitation to his son in tail, 
of the yearly value of £190, both in the specified 
parish,to the proposed uses, & absolutely covenanted 
that the conveyed hereditaments were of the annual 
value of £200, & that he was absolutely seised in 
fee of them. The marriage took effect, & both the 
son & his wife died, leaving an infant daughter ; 
the son had married a second time, & left a son, 
who became tenant in tail of the hereditaments 
worth £190 a year. In a suit by the infant 
daughter & the trustee of her settlement, against 
the representatives of her grandfather, settlor, 
for damages for the breach of his covenant :— 
Held: the proposals could not be looked to as 
defining the value of the property to-be settled ; & 
plitfs. were entitled to damages to the full extent 
of the value of the settled land, though that would 
create a total income under the settlement of £247 
instead of only £200.—W4AcE v. BICKERTON (1850), 
3 DeG. & Sm. 751; 19 L. J. Ch. 254; 15L.T.0.8. 
323; 14 Jur. 784; 64 E.R. 690. 


SUB-SECT. 5.—VALUE OF LAND TAKEN IN 
PERFORMANCE. 
2278. Ascertained at death of testator—Satis- 
faction pro tanto.J—PINNEL v. HALLET (1751), 
2 Ves. Sen. 276; Amb. 106; 28 lv. R. 179, LC. 


SUB-SECT. 6.—COVENANT TO SETTLE SPECIFIC 
ESTATE. 

2279. Covenanted estate exchanged—For another 
estate & sum of money—Substitution effected.|— 
By a settlement made on his marriage settlor 
covenanted with trustees to settle estate A. upon 
his wife, but did not. He subsequently exchanged 
estate A. for estate B. & £1,050, & died insolvent. 
In a suit by a creditor to administer his estate the 
ct. declared that estate B. & the £1,050 ought to be 
taken in substitution for A. :—Held: the £1,050 
was a debt by specialty under the covenant.— 
POWDRELL v. JONES (1854), 2 Sm. & G. 335; 2 
Hq. Rep. 624; 23 L. J. Ch. 606; 23 L. T. O.S. 
304 ; 18 Jur. 1048; 2 W. RR. 361; 65 E. R. 425. 


Sect. 3.—COVENANT TO PAY OR PROVIDE 
MONEY. 


SUB-SECT. 1.—OBLIGATION ARISING ON OR 
AFTER DEATH OF COVENANTOBR. 


2280. Covenant to pay specified sum—lIntestacy 
of covenantor—Share on distribution to or enaca 
-——Oovenant to leave his wife £620. Party die 
intestate, & wife’s share came to above £620 :— 
Held: this was a satisfaction —BLANDY v. WID- 
MORE (1715), 1 P. Wms. 324; 2 Eq. Cas. Abr. 
352, pl. 11; 2 Vern. 709; 24 E.R. 408, L. C. 
Anno — Parsons v. Parsons (1744), 9 Mod. Rep. 
464. Apld. Lee v. Cox & D’Aranda (1746), 8 Atk. 419. 
Distd. Haynes 1 Bro. C. ©. 129. Consd. 
Devese v. Pontet (1786), 1 Cox, Eq. Cas. 188; Rickman 

C.G, 3045 Gartnenore a "(i8i8), 
1 Swan. 211. Oonsd. Adams ». Lavender (1824), M‘Cle. & 
v-—VOL. ¥X. 
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Yo. 41. Distd. Lang v. Lang (1837), 8 Sim. 451; Salisbury 
. alisb (1848) 6 HB Consd 

1848), 2 

», L R 


. 8 Eq. 408. . James v. Caatle 

. T. 665. ‘Conad. Re Hall, Hope v. Hall, 
1 Ch, 562. Refd. Hanbury v. Bateman (1740), 

2 Atk. 63; Barret v. Beckford (1750), 1 Ves. Sen. 519 ; 

Kirkman v. Kirkman (1786), 2Bro. C. C. 95; Twisden 

v, Twisdon (1804), 9 Ves. 413. 

2281. Covenant for payment by 
executors.|—-L. previous to his marriage with D. 
covenanted that he would by will, or by some good 
assurance in the law, grant to D. or E., the mother, 
or her exors., etc. in trust for D. & for her separate 
use, £1,000 to be paid to D. after his decease ; 
& in case he should not by will or otherwise assure 
to D. the £1,000 then his exors., etc. should within 
six months after his decease pay D. the £1,000. 
L. died without making any will or deed in regard 
to the £1,000 :—Held:;: D. was not entitled to the 
£1,000 & the distributive share likewise of L.’s 
personal estate, being meant only to secure a 
provision for the wife, without any intention of the 
husband to leave it as a debt.—LkEE v. Cox & 
D’ARANDA (1747), 3 Atk. 419; 1 Ves. Sen. 1; 
26 I. R. 1042, L. C. 

Annotations :—Distd. Haynes v. Mico (1781), 1 Bro. C. C. 
129. Consd. Devese v. Pontet (1785), 1 Cox, Eq. Cas. 
188; Rickman ». Morgan (1788), 2 Bro. C. C. 

Hichardson v. Elphinstone (1794), 

Sparkes v. Cator (1797), 3 Ves. 530. Consd. 

v. Chalic (1804), 10 Ves. 1; Goldsmid v. Goldsmid (1818), 

1 Swan. 211; Adams v. Lavender (1824), M‘Cle. & Yo. 

41. Distd. Lang v. Lang (1837), 8 Sim. 451; Salisb 

Salish (1848), 6 Hare, 526. nsd. Thynne v. ngall 

(1849), 2 H. L. Cas. 131; He Hall, Hope v. Hall, [1918] 

1 Ch. 562. Refd. Barret v. Beckford (1750), 1 Ves. Sen. 

519; Warren v. Warren (1783), 1 Bro. C. CO. 305; Kirkman 
v. Kirkman (1786), 2 Bro. C. C. 95; Twisden v. Twisden 
(1804), 9 Ves. 413; He Gibbins, Lx p. Tindal (1832), 1 
Deac. & Ch. 291. 

2282. Will of covenantor inoperative— 
Share on distribution to covenantee.|—GoLDsmMID 
v. GOLDSMID, No. 1745, ante. 

2288. Covenant to leave moiety of estate— 
Intestacy of covenantor—Share on distribution to 
covenantee.|—(1) Covenant in marriage settle- 
ment by the husband in the event of his death, 
leaving his wife surviving & children, within six 
months after his decease to convey, pay, assign, 
etc., one full & clear moiety of all such real & 
personal estate as he shall be seised & possessed of, 
or entitled to at his decease. Upon the principle 
of paid performance the widow is not entitled in 
addition to the moiety under the covenant to a 
third of the residue of the personal estate by the 
intestacy of her husband. 

(2) Covenant to purchase & settle upon the first 
& other sons in tail male, a purchase of less, 
equal, or greater value, & the conveyance taken 
in fee:—Held: to be in performance & satis- 
faction. 

(3) Husband to leave or pay at his death to a 

erson independent of that engagement entitled 
by law to a provision, the construction is to be 
with reference to that; & the slight difference 
between leaving & paying, or whether within 
three or six months, not attended to. — 

(4) The year allowed to exors. & administrators 
only for convenience, & does not prevent vesting.— 
GARTHSHORE v. CHALIE (1804), 10 Ves. 1; 32 


E. R. 743, L. C. 
Goldsmid (1818), 1 
Cle. & Yo. 4 











ions :—Consd. Goldamid v. 

A al > Adams v. Lavender (1824), M’ 

Glengal v. Barnard (1836), 1 Keen, 769; Re 

Hall, (1918) 1 Ch. 563. Refd, Wathen v.81 8 

add. ¢ > ang v. Lang ur. : Salis 

* 1855), 3 Sm, & G. 83; rae o Shore tiSea), 

’ m. ° , ° ore > 

Drew. & Sm. 589; Willis v, Willis (1865), 34 Beav. 340% 
James v. Castle (1875), 33 L. T. 665. 


2284. Covenant to appoint by will—Power not 
exercised—Share in fefault to covenantee.|/— 


KK 
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Sect. 8.—Covenané to pay or ee money: Sub- 
sects.1,2,8&4. Part XIII. Sects. 1 & 2.) 

Testatrix, bequeathed a sum of £5,000 upon 
trusts for her nephew for life, & then for his wife 
for life. She then gave to her nephew a power of 
appointment by will over the £5,000 amongst 
his children; & in default of ey pouuanent, or 
subject to any such as should not be a complete 
& entire disposition of the whole sum, she gave 
the same to all her nephew's children absolutely, 
to become vested at 21 or marriage. The nephew 
had five children, one of whom, a son, after attain- 
ing 21, died unmarried & intestate. Afterwards 
a daughter, who had also attained 21 married, & 
on this occasion the father covenanted that he 
would, in exercise of the power, appoint by will 
to the trustees of her settlement one-fifth of the 
£5,000. The daughter also assigned to the 
trustees all that her fifth part or share in default 
of any testamentary appointment of & in the sum 
of £5,000. The father died without having 
exercised the power in any way. Upon the death 
of the widow, the trustees of the settlement 
claimed not only the sum of £1,000, but also one- 
fifth of the remaining £4,000, as being a part of the 
fund which was not completely & entirely disposed 
of by the covenant of the appointor Ht eld: the 
covenant, though not actually performed, had 
been substantially satisfied ; & pltfs. were entitled 
to no more than £1,000. 

Semble: a covenant by a fiduciary donee of a 
testamentary power, to exercise the power to a 
certain extent in favour of one of the objects of a 
powels is illegal & void.—THACKER v. Kxy (1869), 
4 R. 8 Eq. 408. 
Annotations :-—. nek opine 

Re Bradshaw, Bradshaw v. Bradshaw, [1902] 1 Ch. 436; 

He Cooke, Winckley v. Winterton, [1922] 1 Ch. 292. 

2285. Covenant to provide for wife—Performance 
by intestacy.|—BLANDY v. WiIpDMORE, No. 2280, 
ante. 

2286. ———- ——.]—LEE v. Cox & D’ARANDA, 
me 2281, ante. 





287, ——— ——-.|—-GARTHSIIORE v. CHALIE, No. 
2283, ante. 

288. ——— ——.!|— GOLDSMID v. GOLDSMID, No. 
1745, ante. 


2289. Difference between obligation accruing & 
distribution—Whether material to performance— 
Delay in payment of share.|—GARTHSHOREV. CHALIE, 
No. 2283, ante. 

2290. Covenant to pay annua] sum—Life interest 
—No performance by intestacy.] — Settlement 
previous to marriage of the wife’s fortune on herself 
with a covenant by the husband in consideration 
of the marriage, etc. & for making some provision 
for the wife & her issue, to pay within three months 
after his death £6,000 to the trustees, in trust, 
if the Wife should survive him, & there should be 
no issue, which was the event, to pay £1,500 to 
the wife, her exors., etc. & to pay the interest of 
the remainder £4,500 to her for life :—Held: she 
was entitled to dower & her share under Statute 
of Distribution was not a satisfaction or per- 
formance of the covenant.—CoucH v. STRATTON 
me ea ped. are ad “ ried 6H 

—, ury v. ’ 9 
math Apld. James v. Caatie (1879), 33 i 665. Rela’ 
Garthshore v. (1804), 10 Ves. 1; He Hall, Hope v. 
Hall, (1918) 1 Ch. 562. 


v, Looko (1880), 15 Ch. D. 204 ; | 


EQuiry. 


2201. ——- ——- ——.]—Where a husband 
covenanted, by his marriage settlement, to give, 
devise, bequeath & secure to his widow an annuity 
for her life after his decease, to be levied, raised 
& paid to hér by his heirs, exors. & administrators, 
& the husband afterwards died intestate :—Held: 
on the authority of Couch v. Siratton, No. 2290, 
ante, the widow’s share of the husband’s personal 
estate, under Statute of Distribution, 1671 (c. 10), 
was not to be taken by her as a performance of his 
covenant, either wholly or pro tanto.—SALisBURY 
v. SALISBURY (1848), 6 Hare, 626; 17 L. J. 
Ch. 480; 12 Jur. 671; 67H. R. 1272. 

2202. ——- ——- ——.]| JAMES v. CASTLE, No. 
880, ante. 

Effect of testamentary provision—Whether per- 
formance.|——See Sub-sect. 3, post. 


SUB-SECT. 2.—OBLIGATION ACCRUING DURING 
LIFE OF COVENANTOR. 


2293. Breach on death of covenantor—No per- 
formance by intestacy.|—OLIVER v. BRICKLAND 
ag cited in 3 Atk. at pp. 420, 422; 26 HE. R. 


Annotations :— Distd. Lee v. Cox & T’Aranda (1747), 3 
Atk. 419. Gonsd. Garthshore v. Chalic (1804), 10 Vos. 1. 


2294, —— |—LEE v. Cox & D’ARANDA, 
No. 228], ante. 





SuB-sECT. 3.—EFFECT OF T'ESTAMENTARY 
PROVISION. 
Satisfaction by testamentary gift.|— See Part XI. 
Sect. 4. 


Susp-suct. 4.—COVENANT TO SECURE ANNUITY. 
2295. Covenant to charge land—Before specified 
date—Land purchased between covenant & time 
for performance—Whether subject to charge.|— 
Semble: if a person covenants that he will, on 
or before a certain day, secure an annuity, by a 
charge upon freehold estates or by investment in 
the funds, or by the best means in his power, such 
covenant will create a lien upon any property to 
which he becomes entitled between the date of the 
covenant & the day so limited for its performance. 
—WELLESLEY v. WELLESLEY (1839), 4 My. & Cr. 
561; 10 Sim. 256; 9 L. J. Ch. 21; 4 Jur. 2; 
41 E.R. 213, L. C. 


Annotations :—OConsd. Mornington v. Keane (1858), 2 De Gi. 


& J. 292. Mentd. Langton v. Horton (1842), 11 1. J. Ch. 

299; Wilson v. Wilson (1848), 1 H. L. Cas. 538; Hoaro 

». Dresser (1859), 7H. L. Cas. 291; Trevor 0. Huchins 

(1897), 76 L. T. 183. 

22968. ——- ——- ——~- ——-.]—A covenant that 
the covenantor would on or before a specified 
day either by « chargo on freehold estates in 
England or Wales, or by an investment in the 
funds, or by the best means which might be then 
in his power, secure the payment of an annuity 
to a trustee for his wife:—Held: not of iteclf 
sufficient to create a charge on the covenantor’s 
property.—MORNINGTON v. KANE (1858), 2 


ECT UB-SECT trustee should stand possessed of all there was no issue :—Held: the wife, 
gos . pools fears for wif : his petwondl pro f 7 gt the & Aedes peapoenity — Foy ie the at in tush 
° ~~ 9 r r 
Performance by intestacy.}—Where a of the intended if ic the issue of the express words ontrary, entitled 
hus his , with power to her to dis her us 


that, for the purpose of ma a 
further provision for his intended wife, 
in cage she should survive him, a 


among such issue 
husband died before her intestate, & 


to share of t 
Statute of Distributions.— 


Part XIII.—MARSHALLING OF ASSETS. 


De G. & J. 292; 27L. J. Oh. 791; 82 L. T. 0.8. 
97; 4 Jur. N. S. 081; 6 W. R. 434; 44 E.R. 
1001,L.C.&L. JJ. 
Annotat :——Consd. Montagu v. Sandwich (1886), 32 Ch. D. 
526. Refd. Tailby v. Official Recelver (1888), 13 App. 
ons: a Mentd. Beavan v. Mornington (1860), 8 H. p: 


2297. ———- Contracted to be purchased by 
covenantor—-Equitable charge.|—-(1) A wife had a 
jointure secured on her husband’s estate X. 
In 1844 the husband contracted to purchase an 
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estate Y., & to enable him to sell the estate X. 
the wife, in 1845, released her jointure, & he then 
covenanted to secure it out of ‘‘ estates he should 
thereafter acquire.’’ Before the estate Y. had 
been conveyed, the husband contracted to sell 
it :—Held: in equity, the estate Y. was charged 
with the jointure. 

(2) A covenant is to be construed most strongly 
against the covenantor.—WARDE v. WARDE 
(1852), 16 Beav. 108; 51 E. R. 716. 


Part XII|—Marshalling of Assets. 


Sict. 1.—IN GENERAL. 

2298. One claimant with right to resort to two 
funds—Another with right to one of same funds.}|— 
POVYE’S CASE (1680), Freem. Ch. 51; 2 Eq. Cas. 
Abr. 256, pl. 1; 22 HK. R. 1052, L. C. 

2299. ——— -——.|—-SNEED v. CULPEPPER (LORD 
& Lavy) (1717), 2 iq. Cas. Abr. 255, pl.1; 22 
kK. R. 216, L. C. : 

2800. -]—If a creditor has two funds, 
he shall take his satisfaction out of that upon 
which another creditor has no lien.—LANOY v. 
ATHOL (DUKE & DucHEss) (1742), 2 Atk. 444; 
9 Mod. Rep. 398 ; 26 EH. lt. 668, L. C. 

Annotations :—Mentd. Sykes v. Meynal (1763), 1 Dick. 368; 
Lechmere v. Charlton (1808), 15 Ves. 193; Graves v. 
Hicks (1835), 6 Sim. 391; Barnes v. Racster (1842), 
1 Y¥. & C. Ch. Cas. 401; Bugden v. Bignold (1843), 2 
Y. & © Ch. Cas. 377; Hickling v. Boyer (1851), 3 Mac. & 
G. 635 ; Loosemore v. Knapman (1853), Kay. 123; Gibson 
A ee Teas (1855), 20 Boav. 614; Flint v. “Ioward, [1893] 
2301. ——— --—.]—A person having two funds 

bhall not by his election disappoint the party 

having only one fund, & equity to satisfy both will 
throw him, who has two funds, upon that which 
can be affected by him only, to the intent that the 
only fund, to which the other has access, may 
remain clear to him (LORD ELDON, C.).—ALDRICH 
v. COOPER (1803), 8 Ves. 382; 32 E. R. 402, L. C. 








Annotations :-—Consd. Duncan, Fox v. North & South Wales 
Bank (1880), 6 App. Cas.1. Refd. Sproule v. Prior (1836), 
8 Sim. 189; Tombs v. Roch (1846), 2 Coll. 490; Re 


Stephenson, "He p. Shoe age wae athe De G. 586; Webb 
v. Smith (1885), 30 Ch. D. 192; Je Stokes, Parsons v. 
Miller (1892), 67 L. T. 223; The Chioggia, {1898] P. 1. 
Mentd. Gwynne v. Edwards (1825), 2 Russ. 289, n.; Bute 
unynghame (1826), 2 Russ. 275; Re Tristram, Ex p. 
(1835), 1 Deac. 288; Mirehouse v. Scaife (1837), 
2 My. & Cr. 695; Barnes v. Racster (1842), 1 Y. & C. Ch. 
Cas. 401; Bugden v. Bignold (1843), 2 Y. & C. Ch. 
377; Paterson v. Scott (1852), 1 De G. M. & G 
acore v. Reynell (1852), 9 Hare, 809; Tidd wv. Lister 
(185 , 3 De G@. M. & G. 857; bson v. Sea 
20 Beav. 614; Dolphin v. lane (1870), L. R. 4 
486; Re Athill, Athill ». Athill (1880), 16 Gh. D. 211. 
2802. -]—General principle of mar- 
shalling; that, a party having two funds, his 
choice shall not have the effect of disappointing 
another, who has one only: but the latter shall 
stand in the place of the former.—TRIMMER v. 
BAYNE (1803), 9 Ves. 209; 32 E. R. 582. 
Annotations :—. . Webb v. er aE Roge 30 Ch. D. 192. 
1188, 








Mentd. Selby v. Selby (1828), 4 36; Wytho v. 

Honnlicer (1833), 2My. & E. 635; Sproule v. brior (1836), 

8 Sim. 180; Clarondon v. Barham (1842), 1 Y. & C. Ch. 

haa —— ———.]|— Hz p. KENDALL, No. 2309, 
post. 


2804. ——-- --—.]—Where there are two 
creditors, one with a double, the other with a single 
security, the ct. will compel the former so to resort 
to his double security as to enable the other to be 
paid —-Tsia Mary a ress , 9 Jur. 94, 

L. 'T. 0. 8. ae, fio Union (1860), ims 

2805, ———- -———-.|—-Where there is a creditor 


on two funds, & another creditor on onc only of 
those funds, the assets will be equitably marshalled, 
if it can be done without violating a rule intitled 
to preferential observance.— THE PRISCILLA 
(1859), 1 Lush.1; 1L.T. 272; 5 Jur. N.S. 1421. 


Annuitations :— The Kdward Oliver (1867), L. R. 1 
A. & K. 379. entd. The Union (1860), Lush. 128. 


2308. —— -J]—(1) A. the owner in fee of 
an estate in fee simple, in 1802, charged the estate 
with two judgment debts in favour of B. & M. 
respectively. In 1809 A. made a _ voluntary 
settlement of the estate, reciting the above charges. 
Afterwards A. in 1818 & 1819 mortgaged the estate 
to H. & N. by separate mtges. In 1822 another 
judgment debt was recovered against A. the title 
to which vested in applt.:—Held: applt.’s judg- 
ment debt affected only the interest that A. had 
in the estate, 7.e. the residue of the life estate after 
satisfaction of the incumbrances; the judgment 
creditor standing in the position of an assignee of 
A.’s life interest. 

The doctrine of marshalling amounts to this, 
that where one person has a clear right to resort 
to two funds, & another person has aright to resort 
to one only of the two funds, the latter may say 
that, as between himself & the double creditor, 
the double creditor shall be put to exhaust the 
security upon which the single creditor has no 
claim ; but the doctrine does not apply where, 
as here, the single creditor is himself bound to the 
party entitled to the other security. 

(2) Observations on the doctrine of marshalling 
as affecting third parties (see No. 2311, post).— 
DOLPHIN v. AYLWARD (1870), L. R. 4 H. L. 486; 
23 L. T. 636; 19 W. R. 49, H. L. 

Annotations :—As to (2) Refd. Re Townley, Public Trusteo 

v. Alider, [1922] 1 Ch. 154. Generally, Mentd. Re Wal- 


nemyvon Estate (1884), 26 Ch. D. 391; Godfrey v. Poole 
(1888), 13 App. Cag, 497 


2307. Must be two creditors..—He Roya. 
Bririso BANK, Ex ». BANES (1857), 28 L. T. O. S. 
296. 

2308. Different rights over same fund—Set-off 
& lien.]—-WEBB v. SMITH, No. 2312, post. 








Sucr. 2.—CLAIM MUST BE AGAINST SINGLE 
DEBTOR. 


2309. General rule—Both claimants creditors of 
same debtor.}—(1) Discretion of the Lord Chancellor 
to stay a dividend in bkpcy. for the general benefit 
of the creditors not exerted, to increase the 
dividend by throwing joint creditors of bkpte. 
& a deceased partner upon his assets in favour 
of creditors of the survivors only. The equity of 
joint creditors against the surplus of the separate 
estate, igs the debt survives at law, being 
open to equitable circumstances, upon the state 
of the accounts, or subsequent dealing with the 
: K K 2 
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Sect. 2.—Claim must be against single debior. Sects. 
8, 4,5 & 6.] 


survivors; which may discharge tho assets, & 
the equitable arrangement, confining creditors to 
one of two funds, being admitted only in favour 
of creditors of the same debtor, except upon some 
special equity, as in the case of drawer & acceptor, 
or poner & pa ke 
(2) If A. has a right to go upon two funds & 
B. upon one, having both the same debtor, A. 
shall take payment from that fund to which he 
can resort exclusively that by those means of 
distribution both may be paid. That course takes 
piace where both are creditors of the same person 
have demands against funds, the property of 
the same person, but it was never said that if I 
have a demand against A. & B., a creditor of B. 
shall compel me to go against A. without more 
as if B. himaelf could insist that A. ought to pay 
in the first instance (LORD ELDON, C.).—Ez p. 
KENDALL (1811), 17 Ves. 514; 34 E. R. 199; 
oer non Re DAWES, Ex p. KENDAL, 1 Rose, 71, 
‘Annotations :—As to (1) Consd. Devaynes v. Noble (1831), 
2 Russ, & M. - Refd. Devaynes v. Noble, Sleech’s 
Case £1816), 1 Mer. 539; Wilkinson v. Henderson (1833), 
2L. J. Ch. 190; Thorpe v. Jackson (1837), 2 Y. & C. Ex. 
558; Winter v. Innes (1838), 4 My. & Cr. 101; Brown v. 
Gordon (1852), 16 Beav. 302; Lodgo v. 
1 De G. J. & Sm. 610; Kendall v. Hamilton (187 
App. Cas. 504; Re Stratton, Ex p. Salting (1883), 49 L. T. 
694. Cenerally, Mentd. ds, Ex &: Silli 
(1824), 1 GL. & J. 3743 Lyth v, Ault (1852), 7 Exch. 669 ; 
anson v. Gordon (1876), 1 App. Cas. 195. 


Sect. 3.—BOTH FUNDS MUST BE IN EXIST- 
ENCE WHEN CLAIM ARISES. 

2310. Effect of winding-up of insurance com- 
pany.|—By the deed of settlement of an insurance 
co., & by the terms of the policies issued by the 
co., it was provided that the capital stock & funds 
of the co. should alone be liable to claims in 
respect of the policies, & that no shareholder should 
be liable to such claims beyond the amount of the 
unpaid part of his share in the capital of the co. 
The co. was wound up, & calls to the full amount of 
the unpaid capital were made, & the proceeds of 
such calls, together with the other assets of the 
co., were applied in paying part of the costs of the 
winding-up, & in paying dividends on the debts 
due to policy holders & general creditors of the 
co., part passu :—Held: the doctrine of mar- 
shalling did not apply. 

If the question of marshalling could have arisen 
at all it must have arisen at the moment of what 
I may call the death of the co., but there were no 
funds to marshall at that time (Lorn RoMILty, 
M.R.).—Re PROFESSIONAL LIFE ASSURANCE Co. 
(1867), L. R. 3 Eq. 668; 36 L. J. Ch. 442; 15 
W. R. 544; affd., 3 Ch. App. 167, L. J. 

Annotations :—Mentd. Re Oriental Hotels Co., Perry »v. 
Oriental Hotela Co. (1871), L. K. 12 Hq. 126; lnter- 
natio: ife Assce. Soc. (1877), 47 L. J. Ch. 88; He 
Maria Anna & Steinbank Coal & Coke Co., McKewan’s 
Case (1877), 6 Ch. D. 447; 
Winstone’s Case (1879), 40 L. T. 838; Re W d 

& General Permanent Benefit Bldg. Soc., (1894) 2 Ch. 352. 


Srcr. 4.—MUST NOT PREJUDICE THIRD 
PARTIES. 


2311. General rule.J]—A person having three 
estates which we will call A., B., & C. with mtges. 
upon all the three, executes a voluntary settlement 
of one of the estates, ay of C., & afterwards 
creates a mtge. upon BH. alone, I apprehend that 


Eeviry. 


he cannot, according to the doctrine laid down by 
Lorp ELDON in Aldrich v. Cooper, No. 2801, 
ante, affect the interests created in third parties 
by this doctrine of marshalling, that is to say, he 
cannot throw the mtgees. of A., B., & C. upon the 
estate conveyed away by voluntary settlement, 
in order that he may leave B. entirely clear & free 
from mtge. debt (LoRD HATHERLEY, C.).— 
DOLPHIN v. AYLWARD, No. 2306, ante. 

2812. .J]—-Defts. were auctioneers & had 
sold for a customer a brewery, & part of the pro- 
ceeds of the sale was in their hands subject to their 
claim for charges incurred in connection with the 
sale; they had also in their hands the balance of 
the price of some furniture sold by them for the 
same customer. Pitf. was a creditor of defts.’ 
customer, & he by letter charged the proceeds of 
the sale of the brewery in favour of pitf. Defts. 
wrote to pltf. acknowledging the receipt of the 
letter of charge. Defts. afterwards paid their 
customer the balance of the price of the furniture, 
& appropriated the part of the proceeds of the 
sale of the brewery in their hands to the payment 
of their charges :—Held: (1) the letter of charge 
& defts.’ acknowledgment thereof amounted to a 
good equitable assignment in favour of plti. ; 
(2) defts. as auctioneers had a lien for their charges 
upon the part of the proceeds of the sale of the 
brewery in their hands; (3) defts. were at liberty 
to appropriate the part of the proceeds of the sale 
of the brewery in their hands to the payment of 
their charges, & were not bound to take payment 
of their charges out of the price of the furniture 
in order to enable pltf. to obtain payment of his 
charge, & the doctrine of marshalling did not 
ap 





ere the two funds were in the hands of the 
same persons; over the one they had a right of 
lien, but not over the other. They stood in a 
different position with regard to the two funds. 
I cannot think that the doctrine of marshalling 
applies where there are different funds as to which 
erent rights exist. As between the two parties 
the doctrine does not apply; it applies when the 
funds are in ct. & when the ct. can exercise a 
jurisdiction over them (Brerr, M.R.). 

(4) Assets shall not be marshalled where by so 
doing another man’s right would be prejudiced 
(LINDLEY, L.J.).—WEBB v. SMITH (1885), 30 
Ch. D. 192; 55 L. J. Ch. 343; 583 L. T. 737; 1 
T. L. KR. 225, C. A. 

2313. Mortgage of freeholds—Leaseholds as- 
signed to pay mortgage debt & bonds—Settlement 
of freeholds on children—lInsufliciency of lease- 
holds—Protection of children’s interests.|—Hus- 
band & wife being lessees of a rectory, assigned it 
to trustees, in trust to sell & pay certain bonds of 
the husband & mtges. on his freehold estates, & by 
deed of even date the husband, in consideration 
of his wife having joined in the assignment, con- 
veyed his freehold estates in trust for himself & 
his wife for their lives, &, after their deaths, to be 
sold for benefit of their children. The produco of 
the rectory was not sufficient to pay, in full, 
both the bonds & mtges.:—Held: the bond 
creditors had no right, as against the children, 
to throw the in Se upon the produce of the 
freeholds.— Bo v. JOHNSTON (18380), 3 
Sim. 877; 57 H. R. 1039. 

Annotation :— Re Townley, Public Trustee v. Allder, 

(1922} 1 Ch. 154. 


2814. Mortgage secured on more than one 
estate—Voluntary settlement of one mortgaged 
estate—Second mortgage of another estate— 
Second mortgagee may not marshal against bene- 
ficlary under settlement.|—Hstates A. & B., in 


Part XIJI.—MarsnaALuina or ASSETS. 


1811, were mortgaged to Y. & estate A. was by 
indenture dated in 1818, & subject to the mtge. of 
1811 to Y., charged by the owner with payment 
of a sum of money in favour of his daughter E. & 
family ; & in 1819, both estates were mortgaged 
to Z., with notice of the charge of 1819, who 
afterwards took an assignment of the mtge. 
security of 1811 :—Held: on the sale of the two 
estates of A. & B., the amount of the first mtge. 
was prope? payable out of the produce of the 
estate B., the same being sufficient for that 
purpose, & the produce of the estate A. was 
properly applied in the first place in payment of 
the amount due under the indenture of 1818.— 
ALDRIDGE v. FoRBES (1889), 9 L. J. Ch. 87; 4 
Jur. 20, I. C. 

Annotation :—Refd. Bugden v. Bignold (1843), 2 Y. & C. Ch. 


2315. ——- ——- ——— -———.] —DOLPHIN v. 
AYLWARD, No. 2311, ante. 
2316. — — Claims of unsecured creditors 





—May not marshal against beneficiary under 
settlement.|—-A mtgee. of lands, part of which 
are comprised in a voluntary settlement, must 
first resort to the unsettled lands, & will not be 
thrown upon the settled property, in order to 
favour unsecured creditors, against whom the 
voluntary settlement is good.—ANSTEY v. NEW- 
MAN (1870), 39 L. J. Ch. 769. 

2317. ——— Separate second mortgages—One 
second mortgage may not marshal against another. 
—Two properties, X. & Y., were mtged. to A., & 
afterwards X. alone was mtged. to B. :—Held: B. 
was entitled to have the securities marshalled, so 
as to throw A.’s mtge. in the firsy instance, on 
estate Y. 

If two estates are mtged. to A. & one is after- 
wards mtged. to B. & the remaining estate is 
afterwards mtged. to C., B. has no equity to throw 
the whole of A.’s mtge. on O.’s estate, & so destroy 
O.’s security (ROMILLY, M.R.).—GIBSON v. SEA- 
GRIM (1855), 20 Beav. 614; 21 L. J. Ch. 782; 
26 L. T. 0.8. 65; 52 E.R. 741. 

Annotations :—Retd. Re Lawder & Hill (1861), 6 L. T. 188; 

Flint v. Howard, (1893] 2 Ch. 54, 

2318. Settlement of mortgaged with unin- 
cumbered estates—Covenant against incumbrancers 
—Claim of subsequent judgment creditor against 
beneficiaries under settlement.J|—A. being seised 
in fee of four estates, mtged. two of them, & 
subsequently settled the mtged. estates & one of 
the others on himself for life, with remainder to 
his son in tail, & covenanted against incum- 
brances; but the settlement did not recite that 
there were any incumbrances. He afterwards 
mtged. the fourth estate, & took the benefit of 
Insolvent Debtors Act. After this, a creditor on 
certain bills of exchange became a registered 
judgment creditor, & then filed a bill against the 
tenant in tail & the assignee under the insolvency, 
& the other incumbrancers, praying a sale in 
satisfaction of the judgment debt & what might 
be paid by _pitf. in discharge of prior incum- 
brances, subject to the estate & interest of the 
tenant in tail under the settlement :—Held: the 
settled estates must be regarded as exonerated 
from incumbrances as between A., settlor, & the 
tenant in tail, & pltf. was subject to the same 
equities as settlor; & as the judgment debt was 
itself subsequent to the settlement, the tenant in 
tail could not be affected by the judgment.— 
Hucums v. WILLIAMS (1852), 8 Mac. & G. 683; 
19 L. T. O. S. 841; 16 Jur. 415; 42 EB. R. 428, LO, 

” : td. Re Lloyd, Lloyd v. Lioyd, [1903] 

1 Ch. 885: Lewis v. : , %. 

Potter (1944), 08 b JE BBO — 

See, further, MoxrtaaGe. 
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Sect. 5.—MUST NOT PREJUDICE PRIORITY OF 
SECURITIES. 


2319. Right of prior incumbrancer to find 
security available.|—P. purchased, in 1814, three 
roods 23 perches of land by the description of 
‘about one acre,’’ & in 1815, thirty perches of 
land immediately adjoining, all which he threw 
into one piece, & built a house. In 1819, he 
mtged. inter alia, the whole of the premises to W. 
for £5,000, by a@ description sufficient to pass the 
whole, & delivered up the title deeds relating to 
the purchase of 1814. In 1820 he mtged. inter 
alia, the whole of the premises to L. for £2,000, 
by the same description as in 1819, & delivered 
up to L. the title deeds of 1815. He acted on 
this occasion as I..’s solr. There was also a 
subsequent incumbrancer, H. In 1823 P. died, 
having devised all his property to trustees for 
sale. In 1829 the trustecs for sale contracted to 
sell to G., who was at that time a yearly tenant. 
G. sent in requisitions on the title, paid about 
one-third of the purchase-money, & continued 
in unmolested enjoyment of the whole of the 

remises up to the time of the filing of this bill. 
W.. L., & H. had all assented to the contract with 
G. Ona bill by the persons beneficially interested 
in the first mtge. to have the contract carried out 
& the sales moneys applicd :—Held: (1) they 
were entitled in priority to full satisfaction out 
of the sales moneys, or as far as they would 
extend; (2) L. & H. were bound to join in the 
conveyance to G.; (3) G. had by his conduct 
waived all objections to title; (4) H. could not 
in this suit have the securitics marshalled, not- 
withstanding that the possibility was pointed out 
of W. & L. having other securities of sufficient 
value to cover their advances. 

As to the third mtgee.’s claim it is not because 
these premises are conveyed to the prior mtgees. 
as a security, inter alia, so that he may have 
recourse to other funds, that the prior mtgee. is 
not to have his money out of this fund. He has 
a right to take the first money that is realised by 
any of his securities which first comes to hand 
(Woop, V.-C.).—WALLIS v. WOODYEAR (1855), 
2 Jur. N.S. 179. 

2321. .|—Where the exor. of testator is a 
mtgee. of the real estate, & also a legatee under 
his will, he is not bound to satisfy the mtge. debt 
out of the first sufficient sum of personal assets 
that comes to his hands; the reason being, that 
if he were compelled to do so, & thus to exhaust 
the personal estate, he would be entitled to come 
against the real estate to the extent to which the 
legacy remained unsatisfied.—Binns _ v. NICHOLS 
(1866), L. R. 2 Eq. 256; 35 L. J. Ch. 635; 14 
W. R. 726. 

Annotation :—Mentd. Re Pardoc, McLaughlin v. Penny, 

(1906) 1 Ch. 265. 

Sec, further, MORTGAGE. 





Sect. 6.—BETWEEN PRINCIPAL AND AGENT. 

2322. Goods of principal sold with goods of 
agent—Liability on agent’s own goods.|/—Pitfs., 
who were cotton-spinners, employed a commission 
agent to sell their goods, & the course of business 
was for the agent to obtain the assent of pltfs. to 
each sale. The agent transmitted to p tis. the 
particulars of certain sales which he re resented 
as having been made to specified purchasers , & 
afterwards rendered accounts debiting himeelf 
with the purchase-moneys, but not paying the 
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Sect. 6.— Between principal and agent. Secis. 7-17. 
Part XIV. Sects.1 &2: Sub-sect. 1.] 


balance. He afterwards executed an assignment 
for the benefit of his creditors, when it Be dongten 
that his representations as to his disposal of the 
goods were untrue, & that he had in fact consigned 
the goods for sale as & with goods of his own to 
factors in India, & that the account had been 
settled between him & the factors on the footing 
of debiting each cargo only with the advances & 
charges made in respect of that cargo, but that 
on the whole account there was a balance com 
from the factors :—Held: (1) pltfs. were entitle 
to have the proceeds marshalled, & the advances 
& charges thrown entirely on the agent’s own 
goods; (2) this right was not excluded by the 
settlement of accounts between pltfis. & the agent, 
or by the former having had upon the agent’s 
books the means of discovering the fraud before a 
mee took place of his creditors, at which 
pitfs. attended, & at which the deed of assignment 
was agreed to, but at which neither the fraud, 
nor the claim founded on it, was brought forward, 
the principle being that means of knowledge to 
affect a person with constructive notice must be 
such as a prudent man might be expected to avail 
himself of ; (3) the right was not excluded by the 
mode in which the factors had rendered their 
accounts to the agent, nor by their not having 
themselves set up any claim to marshal the pro- 
ceeds of the consignments; (4) the enforcement 
of this right did not preclude pltfs. from proving 
under the deed of assignment for the deficiency.— 
BROADBENT v. BARLOW (1861), 8 De G. F. & J. 
570; 30 L. J. Ch. 569; 4 L. T. 193; 7 Jur. N.S. 
pile + 45 E. ve os I. O. 

n s—~A8& 

(1808) 4 Ch ape, 1) Reld. Re Holland, Ez p. Alston 

2823. Goods of principal pledged with agent’s 
securities—Liability on agent’s securities.)—A 
firm in Ceylon employed a firm in England as 
their agents & factors, the course of business 
ee that the Ceylon firm consigned cargoes to 
the English firm for sale on their account, & drew 
bills on the English firm against the consign- 
ments. Consignments of coffee having been 
made in this manner, & bills accepted by the 
are Be firm against them, the English firm 
pledged the coffee, ae er with certain securities 
of their own, with T., their broker, to secure a 
large debt due from them to him. The English 
firm e insolvent & executed a creditors’ 
deed under Bankruptcy Act, 1861 (c. 134), & then 
T. sold the coffee, which produced more than 
sufficient to cover the bills drawn against it, & 
enough of the other securities to satisfy his debt : 
—Held: the Ceylon firm were entitled, as against 
the English firm in liquidation, to have the 
remaining securities in T.’s hands marshalled, & 
to have a lien thereon for the balance due to them 
upon the coffee transaction.—Re HOLLAND, Ez p. 
ALSTON (1868), 4 Ch. App. 168; 19 L. T. 642; 
17 W. R. 266, C. A. 
Annotation Ratt. Re Stratton, Zz v. Salting (18838), 25 

2824. Securities of peeeipe pledged with agent’s 
securifies— Bankruptcy of agen on 
securities in hands of trustee in bankruptcy./—A.., 
employed brokers to purchase securities for him, 
the arrangement that on each occasion 
they advanced him part of the purchase price & 
als) pat cl ihe Gruen: Gat Ge ae 

p e@ arrangemen e money 80 

advanced should be obtained by the brokers from 
their bankers on deposit of <A.’s securities so 
purchased. The brokers, however, pledged A.’s 


Equity. 


securities & their own with their bankers as cover 
for their current overdraft. On the bkpcy. of 
the brokers the bank pete themselves by selling 
A.’s securities & handed over the surplus securities 
in their hands to the trustee in bkpcy. :—Held : 
by analogy to the doctrine of A. was 
entitled to have the surplus securities in the hands 
of the trustee applied towards satisfaction of the 
balance due to him from the broker on the account 
between them.—Re BureH, WoopaLtLt & Co., 
Ex p. SKYRME, [1912] 1K. B. 393; 81L. J. K. B. 
721; 106 L. T. 47; 20 Mans. 11. 


Sect. 7.—BETWEEN BANKER AND CUSTOMER. 
See, generally, BANKERS, Vol. III., pp. 168 et 


seq. 

Sae5. Securities with county bankers—Sent to 
London bankers—Bankruptcy of county bankers— 
Assets available to London bankers marshalled. }|— 
Where a country banker has short bills of his 
customer, in his possession, & sends them to his 
London bankers, & becomes bkpt., the short bills 
remaining in that condition continue the property 
of the holder; but the London bankers acquire a 
lien on the bills, & they are a security to them for 
the general balance due to them from the country 
banker. The assets available to the London 
bankers must be marshalled & the residue, after 
satisfying the London bankers lien, is payable 
among the short bills of the bill holders equally.— 
Re PARKER, Kz p. FRoGGATT (1843), 3 Mont. D. & 
De G. 822; 7 Jur. 910, Ct. of R. 


SEcT. 8.—PARTNERSHIP PROPERTY. 

See, generally, PARTNERSHIP. 

2826. Wrongful pledge of goods to bankers by 
firm—Security by guarantee of one partner— 
Securities with bankers marshalled.]—A partner- 
ship firm wrongfully pledged to their bankers, to 
secure a debt of the firm, the delivery warrants of 
some brandy which had been left in their custody 
in the ordinary course of business by the owner. 
One of the partners in the had no knowledge 
of the fraud. The debt due by the firm to the 
bankers was also secured by a separate guarantee 
of the innocent partner. e firm filed a liquida- 
tion petition, & the bankers sold the brandy, & 
applied the proceeds of sale in part payment of 
their debt. e owner of the brandy knew nothing 
of the pledge until the stoppage of the firm. The 
separate estate of the innocent Leb was 
sufficient to pay all his separate creditors in full, 
including the balance remaining due to the 
bankers, & to leave a surplus :—Held : the owner 
of the brandy was entitled to have the bankers’ 
securities marshalled, &, to the extent of the value 
of the brandy, to have the benefit of the guarantee, 
& to prove against the separate estate of the 
innocent partner.—Re STRATTON, Ee p. SALTING 
(1888), 25 Ch. D. 148; 53 L. J. Ch. 415; 49 
L. T. 694; 32 W. R. 450, C. A. 


SEcT. 9.—MARSHALLING OF ASSETS OF 
DECEASED PERSON. 
See EXBCUTORS. 


Srcr. 10.—MARSHALLING OF SECURITIES, 
See, generally, MORTGAGE, 
Security of surety.]—See GUARANTER. 


Part XIV.—MeERGER oF EstTaTES AND CHARGES. 


Secor. 11.—GIFTS TO CHARITIES. 
See CHARITIES, Vol. VIII., p. 8302, Nos. 812-814. 


Sect. 12.—PARAPHERNALIA OF WIDOW. 


Sect. 13.—CLAIMS OF CROWN. 
2327. Application to Crown debt.]|—SaGriraky v. 
HYDE (1687), 1 Vern. 455; 23 BE. R. 5 
Right of Crown in relation to debts ]—See Con- 
STITUTIONAL LAW, Vol. XI., pp. 581 et seg. 


Sect. 14.—ASSETS IN BANKRUPTCY. 
Securities marshalled.]|—See BANKRUPTCY, Vol. 


Part XIV.—Merger of 


Secr. 1.—AT LAW. 

See Judicature Act, 1873 (c. 66), 8. 25 (4). 

Particular estate in subsequent estate.]—Sce 
PERSONAL PROPERTY ; REAL PROPERTY. 

Term in reversion.]|—See LANDLORD & TENANT. 

Lower in higher security.|—See Contract, Vol. 
XII., p. 515, Nos. 4273-4324; Bitts or Ex- 
CHANGE, Vol. VI., p. 388, Nos. 2549-2552 ; 
Bonps, Vol. VII., p. 192, Nos. 318-319. 

Merger of morioare charge.|—See MORTGAGE. 

Copyhold in freehold.]|—See CoryHoLps, Vol. 
XITI., p. 152, Nos. 1977, 1978. 


Sect. 2.—IN EQUITY. 
SuB-sEcT. 1.—IN GENERAL. 


2329. General rule.|——Where £100 is charged 
upon a real estate, which estate itself comes to 
the person entitled to the money, if in fee the 
charge is merged. Where the £100 charged is 
secured by a term or other legal estate in a third 
person there the charge is not merged, nor if the 
estate which comes to the person entitled to the 
money be only an estate tail_—CHANDos (DUKE) 
v. Tabor (1731), 2 P. Wms. 601; Kel. W. 25; 
24 E. R. 877, L. ©. 

Annotations :—Apld. Chester v. Willes niet), Amb. 246; 
I subscribe to the distinction in the case of Chandos v. 
Talbot with this addition ‘‘ unless there is evidence of the 
patrons of the owner of tho foe that ee wae should 
** (LORD HAR WICEEs C.); v. Milles 

at wer 308. d. Hall ». ery “G13 Weat 

ard. ;_ Prowse v. TE Cee ae ere Fg 

482; Nicholle ’. Judson (1742), 2 A 

ree 1744), 3 atk: 112; Basse , Banat atid, % 

orto 


Pea e poman ee 3 Ves 
o Smith (1858), ‘af ne ie irs mnant v. Hood 


(1859 ), 27 Boav. entd "Hon nner - gare (1898), 
3 Russ. 65; Henty v. Wrey (1883), 21 Ch. D. 3 


also out of other | 
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IV., p. 452, No. 4089; Vol. V., pp. 636, 704, 


Nos. 5725-5127, 6182. 


Secr. 15.—CLAIMS AGAINST SHIP AND 


Sect. 16.—INSURANCE POLICY HOLDERS AND 
CREDITORS. 


ag COMPANIES, Vol. X., p. 1086, Nos. 7595-— 
a : 


2828. Settled account—Means of knowledge of 
fraud of agent.|— BROADBENT v. BARLOW, No. 2322, 
ante. 


Estates and Charges. 


2330. .]—I£ the inheritance of an estate 
comes to one having an equitable charge upon it, 
the charge is merged, except in certain cases.— 
CHESTER v. WILLES (1754), Amb. 246; 27 HE. R. 
164, L. C. 
Annotations :—Consd 

Apld. Powell v. G 

v. Pemith (1858), 27 

23381. Equitable niereals considered— 
Estates in different persons.|—Owner of an estate 
becomes entitled to a sum of money charged upon 
it, & secured by a term of years; it shall merge 
in equity for the benefit of the heir-at-law,. except 
in case of creditors or of infancy. 

As to mergers, Cts. of Law cannot look into 
rights or beneficial interests. It merges estates 
lying in the same person, but cannot where they 
lie in different persons. Equity does not regard 
that, but looks into the beneficial interests & 
views of parties, whether the estates are strictly 
in the same person or in different persons (LORD 
NORTHINGTON, C.).—DONISTHORPE v. PORTER 
(1762), Amb. 600 ; 2 Eden, 162; 27 E. lt. 390, L. C. 
Belong :—Refd. Grico v. Shaw (1852), 10 Hare, 76 

m v. Sutton te eee 19 ene 556; Ingle v. Vaughan- 

Feakine (1900), 83 L 

2332. ——— j_where it is a question 
whether equitable interests merged, primd facie, 
the rule which prevails at law will prevail in 
equity, namely, that if the estates are legal there 

be a merger of the legal estate, & primd 
ec where the estates are purely equitable there 
will be a merger of the equitable estates. But 
with regard to the question whether there is a 
merger of equitable interests, a ct. of equity so 
regulates the rights of the parties with reference 
to the doctrine of merger, that it will not allow 





: rear A v. Milles (1827), 1 Sim. 208- 
bys (1585), a Cl. & Fin. 103; Horton 








|; that merger tc to take © place if it sees equitable 








" “Collateral scourit — No merger. 





PART XIII. SECT. 13. Pda @ Te hice other funds.—Iit. —Defta., W. & O’N., being in partner- 
2827 1. 4 peer pede to Crown ac T WRSTRORT HARBOUR BoaRD (1905), ship, gave @ promissory note & an 
Where a creates a fund @5 N. Zi. L. Re 449.—N. Ze LOU. to pltf. for the amount of the 
provides for its. application teaasie firm’s indebtedness. The partnership 
he repayment of two sums of money PART XIV. SECT. 2, SUB-SECT. 1. was dissolved, &; an pemient t entered 
payab e to different ns or bodies, 9329 i. General rule.}—Merger de- into between he 0a ae N. 
68 of mars sane pe nda upon the intention of the perce should pa ant liab ties. "Pitt, Jay ng 

applied in favour of the te the dealing which is said to produce aware of arrangement, took from 
in to ee toe whole fund it—UNION BANK OF Genape vw. O’'N. his =pernee promissory note, 
sums aes h pis Gat ot a iSO WN. MT ur ODT. L. I. 19 Rae = OMe at he time br piving lle eeparate 
fund “ies parable. out, of stat CAN . note, executed a mtge. upon a read 
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Sect. 2.—Jn equity: Sub-sccte. 1 & 2, A.) 


reasons for holding that it should not take place, 
& not only where it is a mere question of a merger 
of purely equitable interests but will also deal 
with it even where there is an actual legal merger, 
& even then will so re te the equitable interest 
that if there is sufficiently equitable ground for 
so holding, will hold that there is no merger of 
the equitable interest (KINDERSLEY, V.-C.).— 
BRANDON v. BRANDON (1861), 31 L. J. Ch. 47; 
5 L. T. 389; 9 W. R. 825. 

aencentian :—Expld. Thellusson v. Liddard, {1900] 2 Ch. 


2888. No merger where term raised—For por- 
tions.|\—_By a marriage settlement lands are 
limited to the husband & wife with remainder to 
their first, etc., son, & then a term for years to 
secure portions for daughters. The husband 
dies, leaving only a daughter upon whom the 
inheritance descends. The daughter dies an 
infant & indebted, & disposes of her portion by 
will. Equity relieves against the merger of the 
portion.— POWELL v. MORGAN (1688), 2 Vern. 90; 
28 HK. R. 668. 


Annotations :—Refd. Chester v. Willes (1754), Amb. 246; 
Powell v. Grigby (1835), 3 Cl. & Fin. 103; Byam »v. 
Sutton C854), 19 Beav. 556; Adams v. Adams, [1892] 
1 Ch. 369. entd. Re Williams, Williams v. Williams, 
{1912] 1 Ch. 399. 

23884. ——_- ——.]—-Tuomas v. KEMEYS, No. 

1940, ante. 

2885. —-—.|—-CHANDOS (DUKE) v. TALBOT, 


No. 2329, ante. 

2836. No merger where prior right outstanding.] 
—Testator, being the absolute beneficial owner of 
a trust fund, subject to his wife’s interest therein 
if she should survive him, borrowed part of the 
fund from the trustees on the security of a mtge. 
of an estate of which he was seised in fee. He 
afterwards made his will, whereby he devised the 
real estate to his wife for life, with remainder to 
pltf. in fee ; & bequeathed “ all & every the shares 
& sums of money in the public funds, or upon 
government or real securities,’’ which he should 
die ‘‘ possessed of, or in anywise entitled to,’’ in 
trust for his wife for life, with remainder to pltf. 
for life, remainder to pltf.’s wife for life, remainder 
to pltf.’s children absolutely. Testator’s wife 
survived :—Held: there was no merger of the 
mtge. debt in the real estate.—WILKEs v. COLLIN 
(1869), L. R. 8 Eq. 338; 17 W. R. 878. 

Particular estate in subsequent estate.] — Sce 
PERSONAL PROPERTY ; REAL PROPERTY. 

Term in_ reversion.|}— See Lanpiornp & 
TENANT. 

Merger of mortgage charge.}|—See MORTGAGRH. 


SuB-SECT. 2.—PRESUMPTION OF MERGER. 
A. Intention of Owner. 
2337. Intention express or implied.|—FoRBEs v. 
Morratt, No. 2850, post. 


estate, conditioned to be void upon 
payment of the note & of any rencwa 
hereof :—Held: pltf.’s remedy upon 


the original note 


indeb a owner of 


—.]— The mtge. in this quantity of fall w 
expressed to ve been 888 made a chattel 


ther security, & providing | to G., which chattel 

d stand as seourity for any d. n Apr. 

(the bills sued on, was | the harvest, under 
y, & did not effect a | O. conveyed to H. 


RE BANK v. MOWHIRTER 


B consideration equal to 
} P. 293.—CAN. on the three miges., & a small addi- 


PART XIV. SECT. 2, SUB-SECT. 2.—A. 
2887 1. Intention express or implied. }— 
certain lan 


not m MUNROE ¥ ‘O'NaiL se 4 te eo eaate 
—_— e e v0 e 

13884), Pe Ra 45.—OAN. HW Afternasde’ (7 “iso Ge "towed © | chattel mtge 
9 an an. 
ratge. of this wheat 
mtge. was properly 


KQuity. 


28388. ———.]—By a marriage scttlement, certain 
freehold lands, together with the mansion-house 
& park of the settlor, were given to trustees to 
pay to the settlor’s wife, if she should survive 
him, £1,000 a year clear from all deductions 
whatever. The settlor by his will confirmed the 
settlement, & gave the mansion-house & park to 
his wife for life, remainder to his nephew, to 
whom he also gave his copyhold estates in 
England & his estates in Pennsylvania, the latter 
free from all incumbrances whatever: he created 
two rent-charges, paves [to the wife] out of his 
real estates in England :—Held: the devise to the 
wife of the lands charged by the settlement was 
not intended to merge the charge in the settle- 
ment, & she was, therefore, entitled to enjoy the 
mansion-house & park without any deduction 
being on that account made from the annuity, 
which was to be raised entirely out of the other 
English estates held by the nephew. 

There would be a merger operating upon the 
land burdened with the rent-charge but for some 
intention on the part of testator of an opposite 
kind being proved (LoRD BROUGHAM).—POWELL 
v. GRIGBY (1835), 9 Bli. N S. 646; 3Cl. & Fin. 108; 
6 E.R. 1376; affg. S. C. sub nom. GRIGBY v. POWELL 
(1832), 5 Sim. 290. 

Annotation :—Refd. Eyre v. Green (1846), 2 Coll. 527. 


2339. .]|—The bkpt. being the lessee under 
a lease for 46 years subject to a former lease for 
twenty years deposited it by way of equitable 
mtge. He afterwards purchased the remainder 
of the term granted by the first lease, & deposited 
that lease also with the same parties for securing 
a further sum :—Held: the first lease was not 
under these circumstances merged in the second, 
& the depositaries were good equitable mtgces. 
under both deposits. 

Merger & extinguishment are now considered 
as matter of intention (Sm JOHN OrRoss).—Re 
Dix, He p. WHITBREAD (1841), 2 Mont. D. & 
De G. 415. 

2340. -|—Where the tenant in fee or in 
tail of an estate becomes entitled to a charge 
upon the same estate the general rule is that the 
charge merges, unless it be kept alive by the party 
entitled to it; & where the merger of the charge 
would have let in other charges in priority, thereby 
rendering it the interest of the owner of the 
estate to keep alive his charge, the ct. presumed 
that such was his intention, notwithstanding the 
absence of any other indication of such intention. 

The general rule indeed is clear, that, where a 
party has an estate in fee or in tail, & at the same 
time a charge upon the estate, the charge will 
merge. But the law does not, of course, prevent 
the party entitled to both the estate & the charge 
from rth alive the charge; & the rule, there- 
fore, yields to the intention, whether it is expressed 
or to be presumed (SIR GEORGE TURNER, V.-C.). 
—GRICE v. SHAW (1852), 10 Hare, 76; 68 E. R. 


845. 
Annotations :-—Consd. Richards v. Richards (1860), John. 
754; Swinfen v. Swinfen (No. 3) (1860), 29 Beav. 199. 








tional unsecured debt due from him 
to H. On eer 8, 1888, H. leased the 
. When the 


, mortgaged property to A. for a year. 
all wheat was ripe, A. cut & harvested 
& afterwards | it put G. sent & seized {t under his 


re , & A. now brought this 


to recover ita value :—ZITZeld : 

king the conveyance from O., 
the hts of H 

» 1888, before | ™ , 

the tender =e 

r e 

remain.—OAaMERON 0. GIBBON (1889 
“a ginal addi; | 17 0. it, 233.—OAN, eeu 


Part XIV.—MeErRGER OF Estates AND CITARGES. 


Apld. Bing 2. oR on 868) Bal 2 Hem. & M. 68; I 


Jenkins, [19 nson v. We aie = 
(1854) 4 De & G. i hee v. Smith oeeey 
K. & J. 624; *ioogh ©. Koogh (1874), 22 W. R. 508. 
‘2844. J—Where an estate descends, subjoct 
to possible de ts, on a person entitled to share in 
a portion fund charge upon it, there is a pre- 
sumption against merger, because that would 
give priority to the persons entitled to the other 
rortions & to the debts.—SING v. LESLIE (1864), 
2 Hem. & M. 68; 4 New Rep. 17; 33 L. J. Ch. 








385. 10 L. T. 332 ; 10 Jur. N. S. 794; 7145. R. 
3 
Annotation * :—Refd. Inglo v. Vaughan-Jenkins, [1900] 
2342. -|—When a mtgee. becomes entitled 


in fee to the estate on which his mtge. is charged, 
the presumption, in the first instance & in the 
absence of evidence is, that the mtge. has merged 
in the estate. These cases always depend upon 
the evidence of intention, &, in the absence of any 
direct evidence, the presumption is, that the 
mtgee. would do that which was most for his 
interest (SIR JOHN Romitiuy, M.R.).—HarcH v. 
srr aa (1855), 20 Beav. 453; 52 EB. R. 678. 


i 43, ——.]—TyRwuiItt v. TyRWHITT, No. 2353, 
pos 
2344. ———.]—THORNE v. CANN, No. 2354, post. 
2345. -|—The principle applicable to the 





merger of charges in equity applies also to the 
merger of leases. The ct. is guided by the inten- 
tion; &, in the absence of express intention, 
either in the instrument or by parol, the ct. looks 
to the benefit of the person in whom the two 
estates become vested. 

If a tenant for life in remaindes takes a bene- 
ficial lease or an agreement therefor, & subse- 
quently becomes tenant for life in possession, the 
presumption is against merger in equity.— INGLE 
: VAUGHAN-JENKINS, [1900] 2 Ch. 368; 69 

1» J. Ch. 618; 83 L. T. 155; 48 W. RB. 684. 


notations : —Consd. Capital & Counties Bank v. Rhod 
“TB 08} 1 Ch. 631; Wastwood v. Heywood, Gna, 2 qs. 
Refd. Manks v. Whiteley, [1912] 1 . 7385: Re 

Fletcher Reading v. Fletcher (1916), 86 L. rf "On. 139. 


2346. Whether intention binding.|—If an inten- 
tion to keep alive a charge on property is incon- 
sistent with the real intention of the parties to 
the deed by which the purchaser of the property 
takes an assignment of it, that charge cannot be 
treated as still subsisting simply because the 

urchaser afterwards finds it would have been 
etter for him to have kept the charge alive 
(LINDLEY, L.J.).—LIQUIDATION ESTATES PuR- 
CHASE Oo. v. WILLOUGHBY, [1896] 1 Ch. 726; 
65 L. J. Oh. 486; 74 L. T. 228; 44 W. R. ear 
40 Sol. Jo. 418, C. A.3; on appeal, [1898] A 

321, H 

s—Consd. Crosbie-F Hill v. Sayer, (1908) 1 

ummel v. Routl 


Routledge, H edge dloosy 
44; He Tasker, Hoase v. Tasker, [1905] 2 Ch. 
587; Manks v. Whiteley, {1912] 1 Ch. 7 


2847. Merger of equitable estates Whether rule 
applicable when merger of legal estate effected.|— 
H. was entitled to certain houses for a term of 
99 years, less one day, by way of mtge. from W. 
W. was entitled to the property for the original 
term subject to the mtge., & H. was entitled to 
the reversion in fee expectant on the determina- 
tion of the original term. Under these circum- 
stances W. conveyed the property to H. for the 
unexpired residue of the o term, & H. 
covenanted to indemnify W. against the rents & 

23401. Mer 
owner ha an 6s ‘oat bate inne Days ott a 

oF the owner of 


an intention to keep the c 
is expressed in some way, & the onus 
of proving such snreneon to rests on the 
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covenants in the lease & the principal & interest 
secured by the mtge. H. afterwards conveyed 
by way of sale to W. in fee, the conveyance being 
expressly ‘‘ subject to & with benefit of the 
lease,’ & W. then conveyed to pltfs. in foe 
‘‘ subject to & with benefit of the lease.” HH. 
subsequently purported to convey by way of 
mtge. in fee to deft., who had no notice of pltf.’s 
title :—Held : whether the original term had 
merged in the reversion or not, yet, inasmuch as 
H. & W. had dealt with one another on the 
footing that the term was to be deemed in exist- 
ence, it would be inequitable to allow it to be 
treated as at anend. H. had therefore, when he 
purported to convey the fee to deft., an equitable 
estate to the extent of the leasehold interest, 
which, under Conveyancing Act, 1881 (c. 41), 
s. 63, ‘passed to deft., & pltfs. were bound to give 
offoct to it. 

The question whether two cquitable estates 
are merged or not is one of intention. Qu.: 
whether this rule applies where a merger of legal 
estate has actually taken place.—THELLUSSON v. 
LIDDARD, [1900] 2 Ch. 635; 69 L. J. Ch. 673 ; 
es I. T. 753; 49 W. R. 10. 


notation : —Retd. Ca ital & Countics Bank v. Rhodes 
A808). 71 L. J. Ch. 573 


2348. Merger of term |—The rule of equity 
that the question of merger must be decided by 
the intention of the parties applies to the merger 
of estates as well as of charges. 

In May, 1897, R., as beneficial owner, mort- 
gaged his leasehold interest in certain property in 
a register county by sub-demise to F. & Co., & he 
declared himself a trustee of the outstanding day. 
R. purchased the freehold of the property, & it 
was conveyed to him, subject to but with the 
benefit of the lease, by deed of July 27, 1899. By 
deed of the same date he mortgaged the freehold 
& leasehold properties referred to in the deeds in 
the schedule to the pltfs.; the schedule mentioned 
the frechold title-deeds & the come ee Pari 
& the security when offered was described as ‘ 
freehold ground-rent.’”’ On Aug. 28, 1899, R. 
was registered under Land Transfer Acts as 
proprietor of the land with a possessory title. 
On the same day he charged it with the money 
due from him to pltfs., & by the same deed 

conveyed the land to them subject to redemption. 

Pitfs. were registered as proprietors of the charge, 
the certificates of registration of both the title & 
the charge being dated Sept. 18, 1899. F. & Oo. 
took possession under their mtge. Plitfs. brought 
their action for foreclosure, a declaration that the 

term had not merged, & that they were entitled 
to re-enter under the power of re-entry in the 
lease :—Held: neither on the sale to R. nor on 
the mtge. by him to pltfs. would the beneficial 
interest in the term have been deemed to be 
merged or extinguished in equity, & the re 
came within Jud. Act, 1873 (c. 66), s. 25 (4), & 
there was no merger of the term.—OaPITAL & 
CountTizs BaNK v. RuopsEs, [1903] 1 Ch. 631; 
12 L. J. Ch. 386; 88 L. T. 255; 51 W. R. 470; 
19 T. L. R. 280 ; ‘47 Sol. ds 335, O. A. 


Annotations :-—Consd ursby, {1904] 2 Ch. 57; 
tch eens i ” rletehety toi] 1 . 339. 
Be Monet pom pee h. 735. Mentd. A.-G. 


v. Odell, 808} 2 Ch. 4 ee Jakens v. Central 
Advance & Discount Gotan 193g] 2 Ch. 540. 


2349. Merger of charges.|—-CAPITAL & COUNTIES 
BANK v. RHODES, No. 2348, ante. 


alive | (1898), 9 Man. L. R. 391.—CAN. 
2349 ij. ———. ]—In 1823, ee subject 
ured b 


aoq uity of red att party contending that t. has been | to several charges, sec y terms of 
result is thet “the a demption, tho te | no merger. “or JOHN’s CATHEDRAL rs, stood limited to the use:of M. 
n any subsequent incumbrance, unless | (DEAN & OHAPTER) v. MacARTHUR ! for life; remainder to J., his_ eldest 
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Sect. 2.—In equity: Sub-sect. 2, B.] 
B. Acts of Owner. 


2850. General rule—lIntention from acts of 
parties.|— A mtge. is not merged by union with 
the fee: the actual intention, if not established 
by the acts of the party, is presumed from the 
greater advantage against merger in favour of 


the personal representative. 


A person becoming entitled to an estate, 


Equity. 


subject to a c 
up the charge. 


e for his own benefit, may keep 
ere is a distinction upon this 


subject in law & equity; the latter sometimes 


whom the 


holding a charge extinguished, where it would 
subsist at law; & sometimes preserving it, where 
at law it would be merged; depending on the 
intention, actual or presum 
interests are united. Where, as in 
most instances, it is, with reference to the party 
himself, of no sort of use to have a charge on his 


ed, of the person, in 





son, for life; remainder to such uses 
as J. should by any deed or by will 
appoint. <A portion of the lands was 
subject to a mtge. prior to the charges. 
M. brought several of the ch : 
had them assigned to a trustee for . 
& died, ving pequoatned these 
charges to his wife for life, & after her 
decease to such of her children or 
grand-children as she should appoint. 


She by d Appointed these ch 
to J. after fier own death, &, in 1848, 
died. In 1849, J. bought two others 


of the charges, & had the lands 
released from them. In 1852, with the 
intention of borrowing monoy on mtge., 
he Bp pointed the lands to himself in 
fee. In the correspondence about the 
intended loan, ho was apprised that 
his solr. considered the charges to 
be merged in the inheritance, & he 
expressed an intention of charging the 
lands with a jointure for his wife, & 
@ portion for his daughter. By judg- 
ment & otherwise he had, previously 
to his mother’s death, created incum- 
brances on the lands puisne to the 
family charges. The terms continued 
outs . The lands being suffi- 
cient to pay the family charges & 
the prior mtge. :—Held: inasmuch as 
there was no evidence of an intention 
expressed by J., to keep the charges 
alive, & as it could not shown that 
it was for his interest to do so, they 
must be considered, as between his real 


in the inheritance.—PURCELL  ». 
PURCELY. (1856), 5 I. Ch. R. 502; 
8 Ir. Jur. 141.— e 


2349 lil, ———.}-—A mtge. affecting the 
fee of sottled lands rere ecn 
pequesthed to the tenant for life, ho, 
while in solvent circumstances, 
ovidenced an intention to merge the 
mtgo. debt in the inheritance. There 
was no evidence of any contra 
intention Metres! the remainier of his 
ae: At his death he was insolvent :— 


upon the evidence, tho intention to 
merge was referable. Semble: merger 
of a charge by expression of intention 
is a disposition of property within 

. 1, Sess. 2, o. (Ir.)}—Re 
GovLEY’s Kerare, [1896] 1 I. lt. 45.— 


2849 iv. —-—.}—A. be entitled to 
an estate for life in the lands of B., 
subject to, among others, a fi 
inoumbrance for £900, & a charge for 
younger ohildren, with power to 


mo » pure the incumbrance, 
which was conveyed to a trustee for 
him. He mo the lands subject 
to the o ; y his will he directed 


e 
certain other lands to be sold for 
the purpose of paying off the c 
& ha eripowered his eerie, aang 

powe: ’ 

the or di his son, to whom he 
devised the ds of B., & ueathed 
his residuary personal estate, apply 
the surplus rents of ail the lands, 
also to gell his personal estate, & apply 
the proceeds thereof, for the same 
purpose. By a codicil he increasod the 
amount of the c for yo r 
Gece a, one chars of 7 00 

erged.—~ LOYD’s TATE, HILL, 
PETITIONER, (1903] 1 I. R. 144.—IR. 

2349 v. ——.}—D, was entitled to 


estate tail, w he subsequen 
barred, in the lands of 8, & A., charged 


with a sum of £3,000. This charge 
became vested in G., M., & F. in equal 
her sharo to D. 
while he was tenant in tailin remainder. 
By his will D. devised the lands in the 
following words :—‘‘I give, devise, 
& bequeath unto M. all, each, & eve 
of my real feo-simple estates... 
also all & overy of my freehold or 
leasehold property or interests what- 
soever, together with their be a 
members & appurtenances, that to 
say, the fee-simple estate of 8., the 
fee-simple estate of A. ... & all & 
every of their rights, interests, members 
& appurtenances, I do give, devise, & 
bequeath all & every of my aforesaid 
M. & the heirs male of her 
In the event of M. dying 
unmarried or intestate the lands were 
devised to F., with remainders over in 
the events which happened. ‘Testator 
appointed M. residuary legatee of his 
ersonal estate, & F. residuary legateo 
n remainder to hor. M. predeceased 
testator, who died in 1878. On the 
death of F., intestate, in 1899, her 
administrator claimed to he ontitled 
to the charge of £1,000 which had been 
assigned by G. to D. :—Held: at tho 
time of the death of D. the charge was 
clearly in existence, & as the words of 
the will were insufficient to carry the 
charge with the devise, & as there was 
no clear intention on the part of 
testator that it should merge, the chargo 
was in existence.—He BURKE’S 
ESTaTe, Ex i LYNCH (1904), 38 
I. L. TT. 174.— R. 


2349 vi. .}—A tenant for life of 
roal estate paid off a charge on the fee, 
& took an absolute release of his estate 
in the lands, with the intention of 
extinguishing tho charge, under an 
erroneous belicof that he was owner in 
fee of the lands. He subsequently 
became aware that he was onl 
tenant for life, & he consulted h 
solrs., with the view, if possible, of 
keeping the charge alive for his own 
benefit, & a case was sent to counsel in 
reference to the matter, who advised 

rocecdings in Ch., which, however, the 
mant for life declined to bring. He 
made no mention of the charge in his 
will, There was conflicting cvidence 
as to. various yal vane of his 
intention, made subsequent to the 
payee off of the charge. his 
eath his exors. brought an action to 
raise the charge as portion of his 
assets :—~Held ;: notwithstanding the 
release of the lands & the other cir- 
noes of the case, the tenant 





for life was entitled, on vering 
his error, to kee ec alive 
the inheritance, & sub- 


nent acts & declarations sufficiently 

evidenced that intention.—OoNOLLY 
v. BARTER, [1904] 1 I. R. 130.—IR. 

2349 vil. ———~. }—Under a settlement, 
made in 1871, P. was entitled, as 
equitable tenant for life, to certain 
pacar OL pe peal ei et feo =e the 
even thout issue ject, 
to the inte life estate in hia wife. 
At the time of the settlement the lands, 
which were held under a Church 
padcccirag te 1873, was cares into a 
gran ‘ee, were su 
vested in A. In 1878 He ad Bah my 


wherein, after reciting that, by his 


marriage he had given 
wife a Ne cetate tithe ane: be peo. 
ceeded: “‘ But if it please Providence 


that I leave no child, then, from & 
after the decease of my said wife, I 
will, bequeath, & direct that the said 
lands... be sold. . . & J hereby 
leave & bequeath he prac’ eum 
to be realised by the sale o 


re f said pro- 
perty to... the... bishops of the 
ocese of 0... . & to their respective 
successors, ... in trust to & for the 
follo uses,” etc. <A. died in 1879, 
having by her will bequeathed the 


charge on the said lands to P., who, 
as her sole exor., obtained probate. 
Subsequently P. executed three codicils 
to his will, by each of which he dis- 

osed solely of sums of govt. stock. 

. died in 1884. On a question sub- 
sequently arising as to whether the 
charge was still a valid & subsisting 
charge :—Held ;: on the evidence, the 
inference to be drawn was that testator 
intended the charge to merge.—Re 
Sars Es rats, (1907) 11]. R. 159.— 


PART XIV. SECT. 2, SUB-SEOT. 2.—B. 


2350 i. General rule—Intention from 
acts o 8.j—~The owner of land 
devised it to his two sons, ch d with 
an annuity to his widow, & o with 
legacies. After his death, Mar. 1879, 
tho son’s devisces mortgaged the land 
to C. The mtge. was not registered 
till Jan. 1880, though the widow 
knew of it. They then raised money 
from pitf. in Nov. ate 


by a mtge. 
which was registered in the samo 


month, pltf. having no knowle of 
C.’s mtge., &, etharotare: gaining 
priority. In this mtgo. to . the 
widow joined, barring her dower & 
releasing her annuity for the benefit 
of pitf. Pitf. sold the land under his 
mtge., & thero was a considerablo 
surplus, & tho question was whether 
the widow as dowress & annuitan 
had priority over C. :—lield : tho fact 
that the widow had accopted a con- 
veyance of 6 moiety of the land from 
one of the sons did not cause her 
annuity to mergo in wholo or in part 
the mtge, to O. interve ; & it 
being her interest to hold that a 
merger had taken place. The question 
of terest governs merger in the 
absence of express intention. — 
MACLENNAN ¥. GRAY (1889), 16 O. R. 
321 -—CAN. 

2350 ii, ——- ———.}~-An owner of 
property made a grant therefrom of an 
annuity, with a proviso that, in caso 
of failure to pay he same, the tee 
& her heirs should bo entitled take 
possession of the property. @ sub- 
sequently mo the same pro- 
perty, by an ings ent which set out 

t {t was his absolutely. 
he paid the annuity till the death of 
the grantee, whose heir he was. The 
mtgees. obtained a decree upon their 
deed, & in execution thereof the 
roperty was attached & sold, & the 
ecree-holders obtained ossession. 
The heirs of the mtgor. sued the deoree- 
holders for recovery of B gecr & 


Part XIV.—Merrcer oF Estates AND CHARGES. 


own estate, it will sink without some act by him 

to ans it on foot. 

_ In all cases of a charge merging it was perfectly 

indifferent to the party, in whom the interests 

had united, whether the charge should, or should 

not, subsist—ForBEs v. Morrarr (1811), 18 

Ves. 884; 34 BK. R. 362. 

Annotations :—Folld. Davis v. Barrett (1851), 14 Beav. 
542. Apld. Grice v. Shaw (1852), 10 Hare, 76. Consd. 
Byam »v. Sutton (1854), 19 Beav. 556 ; Johnson v. Webster 
tee) 4 De G. M. & G. 474; Horton v. Smith (1858), 

K. & J. 624; Richards v. Richards (1860), John. 754; 

Keogh v. Keogh (1874), 22 W. R. 608. Graves v. 

Hicks (1833), 6 Sim. 361; Cla 

1 ¥. & C. Ch. Cas. 688 ; 

314; Faulkner v. Danicl (1843), 3 Hare, 199; Swinfen 

eo. Swinfen and 3) (1860), 29 Beav. 199; Ingle v. Vaughan- 

Jenkins (1900), 69 L. J. Ch. 618; Re French-Brewster’s 

Tiss Whiteley or Dolan ete Oi ae Month 

; ey Uv. aney, le e 8 e 

Patten v. Bond (1889), 60 Y: ah 583. 


2351. -|—Merger of a charge in the 
inheritance is not to be assumed, if it would be 
contrary to the interest of the owner of the 
estate & charge. 

A. devised an estate to his heir, who, in his own 
right, had a charge on it. : 

The heir bought up an incumbrance on the 
estate amounting to £11,555, for £2,000 :— 
fleld: he was entitled to the full amount, as 
against the other incumbrancers, on the estate. 

The presumption of equity is that the charge is 
extinguished, unless the intention of the owner 
of the inheritance were to keep it on foot; but 
this intention need not be expressed by any 
distinct act or words. It may be presumed, but 
for the purpose of raising such a presumption, it 
is necessary to observe whether it was most for 
his benefit to keep on foot or to merge this charge 
(RomMILLy, M.R.).—Davis v. Barretr (1851), 
14 Beav. 512; 51 E. KR. 394. 

Annotations :—Consd. Richards vy. Richards Geen) John. 
754, Refd. Johnson v. Webster (1854), 4 De G. M. & G. 
474; Kirkwood » Thompson (1865), 5 New Rep. 445. 
Mentd. Nelson v. Booth (1857), 5 W. Rt. 722. 

2352. -]—When the owner of an 
estate in fee simple becomes entitled to a charge 
on that estate, primd facie the charge, in equity 
at least, merges in the inheritance, unless the 
owncr of the estate does some act to keep it 
alive, or unless, from the circumstances of the 
case, it would be for his interest that it should 
continue to be a subsisting charge. 

Devise by the owner in fee without mentioning 
a sod on it to which he was absolutely entitled : 

eld: to be some indication of his intention 
lo merge it. 

Testator was owncr in fee of an estate on 
which there was a charge of £6,000 to which he 
was absolutely entitled, & a subsequent charge 
of a jointure in favour of B. Testator devised 
the estate in fee to B.:—Held: she took dis- 
charged of the mtge.—SwINFEN v. SWINFEN 
(No. 3) (1860), 28 Beav. 199; 4 L. T. 194; 7 
Jur. N. 8. 89; 9 W. R. 175; 54 E. R. 603. 
Annotations :— < , , 22 W. R. 508. 

Mentd. Noses poogh ©. Rowe a 3 ie Miller, 

Daniel v. Danicl (1889), 61 L. T. 365. 

2353. -]—Where a charge on an 
estate becomes vested absolutely in the owner 
of the inheritance of the estate, the three tests 
usually applied for ascertaining whether the 




















vendees.——-RapDHEY LAL wv. MAHESH- 
PR4S4D (1685), I. L. R.7 All. 864.-—IND. 

2350 iii. aera eee A., wh was of A to 
owner of lands in fee, Nae thant 
in 1846. In 1850 a judgment against 
iands miges. of 1846 "oat oe 
vested by assignment in B, <A, died, 


having devised her estate in fee to B., 
whom she also appointed exor. 
paid simple contract debts & legacies 

; a greater amount than was 
due on foot of the judgment mtge. 
B. died without having 
indication of intention to keep alive 
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charge has pad dae are :—First, whether there has 
been an act expression of intention to that 
effect: secondly, whethcr the acts done by the 
owner of the estate are only consistent with the 
charge being kept on foot; & thirdly, whether it 
is for the interest of the owner that the charge 
should not merge in the inheritance. 

As to the effect of an expression of intention, 
on the part of the owner of the inheritance of an 
estate, as to the merger of a charge thereon, 
made previous to his becoming absolute owner of 
the ye 

A fund, which was held in trust for A. for life, 
with remainder to B. absolutely, was lent by the 
trustees, B. & C., to B., on mtge. of his fee simple 
estates. By the mtge. deed, the trustees declared 
that they would hold the fund, after the decease 
of A., for ‘‘B., his exors., administrators & 
assigns, for his & their absolute benefit.” B. 
survived A. & died:—Held: this was not a 
sufficient indication of a contrary intention to 
prevent the merger of the charge 1n the inheritance. 
—TYRWHITT v. TYRWHITT (1863), 32 Beav. 244; 
1 New Rep. 458; 32 L. J. Ch. 653; 8 L. T. 140; 
9 Jur. N.S. 346; 11 W. R. 409; 55 BK. R. 96. 

2354. -]—-Where the owner of an 
equity of redemption pays off a mtge. & takes 
an assignment of the mtge., & the documents or 
circumstances show an intention to keep alive 
the security, it is not extinguished, but enures for 
benefit of the owncr of the equity of redemp- 

ion. 

When the owner of an estate 7 charges on 
the estate which he is not personally liable to pay, 
the question whether those charges are to be 
considered as extinguished or as kept alive for his 
benefit is simply a question of intention. You 
may find the intention in the deed, or you may 
find it in the circumstances attending the trans- 
action, or you may presume an intention from 
considering whether it is or is not for his benefit 
that the charge should be kept on foot (Lorp 
MACNAGHTEN).—THORNE v. CANN, [1895] A. O. 
ok 64 L. J. Ch. 1; 71 L. T. 852; 11 R. 67, 


‘Annotations :— Consd. Capital & Counties Bank v. Rhodes, 

{1903] 1 Ch. 631; Re Tasker, Hoare v. Tasker, [1905] 

2 Ch. 587; Crosbie-Hill v, Sayer, [1908] 1 Ch. 866; 
Whiteley v. pean 914} A. C. 132. . Liquidation 
Estates Purchase Co. v. willougnby, [1896] 1 Ch. 726; 
The a ges City, [1898] P. 78; Thellusson v. Liddard, 

[1900] 2 Ch. 635; Re Routledge, Hummel v. Routledge, 

[1904] 2 Ch. 474. 

2855. Transfer of charges to trustees—Charges 
bought up by limited owner—Limited owner subse- 
quently entitled to estate.|—A tenant for life of an 
estate settled in strict settlement buys up some 
of the charges on the estate, & has them assigned 
to a trustee; he next purchases the ultimate 
remainder, & has it conveyed to him subject to 
the subsisting charges: he then devises the estate 
subject to the charges that might be thereon at 
his decease: the intermediate remainders fail at 
his death. The charges so purchased are merged ; 
& parol evidence is admissible to prove that 
testator so intended.—ASTLEY v. MiLLES (1827), 
1 Sim. 298; 57 E. R. 588. 

Annotation :—Refd. Horton v. Smith (1868), 4 K. & J. 624. 

2356. J—A person having a 
partial interest in an estate bought up charges 


had conclusively admitted assets to 
B. meet the judgment mtge. &_ had 
rendered himself rsonally liable 
in respect thereof, {t was indifferent 
uo him ee a, the mtges. wore ke E 
ive or no ey were me — 
Bury’s EstTatTr, (1898]} 1 1. te. 379.— 

















ven any 


as by the payment 


the mtges. :—Held : 
of ‘simple contract dehts & legacies, B, 
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thereon, & had them transferred to trustees for 
him; he afterwards became absolutely entitled 
to the estate :—Held: the charges had merged in 
the inheritance.—SELsHYy (LORD) v. LAKH (LORD) 
(1889), 1 Beav. 146; 8 L. J. Ch. 288; 48 EB. R. 


Annotation :—Mentd. Re Sharp, Madd : 
1 Ch. 372. Tp, Maddison v. Gill, [1908] 


2357 Whether noone, eo against mer- 
ger.|--Where the same person becomes absolutely 
entitled to an estate & a sum of money charged 
upon it, the charge will be deemed extinguished, 
unless it appears that the owner intended other- 





wise. 

For the purpose of showing the intention, 
evidence direct & presumptive may be resorted 
to. <A transfer to a trustee must be considered 
as one of the grounds rebutting the presumption 
of merger; but does not amount to decisive 
evidence against the presumption. 

B., the owner in fee of an estate, paid off a 
mtge. in fee existing on it, which in 1807 was 
transferred to a trustee, in trust for A. B., her 
‘heirs, exors., administrators, & assigns re- 
spectively’; & the trustee covenanted to convey 
to B., her heirs or assigns, or unto such other 
pon or persons, & in such manner & form as 

-» her heirs, exors., administrators, or assigns 
should direct. B. devised the estate to a trustee 
to pay certain specified a eter, & subject thereto, 
she devised it to C. in fee, ‘‘& upon or for no 
other use, trust, intent, or purpose whatsoever.” 
B. died in 1832 :—Held: the mtge. had merged. 
—Hoop v. Puiniips (1841), 8 Beav. 513; 49 


E. R. 202. 
Annotations :—Folld. Pitt v. Pitt (1856), 22 Beav. 294. 
Refd. Re Tasker, Hoare v. Tasker, [1905] 2 Ch. 587. 


2358. -]—(1) Charge paid off by a 
person having only a partial interest in the 
estate :—Held: not to have merged. 

(2) In 1824, A. Puoneesd an estate, & he mtged. 
it to raise part of the purchase-moncy. In Feb. 
1840, the mtge. was paid off & transferred to B., 
who in Apr. 1840, executed a declaration of trust 
in favour of A. A. died in 1818 :—Held: the 
charge had merged. 

(83) What the ct. is to look at is, to see what 
was the intention of the person who paid off the 
charge. That intention, in the absence of any 
circumstances, is to be gathered from what it was 
his interest to do; but if there be any circum- 
stances affecting the matter, they also are to be 
regarded. He caused it to be assigned to a trustec 
in trust for him, his heirs, etc. It was preserved, 
& is a subsisting charge (ROMILLY, M.R.).—Pr1T v. 
Priir (1856), 22 Beav. 204; 27 L. T. O. S. 257; 
2 Jur. N. 8.1010; 52 EB. R. 1121. 

2859. ——— ——— Burden of proof.]—The owner 
in fee bought up an existing building lease of the 

roperty, & had it assigned to a trustee, in trust 
or era, ‘* his exors., istrators & assigns ”’ : 
—Held: (1) the presumption was that the lease 
had not, in equity, merged in the inheritance, but 
that it passed as part of her personal estate ; 
(2) the burden of proof was on those who asserted 
the contrary —GUNTER v. GUNTER (1857), 238 
Beav. 571; 29 L. T. O. 8S. 244; 3 Jur. N. S. 
1018; 5 W. R. 485; 68 E. R. 226. 


Annotation sea! to (1) Refd. Belaney v. Belaney (1867), 

2360. Subsequent disposition of property—Settle- 
ment-—Covenant t incumbrances—Intention 
nema merger expressed.|—By marriage settle- 
ment G. 


a power of a ting portions for 
daughters to the amount of 216,000 case a term 








KEQuiry. 


of years created for raising the same ; he appointed 
£13,000 part thereof among four of his daughters, 
on their respective marriages & took assignments 
from them of their interests in the term. On the 
marriage of the eldest son, G. & the eldest son 
covenant that the settled estate is free from all 
incumbrances. After this G. makes his will & 
appoints the remaining £3,000 to his only un- 
married daughter. Notwithstanding the clear 
intention of G. to keep the term alive for his 
benefit, yet his covenant in the son's marriage 
settlement will bar his claim of any benefit from 
it as against the parties interested under that 
settlement.—GowER (COUNTESS DOWAGER) v. 
GOWER (EARL) (1783), 1 Cox, Eq. Cas. 53; 29 
BE. R. 1059. 

2361. ——— -——— Whether charge covered by 
general words.]—C., the owner of  leascholds, 
renewable by custom, contracted, in 1798, to 
redeem the land tax thereon, under 38 Geo. 3, 
c. 60, & transferred to the comrs. a sum of consols 
for that purpose, but did not exercise the option 
under s. 17 of the Act. After the death of C., 
T. & M., who were entitled in equal shares to the 
leaseholds under his will, which contained no 
reference to the Jand tax, & also to his residuary 
personal estate, by a settlement made in 1818, 
assigned the leaseholds, & all their “estate & 
interest ’? therein, to trustees upon the trusts of 
the settlement. ‘The recitals did not refer to the 
land tax. ‘T'. died in 1821, having made no claim 
to a moiety of the charge in respect of the land 
tax. On the death of M., the personal repre- 
sentative of T. & M. claimed, as against those 
entitled under the settlement, a charge in respect 
of the land tax :—Held: C., on redeeming the 
land tax, became entitled to the interest on the 
consols transferred by him as a rent charge on 
the leaseholds for his own benefit ; it did not pass 
under the general words of the settlement of 
1818, but remained as a separate property in the 
settlors, as residuary legatees of C.—NEAME v. 
Moorsom (1866), I. R. 3 Eq. 91; 36 L. J. Ch. 
274; 12 Jur. N.S. 913; 15 W.R. 51. 

2362. Mortgage—No reference to charge— 
Subsequent gift by will in general terms.]—A. 
devised his real estates to B. in fee, charged with 
£1,000, which he gave to B. in trust to be laid out 
for the separate use of C., his sister, for her life, 
&, after her decease, as she should by her will 
appoint, &, in default of appointment, to be 
retained by B. B. devised the estates to trustees 
in trust for C. & D. as tenants in common, in fee, 
subject to his debts, etc., & by a codicil he directed 
his personal estate to be first applied in payment 
of his debts, legacies, etc. After B.’s death, the 
trustees conveyed the estates to C. & D. as 
tenants in common in fee, subject to the £1,000, 
& other incumbrances. O. & D. having agreed 
make partition, one moiety of the estates was 
conveyed to ©. in fee, subject to a term for 
indemnifying D. from the £1,000, & the other 
moiety was conveyed to J). in fee. O. afterw. 
mortgaged her moiety in fee; & by her will, 
without referring to the £1,000, disposed of her 
personal estate in general terms:—Held: the 
£1,000 was merged.—Tyitern v. Lake (1881), 
4 Sim. 351; 58 BE. R. 181. 

Annotation :—Apld. Re Gibbon, Moore v. Gibbon, [1909] 


1 Ch. 367. 
2368. Equitable mortgage.)—In 1866 
aged freeholds to D. in fee. In 1867 D. 
charged mtge. debt & created a term of 1,000 
years to secure the charge. In 1868 D. fore- 
closed A., & between 1870 & 1872 mo d the 
fee to G, to secure sumg amounting to £5,411. In 
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1872 D. by his marriage settlement also charged 
the fee with £5,000, which sum, in the events 
which 7 cig became held in trust for him. 
In 1874 D.’s equity of redemption under his 
mtges. of 1870 to 1872 & his interest in the £5,000 
were conveyed to G. subject to all existing charges 
& with a declaration against merger. In 1900 
G. took a transfer of the charge, then reduced to 
£0,800, & term of years created by the mtge. of 
1867 with a declaration against merger, & in 1902 
he deposited the deeds of 1866, 1867, & 1900 with 
a memorandum of deposit with M. by way of 
equitable mtge. On G.’s death intestate the 
question arose between his real & personal repre- 
sentatives whether the above-mentioned three 
charges of £9,800, £5,411, & £5,000 or any of them 
had merged in the fee :—Held: the shanees of 
£5,411 & £5,000 had merged in the fee, for that it 
would be a fraud on M. to keep them alive against 
him in favour of G., his mtgor.—Re GIBRON, 
MOORE v. GIBBON, [1909] 1 Ch. 367; 78 L. J. Ch. 
264; 100 L. T. 231; 53 Sol. Jo. 177. 

2364, ——— ———- Separate mortgages of term & 
reversion.|—-Two properties A. & B. having been 
included in one lease at a low ground rent & 
subsequently separately assigned by the lessees, 
the reversioners in fee took an assignment of 
property A. & four other leasehold properties for 
the residue of the respective terms. ‘There was 
no direct evidence that they then had any inten- 
tion against merger. About nine months later 
the reversioners by a mtge., which recited that 
the term in property A. & the reversion in fee 
subject to the term were vested in them as tenants 
in common, mortgaged the term & the entire 
reversion separately :—Held: having regard to 
the form of the mtge. & the covenants for title 
therein contained, the mtge. was admissible as 
evidence not only that the reversioners then 
believed that therc was no merger, but that such 
was their intention at the time when they took 
the assignment of the term:—Held: on the 
construction of the assignment & the mtge., the 
term had not merged.—He FLETCHER, READING uv. 
FLETCHER, [1917] 1 Ch. 339; 86 L. J. Ch. 317; 
116 L. T. 460; 61 Sol. Jo. 267, C. A. 

2365. Intention to effect merger—Grant of 
annuity by remainderman to tenant for life—To 
cease on death—On discharge of mortgage by 
remainderman.|—An cstate, vested in A. for life, 
with remainder to his eldest son B. in tail, was 
subject to considerable family mtges. B., being 
possessed of other large property, granted an 
annuity of £2,500 a year to A., to cease upon his 
death, or upon B.’s “ paying off, satisfying, & 
discharging’ the several mtges.:—Held: the 
intention was to merge the mtges.—HOGHTON v 
HoGutTon (1852), 15 Beav. 278; 21 L. J. Ch 


482; 17 Jur. 99; 51 E.R. 545. 
Annotations :—Mentd. A.-G. v. Magdalen College, Oxford 
(1854), 18 Beav. 223; Beanland »v. Bradloy (1854), 
28m. & G. 339; Cobbctt v. Brock (1855), 20 Beav. 524; 
Dimsdale v. Dimsdale (1856), 25 L. J. Ch. 806; Hartopp 
10; Bury’ Ophea via (1358), 
; Bury v. C1) 
odlee, olds >, Godleo (rae 2} 


ov v. 
Hoblyn ». dobtyn 1889) 4. Ok De 800; 
Trustee o. Frank (1903), 89 Le T. 488. 
2866. Grant of estate by tenant for life to next 
tenant for life—Deed not purporting to surrender 
or release.]|—-Lands, subject in part to legal 
miges. in fee, were devised to the use of two 


Bischof’: 
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successive tenants for life. The first tenant for 
life being a lady of advanced age, & desirous of 
relinquishing the management of the lands, by 
deed conveyed them to the second tenant for life 
hold to him, his heirs & assigns, during all the 
remainder of her life, to the use that she might 
thenceforth during the remainder of her life 
receive an annual sum of £400 to be issuing out of 
the rents & profits, & subject thereto to the use 
of the second tenant for life, his heirs & assigns, 
i the remainder of her life. The deed 
contained a proviso reducing the amount of the 
rentcharge so long as she continued to reside with 
him & he provided her with certain conveniences. 
He having died in her lifetime :—Held: Jud. 
Act, 1873 (c. 66), s. 25 (4), applied to the case 3 
&, having regard to the intention of the parties 
manifest on the face of the deed, there was no 
merger of the estate of the first tenant for life in 
that of the second tenant for life. 
By the deed the grantor, conveys—she does 
not purport to surrender or otherwise release, 
but she conveys—the estate to the grantee 


(KEKEWICH, J.).—SNow v. Boycorr, [1892] 
8 Ch. 110; 61 L. J. Ch. 591; 66 L. T. 762; 
40 W. BR. 603. 


Annciation -—Consd. I'bellusson v. Liddard, [1900) 2 Ch. 


Particular estate in subsequent estate.) — Sec 
PERSONAL PROPERTY ; REAL PROPERTY. 

Term in reversion.|—-See LANDLORD & TENANT, 

Merger of mortgage charge.]—See MORTGAGE. 


C. Property of Infant or Lunatic. 


2367. Property of infant subject to charge— 
Whether merger presumed.|—DONISTHORPE v. 
Porter, No. 2331, ante. 

2368. —— ———.|—-(l1) A representative must 
take his interest as fortune has directed it, & has 
no equity to vary it; therefore where a lunatic 
dies entitled to an estate, & also to a charge upon 
it, the heir takes it discharged: a trust term to 
secure the charge makes no difference; for it 
remains inert, unless required to be cxecuted for 
proper purposes ; the trustees have no discretion. 

(2) At law & in equity where there is a confusion 
of rights, there is an immediate merger: that is 
prevented in equity by the intention, either 
express or implied, as in the case of an infant 
entitled to an estate, & also to a charge upon it, 
the rights remain distinct because more bene- 
ficial.—-CoMPTON. (LORD) v. OXENDEN (1793), 
2 Ves. 261; 4 Bro. C. C. 397; 30 E. RK. 624, 
L. 


‘ons :— 4s to (1) Consd. Horton v. Smith (1858), 
Ae . 624. Ald. Re French-Brewster’s Settlmts., 
Walters v. French-Brewster, [1904] 1 Ch. 713; Re Holo, 
Davies v. Witts, [1906] 1 Ch. 673. - Grice v. Shaw 
76; Ingle v. Vaughan-Jenkins (1900), 
A8 to (2) Reta, Forbes v. Moffatt (1211) 





18 Vos, 384. Generally, Mentd. Re Leoming (1861), 3 
L. T. 686. 
2369. —— -|—WARE v. POLHILL, No. 2395, 
t. 
P°28T0. —— ——.]—ALsor v. BELL, No. 2382, 


possi. Property of lunatic subject to charge— 
richednsa trig or A am al (LORD) v. 
nN, No. , ante. 

O87 ——.]—H. by her will appointed D. 
her exor. & trustec, but, in the events which 
happened, died in 1896 intestate as to her real & 
ersonal estate, leaving her brother, a lunatic, 
her sole next of kin & heir-at-law. D. was also 
committee of the lunatic. D. paid the estate 
duty in respect of both the real & personal estate 
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out of the personal estate. The lunatic died 
intestate in 1903; his income hs more than 
sufficient for his maintenance, the lus rents 
of his real estate were spsuidlated uring his 
life, & the accumulations wore more than sufficient 
to have paid the amount of the estate duly 
attributabic to the real estate. The lunatic’s 
next of kin claimed to be entitled to ac e on 
his real estate for the amount of duty paid in 
po ect thereof out of his personal estate :— 
Held: assuming the payment of the estate duty 
Seated a charge upon the real in favour of the 
personal estate, any charge which might have 
existed at the time of the payment of the duty 
on the realty out of the personalty in favour of 
the personalty was extinguished before the death 
of the lunatic; as there was no interest in oe 
lunatic requiring the charge to be kept alive, &, 
under the circumstances, no person who could 
require the charge to be raised, it had merged.— 
Re Hors, Pan v. WITTS, [1906] 1 Uh. 673; 
75 L. J. Ch. 362; 94 L. T. 451; 50 Sol. Jo. 359, 


UC. A. 
Annolution :—Apid. Re Wilson, Wilson v. Clark, [1916] 


1 Ch 


D. Interest held in Different Capacities. 


2378. General rule—No merger of interests held 
in different rights.|—A fund was limited in trust 
successively for husband & wife for life, & then 
upon trust for the children of the marriage, as 
they jointly, or the survivor of them should 
appoint, &, in default of appointment, in equal 
shares, to be vested at 21. There were two 
children of the marriage who attained 21, one of 
whom afterwards died. No appointment having 
been made, the husband, after the death of his 
wife, released the power! so as to vest a moiety of 
the fund in himself “administrator of the 
deceased child, & he claire to have such moiety ; 
transferred to him :—Held: he was entitled to a 
transfer upon surrendering his life interest in the 
moiety; but he was not entitled so long as he 
retained his life interest, inasmuch as there could 
be no merger of two interests held in presley 
rights.—Re RADCLIFFE, RADCLIFFE v. BEWES 
[1892] 1 Ch. 227; 61 L. ‘J. Ch. 186; 66 L. T. 363 ; 
40 W. R. 328 ; 36 Sol. Jo. 151, C. A. 

Annotations : — Reta. G. v. pooh. ate 2 Q. B. eee 


French-Bre Sot 
Reowster’ fl ‘say 1 Ch. 13 Re e Attias. Life &. Attkins, 
3} 2 619 entd. 


1 . ; Somes, 
308 1 Ch. 250; 


He Somes, Smith ov 
1 ct £50; Blood u., Blood, [i “11903) P. vip 5 adi? 
Selot’s t, Evans, 
P, 274; Re Evered, Molineux 


v. ’ Evered, [1910] 2 Ch. 147. 

2374. Lessee becoming entitled to reversion—In 
right of his wife.|—LIcHDEN v. WINDSMORE 
(1624), Benl. 141; 2 Roll. Rep. 472; 73 EH. R. 


ee :—Refd. Jones v. Davies (1860), 5 H. & N. 766. 
2375. —— |—If a husband is possessed 
of a term of years & the owner of the reversion 
in fee devises it to the wife, who has issue, the 
husband, who in the lifetime of the wife is tenant 
by the curtesy initiate, holds the two estates in 
different hts, without having acquired the 
freehold by own act, & co ently there is 
no merger.—JONES v. Davies (1861), 7 H. & N. 
507; 31L. J. Ex. 116; 6 L. T. 442; 8 Jur. N.S. 
592; 10 W. R. 464; 158 BE. R. 573, "Hx. Ch 
Annotation : :— Menta. Gibbins @. Eyden (1869), 20 L. F 


ee]: Goviranes: Ot tates mented @ tevenslen 
in fee—NMo merger of motety ef term.|—Saunpurs 





Equity. 


v. B28), (1679), Cas. temp. Finch, 424 ; 


23 E. R 
ats 190 premade Saat 631; ake tal icton chon Healtne® v. i Hares t 
Ch. er 
i918, 8 86 L. J. Ch. 139 


2877. Owner of land becoming entitled to charge 
—Not claiming in same interest as land—No 
merger.|——-A_ charge upon land shall not be 
exti ed by its coming to the same person 
Laid | entitled to the land, by reason that the 
party has not the same interest in the land as he 

ad in the charge upon it; when he has not the 
same interest in both, there shall be no extinguish- 
ment upon this account.—PRIcE v. SEys (1740), 
Barn. Ch. 117; 27 E. R. 578; sub nom. SEys v. 
PRICE, 9 Mod. Rep. 217. 

Annoiaiton : , -Meatd. Buckinghamshiro v. Drury (1762), 

2 Eden, 60. 

23878. Heir seised of legal estate as trustee— 
Failure of ultimate trusts—No merger of legal 
estate & beneficial interest.|—BUCHANAN v. 
HARRISON, No. 1191, ante. 

2379. Grant of underlease by administrator— 
Residue of term assigned to administrator—No 
merger of term.}—-C., an administrator, granted 
an underlease for a term of years of land held by 

as administrator. Shortly afterwards the 
underlessee assigned the land to 0. for the residue 
of the term :—Held: there was in equity no 
merger of the term.—CHAMBERS v. KINGHAM 
(1878), 10 Ch. D. aot 48 L. J. Ch. 169; 39 L. T. 
ok 27 W. R. 2 

notation : Bere aoe & Countics Bank v. lthodcs» 

Ante 1 Ch. 631. 

2880. Tenant for life with power to appoint 
among children—Shares vesting in default of 
appointment—Death of child intestate after share 
vested—No merger of life estate with interest of 
father as administrator.;—Re Rapcuirre, Rap- 
CLIFFE v. BEWES, No. 2378, ante. 

Particular estate in subsequent estate.|— See 
PERSONAL PROPERTY ; REAL PROPERTY. 

Term in reversion J—See LANDLORD & TENANT. 

Merger of mortgage charge.]—See MoRTGAGHE. 


E. Payment by Order of Court. 


2381. Payment on behalf of infant—Repre- 
sentatives of infant not prejudiced.)—WanrE v. 
POLHILL, No. 2395, post. 

2382. No presumption of merger.]|—-Where 
debts of a testator had been paid out of the 
income of the estate of an infant tenant in tail 
under his will, by the direction of the ct., after 
decree in an administration suir, & the tenant in 
tail subsequently died an infant, & his adminis- 
trators, more than six years after taking out 
administration to him, filed a bill to revive tho 
administration suit, for the purpor of -having 
such payments recouped out of the corpus of the 
estate, & for payment of the costs of the adminis- 
tration suit :—Held: the payment, on behalf of 
the infant, having been made by the ct., a merger 
of the charge could not be presumed. —-ALSOP 0. 


857 24 Beav. ee 3H. R. 481. 
sae Seed tuto v. Carrick (1877), 6 Ch. D. 
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I’. Benefit of Owner. 
(a) In General. 

2363. eveere of intention.)—Prirr v. Prrt, 
No. 2358, ante 

9384, ———.]—ADAMs v. ANGELL, No. 2419, sar 

3885. ———.|— THORNE v. CANN, No. 2854, ante 

3386. ——.|— INGLE v. VAUGHAN-JENKING, No. 
2845, ante. 
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(0) Absolute Owner. 


2887. Intention presumed from interest of 
owner.|—-DONISTHORPE v. PORTER, No. 2831, 


ante. 
2388. ——.|—-FoRBES v. MorFraTr, No. 2350, 


ante. 
aoe Sa EE eet v. ay No. ana ante. 
e oer WINFEN Vv. WINFEN QO. 3 9 
No.2852, ante. 
ae ——.]—TYRWHITT v. TYRWHITT, No. 2353, 
ante. 
_ 2882. aaa rag v. ANGELL, No.2419, post. 

2893. ———.|—An owner of freehold land who 
became entitled to an unraised portion charged 
thereon, as next of kin to an intestate portioner, 
died without out administration to the 
ised edna estate. It would have been for the 
andowner’s benefit to merge the charge :—Held : 
the landowner’s beneficial interest in the charge, 
subject to the liabilities, if any, of the portioner’s 
estate, had merged in the land.—Re FRENCH- 
Bora ied on Ti WALTERS v. FRENCH- 

REWSTER, - 713; 73 L. J. Ch. 405; 
90 L. T. 878; 52 W. R. 377. 

2394. Estate coming to tenant in tail.J— 
CHANDOS (DUKE) v. TALBOT, No. 2329, anfe. 

2395. Charge paid off by tenant in tail.J— 
(1) Leasehold estates bequeathed in trust to pay 
the rents & profits to the persons for the time being 
entitled under the limitations of real estate devised 
in strict settlement, with power to the trustees at 
any time with consent of the persons so entitled, 
or if minors ai their own discretion, to sell & 
invest the produce in real estate to the same uses. 
The leasehold estates vest absolutel, in the tenant 
in tail upon his birth & the power is void. 

(2) If a tenant in tail adult pays off a mtge., or 
becomes entitled to a charge, as he might acquire 
the absolute ownership, a presumption arises 
that his intention was not to keep alive the charge. 
But that principle does not apply during infancy. 
I have made it a rule, where property of one 
nature has becn applied for the beneflt of an 
infant to property of another nature, to have an 
express rovision, that if he shall not attain the 
age at which he will have a disposable power, the 
representative shall not be prejudiced by the act 
done by the ct. in contemplation of the infant’s 
benefit (LoRD ELDON, C.).—WARE v. POLHILIL 
(1805), 11 Ves. 257; 82 HK. R. 1087, L. C. 


Annotations :—As to (1) Refd. Southampton v. Hertford 
(1813), 2 Ves. & B. 64; Briger v. Oxford (1852), 1 De G. M. 
& G. 363; Lantsbery v. Collier (1856), 2 K. & J. 709; 

te v. Swinstead (1859), 26 Boav. 525; A.-G. v. Ail 

. Cas. 67 g) Consd. Horton 
Mentd. B 


2. As to 
v. Smith (1858), 4 





- & J. 624. Generally, urges 
v. Mawbcy ies) Turn. & It. 167; Ibbetson v. Ibbetson 
(1840), 10 Sim. 495; Ferrand v. Wilson (1845), 4 Hare, 
344; Dungannon v. Smith (1846), 12 Cl. & : 546; Waro 
v. Egmont (1854), 4 Do G. M. & G. 460; Bulkoloy v. 
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Fuoca (1874), 22 W. R. 608.—IR. 

2387 ii. ——~.}—Lands were limited 
by will to A. for life, with remainder ext 
to she should appoint. 
ras she should appoint 
an ultimate remainder 
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Hope (1855), 1K. & J. 482; Doncaster v. Doncaster 

(1856), 3 K. & J. 26: Wolloy v. Jenkins (1857), 28 

ier O. S. 362; Re Allott, Hanmer v. Allott, [1924] 2 Ch. 

oe ———.] —DRINKWATER v. COMBE, No. 2406, 
post. 

2397. ——.]—(1) Tenant in tail in remainder, 


after estates to A. for life, & to his first & other 
sons in tail, pays off a mtge. during the life of the 
tenant for life, takes an assignment to himself 
of the mtge. term, & afterwards comes into 
possession of the estate & dies without issue, the 
mtge. is a subsisting charge for the benefit of his 
personal estate, there being no act to show 4 
contrary intention. 

(2) Where a tenant in tail in possession pays 
off a mortgage, & declares no intention that the 
charge shall continue for the benefit of the personal 
estate, there the charge ceases ; because the estate 
is considered as his own, inasmuch as he may make 
it his own by suffering a recovery. This principle 
has no application to a tenant in tail in remainder 
whose estate may be altogether defeated by the 
birth of issue of another person; & it must be 
inferred that such a tenant in tail means to keep 
the charge alive (Sin JOHN LEACH, V.-C.).— 
WIGSELL v. WIGSELL (1825), 2 Sim. & St. 364; 4 
L. J. O. S. Ch. 84; 57 E. R. 385. 

Annotations :—As to (1) Expld. Horton v. Sinith (1858), 

1 Sim. 298 ; Horton v. Sinith (1858), 4K. & J. 

2398. ——-.]—Tenant in tail in remainder 
expectant upon a preceding estate tail, purchased 
a mtge. on the estate & took an assignment to 
himself of the mtge. debt & of the term by which 
it was secured. He subsequently became entitled 
to the estate as tenant in possession, & as such 
continued for six years in receipt of the rents ; 
after which he died without barring the entail 
or doing any other act indicative of an intention 
as to whether the charge should merge :-—Held : 
the charge was kept alive for the benefit of his 
personal representative. Distinction in this re- 
Zee where tenant in tail becomes entitled to tho 
charge without any act on his part.—HORTON 2. 
SmirH (1858), 4 K. & J. 624; 27 L. J. Ch. 773; 
6 W.R. 783; 70 E.R. 259. 

2399. ——.]|—ADAMs v. ANGELL, No. 2419, post. 

2400. Mortgagee entitled to fee by will.|— 
ForsBEs v. Morratt, No. 2350, ante. 

2401. Charge paid off by mortgagee in fee.|/— 
HatcH v. SKELTON, No. 2342, ante. 

2402. Mortgage paid off by mortgagor./— 
THORNE v. CANN, No. 2354, ante. 

Surrender by tenant for life to remainderman in 
seo SETTLEMENTS. 

erger of mortgage charge.])—Sec MORTGAGE. 
Merger of term.|—Sce LANDLonD & TENANT. 


to A. in foo. On testutor's death A. 
also became absvlutcly entitled to a 
Tho charge onthe lands. <A. died a spinster 
ber pro- having by her will devised her rea 
estate. & bequeathed her personal 
60, Gite ee tnont bavink 
named b mention of the charge, & witnou 
devi enact deslnel y  dgt e 
e er eep the c 

alive, ho or to extinguish it 0 oe: that A. 
had, at the date of her death, such an 
estate in the lands as to admit of the 
of the presumption that the 

charge had become » & 
that, as it was a matter of indifference 
to her whether the waa kept 
alive or not, the charge had becoms 
ed, the date when it so 


to exist being her —_ 
Re Toprin’s Estate, {1915} 1 I. R. 


3 — ) 


the county K., 


. not in the 


KEOGH vw. 
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Sect. 2.—In equity: Sub-sect. 2, F. (c), G. & H.) 
(c) Limited Owner. 

2403. Charge paid off by tenant for life.]—<A. 
tenant for life, with remainder to trustees to 
preserve, etc. remainder to his first & other sons 
in tail male, remainder to himself in fee, became 
entitled to a charge upon the estate, & died without 
issue, & intestate :—Held: the charge should go 
to his next of kin, as personalty, & not be considered 
as ara a for the benefit of his heir, to whom the 
estate descended.—WYNDHAM v, EGREMONT (EARL) 
(1775), Amb. 753 ; 27 E. R. 485, L. C. 
any ; J ohnaon ag. Wester (18540 4 Oe ae Me ve ue 
Expld. Horton v. Smith (1858), ‘Lasueo 

2404. -|—(1) Tenant in tail but restrained 
by Act of Parliament from suffering a recovery 
pays off portions charged on the estate without 
taking an assignment, he shall be a creditor for 
the sums paid, which shall be raised for his adminis- 
tratrix. 

(2) Where a tenant for life pays a debt charged 
on the inheritance which he cannot make his own, 
he stands in the place of the creditor; but, 
from considering the circumstances in which the 
estates are limited, a presumption may be raised, 
that though he paid off a charge upon an estate, 
which he had for life only, circumstances may show 
that he meant to discharge the estate (LORD 
LOUGHBOROUGH, C.). 

(3) It belongs to those who would exoncrate 
the estate to show that it was to be exoner- 
ated (LORD LOUGHBOROUGH, C.).—SHREWSBURY 
(COUNTESS) v. SHREWSBURY (EARI.) (1790), 8 
Bro. ©. C. 120; 1 Ves. 227; 20 E. R. 445, L. C. 
Annotations :—~As to (1) & (2) Refd. Ware v. Polhill (1805), 

11 Ves. 257 ; Buckinghamshire v. Hobart (1818), 3 Swan. 

186; Re Pride, Shackell v. Colnett, [18 Ee pak 
es. 


Cencrally, Mentd. Allan v. Backhouse (1813), 
65; Re Smyth, Ex p. Smyth (1818), f Swan. 337. 


5. -]—(1) A charge not extinguished for 








° 





240 
the benefit of the estate, though satistied by the , 


tenant in tail with the intention of extinguishing 
it, under the erroneous supposition that he was 
tenant in fee simple. 

(2) If a tenant for life pays off a charge on the 
estate, primd facie he is entitled to that charge 
for his own benefit, with the qualification of having 
no interest during his life; if a tenant in tail, 
or in fee simple, pays off a charge, that payment is 
prima facie presumed to be made in favour of the 
estate ; but the presumption may be rebutted by 
evidence (LoRD ELDON, C.).—BUCKINGHAMSHIRE 
(EARL) v. HOBART (1818), 3 Swan. 186; 36 E. R. 


edn =f Consd 
nnotations :~—-As to (1 . Clifford v. Clifford (1852), 
9 Hare, 675. Distd: avi 52), 10 Mate re 


ce v. Shaw (18 
As to (2) Consd. Astiey v. Milles (1827), 1 Sea 298. 
reais aed (1842), 6 Jur. 314; Horton v. Smith (1858), 


2406. .|—(1) If a tenant of an estate subject 
to an executory devise pays off a charge upon the 
estate & the executory devise afterwards takes 





Equity. 


effect, his exors. will be entitled to be repaid the 
amount of the charge. 

(2) If a tenant for life pays off a charge upon 
his estate, the amount becomes a p of ‘his 
personal property, unless he manifests an intention 
that it should not do so. If a tenant in tail pays 
off a charge upon his estate, the amount does not 
become a part of his personal property, unless he 
manifests an intention that it should do so 
(LEacH, V.-C.).—DRINKWATER v. COMBE (1825), 2 
se & St. 340; 3L. J. O. S. Ch. 178; 57 EB. R. 
Annotations :—As to 

Jur. 314; He Pride, 

‘Asto (2) Gonsd. Astley v. Milles (1827), 1 Sim. 

Pride, Shackell v. Colnett, [1891] 2 Ch. 135. 

2407. ———.]|—ASTLEY v. MILLEs, No. 2355, ante. 

2408. |—A. being under a_ settlement 
tenant for life in remainder, after prior estates for 
life & in tail, with remainder to his own first & 
other sons in tail, with an ultimate remainder in 
fee, which afterwards became vested in the first 
tenant for life, redeemed the land tax upon the 
settled estate during the life of the first tenant for 
life, & took an assignment to himself under Land 
Tax Act. The prior tenant for life afterwards 
died without issue, having devised to A. the 
ultimate fee; & A. being in a dying state, & having 
no issue, made his will, & devised the fee of the 
settled estate, without declaring any intention 
with respect to the land tax redeemed. The land 
tax at his death continues to be part of his personal 
estate. —-TREVOR v. TREVOR (1833), 2 My. & K. 


675; 39 H. R. 1102. 
AG mation —Refd. Horton v. Smith (1858), 27 L. J. Ch. 


2409. ——-.|—(1) If a tenant for life pays off 
a charge on the inheritance, he is primd facie 
entitled to that charge for his own benefit; but 
he may, if he think proper, exonerate the estate. 
In the absence of evidence, the presumption is, 
that he pays the charge for his own benefit, & 
not for the benefit of the persons entitled in re- 
mainder; but evidence may show the contrary 
conclusion to be true. 

(2) Atenant for life paying off a charge upon the 
estate, & in the same transaction merging the 
sera h by taking an assignment connecting it 
with the legal estate of inheritance, primd facie 
puts an end to the charge; but something is 
required to manifest an intention to exonerate the 
inheritance. A simple payment of the charge, 
without more, is sufficient to establish the right 
of the tenant for life to have the charge raised 
out of the estate. He has no obligation or duty 
to make a declaration, or to do any act demon- 
strating his intention; the burden of proof is 
upon those who allege that in paying off the charge, 
he intended to exonerate the estate. 

(8) A., being tenant for life of testator’s real 
estates, subject to a charge of £25,000, & absolutely 
entitled to the residuary personal estate, paid off 


a) Refd. Cole v. Stutcly (1842), 6 
Shackell v. Colnett, [1891] 2 Ch. 135. 
98. Apld. Re 








e William bought the legacy of £500 | of £500, & also the legacy purchased 
PART XIV. SECT. 2, SUB-SECT. 2.— | bequeathed ‘to his brother Henry by | by him from Henry, é& appointed 
ae the will of his father, & got it ed | John his residuary legatee. ‘The lands 
2408 i. Charge paid off by tenant for him by deed in 1884. In 1889 he | were sold in the Land Judge’s ct., & 
ve By his W. J. W. devised aid off the } of 21,000 bequeathed | the estate was insolvent. On the 
the lands for sale to his son Thomas o one of his 5 , Mrs. P., without | final schedule of incumbrancers the 
in ee with remainder to Alfred in tting an sasigament. By his will | exors. of William were returned as 
th remainder to William in tail, ted in ig00, illiam 1 legacies | incumbrancers in respect of the three 
with remainder to John in tail : & he | of £1,000 each to hia two sisters, Mra. M. | legacies of £1,000 left to the testator’s 
Cc ds ten sums of | and Mrs. C., provided that they should, | three sisters, which he had paid off. 
money ia favour a he youneer children. | within one month, give notice in | On an objection filed by the assignee 
On testator’a death Thomas entered | writing to the exors. that they accepted | of another segatee whose legacy was 
ogseesion, & died without issue | the legacies 8a ction & dis- | charged on the lands :—Held: the 
in 1877, & Alfred, charge of all claims upon the lands were merged, & the 
homas, & ha l no issue, | & he directed these notices should | exors. were not entitled to be placed 
illiam succeeded, & died in 1903 | be handed over to John, next | on the schedule of incumbrancers.— 
t in re der. He | Re WALLACH’S ESTATE, OAULFIELD, 

PRITTIONER, (1907{ 1 I, KR. 01.—IR, 


without issue, & without 
disentatiled During his. lif Med 


tenan tail in main 
etime | bequeathed to John his own 


Part XIV.—MeErRGER oF EstTarTes AND CHARGES. 


the charge, & obtained releases. At the time, he 
seemed to have conceived that, as residuary 
legatee, he was liable to pay the amount out of the 
personal estate, which was sufficient for that pur- 

se. Nothing was done to keep the charge on 
oot. After the death of the tenant for life, it 
being determined that the £25,000 was a primary 
charge on the real estate :—Held: it still subsisted 
as a charge on the settled estates, for the benefit of 
the personal representatives of the tenant for life. 
(4) In 1773, a tenant for life paid off a charge of 
£25,000, affecting the settled estates. He died 
in 1837, having in the meantime taken no steps 
for keeping the charge alive :—Held: Statute of 
Limitations cannot be applied to a case, where 
there is no assignable person liable to pay the 
charge, no person who, by the delay, could be 
induced to suppose that the charge was abandoned 
or merged, & where the rent, out of which the 
interest of the charge ought to be paid, is receivable 
by & belongs to the same person who is entitled to 
the interest.—BURRELL v. EGREMONT (EARL) 
(1844), 7 Beav. 205; 13 L. J. Ch. 809; 8 Jur. 
per ; 49 KE. x ae re 

nnotations :—As8 e hardinge, 

=o - 32. Consd. Ek yeh Whiteloy, {19191 1 Cn 88. 
__._... Re Welch, Mitchell v. Willders, [1916] 1 Ch. 375. 
As to (2) Refd. Byam v. Sutton (1854), 19 Beav. 556; 
Patten v. Bond (1889), 60 L. 


T. 583; Re Harvey, Harvey 
w. Hobday, [1896] 1 Ch. 137; Whiteley v. Delancy, 
1914) A. O. 182. Ae to (4) ld. Topham v. Booth 
PER 5 Ch. D. 607. d. Spickernell v. Hotham 
1854 669; Roddam v. Morley (1856), 2 K. & J. 
36 urrowes v. 
Gore (1 L. Cas. 907 ngton v. Bouverio 


6 ‘ : : e 
(1859). 7 H. L. Cas. 557 : Re England, Stoward v. England, 
Ch. 100; Re Allen, Bassett v. Allon, £1898) 


2410. ——.]—Pirt v. Pitt, Nu. 2358, ante. 

2411. .I—Where a tenant for life discharges 
an incumbrance on the capital instead of merely 
keeping down the interest, the presumption is that 
it is done for the benefit of the remainderman, & 
he is entitled to a charge on the capital for the 
amount he has thus paid, though that presumption 

may, of course, be rebutted (JESSEL, M.R.).— 

CUDDON v. CuDDON (1876), 4 Ch. D. 583; 46 

L. J. Ch. 257; 25 W. R. 341. 

Annotation :-—Mentd. A.-G. v. Aberdare, [1892] 2 Q. B. 684. 
2412. ——.]—ADAMS v. ANGELL, No. 2419, post. 
2418. ———.]—-A reversionary interest in trust 

funds was mortgaged by the reversioner. He 

afterwards on his marriage assigned the same 
interest, subject to the mtge., to trustees, on trust 
for his wife for her life, with remainder to himself 
for his life, with remainders over. After the 
marriage he paid off the mtge. debt out of his own 
moneys, & the mtgee. executed a deed which 
purported to reconvey the mortgaged property 
to him ‘ absolutely discharged from’”’ the mtge. 
debt & all claims under the mtge. deed. The 


PART XIV. SECT. 2, SUB-SECT. 2.—G. 


2416 i. Interests of creditors pro- 
tected.}--A tenant for life, having a 
Cc on the inheritance for his own 


3 e 
Ka 
H knight ©. Bowyer (1857). 23 Beav. 609 ; 
858), J : nsi 
2 
99 





Prior to the same date, the estates of 
the earldom were subject, to various 
charges amounting 

were | vested in the Earl of Wicklow 


513 


solrs. who prepared the reconveyance were ignorant 
of the avitente of the attlernant. 

In an action by the reversioner, claiming to have 
the reconveyance set aside or rectified, he gave 
evidence that he did not mtend to pay off the 
mtge. debt for the benefit of the settlement, but 
that he intended to keep the charge alive for his 
own benefit :—Held: notwithstanding the form 
of the reconveyance, pltf. was entitlod to have the 
charge kept alive for his own benefit, & the sum 
secured by the mtge. constituted a charge on the 

roperty having priority over the settlement.— 

IFFORD (LORD) v. FITZHARDINGE (LORD), [1899] 
2 Ch. 32; 68 L. J. Ch. 529; 81 L. T. 106; 47 
W. R. 618. 

2414, ——.J]—INGLE v. VAUGHAN-JENKINS, No. 
2345, ante. 

2415. Purchaser of reversion.|—SHLiszyY (LORD) 
v. LAKE (LORD), No. 2356, ante. 


G. Interests of Creditors. 


2416. Interests of creditors protected.]—Donis- 
THORPDE v. PORTER, No. 2331, ante. 


H. Evidence and Proof. 
2417. To show intention—Direct or presumptive 








evidence admissible.|— Hoop v. Pui.iies, No. 2357, 
ante. 
2418. Parol evidence. |—-ASTLEY v. MILLES, 


No. 2355, ante. 

2419. Correspondence — Between solicitors & 
trustee—Admissible.|—After a decree in a fore- 
closure suit to which both the mtgor. & the first 
& second mtgees. were parties, pltf., the first 
mtgee. purchased the equity of redemption from 
the trustee in bkpcy. of the mtgor. & by the deed 
of assignment, in consideration of £1,380, the sum 
due on the first mtge., retained by the first mtgee. 
in full satisfaction of his debt, & of £20 paid to 
the trustee, making the purchase-money of £1,400, 
the trustee assigned the mtged. property to the 
first mtgee. subject to the aforesaid claim of the 
second mtgee. The value of the mortgaged 
property did not exceed £1,380. The second 
mtgee. contended that the effect of this purchase 
was to extinguish the first mtge. debt, & to let in 
his own charge as a first incumbrance. A corre- 
spondence took place between the solrs. of the 
first mtgee. & the trustec at the time of the pur- 
chase :—Held: (1) (Ct. OF APPEAL) looking at 
the surrounding circumstances the conveyance 
sufficiently expressed an intention to keep the first 
mtge. alive; & Toulmin v. Steere, No. 626, ante, 
did not apply; (2) (HALL, V.-O.) the question 
being one of intention, a correspondence between 
the solr. of the first mtgee. & the trustee in bkpcy. 


remises. In 1822 the son, who had 

me the Karl of Wicklow, & 

succeeded to the estates as tenant for 
life in possession, paid off the c 


e of £5,000 on JD. & got it assigned to a 
trustee f 


benefit, cannot deal with it so as to PY, hong - executed on the or himself. In 1827, the 
prejudice = ja dement creditor on his Several estates (i.e. the lands ‘of D& of the settlement of 1824, 
fe estate. Re GARDINER (1861), 11 the Earl's other estates) stand charged under a power of sale & exchange 
aaa ree with the payment respectively ofsevera] therein, sold the lands of F., of the 
2416 li. ———.]-—Semble: merger of & sums of money, amounting inthe whole estates of the earldom. The son, the 
charge by expression of intention is & to the sum of £15,000 or thereabouts,” then Earl of Wicklow, joined in the 
disposition of Aroperty within 10Car.1, it was to resettle all the estates conveyance to tho pure », which 
Sess. 2, o. 3 (Ir.), & would be void & on the Karl for life, remainder to his recited that all the parties who had 
inoperative if fraudulent, as against gon for life, remainder to his first & any claim, & were entitled to any part 
tors.--- Re GODLEY’S ESTATE other sons in tail, remainder over, of the £45,000, had been paid off, & 
(1896), 11. R. 45.—IR. incumbrances, except had executed releases for their shares 


mm 
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b. To Ow ieo~< Pri 
1a, the Eee 2 ie chal 
& » 9 8t0o 
limited to the Earl of Wicklow f 
life, remainder to his eldest ron in tail. 
J ——VOL. xx. 


settlement made 


harges, not exceeding 
in the whole the sum of £45,000. By 
in 1824, in pursuance 
of the articles, the estates were accord- 
ingly conveyed to trustees, subject to 


sum . bh ectively tenant for life & tenan 
tacoot aa then Tetecd cbateed Ga vasa in tail in remainder, by a deed which 


he £45,000, except two portions 
or sae tere ed, not embracing 


h were 
Fach O00. he estates were again 
resettled in 1849 by the then Warl of 
Wicklow & his son, who were tben 
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Sect. 2.—In equity: Sub-sect.2,H. Paris XV. 
XVI. Sect.1: Sub-sects.1 & 2, A., B. & C.] 


at the time of the purchase, was admissible in 
evidence, on the question whether it was intended 
to avheee first mtge. alive. 
(3) The mere fact of a charge having been paid 
off does not decide the question whether it is 
extinguished. If a charge is paid off by a tenant 
for life without any expression of his intention 
he retains the benefit of it against the inheritance. 
Although he has not declared his intention of 
keeping it alive, it is presumed that his intention 
was to keep it alive, because it is manifestly for 
his benefit. On the other hand, when the owner 
of an estate in fee or in tail pays off a charge, the 
prorumpeon is the other way, but in either case 
he person paying off the charge can, by expressly 
declaring his intention, either keep it alive or 
destroy it. If there is no reason for keeping it 
alive, hen, especially in the case of an owner in 
fee, equity » in the absence of any declaration 


Equity. 


of his intention, destroy it ; but if there is any 
reason for pean | it alive, such as the existence 
of another incumbrance, equity will not destro 
it (JessmL, M.R.).—ADAMS v. ANGELL (1877), 
ar D. 684; 46 L. J. Ch. 54, 352; 36 L. T. 334, 
Annotations :—As to (1) Refd. Liquidation Estates Pur- 
chase Co. v. Willoughby, [1898] A. C. 321. 48 fo (3) 
Apprvd. Thorne v. ; .C.11. Refd. Re Pride, 
Shackell v. Colnett, [1891] 2 . 185; The Ripon City, 
[1898] P. 78;, Crosbie-Hill v. Sayer, [1908] 1, Ch._ 86? 


no. 


A. ©. 199." 

2420. Burden of proof—Intention to exonerate 
estate.) —SHREWSBURY (COUNTESS) v. SHREWSBURY 
(EARL), No. 2404, ante, 

2421. -|—BURRELL  v. 
(EARL), No. 2409, ante. 

2422 .|—GuNTER v. GUNTER, No. 


EGREMONT 











2359, ante. 
2428. ——- ——.]—Cuppon v. Cuppon, No. 


2411, ante. 


Part XV.—Subrogation. 


2424. Definition.]—Subrogation is itself only 
the particular application of the principle of 
indemnity to a special subject-matter (BOWEN, 
L.J.).—CASTELLAIN v. PRESTON (1883), 11 Q. B. D. 
380 ; a is J. Q. B. 8366; 49 L. T. 29; 31 W. R. 


9 


Annotations :—Refd. Assicurazioni Generali de Trieste v. 
Empress Assce, Corpn., [1907] 2 K. B. : Thames & 
Insce. v. British & Chilan 8.8. Co., [1915] 

: Edwards v. Motor U 


309 ; West of England Fire Insce 
377; Re Denton’s Estate, 

ra Fund v. Denton (1904), 52 W. R. 
v. Whatman ee 93 L. T. 101; Grover & Grover v. 
Matthews, [1910] . B. 401; Reliance Marine Insce. 
». Duder, [1913] 1 K. B. 265; Liverpool Mortgage Insce. 
Case, [1914] 2 Ch. 617: British Dominions General 
g British & Hoven favoa, (10001 2. B28 ; Miibey 
° nsceé., s e ? a e v. 
Curling, [1922] 2 A. O. 180. - 


Wife’s necessarles.|— See HUSBAND & WIFE. 


Ultra vires borrowing by company.]—See Com- 
PANIES, Vol. X., p. 788, No. 4616. 

Ultra vires borrowing by building society.)—See 
BurmtpDInG Societies, Vol. VII., pp. 489-492, 
Nos. 213-227. 

Executor incurring debts in business of testator.| 
—See EXECUTORS. 

Person paying off mortgage debt.|—-See Morr- 
GAGE. 

Person providing necessaries for lunatic.]—See 
LUNATICS. 

Trustee providing for expenditure on improve- 
ment of settled estate.|——See Trusts & TRUSTEES. 

Vendor of land subrogated to trustee of settled 
estate.|—Sce Trusts & TRUSTEES. 

Assurer or underwriter paying loss to assured.] 
—See GUARANTEE ; INSURANCE. 

Insurance, Fire, Life, Marine.]|—See INSURANOE. 


Surety & creditor.|—Sce GUARANTER. 


Part XVIl—Penalties and Forfeiture. 


Sect. 1.—PENALTIES. 
SUB-sEcT. 1.—IN GENERAL. 

2425. Enforcement of penalty assisted by equity.] 
—A.-G. v. HINDLEY (1706), 1 Eq. Cas. Abr. 181; 
21 E. R. 936. 

Annotation :—Reld. Jones v. Meredith (1739), 2 Com. 661. 

2426. Penalties not inflicted by court of equity.] 
—Q9 Ann. c. 14, ss. 8, 4, & 18 Geo. 2, c. 34, s. 8, 
do not authorise cts. of equity to hold cognisance 
of a bill by a common informer for a discovery 
of money won at play; for the latter statute 


empowers the ct. to proceed to a decree, & a ct. 
of equity does not decree a penalty.— HOLLOWAY 
v. SHAKSPEARE (1803), 1 Smith, K. B. 121. 

2427. ——-.]—It is the function of equity to 
relieve from penalties & not to inflict others in 
one to those imposed by an Act of Parlia- 
ment. 

If a man is directed to do an act & does not do it 
& is made liable to a penalty by Act of Parliament, 
equity has no right to add an additional penalty ; 
on the contrary the ordinary principle of equity is 
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Part XVI.—PENALTIES AND FORFEITURE. 


to relieve from penalties & forfeitures but in no 
case that I know of to inflict them (Jessur, M.R.). 
—Ke GLOBE NEw Patent IRoN & STEEL Co., 
Lap. (1879), 48 L. J. Oh. 205; 40 L. T. 880; 27 


Annoilations :—Refd. Wright v. Horton (1887), 12 App. Cas. 
371. Mentd. Re Matinee Bonen sa Tecan 2. The 
Co., [1915] 1 Ch. 643. 


SUB-sECT. 2.—WHAT AMOUNTS TO A PENALTY. 
A. In General. 

2428. What is a penalty.|—-Where a sum is pay- 
able as a punishment for a default, or by way of 
security, & the realisation of that sum is not within 
the original intention of the parties, the sum is a 

enalty ; but’ when it forms part of the original 
intention that upon default a sum otherwise 
payable at a future period, shall become forthwith 
payee) it is no longer a penalty (BRAMWELL, 
L.J.).—-PROTECTOR LOAN Co, v. GRICE (1880), 5 
Q. B. D. 592; 49 L. J. Q. B. 812; 48 L. T. 564; 
45 J. P. 172, 0. A. 


Annotation :—Mentd. Northampton v. Poltock (1890), 45 
Ch. D. 190. 


Varied stipulations in contract.|—See DAMAGES, 
Vol. XVII., p. 144. 

Single stipulation in contract.] 
Vol. XVII., p. 147. 





See DAMAGES, 


B. Larger Sum payable in Default of Smaller Sum. 
See DAMAGES, Vol. XVII., p. 143. 


C. Agreement varying Payment of Debt. 

2429. General rule—Conditions must be com- 
plied with.|—Equity will relieve against almost all 
penalties whatsoever; against non-payment of 
money at a certain day; against forfeitures of 
copyholds: but they are all such cases where the 
ct. can do it with safety to the other party ; for 
if the ct. cannot put him into as good condition 
as if the agreement had been performed, the ct. 
will not relieve. ‘There are some exceptions to this 
rule ; one of which is, where a voluntary composi- 
tion is to be paid at a time certain, & in a certain 
manner. In that case, it is the voluntary bounty 
of the creditor, to remit part of the debt, & the 
terms must be strictly complied with (Lorp 
HARDWICKE, C.).— ROSE v. ROSE (1756), Amb. 331 ; 
27 BK. R. 222. 

Annotations :—Refd. Reynolds v. Pitts (1812), 19 Ves. 134; 

Thompson v. Hudson (1867), 2 Ch. App. 255. 

ad -]—Davisv. THomas, No. 2454, 
post. 

2431. Debt reducible on punctual payment— 
Default in payment—Whole debt payable.|— 
A creditor agreed to take less than his debt, so 
as the money was epee at a certain day ; the money 
not being paid at the day, he sued for the whole :— 
Held: debtor not relievable.-—SEWELL v. MuSSON 
(1683), 1 Vern. 210; 23 KB. R. 420. 

2482, -]—When a mtgee. ees 
to take a portion of his debt in lieu of the whole, 
La es payment on a given day, the ct. will not 
ehh aaa the effect of its non-payment on 

D. was indebted to C. in £60,000. By deed made 
between D., OC. & 8S., a surety, C. covenanted that 
if D. or S. should pay him £38,000 on a day named, 
he would accept it in full satisfaction of the whole 
debt. D. covenanted to pay it on the day, & D. 
& 8S. covenanted to pay interest on it to the day 
& afterwards. Default was made in payment, but 
interest was, for four years afterwards, received 
by ©. on the £88,000 :—Held: D. was liable for 
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the whole debt of £69,000, & was entitled to no 
equitable relief against the default in payment on 
the day fixed.—ForpD v. OHESTERFIELD (EARL) 
Sy ada 19 Beav. 428; 24 L. T. 0.8.30; 52 E.R. 


Annotations :-—Distd. Thompson v. Hudson (1866), 
2 Eq. 612. Refd. Ram Gopal Mookerjea v. 
(1860), 8 Moo. Ind. App. 239. 

2433. ——.]—The reservation of a 
right to have full payment of money actually due 
on an existing contract, should there be a failure 
to pay a er sum on a day certain, cannot be 
treated as a penalty. Therefore, where a certain 
sum of money is due, & the creditor enters into 
arrangements with his debtor to take a lesser 
sum provided that sum is secured in a certain way 
& paid at a certain day, but if any of the stipulations 
of the arrangement are not performed as agreed 
upon, the creditor is to be entitled to recover the 
whole of the original debt, such remitter to his 
original rights does not constitute a penalty, & 
equity will not interfere to prevent its observance. 
If, in such a case, it is one of the stipulations that 
a mtge. is to be given on a certain day, & it is not 
given till two days afterwards, & is then accepted 
by the creditor, such acceptance, though a waiver 
as to the mtge., is not a waiver of the creditor’s 
general rights on the contract. 

H. was indebted to T. & S. in three different 
sums of money, which were the subjects of suits in 
chancery. In the first & third of these suits the 
sums had been ascertained, but no final decree had 
been made respecting them. In the second suit 
there had been a final decree. H. wished for time 
& facilities to be afforded him for payment of these 
debts. T. & S. consented, & deeds were executed 
by which it was arranged that H. should admit 
the amount of the debts claimed in the first & 
third suits, & should not use his power to appeal 
against the decree in the second suit ; that he should 
give a first mtge. on his real estate as a security ; 
& that he should pay certain amounts on certain 
days. On these conditions T. & S. were to accept 
smaller sums in satisfaction. ‘The deeds expressly 
reserved to T. & S. the right, if any of the stipula- 
tions in the deeds were violated, to enforce pay- 
ment of the original amounts found & admitted 
to be due :—Held: this reservation of the right 
to enforce existing debts on non-payment of the 
smaller & covenanted amounts, was not a penalty 
against which equity would grant relief. 

I take the law to be perfectly clear upon these 
matters which we have to consider with reference to 
this & the subsequent agreements, namely, that 
where there is a debt actually due, & in respect of 
that debt a security is given, be it by way of mtg”. or 
be it by way of stipulation that in case of its not 
being paid at the time appointed a larger sum shall 
become payable, & be paid, in either of those 
cases equity regards the security that has been 
given as a mere pledge for the debt, & it will not 
allow either a forfeiture of the property pledged, 
or any augmentation of the debt as a penal pro- 
vision, on the ground that equity regards the con- 
templated forfeiture which might take place at 
law with reference to the estate as in the nature of 
a penal provision, against which equity will relieve 
when the object in view, namely, the securing of 
the debt, is attained, & also the stipula- 
tion for the payment of a larger sum of money, if 
the sum be not paid at the time it is due, as a 
penalty & a forfeiture against which equity will 
relieve. Now, that being clear on the one hand, 
it is equally clear on the other that where there ig 
a debt due, & an agreement is entered into at the 
time of that debt having become due & not being 


LL2 


L. R. 
assoyk 





516 


Sect. 1.—Penalties: Sub-sect. 2, C., D., FE. & F.] 


paid, in regard to further indulgence to be conceded 
to the debtor, or further time to be accorded to 
him all the payment of the debt, or in regard to 
his p g it immediately, if that be a portion of 
the stipulations of the agreement, or at some future 
time which may be named, & the creditor is willing 
to allow him certain advantages & deductions from 
that debt, as well as to extend the time for its 
payment, if adequate & proper security in the mind 
of the creditor be afforded him as his part of the 
bargain in respect of which he is to make these 
concessions, then it is perfectly competent to the 
creditor to say. . . . I am entitled to be replaced 
in the position in which I was when this agreement 
- « « was entered into {LoRD eae C.).— 
THOMPSON v. HUDSON (1869), L. R. 4 H. L. 1; 
yi L. J. Ch. 431, H. L. 

—Relid. Re ge Ex p. Hodge (1 4 Gh a7 

. T. 896; Re Pew at 2 es 











ie Protector Loan Co. ». ‘GHice (1880 15 Q. B 

Ward v. Mo nagnen. (1895), 39 Sol. Jo. 485; Desa . 
Evans, 71010) 1K.B 

2434. |—A creditor having 


issued a debtor’s summons in respect of a judgment 
debt of £344, an agreement was made that the 
debtor should give the creditor a cheque for £50, 
& three bills of ercnenee for £50 eac , accepted 
by a third person, & pe ayable respectively i in three, 
six, & nine months, & that, upon payment of the 
cheque & the bills in due course, & a receipt for a 
debt due by the creditor to the debtor’s brother 
being handed to the creditor, he should give a 
receipt in full satisfaction of the judgment debt. 
In default of payment of any or either of the cheque 
or bills, the creditor was to be at liberty to proceed 
for the full amount due. The cheque & the first 
two bills were paid in due course, but the third 
bill was not paid at maturity, the acceptor having 
forgotten to provide his bankers with funds to 
meet it. The creditor issued a writ against the 
acceptor, & he paid the dishonoured bill within 
a week after it became due. The creditor then 
issued a debtor’s summons against the debtor 
for the unpaid balance of the original debt :— 
Held: the provision in the agreement for the 
revivor of the original debt upon default being 
made in the performance of any of the conditions 
was not a penalty, but on the dishonour of the 
third bill the creditor was remitted to his original 
right, & he had not waived that right by suing the 
aoe tor.—Re NEIL, Ex p. BURDEN (1881), 16 
.8675; 44 L. T. 525; 29 W. R. 879, C. A. 

eae Sean of smaller sum as satisfaction.|— 
See CONTRACT, Vol. XII., p. 455. 

2435. Debt not payable for fixed period unless 
interest in arrear—Payment of interest after time 
—Whole debt payable.|—-Deed of mtge. at 5 per 


EQuITY. 


cent, contained a proviso that as often as the 
interest should be paid half yearly on the da 
appointed, or within three months next after eac. 
so much should be deducted as would make the 
interest 8} per cent. st a separate agreement, 
mtgee. covenanted not to call in the money within 
five years, unless the interest Thould be in arrear. 
The first half year’s interest not having been 
tendered till fice , the three months, but the 
second half year’s interest before :—Held : 
(1) mtgee. was only entitled to interest at 5 per 
cent. for the half year which had been tendered 
after the time ; (2) in consequence of the default, 
he was entitled to call in his money.—STANHOPE 
v. MANNERS (1763), 2 Eden, 197 ; 28 BE. R. 8738. 
BREN S = ENeray, Mentd. Williams v. Morgan, [1906] 


2436. Debt payable by instalments — Whole 
amount payable on default.J—A., being indebted 
to B. in a sum of money payable by instalments, 
& having made default in payment of an instal- 
ment, executed a deed whereby, in consideration 
of B. forbearing to take res pay t in bkpcy. 
against him, he covenanted to pay the debt by 
fresh instalments, with a oe that, if he should 
make default in oe of any instalment, the 
whole debt should be immediately recoverable :— 
Held: the proviso was not a penalty against 
which relief could be had in equity, but an essential 
part of the security created by the deed.—STERNE 
v. BECK (1863), 1 De G. J. & Sm. 595 ; 2 New Rep. 
346; 32 L. J. Ch. 682; 8 L. T. 588 ; 11 W. R. 
791; 46 E.R. 236, L. JJ. 

‘Annotation :—Refd. Protector Loan Co. v. Grice (1880), 

5 Q. B. D. 592. 

——.]—See Bonps, Vol. VII., p. 220, Nos. 
628, 62! 3 p. 222, Nos. 651, 652. 

——.]—See CONTRACT, Vol. XII., p. 175, Nos. 
1296-1298; p. 457, Nos. 3700-3702. 


D. Agreements for Sale of Land. 


2437. Part of purchase-money retained by pur- 
chaser—As satisfaction for contingent incum- 
brance of dower.|—SMatt v. FITZWILLiaMs (LORD) 
el Prec. Ch. 102; 2 Eq. Cas. Abr. 56; 24 

49. 


yrs Default by purchaser—Provision for re- 
entry & retention of deposit.|—(1) A co. incor- 
porated by Act of Parliament for making a dock 
agreed with a landowner to purchase a piece of 
land for £4,000, of which £2,000 was to be 
paid at once, & the remaining £2, 000 on a future 
day named in the agreement, with a pro 
vision that if the whole of the £2,000 & interest 
was not paid off by that day, in which respect 
time was to be of the essence of the con- 
tract, the vendors might repossess the land as of 


3 as that on default in ent of an held that it should not be given effect 
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Part XVI.—PENALTIES AND FORFEITURE. 


their former estate, without any obligation to 
repay any ya of the purchase-money :—Held: 
t al tor ion was in the nature of a penalty, 
from which the co. was entitled to be relieved on 
payment of the balance of the purchase-money, 
with interest. 

(2) Semble: if, on the true construction of the 
agreement, this stipulation had not been merely 
in the nature of a penalty, it would have been void 
as ulira vires.—. DAGENHAM (THAMES) DOCK 
Co., Ez p. HvuLsE (1873), 8 Oh. App. 1022; 43 
L. J. Ch. 261 ; 88 J. P. 180; 21 W. BR. 898, L. JJ. 


Annotations :—As to (1) Apld. Kilmer v. British Columbia 
19 Generally 


Cornwall 9. evs 19007 2 Oh. 398 Re ‘Heynes 

v. Dixon, (1900) 2 Gh. 661. Me Dixon, Hoynes 

24389. -|—An agreement for sale by 
rag co. of lands in British Columbia for a price 
to be paid in instalments at specified dates con- 
tained a clause of forfeiture both of the agree- 
ment & of all payments of past instalments of 
purchase-money in case of default of punctual 
payment of any one instalment; & time was 
declared to be of the essence of the agreement. 
Default having been made, the co. sued to enforce 
the forfeiture ; applt. paid into ct. the instalment 
due & counterclaimed for specific performance : 
—Held: by the law of British Columbia as well 
as by English law the condition of forfeiture was 
in the nature of a penalty from which applt. was 
entitled to be relieved on payment of the pur- 
chase-money due.—KILMER v. BRITISH COLUMBIA 
ORCHARD LANDs, Lrp., [1913] A. C. 319; 82 L. J. 
P. ©. 77; 108 L. T. 306; 29 T. L. R. 319; 57 
Sol. Jo. 338, eG: 

nnotations : . Brickles v. ; .C. . 

Expld. & Distd, Stoodman v Diinkler [1916).1 AC. 375. 

2440. ——.|—-By an agreement in writing 
dated Dec. 9, 1909, land in the province of S. 
was sold for 16,000 dollars, of which 1,000 dollars 
were paid on signing the agreement & the balance 
was payable by six annual i ents on Dec. 1 
of each year. The agreement provided that, if 
the purchaser should make default in any of the 
payments, the vendor should be at liberty to 
cancel the agreement & to retain, as liquidated 
damages, the payments already made, & that time 
was to be considered as of the essence of the 
agreement. Default having been made in the 











517 


payment of the first instalment, the vendor can4+ 
celled the agreement; assignees of the purchaser 
sued for specific performance :—Held: the parties 
having made time of the essence of the agreement, 
specific performance could not be decreed; but 
the forfeiture of the money paid was a penalty 
from which relief should be granted on proper 
terms.—STEEDMAN v. DRINKLE, [1916] 1 A. C. 
ae Se J.P.0.79; 1141. T. 248; 32 7T.L.R. 
Annotation :—Consd. Brickles v. Snell, [1916] 2 A. C. 599. 
See, further, SALE OF LAND. 


E. Fines and Commission. 

2441. Advance by loan society—Repayment by 
instalments—Fine on default.|—PILKINGTON v. 
BAKER (2), [1877] W. N. 210. 

2442. Advance by loan company—Repayment 
by instalments—Commission payable on default.]— 
A mtgee. agreed to advance to a mtgor. a sum to 
be repaid at specified dates by instalments, with 
interest at £6 per cent. per annum, & if the bank 
rate should exceed £4 per cent. additional interest 
equal to the excess. Jf default was made in pay- 
ment of any instalment at due date there was 
also to be paid a ‘“‘ commission’ of £1 per cent. 
for every month or part of a month from the due 
date to the date of payment of such instalment :— 
Held: this ‘‘ commission ’’ was not in the nature 
of a penalty, & the mtgee. was entitled to charge 
for it in taking the account.—GENERAL OREDIT 
& Discount Co. v. GLEGG (1883), 22 Ch. D. 549; 
52 L. J. Ch. 297; 48 L. T. 182; 31 W. R. 421. 
Annotations :—Refd. The Benwell Tower (1895), 72 L. T. 

664. Mentd. Mainland ». Upone (1889), 41 Ch. D. 126 

Sadler v. Worley, [1894) 2 Ch. 170. 

Interest charged in default of payment.]—Sce 
Sub-sect. 2, F., post. 

Fines imposed by building society.]|—See Buiip- 
ING SOCIETIES, Vol. VII., p. 469. 


FF’. Penal Interest. 

2443. Interest increased if default in payment— 
Penalty.]|—Interest reserved at £5 per cent. but if 
not duly paid then to answer interest at £6 per 
annum. Great arrear of interest. Mtgor. de- 
creed to pay but £5 per cent. the reservation at 





relieve a cancelled purchaser from the 
forfeiture of the amounts paid under 
thea ment.—STEEDMAN ¥. DRINKLE 
(191 r) 33 W. TL. R,. 483; 25 D. L. R. 
420; [1916] 1 A. C. 275.—CAN. 


gs. Default b wechaser — Feten- 
tion of report, j— Pits sold certain 
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was effective & that she was entitled 
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were it not for the clause in questi 
permit the retention of anhaners 


aoe between pltf. 


y pitt. 

pe examined the land; &, 
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** part payment *? on the land describ- 
* balance to be paid in fourteen 
this receipt is con- 

ditional to the ap 
Three days after 
ays, pitf. gave er 
S. gave him a receipt 
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section 5 balance to be paid in ten days.” 
Before the ten days 
& deft. met, & deft. tendered to pltf. 
ture a formal agree 

e & pone of the land; but 


t arrived at when the 
the oral agreemen' fc 


t was e. te) 
further was done, & pitf. sued for the 
$50 & $300 as money 
aid upon a consideration which had 
failed :—Held: the $300 was apayment 
on account of purchase-money, 


& deft. S. for 


the forfeiture of his interest in the land 
of a section | i 


If, as well as from the forfeiture of 
the purchase-money paid, where the 
vendor has assum to cancel or 
te te the ment for default 
in payne of the purchase-money, 
under the time-clause usual in agree- 
ments for the sale & purchase of 
land.—DRINKLE v. STKEDMAN (1913), 
296 W. L. R.125; affd. 33 W. L. R. 483; 
{1916] 1 A. C. 275.—CAN. 

1. -}+The ct. will re 
lieve a purchaser against a mere 
ai apse for forfciture on default, 

there has been no unreasonable 
delay, & if there is nothing in the ex- 
leg stipulations between the parties, 
he nature of the property, or the 
this, because the | surrounding circumstances, which 
accordance with {| would make it inequitable to interfere 
with or modify the legal right of the 
thing | vendor.—MASSEY v. WALKER (1913), 

24 W.L. R. 168; 4 W. W. RR. 5573 1 
D. L. R. 278 > 23 Man. L. R. 563.—-CAN. 
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a: 








ed of C. $300 on 
expired pitf. 
ment for 


paid, | oats upon fy titled mot ns its forfeiture, on the cancellation of yment—Penalty.}—In tge. bond 
; : . a mtge. 

—— prevents this, &, in Sica Magan Lege spor ane land pr " sgh va tuat on a Hauke ot pe 0 he due 

; patie ies e 

Pi gre reat ac le tat price. FONE v. SIMONSON (1911), 19 | Gate interest should run from the date 

7 . L. R. 93.—CAN. of default of promise at 6 per cent. 


power ve upon equitable 
unds.—HOLE v. WILSON (1911), 
h. Ce aiaeneean) ——-,}-—~There were negotia- 


k,-=-——— 


* The ct. has juris- 
diction to relieve @ purchaser from 


mensem. In a suit n the 
fond interest was claimed. at the 
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Sect. 1.—Penalties: Sub-sect. 2, F. & G.; eub- 
sect. 3.] 

£6 per cent. being only as a nomine pene.— 

HOLLES (nape) v. Wyse (1693), 2 Vern. 289; 23 


EB. R. 787 
neral Co. ». 


Annotation :— -—Refd. Ge Credit & Discount 
Glegg (1883), 48 L. T. 182. 


2444, .]—A mtge. is made with interest 
at £5 per cent. provided that if the interest be not 
paid within two months after due, then to pay 
£5 10s.; this is in nature of a penalty, & the ct. 
relieve against it; otherwise if £5 10s. per cent. 
be reserved originally, & to be lessened to £5 per 
cent. if duly paid within two months after due.— 
STRODE v. PARKER (1604), 2 Vern. 816; 23 E. R. 


yee 
ton s— Belt. general Credit & Discount Co. v. Glegg 


Anneaay 48L. T.1 

2445. ——— J—(1) Where a mtge. is at 44 
per cent. with a proviso that if the interest be paid 
after each half year before three quarters of a 
year become due the mtgee. will accept 4 per cent. 
if the mtgor. fails of paying the interest at the 
appointed time, he cannot be relieved in this ct. 

(2) Where a mtge. is made with a reservation 
of 4 per cent. interest, & a proviso that on non- 
payment thereof within a certain time after it is 
due, the mtgor. shall pay 5 per cent. this is but as 
a nomine pane, & relievable in equity.— NICHOLLS 
v. MAYNARD (1747), 8 Atk. 519; 26 KE. R. 1100, L. C. 

2446. Interest reduced on punctual payment— 
Not a penalty.|—Mtge. at £5 per cent. with 
covenant to pay £6 on default of paying the 
interest within 60 days after due. If the interest 
is behind 60 days the mtge. shall carry interest at 
£6 per cent. & the ct. will not relieve against it.— 
HALLIFAx ris Nl v. HIGGENS (1690), 2 Vern. 


184 ; 23 KE. R. 694 
An notations : —Refd. ‘Holles : Wyse (1693), 2 Vern. 289; 
Anon. (1694), Freem. Ch. 197. 




















2447. 7 Snione v. PARKER, No. 
2444, ante. 

2448, ——.]—-NICHOLLS v. MAYNARD, No. 
24456, ante. 


See, further, MORTGAGE. 

2449, Commission payable in addition to interest 
—Default in repayment by instaiments.|—-GENERAL 
CREDIT & Discount Co. v. GLEGG, No. 2442, ante. 

2450. Excessive interest charged on loan—Not a 
penalty.|—Pitf. was entitled to a life estate in 
possession in certain property, subject (inter alia) 
to a jointure charge payable during the life of A. ; 
& in consideration of £1,000 he mortgaged his life 


higher rate from the date o of ea 
to the date of realisation eld: 
was open to the ct. to decide icther 
the ect Wes agree as to the enhanced 
inte was upon as sini oy 
Or a8 & Ape ¥Y>  ascionable bargain. 
umstances of the 1892, borrowed 
pace the DeDtors was entitled to uitable which he 


1906), I 


in that case immediately payable by __ oo. 
the Shh ert a aa 


KRISHEN ; 
150; L. R 34 Ind. App. 9.— IND. 
m. Compound interest —_ Uncon- 


gave a bond bearing com- hie 


EQUITY. 


estate to deft. to secure £3,300 payable within 
three months of A.’s death. He also by an 
agreement, signed afterwards, tacked to this 
security a charge of £400, with interest at £5 per 
cent. per month :—Held : (1) pltf.’s interest, 
with regard to the jointure charge, was not re- 
versionary - as to bring the case under the rule 
Cae ae mtges. of reversionary interest ; 
(2) the principle under which reversioners are 
Ppeceny protected in relation to dealings with 
their reversions is not one which the ct. is disposed 
to extend by analogy; (3) the mere fact that a 
borrower was in great want of money, & the lender 
exacted exorbitant interest will not induce the ct. 
to interfere in behalf of the former; (4) the mtge. 
deed provided for satisfaction & oe 
upon pitf.’s paying £1,500 by a certain day, 
year later, with interest, etc.; (5) Semble: the 
additional £500 could not be regarded as a penalty. 
—WEBSTER v. COOK (1867), 2 Ch. App. 542; 36 
L. J. Ch. 753; 16 L. T. 821; 15 W. R. 1001, L. C. 


Annotations aks to (1) Consd. Ts ler v. Yates (1870), L. R. 
11 Eg. 265. As Me (3) Consd. Wyatt if Cook (1 68), 1 15 
L. T. 12. d. Aylesford v. Morris , 42h. 

146; Nevill v. Snelling (1880), 15 Ch. . 679. 


See, further, Monty & Money-LENDERS. 


G. Whether Penalty or Liquidated Damages. 


ae generally, DAMAGES, Vol. XVII., pp. 136 
et 8€ 

In agricultural leases.|—See AGRICULTURE, Vol. 
II., pp. 19, 24, Nos. 107~111, 141-143. 

In building contrasts,|—Sec BUILDING CON- 
TRACTS, Vol. VII., p. 393, Nos. 236-244. 


SUB-SECT. 3.—RELIEF AGAINST PENALTY. 

2451. General rule.|—No relief against a 
voluntary forfeiture of copyhold estate, as by 
making a lease without licence from the lord. But 
it is otherwise where the forfeiture was only 
intended by way of security for sums due. As of 
a fine or rent, for there, upon payment of what is 
due, with interest, equity will relieve. 

The true ground of relief against penalties is 
from the original intent of the case where the 
penalty is designed only to secure money & the 
ct. gives him all that he expected or desired (LORD 
MACCLESFIELD, C.).— PEACHY v. SOMERSET (DUKE) 
au 1 Stra. 447; Prec. Oh. 568; 93 E. R. 626, 


Annotations :—Apld. Keating v. Sparrow (1810), 1 Ball & B. 


———,}—Where the contract 
is for a temporary accommodation, 
the stipulation that: interest is to run 

at B5 a month is one which noasasitates 
the payment of interest not at 60 Shed 
cent. per annum, but at R45 in 

month aca stipulation that in Mefenit 
twelve months’ instalments of 





Korr v. SHAM 
L. R. 384 Calc. 


K. on Nov. 10, 
m R., R900, for 


relief.—PaRD BHUKHAN t. terest, compoune interest would 
NaRsING ‘DyAL 1999), I. R. 96 Fo ain coonthly Pests, & mort- begin to run, is in the nature of a 
Calc. 300; 30. — IND. 1g & 10 biswa share In a a village & Re ee UL MAJEED v. K HIRO 
Sasi ——. Seay ulation in @ pacca house. Obligor was, at DRA Pal (1914), I. L. "R. 42 Calo. 
a a bond, for i increased int mf from the slgtoan of the execution ot this | bond a, 690.— IND. 
ma a on teen years 0 : 
bparey cna he oan te E00, the gee aa SS stare aan» Genel ple Tan peal 
coun are com mn e - recover om the Dp. ste 6 
able relief against such erulp ulation, of the ‘cale of the mtgd. is fairly deducible from the mod 


independently of Contract hrs 8. 74.— hich had taken 


place in execution ccoecns on the ot. is competent £0 to 


ABDUL GANI vv. Peg 1902), of a decree on a Hor mtge. :—Held: relief whenever the rate of 
I. L. R. 30 Calc, 15.—IND. the Sn ee aa Haconectonable against Crane ard) tora Pe Page tne to be penal. 
2443 iii, ——--———.}—Whereastipu- which the ot. would Jom he deft.mtgor. -—KHAGARAM Das v. RAMSANKAR DAs 
lation in a mies: pond for increased -—KIRP« Ram v. SAMI- IN AHMAD PRAMANIE’ (1 (1914), + L. R. 42 Calc. 

interest on t is retrospective KHAN (1903), x L. R. a5 All. 284.— + 652.—IND. 
t runs from the IND. 2451 ii. ——.]}—A ct. iscom t to 


teres 
» & not merely from Pie 
he date of the dstaut, it is always to to 


be construed as a p 
an additional money payment beoottica 


& the ficeeasea Lat 
sg of the bond 


an KeusmmN (1800), I. Lu. R. 384 
Cale. 150; L. R. 84 Ind. A 


prey grant relief where the rate o interest 
op rcere to. De 2 of a G , 
that is, so maponiacionanle & extra- 


9— 
af vagant that no ct. should allow it.— 


Part XVI.—PENALTIES AND FORFEITURE. 


367. Refd. Whetstone v. Sainsbury (1722), Prec. Ch. 591; 
Dench v. Bampton (1799), 4 Ves. 700; owland ¢ : - 
1880), 


packley te 2 Price, 200; Hills v. Rowland 

22 L. J. Ch. 964; Protector Loan Co. v. Grice 

104 : Pies ‘Dison Law Se pieen. Psobr Ch ats 
Mentd. R. v. Mildmay (1833), 5 B. & Ad. 254. " 
2452. Relief granted where compensation suffi- 

cient ee ee v. RYLAND (1670), 1 Cas. in 

Ch. 183; 22 E. R. 758. 

Annotation :—Refd. Hardy v. Martin (1783), 1 Cox, Hq. Cas. 


2453. ——-.|—RoskE v. RosE, No. 2429, ante. 

2454. Interest as compensation.|—Though, 
in cases of non-payment of money, the ct. will 
relieve against penalty or forteiture, yet, when it 
is not a question of penalty or forfeiture, but a 
privilege is conferred upon payment of money at 
a stated period, the privilege is lost, if the money 
be not paid accordingly. 

In all cases of the payment of money, where 
penalty or forfeiture is introduced for the purpose 
of security, there a ct. of equity will relieve 
against the penalty or forfeiture, upon the ground 
of full compensation by giving ‘interest. But 
where there 1s no stipulation for penalty or for- 
feiture but a privilege is conferred, provided money 
be paid within a stated time, there the party 
claiming that privilege must show that the money 
was paid accordingly (LEACH, M.R.).—DAvIS v. 
TuOMAS (183]), 1 Russ. & M. 506; 9L. J. O.S. Ch. 
232; 39 E. R. 195, L. C 


Annotations :—Relfd. Joy v. Birch (1836), 10 Bli. 201; Wil- 
liams v. Owen eal) 5 My. & Cr. 303; Bastin v. Bidwell 
(1881), 18 Ch. D. 238. 

See, also, Nos. 2467-2475, post. 
2455. Penalty to secure payment of debt—Relief 





on 
(DUKE), No. 2451, ante. 
2456. With interest & costs.|—(1) Pltf. 
in a charterparty is right in suing on the whole 
enalty, though only a part of it remained due, 
ut on offering to pay principal, interest & costs, 
deft. at law may be relieved in this ct. 

(2) If an obligee will put in a bad answer, & 
insist on more than is really due, he shall lose his 
costs here though entitled to them at law.— 
ForRwWArD v. DUFFIELD (1747), 3 Atk. 555; 26 
K. R. 1119, L. C. 

2457. Penalty to secure performance of contract 
—Unreasonable contract..—A ct. of equity will 
relieve against the penalty, for not performing an 
unreasonable contract.—THOMSON v. HARCOURT 
(1722), 1 Bro. Parl. Cas. 198; 1 E.R. 508, H. L. 

2458. ——— Default in supply of goods—No 
damage sustained.|—A bkpt. undertook to supply 
a creditor, who was under pecuniary engagements 
for him, with five pieces of cloth per week, or to 
forfeit & pay £10 per piece, as liquidated penalty 
for every piece deficient. Bkpt. made such 
frequent default in the regular supply of the cloth, 
that he incurred penalties to the amount of £3,870, 
which the creditor claimed to prove, although no 
specific damage was alleged to have been sustained 
by him by the non-performance of the agreement ; 








payment of debt.|.—PracHy v. Somerset ' 
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& the only balance really due to him was 

£48 188. 6d. :—Held: this was a claim for un- 

liquidated damages founded on a penalty, & was 
therefore not the subject of proof. 

As the cts. have from all time endeavoured to 
relieve parties from penalties where no damage 
has been sustained, it appears to me to be the duty 
of this ct. to relieve bkpt. & his estate from this 
exorbitant demand, & to prevent petitioner from 
coming in competition with the bond fide creditors 
of bkpt. Even if petitioner could have proceeded 
at law to recover this penalty, it is so unreasonable 
& unjust, that there is no doubt but that a ct. 
of equity would have relieved against it (Sm 
JOHN CROss).—Ez p. MACLEAN (1842), 2 Mont. 
D. & De G. 564; 6 Jur. 609, Ct. of R. 

2459. Penalty to secure performance of collateral 
object—Relief granted.|—Where the penalty of a 
bond is only to secure the enjoyment of a col- 
lateral object, equity will grant an injunction 
against a suit for the recovery, & an issue quantum 
damnificatus, to try the real age. 

The rule that where a penalty is inserted merely 
to secure the enjoyment of a collateral object, the 
enjoyment of the object is considered as the 

rincipal intent of the deed & the penalty only 
is accessional & therefore only to secure the 
damage really incurred, is too strongly established 

in equity to be shaken (LoRD THURLOW, C.).— 

SLOMAN v. WALTER (1783), 1 Bro. O. C. 418; 28 

EB. R. 1213, L. C. 

Annotations :—Consd. Astley v. Weldon (1801), 2 Bos. & P. 
346. Apld. Clark v. Watkins (1863), 1 New Rep. 227. 
Consd. Protector Loan Co. v. Grice (1880), 5 Q. B. D. 
592; Law v. Redditch L. B., [1892] 1 Q._ B. 127; Re 
Dixon, Heynes v. Dixon, 11900] 2 Ch. 561. Refd. Shackle 
v. Baker (1808), 14 Vos. 468. 

2460. ——.]|—RoprerR v. BARTHOLOMEW, 
BUTLER v. BARTHOLOMEW, No. 2039, ante. 

2461. .|—By a contract for the con- 
struction of sewerage works, it was provided that 
the works should be completed in all respects by a 
specified date: &, in default of such completion, 
the contractor should forfeit & pay the sum of 
£100 & £5 for every seven days during which the 
works should be incomplete after the said date as 
& for liquidated damages :—Held: inasmuch as 
the sums agreed to be paid as liquidated damages 
were payable on a single event only, viz., non- 
completion of the works, they were to be regarded 
as liquidated damages, not as penalties.— LAW v. 
ReEppircnH Loca Boarp, [1892] 1 Q. B. 127; 61 
L. J. Q. B. 172; 66 L. T. 76; 56 J. P. 292; 8 
T. L. R. 90; 36 Sol. Jo. 90, 0. A. 

ions :—. ‘ ; 1895), 39 Sol. Jo. 

Aen. Gonsd. apd Nite ee aethae C1bOL), ay L. T. 504. 

Refd. Stegmann v. O’Connor (1899), 80 L. T. 234. 
Amount recoverable limited to penalty.|—Sce 

Bonps, Vol. VII., p. 213; Damages, Vol. XVII., 

p. 152, Nos. 589-544. 

Relief against penalty on bond.|—See Bonps, 
Vol. VIL., p. 219. 

Release of penalty in building contracts.|—See 
BUILDING Contracts, Vol. VII., pp. 396, 397. 














GOPESHWaR SAHA v. JADAV CHANDRA 
CHANDA (1915), I. L. R. 43 Cale. 632. 

p. Balance of sum due le on 
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nothing; but h 


is not 


ment of the purchase-money ; 
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6 
drawn up by deft.’s solr., by 
he waived all claim for the balance of 
$1,000, if the instalment & interest 
aid on June 12, 1912, the date 
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d receive 
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v. JONES (1918), 


WLR 53 W. RR. 622; 1 


24W.L. R. 65; 4 W 
D. L. R. 228.—CAN. 


a hee ted. ef ae galls given 
pene a : 
the Supreme Ct. of Alberta to 


but was ind acce fixed for payment of the instalment. | relieve ties does not 
& to agres “er: a p pt hileleri The instalment was not paid to deft. | authorise it to relleve against statutory 
payment ofthe balance. Pitf.’sunder- | on the due date, but was paid later, enalties.—R. & ALBERTA PROVINCIAL 
standing of the t was that he | Pa sued for the $1,000 :—Held: REASURER v. CANADIAN NORTHERN 
was to receive balance whenever | pltf. was entitled to equitable relief | Ry. Co., [1923] A. 0.714; 3D. L. BR. 
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SEoT. 2.—FORFEITURE. 
SUB-SECT. 1.—IN GENERAL. 


2462. Forfeitures are strictissimi juris -]—CLARKE 
& CHAPMAN v. Hart, No. 2506, 

2463. Forfeitures not inflicted apd court of equity.) 
—He GLOBE NEw PATENT IRON & & STEEL Co., 
Lip., No. 2427, ante. 

2464, Forfeiture incurred by Act of Parliament.] 
—SWEET v. ANDERSON (1723), 2 Eq. Cas. Abr. 

477; 2 Bro. Parl. ose apt 22 E.R. 405. 
Annotations :—Mentd. J Saunders 1814), 2 Dow, 

437; Mountnorris v. Witte (1814), 2 Dow, 4 

2485, Forfeiture incidental to sdeinuradion of 
trust.|—Bill by a debtor, who had conveyed 
property to a trustee for the benefit of his creditors, 
to have the trusts of the deed administered by the 
ct., charging that one of such creditors had for- 
feited his debt by a breach of his covenant not to 
sue or molest the debtor :—Held: the creditors, 
parties to the deed, other than the trustee & the 
creditor charged with the breach of covenant, were 
sufficiently made parties by being served with 
copies of the bill. 

A ct. of equity will declare & give effect to a 
forfeiture, where such forfeiture is incidental to 
the administration of a trust.—DUNCOMBE v. 
Na (1846), 5 Hare, 232; 11 Jur. 262; 67 E. R. 


2466. Burden of proof.|—-A case of forfeiture is 
strictissimi juris, & the party alleging it must 
prove it at the hearing, & no inquiry will, as in 
ordinary cases, be directed in regard to a forfeiture. 

Pitf.’s interest was subject to a condition of 
forfeiture by Ba oper He gave a power of 
attorney to receive the income & a charge to secure 
a debt. There being an arrear of income at the 
time, & it not being shown that the debt exceeded 
the arrears :—Held: there was no forfeiture. 

No matter is so serious as a forfeiture, & a 
person who claims under it is put to strict proof, & 
cannot call on the ct. to assist him in making out his 
case (ROMILLY, M.R.).—Cox v. Bockettr (1865), 
35 Beav. 48; 55 E. R. 812. 


Annotations :—Consd. Sation, | vatican e. Goodrich (1899), 
Hes T. 765. Refd. D - Durran (1904), 91 L. 


Discovery of documents rhe oe jJ— 
See Discovery, Vol. XVIII., 165 

Forfeiture under building contracts.] —— See 
ees ; rita CONTRACTS, Vol. VII., pp. 408-410, Nos. 

Forfeiture of copyholds.|—See CoprHotps, Vol. 
XITI., pp. 149-150, Nos. 1940-1948. 

Forfeiture of deposit on failure to complete pur- 
chase of land.|/— See Sect. 1, sub-sect. 2, D., ante ; 
SALE OF LAND. 

Forfeiture under leases./—See AGRICULTURE, 
Vol. II., pp. 10, 14, 15, 58, Nos. 38, 60, 61, 65, 319, 
320; LANDLORD & 'TRNANT. 

Forfeiture for non-payment of rent.]— See LAND- 
LORD & TENANT 

Forfeiture by mortgagor.]—See MORTGAGE. 

Forfeiture of shares.]|—See CoMPANIES, Vol. IX., 


. 424. 

’ Forfeiture of shares - nar company.|— 
See ComMPANIES, Vol. X., p. 1204, No. 8525. 

Forfeiture when time t fixed.|—See Con- 
TRACT, Vol. XII., pp. 309-313, Nos. 2554-2586 ; 
LANDLORD & TENANT; SALE or LAND. 

Forfeiture under compositions & deeds of arrange~ 


Equity. 


ment.]—See BANKRUPTCY, Vol. V., pp. 1125-1127, 
Nos. 9149-9166. 


SuB-sEcT. 2.—_ RELIEF AGAINST FORFEITURE. 


See, generally, LANDLORD & TENANT. 
2467. Breach capable of compensation.|—-CaGE 
Wy RUSSEL (1681), 2 Vent. 852; 86H. R. 481, L. O. 
notations -— Davis v. West ,(1808), 12 Ves. 475; 
Sanders v. Pope 41906), 2: 12 Ves. 282 eon v. Vickers 
Tae 14 wet, Reynolds v. v. butt (1812), 2 Price, 
am n ea icloy, 816), 2 price 0 
a rey (1895), 6 4L. Fs och, 6 hae ntd. 
Ee lel Heynes v. Dixon, [1900] 2 


2468. Condition precedent a subsequent.] 
—Qu.: where portions were given by will to three 
daughters upon condition they released certain 
lands to the heir, & one died before rel 
shige the portions of the other daughters sho d 

e pai 

In all cases where the matter lies in compensa- 
tion, be the condition precedent or subsequent, 
there ought to be relief (LORD GUILFORD, KEEPER). 
—HAYWARD v. ANGELL (1683), 1 Vern. 222; 23 
E. R. 428. 

2469. ——.]—Lands devised to S. paying the 
heir £20, 000 within 20 years, at £1,000 per annum. 
Heir entered for non-payment, as for forfeiture, & 
devisee relieved. In cases of forfeiture, equity can 
relieve where they can give satisfaction.—GriM- 
STON v. BRUCE (test). (1707), 1 Salk. 156; 2 
Vern. 504; 91 E.R. 144 





Annotations :—Refd. Braceb ridge v. Buckle Coe 2 
Price, 200. Menta, Reynolds t. Pitt (1812), 19 
2470. Forfeiture as security for payment.]— 





PEACHY v. SOMERSET (DUKE), No. 2461, a 

rik —— ——.]— Davis v. THOMAS, No. 2454, 
ante 

2472. —— Damages must be ascertainable.]|— 
SWEET v. ANDERSON, No. 263, a 

473. .|—Relief against forfeiture, 
where compensation can be made; as against a 
clause of re-entry for breach of a covenant to lay 
out a specific sum in repairs in a given time; & 
not limited to cases of accident, etc., but even 
against negligence, & voluntary acts. 

The forfeiture & the relief against it are founded 
upon this: the forfeiture arises out of the contract : 
the parties covenant for their own security : there- 
fore the breach works a forfeiture: but if the party 
can be restored to the same situation, the right to 
relief arises. . . . Undoubtedly unless it is plain 
that full compensation can be given so as to put 
the other party in the same situation precisely, a 
ct. of equity ought not to act; for such a juris- 
diction would be arbitrary. . . . The proposition 
that where the damages are ‘uncertain, ief can- 
not be given, is equivalent to this ; that in such 
a@ case as this where clear compensation can be 
made the rule should be ear LORD ERSKINE, 








C.).— SANDERS v. PorD (1806), 12 Ves. 282; 33 
E. R. 108, as os 
Anpotations -—0o Barclay 1811), 18 Ves. 56. 
Apprvd. B War fe Buckle 2 Vos 4 a 316), 2 price 200. 
avis. v. AS ge “4 arris 
(1811) 2 Price Pitt (819) 8 Ves. 
34 Hills ». Rowlanas a5 ES), Beis Job v. 
Te & a6), 3 UEowanl ©. enuheon me e. Ia Ch. 
581, “ tit Ho Warrington cat), 3 re Vin 326. 
2474. ——- ———. -]-_ REYNOLDS ve. Pirr (1812), 
hint 212, n. eh 184; 34 E. R. 468, L. c. 
notations :—. page v. Bras, (1816), 
sae orn 200; Re arid 2 Ex p. Vaughan (1823 anes) ae 





foe XVL SECT. 2, SUB-SECT. 1. 


breach of obligation.— AMOLAK BANnE- 
CHAND v. DHONDI (1906), a L. R. 30 


forced.J—In equity in the absence of 
specific mention ot the nature of the 


. What _ forfetture tmplics — Loss | Bom. 466.—IND. failure which ig to b gown the 
of of legal own breach o. obiigation-] , iv of peosity a Pera vesaet + Dene 

8. on a“ ) 
jous Of w legal ight hy roasae oF none | sates tme of pectic mentto Tha. Fe Far. 0 95 Ps IND. 


Part XVII.—EquirasLe RELIEF In Cases oF Fipuciary RELATIONSHIPS. 


434; Green v. Bridges (1880), 4 Sim. 96; Elliott wo 
Turner (1843), 13 Sim. 477; e 
L. J. Ch. 227; ) 


Bradley v. Stelfon (1862), 3 De G. J. 
Dixon, Heynes v. Dixon, {1900] 3 Ch. 561. 


2475. .J-—-The ct. will not give relief 
in equity against a lessor’s right of re-entry, for a 
forfeiture by breach of a covenant to lay out a 
sum of money on the premises in repairs within a 
given time; & that notwithstanding there have 
been no requisition made by thé landlord, for per- 
formance of the covenant, & although he have 
suffered the tenant to continue in possession of 
the premises for three years after the breach of 
covenant, but has not received rent from him in 
the mean time, or otherwise recognised the sub- 
sistence of the tenancy. The time within which 
the covenant was to have been performed having 
been limited by the lease, is equivalent to a specific 
requisition of performance by the lessor; & a 
neglect on the part of the tenant, is tantamount 
to a refusal in law. 

(2) The ground on which the ct. refuse to relieve, 
in such a case, is, that they have no effectual 
means of ascertaining, or of making compensation 
to the covenantee. 

(3) Nor is it enough, to show that no damage has 
been sustained by the delay, & that the premises 
may be put into as good or better condition than 
they would have been if the covenant had been 
punctually performed, or even that, by a mistake 
of the solr. who prepared the lease, the limitation 
of the period for performance of the covenant had 
been introduced, although not warranted by the 
pees agreement, or so unders:ood at that time 

y the parties themselves, denied by the answer. 
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Equity never interferes, I think, except where the 
thing can be specifically done, as in the case of 
rent, or payment of a sum of money (GRAHAM, B.). 
—BRACEBRIDGE v. BUCKLEY (1816), 2 Price, 200 ; 
146 E. R. 68. 

Annotation +-—As to (1) Refd. Hills v. Rowlands (1853), 22 

Relief to tenant under Conveyancing Acts & 
generally.]|—See LANDLORD & TENANT. 


2476. Payment of money due.]—ANON. (prior to 
1601), 1 Cary,2; 21 E.R. 1. 


2477. ——-.|—Davigs v. Moreton (1682), 2 
Cas. in Ch. 127; 22 E. R. 878. 


2478. & interest.|\—Relief against for- 
feiture of a lease for breach of covenant not ex- 
tended beyond the case of payment of money, as 
in the instance of rent, to the other covenants, as 
to repair. 

Imperfect & unjust as the operation of the rule 
for giving relief in equity against a forfeiture for 
non-payment of money must be in most cases, 
yet, if the rule is established, that payment with 
interest from the time is a compensation, that is an 
extremely simple rule for administering the equity 
(LORD ELDON, C.).—HILt v. Barciay (1811), 18 
Ves. 56; 34 E. R. 238, L. C. 


Annotations :—-Consd. Bracebridge v. Buckley (1816), 2 
200. Distd. Bamford v. Creasy (1862), 3 Giff. 675. 
d. Reynolds v. Pitt (1812), : B 


2 Price, 212; Bowser v. 
Colby (1841), 1 Hare, 109; STAR OrY v. Wilson (1852), 9 
Hare, 683; Hilla v. Rowlands (185 ), 22 L. J. Ch. 984; 
Barrow v. Isaacs, [1891] 1Q. B. 417; Howard »v. F 
shawe, [1895] 2 . 681. entd. Walker v. Jeffreys 
1842), 1 Hare, 341; Harev. B 8 (1857), 5 W. R. 585 ; 
e Brain (1874), L. R. 18 Eq. 389; Finch ». Underwood 
pee Ry ve T. 634; Coatsworth v. Johnson (1885), 





Part XVII.—Equitable Relief in Cases of Fiduciary 
Relationships. 


Sect. 1.—THE FIDUCIARY CHARACTER. 

See, generally, TRusts & TRUSTEES. 
‘ oe AGENCY, Vol. I., p. 268, Nos. 

Auctioneers.|——See AUCTION & AUCTIONEERS, 
Vol. IIT., p. 28, Nos. 207-209. 

Bankers.|—See BANKERS, Vol. III., p. 168, 
Nos. 272-274. 

Directors & promoters of companies.| — See 
pt Vol. IX., pp. 466-468, Nos. 3036- 

Executors.|—See EXECUTORS. 

Guardians.|—See INFANTS. 

Mortgagors & mortgagees.|—See MORTGAGE. 

Partners.]—See PARTNERSHIP. 

Receivers.|—See RECEIVERS. 

Solicitors.|—See SOLICITORS. 

Tenants in common.]—See REAL PROPERTY. 

Express, constructive & resulting trusts.]|—See 
Trusts & TRUSTEES. 


Sect. 2.—DISABILITY OF TRUSTEE TO 
PURCHASE. 
See, generally, FRAUDULENT & VOIDABLE CON- 
VEYANCES; Trusts & TRUSTEES. 
re hey pla AGENCY, Vol. I., p. 470, Nos. 
eases "in bankrup See B 
tcy. beara é6é ANKRUPTCY, 
Vol. IV., p. 221, Nos. Dee a0Re 


Directors & promoters of companies.| — See 
ComPANIES, Vol. IX., pp. 433-434, Nos. 2823-2824. 

Executors.|—See EXECUTORS. 

Guardians.|—See INFANTS. 

Mortgagees.|—See MORTGAGE. 

Receivers.|—See RECEIVERS. 

Solicitors.|—See SoLicrrors. 


| SEcr. Sar ta OF TRUSTEE TO MAKE 


See, generally, Trusts & TRUSTEES. 

oy ere ia fAcENcY, Vol. I., p. 475, Nos. 
1572-1593. 

Directors & promoters of companies.] — See 
CoMPANIES, Vol. IX., p. 464, Nos. 3013-3014. 

Executors & administrators.|—Sce EXECUTORS. 

Guardians.]—See INFANTS. 

Partners.]|—See PARTNERSHIP. 

Solicitors.]|—See SOLICITORS. 


Srecr. 4.—FOLLOWING ASSETS. 


Trust property generally.|—See Trusts & 


TRU : 
Goods entrusted to agent.]—See AGENCY, Vol. I., 


p. 562, Nos. 2094-2119. 


§22 


Sect. 4.—Following assets. Part X et I. Sects. 1 
& 2: Sub-sects.1,2 & 8. Sect. 3.] 


Money e aid into banking account.) — See 
BANKERS, Vol. III., p. 185, Nos. 859-865. 


Property available for distribution amongst 


EQUITY. 


hgh BPE BanKRuptoy, Vol. V., p. 719, 
Nos. 6261-6281. 


Funds of building soclety.|;—See BUILDING 
Societies, Vol. VII., p. 493, No. 236. 
Assets of testator or intestate.]|—See EXECUTORS. 


Part XVII|—Equitable Defences. 


Sect. 1.—EQUITABLE SET-OFF. 
See SET-OF?F. 


Sect. 2.—RELEASE AND WAIVER. 
SUB-SECT. 1.—RELEASE. 


See, generally, Contracts, Vol. XII., p. 497, 
Nos. 4064 et seq.; i DEEDS, Vol. XVII., Part I., 
Sect. 3, sub-sect. 1, D. 

Release of debt by testamentary disposition.|— 
See WILLS. 

Release of trustees on winding up of trust.J|— 
See EXEcuTORS; Trusts & TRUSTEES. 

Release from covenants under lease .|—See 
LANDLORD & TENANT. 

Discharge of bond by release.|—-See Bonps, 
Vol. VILI.,  D- 230, Nos. 723-743. 

Release by co-obligee of bond.]|—See Bonps, 
Vol. VII., p. 237, Nos. 793-796. 

Release of allmony.|—See HusBAND & WIFE. 

Release of negotiable instrument.]—See BILLs 
OF EXCHANGE, Vol. VI., pp. 367-369. 

Release of sureties.]|—See GUARANTEE. 


SUB-SECT. 2.—WAIVER. 

2479. Nature of defence—Consent to loss of 
right.|—(1) A proviso relieving a purchaser under 
@ power from inquiring as to the regularity of a 

e does not protect a purchaser who knows of an 
irregularity which cannot have been waived. 

A mtge. deed contained a covenant to pay at the 
expiration of six months, & a power of sale in the 
usual form, with a proviso that the power should 
not be executed until the mtgee. had given notice 
to the mtgor. to pay off the debt, & default should 
have been made for three months. The deed also 
contained the usual clause for the protection of 
purchasers in any sale purporting to be made 
under the power. The mtgor. subsequently in- 
cumbered his equity of redemption. Two months 
after the date of the mtge., the mtgee. gave notice 
to mtgor. to pay off the "debt, & seven months 
after the date of mtge. sold the property to deft. : 
—Held: (2) three months not having elap sed 
since default in Be yment of the mtge. debt, Pthe 
proviso had not been complied with, & the sale 
was invalid; & as the purchaser must be taken 
to have known that the proviso had not been 
complied with, she was not protected by the pro- 
tection clause ; (3) the mtgor. having incumbered 
ue equity of redemption, &, therefore, not being 

me Poe to waive the necessity of notice, the 
er had no right to assume that there had 
een any such waiver. 

(4) Might a bond fide purchaser infer that in 


fact there had been waiver of such notice ? What 

is waiver? Delay is not waiver. Inaction is not 

waiver, though it may be evidence of waiver. 

Waiver is consent to dispense with the notice 

(BowEN, L.J.).—-SELWYN v. GARFIT (1888), 38 

Ch. D. 273; 57 L. J. Ch. 609; 59 L. T. 233; 36 

W. R. 513; 4'T. L. R. 385, OC. A. 

Annotations :—As to (1) Ret. Ba. iley v. Barnes, [1894] 1 Ch. 
25. Asto (4) Refd. Re Thom con & Holt 1880), 44 Ch. D. 
492; Toronto Corpn. v. Russe Sth aro ti Generally, 
Mentd. Barkor v. Illingwort. S, T1908] 2 


2480. Waiver of right auhout apecine contract.] 
—There may be waiver of a right without any 
specific contract, as in cases of rites partners, 
etc.—OGILVIE v. FoLJAMBE (1817), 3 Mer. 53; 


36 E. R. 21. 
Annotations :—Refd. McM y v. 20 Gh oD, 86: L. R. 5 identd. 


627; Ellis v. Rogers (188 B85), 

Evans v. Jackson 1586), oe): oily, ana. “y, Hen 

(1842), 1 ¥ & C. Ch. Cas. 614; Clit he hemauont (134s), 
1 Doe G. & Hi ~ 397 | Oovies v. Wate (1853), 22 L 


1; Cox _ Middleton 1854), 2 Kq. Rep. 631; ce can 
. Caton 861), 1 ro 2H 127; Navior v. Goodall 
(i877), 47 L. J. Ch. 3; Shardlow v Cotterell (1881), 20 
Ch. D. 90; Pinnt ». Boume, aet es Ch. 281; Sheers v. 

Thimbleby nthe 76 L. T. 709; Bank of N 

Simpson, [1900] A. C. 182; G. W. Ry. & M 

Bristol Corpn. (1018), 87 L. J. Ch. 414; 

Alderdale Estate C 541918] ye C. 503; 

Nelson, [1919] 2 Ch. 3 

Waiver of rights in arbitration—Right to set 
aside award.]—See ARBITRATION, Vol. llI., p. 553, 
Nos. 1850-1854. 

Irregularity in hearing.|—See AKBITRA- 
TION, Vol. Il., p. 435, Nos. 850-852. 

— Enlargement of time for award.|]—<Sec 
ARBITRATION, Vol. JI1., p. 416, Nos. 683-691. 

Waiver of rights under contract—Rescission by 
waiver.|—See Contracts, Vol. XII., p. 332, Nos. 
2790-2808, p. 353, Nos. 2938-2946. 

—— Waiver of right to rescind.|—See Con- 
TRACTS, Vol. XII., p. 248, Nos. 2895-2899 ; SALE 
oF LAND. 

—— Waiver of time for performance.|—Sce 
Contracrs, Vol. XII., p. 316, Nos. 2612-2621. 

Waiver of right of se zure under bill of sale .j— 
See BILts OF SALE, Vol. VII., p. 137, Nos. 772, 773. 

Waiver of time limit for disclaimer.]—Sce 
BANKRUPTCY, Vol. V., p. 943, No. 7718. 

Waiver of objection to entry by railway com- 
pany.|—See OomMPULSORY PURCHASE OF LAND, 
Vol. VIII., p. 218, No. 1019. 

Waiver of restrictive covenant.|—See LAND- 
LORD & TENANT; SALE OF LAND. 

Waiver of forfeiture.|—See CoPpYHOLDs, Vol. 
a p. 149, Nos. 1923-1939; LaNnpLtorp & 


NANT. 
Waiver of objection to title.|—-See SaLe oF 


LAND. 

Waiver of notice under Public Health Acts.| — 
See PuBLic HEALTH. 

Waiver of rights between landlord & tenant.|— 
See LANDLORD & TENANT. 


Auerbach v. 





PART XVIII. SECT. 2, SUB-SECT. 2. 


2479 i. Nature t 
very convinine of Pa hPa y ket ‘0 loas of right. 


}—Abandonment of a clear 
K v. Coox (1914), 19 B.O. R. 311; 17 D. L. R. 661; 


ht cannot roperly be inferred except upon 
; 27 W. im me 930.0 —OAN. » 


Part XVIII.—EqQuiItaBLE DEFENCES. 


Waiver of right to call in mortgage.]—See Mort- 
GAGE. 

Waiver of lien.|—See Lien. 

Waiver of condition under policy of insurance.|— 
See INSURANCE. 

Waiver of breach of trust.|—See Trusts & 
TRUSTEES. 

Waiver by acquiescence.|—See ESTOPPEL. 

Waiver by laches.|—See Sect. 4, post. 


SuB-skctT. 3.—NECESSITY FOR KNOWLEDGE OF 
RIGuHTs. 


2481. Effect of release in ignorance of rights— 
Information purposely withheld.|—Where a per- 
son agrees to give up his claim to property in 
favour of another, such renunciation will not be 
supported if, at the time of making it, he was 
ignorant of his legal rights, & of the value of the 
property renounced ; especially if the party with 
whom he dealt, possessed & kept back from him 
better information on the subject.—M‘OCARTHY uv. 
DECAIX (1831), 2 Russ. & M. 614; 2 Cl. & Fin. 
568,n.; 9L. J. O. S. Ch. 180; 39 E. R. 528. 
Annotations :—Mentd. Warrender v. Warrender (1835), 2 

Cl. & Fin. 488; Watkin & Bligh v. Brent (1836), 1 Curt. 
264; Ricardo v. Garcias (1845), 12 Cl. & Fin. 368; Geils 
v. Geils Geer) 20 L. T. O. 8. 145; Shaw v. Gould (1868), 

L. R. 3 H. L. 553; Niboyet v. Niboyet (1878), 4 P. D. 1; 

Daniell v, Sinclair (1881), 6 App. Cas. 181; Harvey v. 

Farnie (1882), 8 App. Cas. 43. 

2482. Release by mistake.|—-Where a deed 
of composition with, & assignment in trust for 
creditors was construed to include a release of a 
debt guaranteed :—Held: it was no answer either 
on legal or equitable grounds, to a plea setting 
out the release, that pltfs., executed not as credi- 
tors, but as trustees, & solely for the urpose of 
accepting & declaring the trusts, & af | with the 
intention of releasing the deht; & if the deed 
operated to release the debt, it was executed by 
mistake & in ignorance that such would be its 
legal effect.—TEEDE v. JOHNSON (1856), 11 Exch. 
840; 25 L. J. Ex. 110; 156 EB. R. 1078. 


Annotations :—Mertd. Vorley v. Barrett (1856), 26 L. J.C. P. 
1; Exchange Bank of Yarmouth v. Blethen (1885), 10 
App. Cas. 293. 


2483. Waiver.|—Waiver or acquiescence, like 
election, pre-supposes that the person to be bound 
is fully cognisant of his rights, &, being so, neglects 
to enforce them.—VYVYAN v. VYVYAN (1861), 30 
Beav. 65; 7 Jur. N. S. 891; 9 W. R. 879; 54 
E. R. 813; affd.,4 De G. F. & J. 183, L. C. 

2484. -]— (1) A waiver of a stipulation in 
an agreement must, to be effectual, be made in- 
tentionally, & with knowledge of the circum- 
stances. (2) Where there has been an agreement 
between two parties, giving power to a third to 
make, within a certain time, an award on a matter 
in difference between them, if the award is not 
made within the specified time, but one of the 
parties, not knowing that fact, takes it up & pays 
the charge for it, his doing so will not amount to 
& waiver of the condition as to time contained in 
the agreement.—DAaRNLEY (EARL) v. LONDON, 
OHATHAM & Dovmer Ry. Co. (PROPRIETORS, ETC.) 
(1867), L. R. 2 H. L. 48; 86 L. J. Ch. 404; 16 
L. T. 217; 15 W. R. 817, H. L.3 affg. (1863), 
1 De G. J. & Sm. 204, L. JJ. ; (1865),3 DeG. J. & 
Sm. 24, L. JJ. 


Annotations :—As to (1) Refd. Samuel «. Dumas, [1924] 
A. © 431. Generally, Mentd. Gossip v. Wright (1885), 
> A um 








@ Jar, N. . 3 i E ot Bet Rus i (1868), 
e e e ° - on %. UBSS. 9 
19 L. T. 81, 468 ; Budding v. Murdoch (1875), 1 Ch. D. 42. 


2485. Waiver induced by fraudulent misrepre- 
sentation.]——Property, including a leasehold house, 
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was mortgaged by A. to O. who was afterwards 
induced by a representation from A. that a pur- 
chaser ha been found for the house, to waive that 
portion of his security, & accept a part of the 
principal. The representation was wholly untrue : 
—Held: the waiver, which was made upon a 
fraudulent representation, did not affect the right 
of ©. to insist upon his security for the balance 
of the principal as against A., & subsequent 
equitable incumbrancers under A.—JONES v. 
Tuomas (1862), 11 W. R. 50. 


Annotation :—Mentd. Hunter v. Waltors, Curling v. Walters, 
Darnel] v. Hunter (1871), 7 Ch. App. 75. 


2486. Condonation of offence.|—(1) Fraud can- 
not be condoned unless there be full knowledge of 
the facts & of the rights arising out of those facts, 
& the parties are at arm’s length. (2) An agree- 
ment rendered inoperative by a collateral fraudu- 
lent agreement cannot be made valid by the 
abandonment of the collateral agreement. Agree- 
ments, though prepared by an _ independent 
solicitor, may be set aside if one of the parties 
for whom the solicitor is acting is under the undue 
influence of the other party. (3) Where material 
allegations of fraud are proved, pltf. will obtain 
relief although other allegations of fraud may not 
be proved. 

(4) Frauds or impositions of the kind practised 
in this case cannot be condoned; the right to 
property acquired by such means cannot be con- 
firmed in this ct. unless there be full knowledge of 
all the facts, full knowledge of the equitable rights 
arising out of those facts, & an absolute release 
from the undue influence by means of which the 
frauds were practised. To make a confirmation 
or compromise of any value in this ct. the parties 
must be at arm’s length, on equal terms, with 
equal knowledge, & with sufficient advice & pro- 
tection (James, L.J.).— Moxon v. PAYNE (1873), 
8 Ch. App. 881; 43 L. J. Oh. 240, L. JJ. 


Annotation :—Generally, Mentd. Barron v. Willis, [1900] 
2 Ch. 121. 


2487. .|—Where a servant has in fact been 
guilty of some act of misconduct in his employ- 
ment—for example, by taking a secret profit—but 
the master accepts the servant’s de of guilt & 
honestly comes to the conclusion that the servant 
is innocent, then, whatever the master’s credulity, 
the servant is not entitled to rely on condonation, 
since no man can condone a wrong which he does 
not believe has been committed upon him.— 
FEDERAL SupPPLY & COLD STORAGE Co. OF SOUTH 
AFRICA v. ANGEBRN & Pret (1910), 80 L. J. P. O. 
1; 103 L. T. 150; 26 T.L. R. 626, P. O. 

Avoidance of release—For mistake.]|—See Mis- 
TAKE. 

—— For fraud & misrepresentation.]—See 
FRAUDULENT & VOIDABLE OONVEYANCES; MIs- 
REPRESENTATION & FRAUD. 

For undue influence.|—Sce OONTRACTS, 
Vol. XII., p. 98, Nos. 611 et seq. 








Sect. 3.—ACQUIESCENCE. 


See, generally, ESTOPPEL. 

_bstoaiag Haldane principal & agent.}—See 
AGENCY, Vol. I., pp. ‘ . 

Consent by aciulescence to entry by purchaser.) 
—See COMPULSORY PURCHASE oF LAND, Vol. XI., 
p- 218, Nos. 1018-1023. 

Adoption by corporation 
seal.|—See OORPORATIONS, 
Nos. 1202-1208. , 


of contract not under 
Vol. XIII., p. 3896, 
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Sct. 4.—LACHES. 
SuB-sEcT. 1.—IN GENERAL. 


See, generally, LIMITATION OF ACTIONS. 

2488. Concealment of deed by defendant— 
Ground for delay by claimant.|—-LLEVELLYN v. 
MackKwortTH (1740), Barn. Oh. 445; 27 E. R. 714, 


L. C. 
cea cia CY ica Codrington v. Lindsay (1872), 8 Ch. 
Pp 

2489. Stale demands discouraged.|—PoOMFRET 
(EARL) v. WINDSOR (LORD), No. 601, ante. 

2490. Reasonable diligence required.]—(1) Bill 
of review for error apparent will not lie after 
twenty years from the making of the decree. The 
time runs from the decree, not from the enrolment. 

(2) This is a petition for review upwards of 
80 years after the decree suggesting error on the 
record. Error on one point is apparent enough, 
but in all these questions which turn upon the 
limitation of time the right is never taken into 
consideration, for the statute was made to bar 
right & not give remedy in dubious cases. . . 
Nothing can demand the assistance of the ct. but 
conscience & reasonable diligence. Laches & 
neglect are discountenanced here & therefore it 
was nec to introduce a limitation. . .. As 
soon as the Parliament had limited the time for 
bringing actions at law Cts. of Equity adopted the 
rule & applied the parliamentary rule to equitable 
cases (LORD CAMDEN, C.).—SMm1TH v. CLay (1767), 
Amb. 6465 ; sraoky . 7 beth 27 E. R. 419, L. O. 
Anno tations :—As ton v. Lytton AL tg 
Bro. C. O, 441. do 1p (2) Apt Hon ercy ¥. ade word (795) 

~ C. O. 257 


4 Bro 
2 Ves. 581. Apld. Pearson v. "Belo (1 190), 4 Ves 


62 
sieges + gholmondeloy . Clinton (18 20) . & W. 1. 
Campbell raham (1831 )» 1 aoe oR M. 453; 
Rolph v. Thomson, Griffin v s (1831),9 L. J. O. 8. 
Ch. 213; Grenfell 9. Girdlestone 1837), 2°Y. & C. Ex 
662; Ez p. Newhouse (1841), 1 Mont. D. & De G. 508; 
Gresley v. Mousley eG. & J. 78; Alleard 
Skinner ale 36 Ch. D. ppry 
Co. v. Os g0gr ch. 618. ) A.C, 351, pid. Brooks v. Muckle- 
ston, [19 vw. Bradley (1 tat 
1J fy ~d L, 6, & D. Ry, o. Bull (1882), 47 L. 
General Life 


418; Re Sharp rpe, Re Bennett, om 
Assce. v. Sharpe, [1892] 1 Ch. 154 
2491. Presumption against “claimant .]|—On the 
separation of A. & B., husband & wife, in April, 
1797, an annuity was ‘settled by the husband on 
the wife determinable on pesment of £1,000. In 
Nov., 1797, at which time B. was living in adultery 
with ©. a bond & warrant of attorney was given 
by the husband to O. to secure £1,400. Judgment 
was entered up on the bond, & in 1801 proceedings 
were taken to enforce it, put were sto ped by 
injunction. Afterwards another bond for £537 
‘was given by the husband to C., which was satisfied 
in 1803. Upon a bill filed in 1833, by B. against 
A.’s extrix., for payment of the arrears of the 
annuity, Itf. peng t unable to prove that any pay- 
sient had. bee made on account of the annuity 
tine 1803, ee deft. Aide roducing the bond for £1,400, 
the warrant of at rney to enter up judgment 
thereon & the bond for” £537, with a receipt for 


EQUITY. 


the lapse of time, & the situation of the roe it 
might be presumed that the bond for £1,400 was 
ven in discharge of the £1,000, . the sub uent 
nd for £537 in full discharge of cat el of the 
whole debt; & both these disc pp aymentea 
for the use of 


vee made with the approbation 
P 
(2) In a Ct. of Equity every reasonable intend- 
ment is made against stale demands, & therefore, 
after a long lapse of years, it is not an ‘unreasonable 
intendment to conclude, that an arrangement by 
a husband with a party living in adultery with his 
wife, & which from circumstances appeared to 
have been in discharge of an und re- 
viously given by the husband for the benefit of 
the wife on separation, was made by her approba- 
tion & for her use.—HAWORTH v. Bostook (1840), 
4Y.&0. Ex.1; 160 E. R. 894; on appeal (1842), 


. ok Forde 59, A. L. 
tation :—Generally, Mentd. Bostock v. Hume (1844), 13 
ae J.C. P. 225. 


2492. Defendant favoured—Where burden of 
proof on defendant.|—(1) In 1822 the owner of a 
reversion (expectant on a life-estate, & subject to 
incumbrances) sold his reversion so subject. In 
1825 the purchaser died, & in-1830 the tenant for 
life died. In 1846, the reversioner filed a bill to 
set aside the sale as having been made at an under- 
value, but not epcoanting for the delay :—Held: 
the length of time afforded such evidence of the 
validity of the transaction as a ct. of justice could 
not disregard; &, although twenty years had not 
elapsed since the death of the tenant for life, the 
bill was ed with costs. 

(2) The rules on which a ct. acts with respect to 
stale demands are never more properly applied 
than where the nature of the case throws the 
burden of proof on deft.—SIBBERING v. BALCARRAS 
(EARL) (1850), 8 De G. & Sm. 735; 19 L. J. Ch. 


asa 15 L. T. O. S. 245; 14 Jur. 753; 64 E.R. 
Annotations :—As to rag White (1860), 28 
moe “303 3. Ret a Goan Me ans (18 08), - 3 
-L. 171; pov v. MeClin tooie (813), J I, 6 
ike: Carey v. Cuthbert (1873), 22 49, 
2498, -]—Time is a bar in equity to stale 





demands, independent of the Stat. of Limitations. 

Bill by tenant for life in remainder against the 
peripecentatives of a prior tenant for life, for an 
account of timber improperly cut, with 
costs, on account of the delay, but bill not having 
been filed until nearly twenty years after the death 
of the first tenant for life.—HARcoURT v. WHITE 
(1860), 28 Beav. 303; 30 L. J. Ch. 681; 3 L. T. 


pinata 8 W. R. 715; 54 E.R. 

Annotations :—A Care Cuthbert (1873), 22 W. R. 
249, Mentd. io v. "Harcourt (1860), 28 Beav. 313. 
2494. -|— When pltf. has delayed filing her 





bill for ten years, the time which has elapsed ought 
to preponderate in deft.’s favour where the evi- 
dence is conflicting, & the balance of it is even.— 
HARDWICK v. WRIGHT (1865), 35 Beav. 188; 55 


that amount indorsed :—Held : (1) considering HE. R. 8465. 
ag XVIII. SECT. 4, SUB-SECT. 1. question, whee deft., ee being made within a reasonable time. 
wagned os cies saiust i made that th th we =e t tin nom eight men fatter thee signing 
ae ae e amount set ou nearly mon 
for $542.68 se eget, tn paalt ai the endorsement was correct & that of the ju ment, the Ege refused to 
iBbr ne ny on 2, “Teed. In he had po defence :—-Held: deft. not entertain MuRDOCH 
1901 he moved iy br it aside on the having explained the delay on his 868), 7 7N. 8. R. 409 CAN, 
groupds © was never ogi of near! nine heel aor “are b. diy 
summ e had an » 
he Ve fot aoe ane mo ey Fed that jadement t being , the applica- — took ook place 2 upon ct, "ied, & 
Pitf.’s husband swore that on June 21, .—Fooks 0. Cox, 23 the money was no 
1892, he y served » with ek T. a SAN. “Acad 8, 1841: ac 7) as. a oe 
whom he was well acquainted, with the —, application to set }ROUprOoT v. Buse (1862), : 
writ of ns in the usual way, in aside pa Giguent on ground that it 
the presence & hearing o pt alae Solr. faith, Absence of consideration — Ac- 
& the affidavit of the solr that contrary to an on derstanding between tion of eectment after fifteen yeara’ 


he was present on the occasion in the 


attorneys of the parties, must -be 


delay.}—Deft., a man of weak intellect 


Part XVIII.—EqQuitasLe DEFENCES. 


2495. Constructive trust—-Subject to contin- 
gencies.}—Managing partners of a mining partner- 
ship at will gave notice of dissolution to the rest, 
& intimated their intention after the dissolution, 
to apply for a new lease for their own exclusive 
benefit, & did so & obtained a lease, & carried on 
business with uniform success without any outlay 
beyond what the produce of the mines was more 
than sufficient to meet. The excluded partners 
continually asserted their right, which, however, 
was always denied by the others, to participate in 
the profits, but took no active steps to enforce it 
for nine years :—Held: (1) they were precluded 
my laches from obtaining any relief either in respect 
of the profits after the dissolution, or of the other 
partners having bid at the sales of the partnership 
effects at the dissolution, notice having at the time 
been given of their intention to do so. 

(2) Semble: the rules as to laches & acquies- 
cence which govern cases of direct trust, & apply 
to property of an ordinary character, do not apply 
to constructive trusts affecting property like 
mines, subject to extraordinary contingencies & 
capable of being rendered productive only by a 
large & uncertain outlay. 

(8) The continual assertion of a claim, unaccom- 
panied by any way to give effect to it, will not 
keep alive a right which would otherwise be 
precluded. 

(4) Although it cannot be laid down that in no 
case can a partner, during the partnership, con- 
tract for a new lease, to himself exclusively, of 
property let to a partnership, it is very difficult 
(& especially as regards a managing partner) to 
make out such a case, & the mere intimation to 
his partners of his intention to apply for such a 
lease after the dissolution, is not sufficient to 
exclude their interest, although the partnership 
is at will.—CLEGG v. EDMONDSON (1857), 8 De 
G.M. & G. 787; 26 L. J. Ch. 673; 29L. T. 0.8 
181; 3 Jur. N.S. 290; 44 EH. R. 593, L. JJ. 
Annotations :—As to (1) Consd. Clarke & Chapman v. Hart 

(1858), 6 H. L. Cas. 633; Watson v. Rose (1862), 6 L. T. 
804. Refd. De La Rue v. Dickinson (1857), 3 K. & J. 
388; Clements v. Hall rt De G. & J. 173 ; ee 


v. Stewart (1861), 5 L. Pulling v. L. C. & 
habs 3 De G. J. & Sm. 661; Eri rv. a 
0 


*hosphate Co. (1878), 3 App. Cas. 1218. As (2) Refd. 
Alicard v. Skinner (1887), 36 Ch. D. 145. As to (3) Consd, 


Lehmann v. McArthur (1868), 3 Ch. App. 496. Refd. 
Lambert v. Addison (1882), 46 L. T. 20. As to (4) Ret. 
Re Biss, Biss v. Biss, (190 } 2 Ch. 40. Generally, Mentd. 
Lockett v. Lockett (1869), 4 Ch. App. 336. 


2496. Express trust—Account agdinst trustee.]— 
(1) Though the rule as to limitation by time does 
not apply in the case of express trusts, yet, as to 
them, in equity the general rule is, that stale 
demands are not to be encouraged. 

(2) In taking accounts against a trustee, when 
he is to be fixed with a personal liability, his good 
faith is to be considered, & every fair allowance is 
to be made in his favour, especially if the demand 
ag him is one which arose many years ago, & 
the beneficiary was at the time cognisant of all 
the matters connected with it. A., being greatly 
in debt, executed a deed of trust for the benefit 
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of creditors, & among the property assigned under 
the trust deed was a lease for tive renewable for 
ever, on which the rent reserved was really a high 
rack-rent ; the tenant complained, & the trustee, 
with the knowledge of A., though without his 
consent, but with the full assent of A.’s brother, 
to whom A. had committed the management of 
his affairs, received from the tenant an abated 
rent; A. complained of the abatement, but he 
took no steps to put an end to it:—Held: the 
estate of the trustee could not, after the expiration 
of the trust, be called on to make up the deficiency. 

(3) While the trust was in existence, A., wha 
had been absent from the country, returned, was 
informed of all that had occurred, & made an 
affidavit in a suit then pending, which had been 
instituted by one of his creditors. In this suit a 
receiver was appointed over one of the estates 
included in the trust :—Held: from the date of 
this ot i apg the power of the trustee was at 
an end, & as by the law of Ireland, the receiver’s 
duty related as well to the arrears then due from 
the tenants of that estate, as to those which would 
afterwards become due, & consequently, no steps 
having been taken to enforce payment from the 
trustee of arrears which, before the appointment 
of the receiver, he had suffered to accrue, his estate 
could not, after the lapse of many years, be made 
liable for those arrears. 

(4) Though it is perfectly true that no time runs 
as between the cestui que trust or beneficiary & the 
trustee, upon an express trust, so as to bar the 
remedy of the beneficiary, yet with respect to 
claims made by him against a trustee, the general 
rule of equity that encouragement is not to be 
given to stale demands is equally applicable. ... 
Every fair allowance ought to be made in favour 
of the trustee if it can be shown that the claim 
which -is now sought to be enforced is one which 
arose Many years ago, & one of the nature & par- 
ticulars of which the beneficiary was at the time 
when it arose perfectly cognisant (LORD WEST- 
BURY, C.).—MCDONNEL v. WHITE (1865), 11 H. L, 
Cas. 570; 11 BK. R. 1454, H. L. 

2497. Foreclosure of equitable mortgage— 
Statute of limitations not applicable.|—(1) Where 
an action to enforce by foreclosure an equitable 
mtge. of an advowson in gross was brought 40 
years after the date of mtge., no payment having 
been made on account of principal or interest in 
the meantime, though the Statutes of Limitation 
were not applicable, the claim, which would have 
involved an account of the interest unpaid for the 
49 years, was dismissed on the ground that a ct. 
of equity would always refuse aid to a stale demand 
of such a kind. 

(2) In 1860 an advowson was mortgaged, the 
legal estate being left outstanding in mtgor. 5 
shortly afterwards mtgor. became bankrupt, & in 
1892 deft. purchased all the interest of the official 
receiver in the bankruptcy in this mtge. No pay- 
ment was ever made on account of principal or 
interest, & a claim was now made by the persons 





was fraudulently induced to execute 
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& it was decided that the legal title had 


y ° tf{s. th 
upon filed a bil) to reforra deft.'s deod, 
or, ting it as a contract only, for 
a apere petscerante thereof 
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delay.) 
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Sect. 4.—Laches: Sub-sects. 1 & 2, A. & B.] 


in whom the interest of the mtgees. had become 
vested to enforce the mtge. by foreclosure, & for 
an account, which would have included an account 
of the arrears of interest for 49 years. The claim 
was not barred by any of the Statutes of Limita- 
tion, an advowson not being “land” within the 

meaning of Real Property Limi itation Act, 1833 

(c. 27), s. 1 :—Held: the claim must be dismissed 

on the ground of the laches of pltfs., & on the 

ground that this was a stale demand to which a 

ct. of equity should refuse its aid—BRrooxs v. 

MUCKLESTON, [1909] 2 Ch. 519; 79 L. J. Ch. 12; 

101 L. T. 348. 

2498. Assertion of claim without action— In- 
sufficient.|—-CiEaa v. Epmonnson, No. 2495, ante. 
2499. ——— ———.|—A continual claim without 
any active steps in support of it will not keep 
alive a right which would otherwise be barred by 
laches.—LEHMANN v. McCARTHUR (1868), 3 Ch. 
App. 496; 37 L. J. Ch. 625; 82 J. P. 660; 16 
. R. 877, L. JS. 

Annotations :—M ; F . D. 
747; Day v. Bilton abOT 3 Gn3no ergata 
ee eount: =e Part III., Sect. 3, sub-sect. 9, 

ante. 

Agency—Act of agent ratified by delay in re- 

pudiating.|—See AGENCY, Vol. I., p. 412, No. 1095. 
—— Delay in election as to claim against agent 

or principal.|—See AGENCY, Vol. I., p. 577, Nos. 

2186, 2187. 

‘Delay in demanding payment in respect of 
agent’s contract.|—See AGENCY, Vol. I., p. 683, 
Nos. 2220-2223. 

Bankers—Delay in presenting cheque.]—Sec 

BANKERS, Vol. III., p. 202, Nos. 464-9. 
Bankruptcy—Failure to prove debts.] — See 

BANKRUvUPTCY, Vol. IV., p. 322, Nos. 3013-3017. 

Trustee lying by while bankrupt traded.]— 

cee Vol. V., p. 734, Nos. 6358- 





Loss of right to disclaim.)—See BAnx- 
RUPTCY, Vol. V., p. 938, Nos. 7668-7675. 

Bills of exchange—Delay in presenting.|—See 
po OF EXCHANGE, Vol. VI., p. 227, Nos. 1422 
et seq. 

Contracts — Election to rescind.] — See Con- 
TRACTS, Vol. VII., p. 348, No. 2894. 

Money had & received.|—See ConTRACT, 
Vol. XII., p. 554, No. 4600. 

a teil OR ate Sub-sect. 4, A. (b), ante; 
Companies, Vol. IX., pp. 130, 222, 223, 256, 
Nos. 686-704, 1419-1430, 1590 et seq. 

Crown practice—Appilication for mandamus.]— 
See OROWN Practice, Vol. XVI., p. 324, Nos. 
1370 et seq. 

Charities.|—See Onanirigs, Vol. VII., p. 353, 
Nos. 1498 et seq. 

Dower.|—See HusBAND & WIFE. 

Execution.|—See EXEcurION. 

Executors & administrators—Revocation of 
letters of administration.]— See Execurors. 

- Following assets.|—See EXECUTORS. 
altrangements—Claim to impeach.]— 
See FAMILY ARRANGEMENTS. 

Foreign judgments—Loss of rights under.]— 

ceo oF Laws, Vol. XI., p. 467, No. 


behalf of defta. ner even if the lease 
pulty af lashes tt a ice ee 

n ‘ 

ceedings cariior :—Held : as the notion ct 
was not one invoking the equitable 

ro, ce of ae ee but was an 

information based wu legal 

rights alone, the dootzine of laches fied 





no application.—A 
NG Co, (190 


g- Sale of land—Laches of pur- 


of 
without A. 
B. in 1843, cavercd 
in 1852 went abroad. In 1853 O. 


Equity. 


Fraud.|—Sce MISREPRESENTATION & FRAUD. 

Fraudulent & voidable conveyances—Right to 
set aside.|—See FRAUDULENT & VOIDABLE OoN- 
VEYANCES. 

Injunction.|—See INJUNCTION. 

Landlord & tenant—Loss of rights between.|/— 
See LANDLORD & TENANT. 

Limitation of actlons—Equitable analogy.|— 
See LIMITATION OF ACTIONS. 

Mistake.|—-See MISTAKE. 

Mortgage—Between mortgagor & mortgagee.|— 
See MORTGAGE. 

Receivers—Right to appoint.|—-See RECEIVERS. 

Specific performance.|—See Sub-sect. 4, A. (a), 
ante ; SPECIFIC RMANCE. 

Trusts—Rights between trustees & cestul que 
trust./—-See Trusts & TRUSTEES. 

Will—Right to set aside.|—See W118. 


SUB-SECT. 2.—WHEN DEFENCE AVAILABLE. 
-A. In General. 


2500. Whether lapse of time alone sufficient.|— 
PICKERING v. STAMFORD (EARL) (1793), 4 Bro. 
OC. CG. 214; 2 Ves. 272; 29 E. R. 858. 

Annotations :—Apld. Chalmer v. Bradley (1819), 1 Jac. & W. 
51. Consd. Cholmondeley v. Clinton (1820), 2 Jac. & W. 
1. Distd. Clark v. Wyburn (1848), 13 L. T. O. 8. 441. 

Consd. Re Richardson, Pole v. Pattenden, [1920] 1 Ch. 

423, Refd. Campbell v. Graham (1831), 1 Russ. & M. 

Kohler v. Reynolds (1857), 26 L. J. Ch. 415; 

urt v. White (1860), 28 Beav. 303, 


2501. No bar by Statute of Limitations— 
Evidence.|—As to the effect of length of time where 
there is no bar by Stat. Limitations, a ct. of equity 
will never lay down as a general proposition that 
though the fact, that imposition has been practised, 
is established, the party is too late; & by the 
accident of the death of the person who a ae 
have contradicted him, shall be deprived of his 
right to relief. The true operation of length of 
time is by way of evidence (LORD ERSKINE, O.).— 
MonrsE v. Roya (1806), 12 Ves. 855; 33 EH. BR. 


134, L. C. 

‘Annotations :—Refd. Trevelyan v. Charter (1835), 4 L. J. Ch. 
209. Mentd. Tomson v. Judge (1855), 3 Drew. 306; 
Plowright v. Lambert (1885), 52 L. T. 646; Bartram v. 
Lloyd (1904), 90 L. T. 357. 

2502. ——-.]—-Length of time, or long acqui- 
escence in a transaction, may be a bar to relief in 
cases where the transaction, if impeached within 
a reasonable time, would be set aside.—HICKES 
v. COOKE (1816), 4 Dow. 186; 3 E. R. 1074, H. L. 
Annotation :—Mentd. Ford v. Olden (1867), L. R. 3 Hq. 461> 


2508. ——— Action to enforce judgment—Delay 
of twenty-eight years—Action taken day before 
operation of Real Property Limitation Act, 1833, 
(c. 27).|—Upon a bill filed by a judgment creditor 
one day before above Act came into operation, 
to obtain the benefit of a judgment entered up 
& docketed 28 years ago, since which time it did 
not appear that the creditor had taken any steps 
to enforce | oder of his demand :—Held: 
(1) pltf. was barred of all equitable relief by lapse 
of time alone, independently of the question, 
whether satisfaction of the judgment could or 
could not be presumed. 

(2) Upon a bill filed by a creditor to enforce a 





judgment of 28 years’ , pitf., in order to 
G. v. WavVERLEY bd the same land from B. without 
2),35 N. 8 R. no of A.’s the land being 


then registered in B.’s name. In a 
suit brought In 1869:—~Held: A. 

could not eject C. having forfelted his 
bought land from t by his own laches.—CHIDAMBARA 
into possession, & ted AS ANNAPA NaYEEAN (1862), 


Part XVITI.—EQurraBLe DEFENCES. 


rebut the presumption that the judgment had 
been satisfied, gave evidence of the insolvency of 
his debtor during the greater part of that period :— 
Held: such evidence would not avail pltf. against 
the unexplained fact of his not having sooner 
attemp to enforce the judgment, &, to obtain 
relief in equity, he was bound, under the circum- 
stances, to show to demonstration that the 
judgment had been satisfied.—GRENFELL v. 
GIRDLESTONE (1837), 2 Y. & O. Ex. 662; 1 Jur. 


940, sub nom. GREENFELL v. GIRDLESTONE, 7 
L. J. Ex. Ka. 42. 
An dwin v. Culley, Edwards & Godwin 


notations :—Refd. Go d 
v. Culley (1859), 4 H. & N. 377; Bolding v. Lane (1862), 
3 Giff. 561. 

2504. ———.]—-Mere lapse of time does not bar 
in equity any more than at law ; it is an ingredient 
which, with other circumstances, may lead the 
ct. to draw inferences unfavourable to the claim 
of a party who has let twenty or nearly twenty 
years elapse without asserting his right. It may 
in such a case be supposed, that, if he had pro- 
ceeded earlier, the facts might have been more 
clearly shown, but there is nothing here to lead to 
such a supposition (LORD CRANWORTH, O.).— 
PENNY v. ALLEN (1857), 7 De G. M. & G. 409; 
29L. T. 0.8.41; 3 Jur. N.S. 273; 5 W. R. 3038 ; 
44 BH. R. 160, L. C. 
st 7 :—Mentd. Morgan v. Morgan (1870), L. R. 10 

q. 99. 


2505. Rescission of transaction with trustee 
—Delay of twenty years.|—(1) A trustec, who buys 
up at an under price a charge on the trust property, 
may, if for a long lapse of years the cesiuis que 
trust refuse to adopt the purchase, keep it for 
himself. 

(2) There is no rule of equity which prevents one 
of several residuary legatees buying the shares of 
another or purchasing for less than the amount a 
charge on the share of another. 

(3) A suit to set aside a transaction entered into 
openly twenty years previously cannot’ be 
sustained. In 1834 C., one of several cestuis que 
trust, mortgaged his share for £10,500. In 1842 
the trustees bought up the mortgage for £1,200 
for the benefit of O0.’s widow & family, but they 
were unable to find the purchase money. There- 
upon three other cestuis que trust became the 
purchasers & six years afterwards they became 
trustees. By an unexpected sale of the trust 

roperty in 1863 the whole mtge. money was paid. 

pon a bill filed in 1864 by C.’s widow :—Held: 
she was entitled to no interest in this beneficial 
purchase.—BARWELL v. BARWELL (1865), 34 Beav. 
371; 55 HE. R. 678. 

2506. Enforcement of ‘‘ executed ’’ interest.] 
—(1) Forfeitures are strictissimi juris, & parties 
who seek to enforce them must exactly pursue all 
that is necessary to be done in order to enable 
them to exercise the power. 

(2) Mere laches in asserting a right to an interest 
“executed ” are not sufficient in themselves to 
disentitle a party to relief from a ct. of equity, 
but he may by “ standing by ’’ waive or abandon 
his right. In the present case the interest relating 
to an executed, & not an executory, interest, there 


were no such laches as to disentitle A. to the 
get al 








ere a B psa is obliged to apply for the 
peculiar relief afforded by a ct. of equity to enforce 
the eee of an agreement, or to declare a 
trust, or to obtain any other right of which he is 
not in possession, & which may be described as an 
executory interest, it is an invariable principle 
of the ct. that the party must come promptly— 
that there must be no unreasonable delay; & 
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if there is anything that amounts to laches on his 
part, cts. of equity have always said, ‘‘ We will 
refuse you relief.’” With recand to interests which 
are executed, the consideration is entirely different. 
There mere laches will not of itself disentitle the 
party to relief by a ct. of equity; but a party 
may, by standing by, as it has been metaphorically 
called, waive or abandon any right which he may 
possess, & which, under the circumstances, there- 
fore, a ct. of equity may say he is not entitled to 
enforce (LORD OHELMSFORD, C.).-—CLARKE & 
CHAPMAN v. Hart (1858), 6 H. L. Cas. 683; 27 
L. J. Ch. 615; 32 L. T. O. S. 880; 5 Jur. N.S. 
447; 10 BE. R. 1448, H. 1.3 affg. S. 0. sub nom. 
ee v. CLARKE (1854), 6 De &. M. & G. 282, 
Annotations :—.As to (1) Refd. Drysdale v. P tt (1858), 8 

De G. M. & G. 546. As to (2) Distd. Rule v. Jewe a8 1), 

18 Ch. D. 660. . Re Agriculturist Cattle Insce., 

Spackman’s Case (1864), 12 W. R. 1133; Garden Gully 

nited Quartz M Co. v. McLister (1875), 1 App. 
; ; Krlanger v. Now Sombrero Phosphate Bo: 
ele), 3 App. Cas. 1218; Palmer v. Moore Hoge! A. C. 
93. Gener ty, Mentd. Hopkinson v. Mortimer, Haricy, 

{1917} 1 Ch. 646. 

2507. ——— Where no fraud.]—-(1) Lapse of time 
is a bar to all proceedings in equity for the purpose 
of undoing any transaction which is not tainted 
by fraud ; meaning thereby an act involving grave 
moral guilt. 

(2) An arrangement between the shareholders 
& directors of a co. admitted to have been originally 
ultra vires was upheld on the ground that lapse of 
time prevented the transaction from being 
impeached although the books of the co. accessible 
to the shareholders did not show the real nature 
of the transaction. 

(3) In this case the time appears to me to bar 
any right, which might originally have existed, 
to set aside the transaction. The winding-up 
order was made in Apr. 1861, more than twelve 
years after the transaction, & his exors. (for S. 
died in 1861) are not attempted to be put on the 
list of contributories until 1867, six years 
after the winding-up order was made (LORD 
RoOMILLY, M.R.).—He AGRICULTURISTS’ CATTLE 
INSURANCE Co., SMALLCOMBE’S CasH (1867), 
L. R. 3 Eq. 769; 15 W. R. 501; affd. sub nom. 
ag v. SMALLCOMBE (1868), L. R. 3 H. L. 249, 
Annotations :-—As to (2) Consd. Re Agriculturist Cattle Insce., 

Dixon’s Case (1869), 21 L. T. 288. Refd. Houldsworth v. 

Evans (1868), L. R. 3 H. L263; Hadley v. Hadley (1897), 

77 L. T. 131. Generally, Mentd. Murray v. Bush (1 18) 

22 W. It. 280; Ashbury Ry. Co. v. Riche He 

L. R. 7 H. L. 653; Ho Tung v. Man On Insce. (1901), 

71L.JI.P.C. 46. 

2508. ——— Following assets of mortgagor— 
Action by mortgagee.|—Where a mtgor. dies after 
assigning the equity of redemption, a default is 
made in repaying the principal, & the security 
proves insufficient, the fact that mtgee. has con- 
tinued to receive interest from the assignee for a 
number of years, & has delayed enforcing his 
security, does not debar him from following the 
assets of mtyor.’s estate, such delay not amounti 
to laches.—_Re EusTack, LEE v. MCMILLAN, [1912] 
1 Oh. 561; 81 L. J. Ch. 529; 106 L. T. 789; 56 
Sol. Jo. 468. 

See, further, MORTGAGE. 

Lapse of time as evidence of acquiescence.]— 
See Nos. 2508-2512, post. 

Lapse of time amounting to statutory bar.|— 
See LIMITATION OF ACTIONS. 


B. Necessity for Acquiescence. 
2509. Lapse of time as evidence of acquiescence.| 
—JamMES v. JAMES (1700), 1 Eq. Oas. Abr. 128; 
21 HE. R. 929. 
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Sect. 4.—Laches: Sub-sect. 2, B. & C. (a).] 


2510. ——.]—Lirz Assocn. oF SCOTLAND v. 
SmpDAL, COOPER v. GREENE, No. 2566, post. 
511. ———.]—The gaveller of the Purest of Dean 
Seay Pell e of a colliery to B., a free miner. 
y the form of the certificate of grant, the gale was 
granted to the miner, rendering & paying a ton- 
meee rent for coal gotten, & so working as to get a 
ified amount every year, with a minimum 
ent of £200, in case no coal was gotten or the 
tonnage rent for coal gotten did not reach that 
amount. The minimum rent being in arrear the 
gaveller, after a formal demand, took possession 
of the mine, & gave notice to the galee of his 
having re-entered. Tho galee ten months after- 
wards tendered the rent due & subsequently 
presented a petition of right to have the forfeiture 
of the gale set Fags on payment of the rent due, 
with interest, & for an injunction against a re- 
grant to others :—Held: after the lapse of time, 
the galee must be treated as having acquiesced in 
the re-entry of the Crown & the petition was 
dismissed with costs.—Re BRAINE (1874), lL. R. 
18 Eq. 389; 44 L. J. Ch. 108; 38 J. P. 778; 


ro nom. Ex p. Brain, $1 L. T, 17; 22 W. R. 
Annotations :—Refd. A.-G. of Victoria v. Ettershank (1875), 


R. 6 P. C. 354. Mentd. is v. Adams, Davis 
Howat. James v. R. (1876), at Ww. R. 944. 





2512. -}-—(1) The lease of a mineral pro- 
sea? was sold, subject to the sanction of the ct., 
r £55,000 to a person who was in fact the agent 


of a syndicate, & the contract was subsequently 
approved by the judge. The syndicate then 
formed & registered a new co. for the acquisition 
of the lease & working of the minerals, & a pro- 
visional contract bearing even date with the 
articles of assn. was executed for the sale of the 
prop perty to a trustee for the co. for £110,000. 
he articles named five directors, with power to 
adopt the contract, & made two directors a quorum 
at. their meetings. Of these five directors two 
were abroad at the time of the incorporation of the 
co., & took no part in the proceeding relating to 
the completion of the contract; one was the 
agent who purchased the property on behalf of 
the syndicate ; another obtained his share qualifi- 
cation by way of loan from the principal member 
of the syndicate ; the fifth subscribed & paid for 
his own qualification shares. The three last 
mentioned directors attended the first meeting 
& adopted the contract. A prospectus was then 
issued, naming the one of the syndicate as one 
of the directors, & mentioning the provisional 
contract, which recited the previous contract, but 
not the price paid by the syndicate. At the first 
general meeting of the co., held in Feb. 1872, 
questions were asked by a shareholder with regard 
to certain rumours relating to the difference 
between the price at which the property had been 
urchased by the promoters & that at which it 
had. been resold to the co., but the chairman 
avowed himself ignorant of the truth of the 
rumours, but stated his belief that the property 
was worth the money given by the company. 
In the following June, at the annual general 
meeting of the co., the question was again raised, 
& a committee of goiter was ‘Bppointed, 
Na presented their report in A ter some 
ondence, this suit was ‘notituted in “the 
following Dec. :—Held: there was no laches or 
acquiescence on the part of the co. such as to 
preclude them from suing for a rescission of the 


contract. 
°8) Pitfs. in this case are an incorporated co., 
but I think that in considering the question of 


EQuiry. 


laches the ct. cannot divest iteelf of the knowledge 
that the corpn. is an te of individ 
The knowledge of one holder is not the 
knowledge of the others: but I think great 
injustice might sometimes be done if it were held 
that where it is shown that all the shareholders 
who paid reasonable attention to the affairs of the 
co. had notice sufficient to make it laches in them 
not to act promptly, there could not be laches in 
the co. unless the notice was brought home to the 
co. in its corporate capacity. But at the same 
time it should be recollected that ara eng 
who seek to set aside a contract made 
roves body have practically first to ph ea 
hat governing body, & must have time to do 80 
(LORD PENZANCE). 

(3) Delay as it seems to me has two aspects. 
Lapse of time may so change the prmrpapery of the 
thing sold or bring about aoa a state of things 
that justice cannot be done by rescinding the 
contract, subject to any amount of allowances or 
compensations. This is one aspect of delay & it 
is in many cases particularly sorted to pro- 
perty of a mining character. But delay may 
also imply acquiescence, & in this aspect it equally 
bars pltf.’s right, for such a contract, as is now 
under consideration, is only voidable & not void 
(LORD PENZANCE). 

(4) A ct. of equity requires that those who 
came to it to ask its active interposition to give 
them relief should use due diligence after there has 
been such notice or knowledge as to make it 
inequitable to lie by. Any change which occurs 
in the position of the parties or the state of the 
property, after such notice or knowledge, should 
tell much more against the party in mord, than a 
similar change before he was in mord should do. 
P think, from the nature of the inquiry, 
it must always be a question of more or less 
depending on the ‘degree of diligence which 
might reasonably be required, & the degree of 
change which has occurred, whether the balance 
of justice or injustice is in tavour of granting the 
remedy or witbholding it (LORD BLACKBURN).— 
ERLANGER v. NEw SOMBRERO PHOSPHATE Co. 
(1878), 3 App. Cas. 1218; 39 L. T. 269; 27 W. R. 

; sub nom. NEW SOMBRERO PHOSPHATE Co. 
v. ERLANGER, 48 L. J. Ch. 73, H. L.; affg. S. C. 
sub nom. NEW SOMBRERO PHosPHaTE Co. v. 
ee, (ert), 5 Ch. D. 73, OC. A. 

Anno 8 to Q) Refd. Re Rica Gold Washing Co. 
(879), 37° we R. 715; ace Peony ae Te & General 


e pace come 1891), 8 T. L. 04. As to (2 
Cousd. A r Cana ee dard Trust Co. of Nowe 
Paes) (sity re C. tip ‘As to (3 


aiinaa Syn (oad eo Ch. Seo Ratd hee 
Pepperell, > fell © ees a (B79), 27 W. R. 
410) 40’ to } Com nai.. Re ott, Masonic 
& General 6. Bi re, peas Ch. 1543 Roche- 

foucauld ee Armstrong v 
Jackson, fiotn e K. Gallard, Ez P. 
Gallard, es ee entd. Bagnall v 

Carlton’ gar}, 8 D. ome sera? Monit 1877), 7 
- dD. 2 Ph hosphate poy - Hartmont (187 77), 


eid) » 20. P. D 400: 
ue 10%, 11 Ch. D ote: 


wis (1870), € 4 co, ee 
Re Ambrose es p. Mose 
Ez p. SS hats aaah 49 A J oer ; 
Pa Sa : He Bri ‘ep Seamleas 
138 1) , 3b w, Be 


ane , Re Cape Breton Co. 
“08 Co. 9 


rookes, 
; apeons 1887) 85 Ch. D. 400, 
Re Incorpora’ ae Soc. & 8 olicitors (1891). 
7T L. 672; Eerooaue v. Beauche {1897} A. OC. 
858; Salomon vt. omon, [1897] 
A. G, 22: ze Olympia 18081 3 Ch. 133; Gtu mokstein %, 
Barnes, [1900] A. Cr Re Lady Forres 
Gold Mine, L801) 1 ‘Gh, bah ; Burland’. aris, 1008 


, Theatres of Variet fe03} 
2 Bin ae 809; The Birnam 11907} Pl Shoe 
hinery, Oo, of Canada Ganeda v. Brune son et Be" 
Qaniom ., Hlootrio Fralsces 1917} 1 P- pain a {18 1 ules Stan 
Mills v. Lowlis, [1 Bay a 7) 958. bs 


Pe Stay Co. 
(1885), 39 Ch. 
ad 


Part XVIIIl.—EKEoqvurrasLte DEFENCES. 


What constitutes acquiescence.|—-See EstoPPreHt. 

Property in order & disposition of bankrupt— 
Laches amounting to “‘ consent of true owner.’’]— 
See BANKRUPTCY, Vol. V., p. 787, No. 6749. 


C. Necessity for Knowledge of Rights. 
(a) In General. 

2518. Sufficiency of knowledge required.|— 
(1) Fraud being established against a party, it is 
for him, if he allege laches in the other party, to 
show when the latter acquired a knowledge of the 
truth & prove that he knowingly forbore to assert 
his right. 

(2) Now the doctrine of laches in Cts. of Equity 
is not an arbitrary or a technical doctrine. here 
it would be practically unjust to give a remedy, 
either because the party has, by his conduct, 
done that which might fairly be regarded as 
equivalent to a waiver of it, or where by his conduct 
& neglect he has, though perhaps not waiving 
that remedy, yet put the other party in a 
situation in which it would not be reasonable to 
place him if the remedy were afterwards to be 
asserted, in either of these cases, lapse of time & 
delay are most material. But in every case, if 
an argument against relief, which otherwise would 
be just, is founded upon mere delay, that delay 
of course not amounting to a bar by any statute 
of limitations, the validity of that defence must be 
tried upon principles substantially cquitable. 
Two circumstances, always important in such 
cases, are, the length of the delay & the nature 
of the acts done during the interval, which might 
affect either party & cause a balance of justice 
or injustice in taking the one course or the other, 
so far as relates to the remedy. . . . In order that 
the remedy should be lost by laches or delay, it 
is, if not universally, at all events, ordinarily— 
& certainly when the delay has been only such as 
in the present case—necessary that there should 
be sufficient knowledge of the facts constituting the 
title to relief (per CuR.).—LINDSAY PETROLEUM 
Co. v. Hurp (1874), L. R. 5 C. P. 221; 22 W. R. 
492, P. C. 

Annotations :—As to (2) Refd. Erlanger v. New Sombrero 
Phosphate Co. (1878), 3 App. Cas. 1218; Allcard v. 
Skinner (1887), 6 Ch. D. 145; He Sharpe, Re Bennett, 
Masonic & General Life Assce. v. Sharpe, [1892] 1 Ch. 154; 
Rochefoucauld v. Boustead, (1897] 1 Ch. 196; Lagunas 
Nitrate Co. v. Lagunas a peor (1899) 2 Ch. 392; 
Re ‘taylor, Atkinson v. Lord (1900), 81 L. T. 812. 
Gi y Mentd. Panama & South Pacific Telegraph Co. 
v. India Rubber, Gutta Percha, & Telegraph Works Co. 
(1876), 10 Oh. App. 520, n.; B v. Carlton Gert 
Oh. D. 371 ; Phosphate Sewage Co. v. Hartmont (1877), 

5 Ch. D. 394; Aarons Heefs v. ‘I'wiss, [1896] A. C. 273. 


2014. Creditor unaware of property available for 
payment of debts.|—Creditor having power to 
obtain warrants for payment of an American 
loyalist’s debt out of his estate in America, is 
bound, on being referred to that property by the 
debtor, to make it available as far as may be: 
but when the creditor is not informed of such 
property, no laches can be imputed to him ;_ he, 
therefore, shall not be restrained by injunction 
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from prosecuting his suit here; although the 
debtor shall have liberty to make use of the 
creditor’s name to obtain the warrants to make 
them available as far as may be.—PRTERS v. 
ERVING (1789), 8 Bro. C. 0. 54; 29 BE. R. 405; 
subsequent proceedings, sub nom. ERVING v. PETERS 
(1790), 3 Term Rep. 685. 


Annotations :—Mentd. Sholbred v. Macmaster (1793), 2 
Anst. 366; Hooper v. Summersott (1810), W he 18: 
2 Bing. N. C. He: Re 


Leonard v. Simpson (1835) 

Higgins’s Trusts (1861), 2 Giff. 562. 

2515. Breach of trust unknown to cestui que 
trust—Purchase of trust property by trustee.|— 
(1) Purchase ie trustees of the trust property was 
set aside, not being within the exception to the 
rule, viz. full information to the cestui que trust, 
& no advantage taken by the trustees of his 
situation to produce a beneficial bargain to 
himself. : 

(2) Trust, upon a resale, as to the price received. 
Considerable length of time before the bill had no 
effect, as it did ndt distinctly appear that the 
cestui que trust knew that the purchase was made 
on account of the trustees. 

(3) The question as to acquiescence cannot arise 
until it is previously ascertained that the cestui 
que trust knew his trustee had become the pur- 
chaser; for while the cestui que trust continued 
ignorant of that fact there was no laches in not 
quarrelling with the sale upon that special ground. 
To fix acquiescence upon a party it should 
unequivocally appear that he knew the fact upon 
which the supposed acquiescence is founded & 
to which it refers (GRANT, M.R.).—RANDALL v. 
ERRINGTON (1805), 10 Ves. 423; 32 E. R. 909. 
Annotation :—As to (3) Refd. Panama & South Pacific 


Tel h Co. v. India Rubber, Gutta Percha & Telegra 
Works Bo. (1875), 10 Ch. App. 520, n. ph 


risks ——.]—MARCH v. RUSSELL, No. 2563, 
post. 

2517. .|—A testator, by his will, made in 
1825, directed that his real & personal estate 
should be got in by his three exors. & sold, & 
converted into a common fund, & the produce 
invested in the names of the three exors. upon trust 
for his wife for life, & after her death to be equally 
divided amongst his children when the youngest 
should attain 21. The exors. accepted the trust, 
converted the property, & paid the annual produce 
to the wife during her life. One of the trustees 
was a solicitor, & almost solely acted in the trust, 
the two others having paid over to him two small 
sums in respect of the estate, & they having never 
afterwards interfered. On the youngest child 
attaining his age of 21, in 1846, he called upon the 
acting trustee for an account, but not being able 
to obtain it, he applied to another of the trustees 
for information upon the subject of the account, 
who referred him to the acting trustee, repudiating 
at the same time any liability on his own part. 
On a bill filed by the children against the three 
exors. & trustees for an account:—Held: the 
three, having accepted the trust, were bound to 
account, although thore had been circumstances 
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C. (a). quiescence by a cestui que trust in appeared, the facts as to the pur- 
}—  Laches cannot & breach of trust, the trustees must chase were unknown to them until 


ier ieonten til after knowledge of 
un OW. 0. 
24 Gr. §13.—CAN. 


k. Knowledge o with his rights 
@rese—Bar to rel 


legal ht to re- 
-}—In eae that 


80q may be @ bar to relief, who sets it up.—TYS0N_0 
eee oa r ee Ean mie (1901), 1 s. RN, 8. WwW. 18; 
to relief is based but of his legal mee Weer cara 


right to redress in of them.— 

ROBINSON v. ABBOTT (1894 20V.LR. mM 

346.—~AUS. pl 
J.—VOL. XX. : 


show that the cestut 
acquainted not onl 


wi 
of the act complained of, but 


m. —— ——.}—The sale to the 
. in this case was a fraud on 
»» & they had not disentitled them: 


was 
the nature 
also 


of the bill.— 

AULDS vt. HARPER (1884), 9 A. R. 
—~ CAN. 

thereof. 


537; revad. 118. 0. R. 639. 


respect J—M. filed an 
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complied with usual) 

ons, one of which was the 
payment of @ certain sum for und 
rent, & his application was ¢ for- 
warded to the commissioner of Decwi 
lands; , but, owing to a defective 
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of acquiescence in the acting trustee’s sole dealing 
with the fund by the cestuis que trust, & they had 
offered to give time to the acting trustee to pay 
any balance due from him by ments.—- 
RurRRows v. WALLS (1855), 5 De G. M. & G. 238 ; 
8 Eq. Rep. 960; 25 L. T. 0.8.18; 3 W. BR. 827; 
43 H. R. BBO, L. C. 

2518. ——.J—MoDonneL v. Waitin, No. 2496, 


ante. 

See, further, Trusts & TRUSTEES. 

2519. Parties ac under misapprehension of 
rights.|—-Bu1LLock v. Downes, No. 2574, post. 

2520. Party defrauded ignorant of ud.|— 
The right of the party defrauded is not affected by 
lapse of time, or, gonerally speaking, by anything 
doue or omitted to be done, so long as he remains, 
fithout any fault of his own, in ignorance of the 
fraud that has been committed.—RoLFre v. 
GREGORY (1865), 4 De G. J. & Sm. 576; 5 New 
Rep. 257; 84 L. J. Ch. 274; 12 L. T. 162; 11 
Jur. N.S. 98; 13 W. R. 355; 46 EB. BR. 1042, L. C. 
Mining Co. v. Osborne» 
Ellis, (1914} 2 K. B. 139- 


vaetins TEM. Ball Ont 
1 899 J a ° , ° Mentd. 


ng %. Jackson, {1917] 2 K. B. 822. 

Stone v. Stone (1870), 22 L. T. 182. 

2521. | Fi claimed to set aside certain 
transactions between himself & deft. relating to 
the purchase of shares in a mining co. & to recovel 
moneys paid by him to deft. in respect thereof. 
The ground of the claim was the fraud of deft. in 
pretending to act as pltf.’s stockbroker while in 
fact selling to pltf. deft.’s own shares. The 
transactions took place in & before Aug. 1906. 
Pitf. did not discover the fraud until July, 1912. 
The action was commenced in Nov. 1912. Deft. 
used no means to conceal the cause of action. 
Pitf. was guilty of no laches or other default in 
failing to discover the fraud earlier :—Held: 
Stat. Limitation was no bar to the action.— 
OELKERS v. Exvxis, [1914] 2 K. B. 189; 83 L. J. 
K. B. 658; 110 L. T. 3382. 





tone : sd. Osgood v. Sunderland (1914), 111 
Annoint 629. ° Aemetrong ve. Jackson, [1917] 2 K. B. 
822 


Forfeiture of shares generally, see Com- 
panies, Vol. IX., p. 424; Vol. X., pp. 1105, 1146. 

2522. -|—LINDSAY PETROLEUM CO. v. 
Hurgp, No. 2613, ante. 

2528. ——— Client defrauded by solicitor—Interest 
paid regularly on moneys misappropriated.|— 
Pitf., a married woman, & her husband were 
clients of J. & W., a father & son, who carried on 
business together in partnership as solrs. In 
1859, plt£. became possessed to her separate use 
of a sum of £3,000, which, in consequence of her 
husband’s pecuniary difficulties, she was advised 
by the solrs. to invest without his concurrence. 
On the suggestion of J. & W., she advanced to 
them £1,300, part of the 3,000, which they required 
for another client to complete a purchase of an 
advowson, on the security of a written under- 
taking signed by both to execute a legal mtge. of 
the advowson to her when the transaction was 
completed. Pitf. subsequently handed the re- 
mainmg £1,700 to W., on the representation by 
him alone that it would be invested on mt; 
of the real estate of another client. In Jan. 1865, 
J. died, having retired from the business in 1862, 
& in May, 1865, pltf. was fraudulently induced by 


it was impossible then to con® 
cer he Deets. Subsequently, the 
survey difficulty was removed & his 





for $4,000. B 


irths was entitled, b sub 
application as to one of the b Sor vain. y, ub 
aa being 
Crown lands department. M. & B 


accep the year 1861, but ho having 
eee er te the United States, never 
received any notice of such acceptance. 


ents 


In 1881 he first heard of the tance, 
& in 1884 sold all his interest therein 


EQUITY. 


W. to execute a deed constituting him the sole 
trustee of the £3,000 & empowering him to invest 
it as he thought proper, without being answerable 
for any loss. No legal mtge. of the £1,800 was 
ever effected, & in 1868 it was paid off to W. 
under the authority of the deed of 1865, & it & 
the £1,700, which had never been invested, were 
spent by W. He continued to pay pltf. interest 
on these funds till Nov. 1871, & died insolvent 
in Mar. 1872 :—Held: in consequence of the 
regular payment of interest by W., laches was not 
attributable to pltf. for not enforcing her rights 
sooner.—PLUMER v. GREGORY (1874), L. R. 18 
Eq. 621; 43 L. J. Ch. 803; 31 L. T. 80. 


Annotations :-—Mentd. Phosphate Sewage Co. v. Hartmont 
Tite ee Ch. D. 394; Biggs ». Bree (1881), 51 L. J. Ch. 
4; ther v. Twisden (188 D.7 


ea ‘ 3), 24 .-D. 731; es 
v. Twisden (1886), 55 L. J. Ch. ba?! - 


2524. -|—(1) An issue directed by the Ct. 
of Chancery, in a case where the bill charges deft. 
with fraud in the purchase of land, 1s not defective 
in form because it directs deft. in the suit to sup- 
port the affirmative of the issue & show that the 
purchase which is the subject of the issue was 
made bond i Pp. 

(2) The fault of delay in seeking relief against 
a transaction charged as fraudulent, only begins 
to affect the complaining party after he has 
knowledge, or full means of knowledge, of the 
circumstances alleged as constituting the fraud.— 
BROWNE v. MoCuinrock (1878), L. R. 6 H. L. 
4384; 22 W. R. 521, H. L. 

2525. ——— Secret underground trespass—Fraudu- 
lent removal of coal.}—(1) Although cts. of 
equity are not within the words of Stat. Limita- 
tions, yet they are within its spirit & meaning, & 
have anifofiaty adopted its rules. 

(2) Where applts. had furtively for a series of 
years taken resps.’ coal by means of a wilful & 
secret underground trespass; & no laches was 
attributable to resps. m not discovering the 
existence of the wrongful workings by applts. :— 
Held: on a summons issued by the latter in the 
winding-up of applt. co., they were cntitled to 
recover from applts. th2 market value of all the 
coal worked & gotten by them from resps.’ land, 
no allowance being made for the cost of working. 

(3) So long as there has been no laches by the 
party defrauded, it is immaterial whether or not 
there have been on the part of the wrongdoer 
active measures to prevent detection.—BvuLLI 
CoaL MINING Co. v. OSBORNE, [1899] A. C. 351; 
68 L. J. P. C. 49; 80 L. 1. 430; 47 W. R. 545; 
15 T. L. R. 257, P. C. 

Annotation :—Folld. Oelkers v. Ellis, [1914] 2 K. B. 139. 


Concealed fraud in bar to action.|—Sce LrI- 
TATION OF ACTIONS. 

See, further, MISREPRESENTATION & FRAUD. 

2526. Duty to use pata when knowledge 
obtained.|—-ERLANGER v. New SOMBRERO PuHos- 
PHATE Co., No. 2512, ante. 

2527. Delay in discovering mistake—When no 
duty cast on plaintiff.|—Plti., by mistake, paid to 
defts., who were owners of the tithes of a parish, 
tithe rent-charge in respect of lands not in his 
occupation. Pltf. did not discover the mistake 
until the two years limited by Tithe Act, 1886 
(c. 71), for the recovery of a tithe rent-charge had 
expired & defts. had lost their remedy for the 
arrears against the lands actually chargeable :— 


in 1884, joined in a petition of right for 
the issue of the Hcense, & the A.-G. 





afterwards e | dem the same :—Held: there 
uent asaignment | was no laches on the of M. in not 
8 interest, the | enforcing a right which he did not know 


was no intention on 


duly , & there 
his part to abandon the right when he 


filed in the 


Part XVIII.—EqQurraBLE DEFENCES. 


Held: there was no duty cast on plitf. in relation 
to defts. which made his delay in discovering the 
mistake laches on his part; he was entitled to 
recover back the amount paid as money paid 
under a mistake of fact.—DURRANT v. ECCLEsI- 
ASTICAL Comrs. (1880), 6 Q. B. D. 234; 50 L. J. 
vii 30; 44 L. T. 848; 4573. P. 270; 29 W. R. 


Anno rial Bank of Canada v 


- Bank of 
Baylis v. London (Bp.), 


@ menenty 
e 


tations :—Mentd. Im 
Hamilton ~ O ; 
[1913] 1 Gh 137 7 
2528. Action for rectification.]—Where 





the question of laches arises in an action for 
rectification time is to be reckoned, not from the 
date of the execution of the document in which 
the mistake occurs, but from the date when the 
patty seeking rectilication discovers the mistake.— 

EALD v. Kyte, {1907} 1 Oh. 564; 76 L. J. Ch. 
204; 96 L. 'T. 390. 

See, further, MISTAKE. 

2529. Prescription running unknown to party 
affected.}—Certain lands which were subject to a 
fee farm rent were, in 1812, conveyed upon a sale 
by the then owner to pltf.’s predecessor in title. 
From 1812 down to 1872 the rent was paid by the 
vendor & his successors in title. From 1812 down 
to 1872 the rent was paid by the vendor & his 
successors in title, notwithstanding the fact that 
they had ceased to have any interest in the lands. 
The persons who, during that period, claimed to 
be entitled to, & so received the rent, were ignorant 
of the conveyance of the lands to pltf.’s prede- 
cessors in title. In 1872, the successor in title of 
the vendor refused to continue the payments of 
rent, & deft., as the owner of the vent, thereupon 
demanded payment of the rent from pltf., & on 
her refusal to pay it, distrained upon the land for 
the arrears. Pltf. thereupon replevied, claiming 
that deft.’s title to the rent was barred by dis- 
continuance of the receipt of the rent, under Real 
Property Limitation Act, 1833 (c. 28), ss. 2, 3, on 
the poe that the payments of rent since 1812 
not being by the terre-tenant, there had been no 
receipt of the rent within above Act during such 
period :—Held: (1) there was no discontinuance 
of receipt of the rent ; first, because the provisions 
of the statute only apply where there has been an 
omission by the party entitled to the rent to 
enforce his remedies for the payment with know- 
ledge that the rent has not been paid, which was 
not the case with regard to deft. or his prede- 
cessors in title; secondly, because under the 
circumstances it must be presumed that on the 
conveyance of the lands before mentioned there 
was some arrangement that the vendor should 
indemnify the purchaser against the rent, & the 

ayments of rent from 1812 to 1872 were there- 
ore made on hehalf of pitf. & her predecessors 
in title ; deft.’s title was therefore not barred. 

(2) Deft. has not omitted to receive the rent, he 
has not slept upon any right, or to his knowledge 
left any dormant, & he had never the slightest 
reason for supposing that a ae ail aa was 

against him which could deprive him of 
any ( , J.).—ADNAM v. SANDWICH (EARL) 
(1877), 2 Q. B. D. 485; 46 L. J. Q. B. 612; sub 
nom. ADAM v. SANDWIicH (EARL), 41 J. P. 773. 


Annotations :—Generally, Mentd. Newbould v. Smith (1885), 

29 Oh. D. 882; Re Astley & Tyldesley Coal & Balt rt 
& Tyldesley Coal Oo. (1899), 68 L. J. Q. B. 252; A.-G. 
v. Simpson, [1901] 2 Ch. 671. 
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25380. Sale of bankrupt’s property at undervalue 
—Creditor not aware of undervaluation.]—.In 1889 
a trustee with the approval of his committee of 
inspection sold part of a bkpt.’s estate to S. The 
sale was at an undervalue to the knowledge of all 
pee concerned. A creditor of the bkpt. 

came aware of the transaction in Mar. 1891, 
but took no steps to impugn it until Feb. 1897 :— 
Held: the creditor's right to relief against S. was 
not barred by laches & acquiescence.—Re GAL- 
LARD, Ez p. GALLARD, [1897] 2 Q. B. 8; 66 
L. J. Q. B. 484; 76 L. T. 327; 45 W. R. 556; 13 
T.L.R. 316; 41 Sol. Jo. 407; 4 Mans. 52. 

Knowledge of rights as requisite to acquiescence. | 
—See ESTOPPEL, 


(b) What amounts to Knowledge of Righis. 


2531. Means of knowledge available.|—DENys 
v. SHUCKBURGH, No. 292, ante. 

2532. ——— Representations between parties— 
No grounds for suspicion.];—B. & W. who were 
partners in a bank, agreed to take R. into partner- 
ship with them. W., who took no actual part in 
the business, & was known to R. not to do so, 
joined with B. in producing to R. during the 
negotiation, as a true account of the affairs of the 
bank, a paper stating the amount in which it was 
indebted to customers, to be £11,000, the amount 
being in fact £26,000. R. entered into the partner- 
ship without examining the books, & continued in 
it for four years, taking no part in the business & 
never examining the books. At the end of that 
time the bank turned out to be insolvent. R. 
then filed a bill against B. & the exors. of W., 
asking to have the agreement for partnership 
rescinded, & to have an indemnity against the 
debts of the concern :—Held: (1) the delivery of 
the paper to R. as a true account of the state of 
the bank was such a misrepresentation as entitled 
R. to have the contract rescinded ; (2) the case as 
regarded W. was not varied by the facts that W. 
took no part in the affairs of the bank, & was 
known by R. not to do so, & did not know the 
representation to be untrue; (3) H.’s having 
brought an action against B. & W. for the misrepre- 
sentation, & recovered damages against B., did 
not take away his right against W.’s estate. 

(4) Where a person has been induced to enter 
into a contract by a material misrepresentation 
of the other party, he is entitled to have the con- 
tract set aside, & not merely to have the repre- 
sentation made good. (5) The lapse of time was 
no bar to pltf., for although he had means of ascer- 

ining the representation to be untrue, he was 
entitled as between him & the persons who made 
It to believe 1t to be true, & was not bound to make 
inquiry until there was something to raise sus- 

iclon.— RAWLINS v. WICKHAM (1858), 8 De G. & 
. 804; 28 L. J. Oh. 188; 5 Jur. N. 8. 278; 44 
BE. R. 1285; sub nom. RAWLINS v. WICKHAM, 
WICKHAM v. BAILEY, 32 L. T. O. S. 2381; 7 W. R. 
pedo As to (1) Refd. A.-G. v, Ray (1874), 9 Ch 
“ape, GE a ae) Reig minis © rome 8h" 
OF BON. 8. 8744 ‘Davies © Marshall (1861), 10 0. B N 


697: Re Overend, Gurney, Ez _p. Oakes & Pesk (1887), 
Le ann Eq. 576; Fe Feose fiver Silver Min Co. 
Smith’s Case (1867), 2 Ch. App. 604; A.-G. & N 

Debt Reduction Comrs. v. Ray (1874), 43 L. J. Oh. $31; 
Re Royal Victoria Palace Theatre Syndicate, Moore & 


did become aware of it, as he treated at the time, he deliberately determined effect, mere delay short of the 
it as a valuable asset.—MCARTHUR not to inquire what his ts were or statutory period Hmitation is no 
v. R. (1885), 10 O. BR. 191.—CAN,. to act upon them.—Laksima Doss v. bar to an action to set it aside.— 

o. ——- ——,} — Delay & ufes- Roor Laut (1906), I. L. R. 30 Mad. INDER v. SIRVWRIGHT, LARNACH 4, 
cence will not bar the dele.’ right to 169.—IND. Srevwkicnt (1899), 18 N. Z L. R. 


ef unless he know that »— ——.] — 
executing a deed is not aware of its 


eq 
he had the right of being a free agent 


Where the person 
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Sect. f— Zachos: Sub-sect. 2, 0. (0) & Di} 2537. ——— Compensation no remedy.) — ER- 
De Le Torre's Case (1874), L. BR. 18 7 661; Harty, LANGER v. NEw SOMBRERO PHOSPHATE Oo., No. 


Swaine 0 (1877) 7 Oh, 
Ge pas 


wren iz Nek adr 6. U : Lagunas 

11809]. * Ch. 392. 

ae ca , A ay “Ee Bouth Bette Telemee. : a 

© . 

India Rubber, Gutta & ‘Telegraph Works Co. 

s1575), 10 Ch. "App. 520, ; Redgrave Hurd a (188i), 

wee oF & Canaan Ry bboy 1G a ae eet Yetta 
e 

is8a), 46 L. “ie Senta olofield v. Tem ner 


859), sobre 185; ity ais v. aa Bok (1868), 11 L. T ; 
vw. Fernic 1867) L. R.3 iq. 820; Penk k Pour Héllowé 
L. R. Ho. L. . Toney 2 Hill (1878s 


. Hill, Len 1876 
4 Ch. D. 687: : sakes (a8) 18 Ch. D. 199; 
bigging (pear {3 ste Cas. 308. — 


83), 11 Q. B. D s Adam v. New- 

2588. Circumstances constituting fraud.}— 
BROWNE v. MCCLINTOCK, No. 2524, ante. 

2584. Knowledge of facts from which right 
arises.|—(1) A married woman entitled to the in- 
come of a legacy for her separate use, continued 
for fifteen years, with full notice of the circum- 
stances affecting her rights, to receive income on 
the tooting that the legacy was liable to contribute 
in favour of the residuary legatees to a loss occur- 
ring on the re-investment of part of the estate. 
It was afterwards decided that the legacy was not 
liable so to contribute, but must be paid in full :— 
Held: she was not entitled to recover from the 
residuary legatees the difference between the 
income of the full amount of the legacy & the 
reduced income she had actually received. 

(2) Generally when the facts are known from 
which a right arises the right is presumed to be 
known; & I am not satisfied that in the present 
case, upon the materials before us, it would be 
right to ascribe to the lady any degree of ignorance 
of her rights (KNIGHT Brouc#, L. J.).—STAFFORD 
v. STAFFORD (1857), 1 De G. & J. 193; 29L. T.0O.S. 
368; 4 Jur. N.S. 149; 44 E. R. 697, L. JJ. 

An notations >— -——Reld. Re Ashwell’s Bhs (1859), John. 112; 
Upton v. Vanner (1861), 5 L. T. 4 
See, also, Part VI., Sect. io poe 3, ante. 





D. Delay causing Change in Position. 

2535. General rule—Acts done during period of 
delay.J—Linpsay PETROLEUM Co. v. HuRD, No. 
2518, ante. 

2536. —— Prejudice to people entitled to 
property.|—Pitfs., who represented certain credi- 
tors of the King of Oudh in respect of a debt 
contracted in 1794, sued the Secretary of State 
for India, claiming to be entitled to a charge upon 
the revenue of the territory of Oudh :—Held: the 
staleness of the demand & the impracticability of 
giving effect to any declaration of right were 
grounds for allowing the demurrer. 

There is this additional objection to the inter- 
vention of the ct., that it is a very stale demand. 
It has now been in existence for 81 years; great 
ceelee have taken place & probably it would i be 

very difficult, if I knew all-the facte, ever to carry 
the debt, if it was recovered, to the e parties properly 
entitled to receive it (MALINS, C.).—Doss v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL 
(578): L. R. 19 Eq. 509; 32 L. T. 204; 283 W. R. 


Annotations :—Mentd. Rein v, Salisbury, 1876), 2 Ch. D. 
878; Companhia de ‘Mocambiaue v. 
Co., De e Sousa v. Bri tish South Africa 118981 9G. B. 
358; 11899) A. C. oo, 
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creditor in impeaching 
Pa pa a” ecm seven pe in sning 


R., (1905) 3 K. "B. 391. 
to set aside a d 
credi x 


veyance 


held no objection to a creditor's right 


tors, wh 
the parties to the 


2512, ante. 

2538. Other parties put in worse position — 
Delay in disputing will |—The usual right of an 
heir-at-law (deft. in a suit to establish a will) to 
have an issue of devisavit vel non, founded on the 
established rule in equity, is, by analogy with the 
limitation of the action of ejectment, not barred 
by a long contimued acquiescence in the devise, 
if it be short of twenty years, where such an 
acquiescence has not, in its consequences, placed 
the devisee, or those claimin ng under him, in a 
worse situation than they would have been in, in 
respect of their right, & means of defending it, or 
by having been suffered to pay off incumbrances, 
if there had not been any such acquiescence on 
the part of the heir-at-law ; although there was 
much strong evidence read at the hearing, in 
proof of the dune execution of the will, & the sanity 
of the testator, & no counter testimony was given. 
—TUCKER v. SANGER (1824), M‘Cle. 424 ; 13 Price, 


119; 147 E. R. 9x9 
Anastitions Rela. 3 Man v. Ricketts 2 (1844) 13 L. J. 
194. Mentd. Sanger VY. & J. oe 


Birley v. Birley ( (858) 95 Beav. OD. 


2539. ——.]—Whether there have been 
laches on the part of the person disputing a will 
is a question of fact. A certain amount of delay 
on the part of an exor., who is also next of kin, in 
instituting proceedings to prevent probate, does 
not necessarily amount to negligence on his part 
or warrant the ct. in holding,  atwithetanaini: 
that he had all along full knowledge of the facts, 
that it would be inequitable to allow him to pro- 
ceed to impeach the will, especially if the assets 
have not been distributed & if his conduct has not 
led other persons to alter their position to oo 
own detriment.—WILLIAMS v. Evans, [1911] P 
175; 80 L.J.P.115; 105 L. T. 79. 


2540. —— Loss of evidence.}|—-A. was the solr. 
& land agent of B., who was desirous of selling an 
estate, & in a letter to A. expressed his readiness 
to sell it for 13,000 guineas. The estate consisted 
of two portions, & a land-valuer, whose valuation 
was not shown to have been communicated by A. 
to B., put upon the two portions separate values 
which, added together, exceeded the 13,000 
guineas A.sold part of the estate to CO. for a sum 
exceeding the valuer’s estimate of that portion, & 
ag urchased the other portion for a sum much 

n that stated in the estimate, but which, 
sddied to C.’s purchase-money, just made up 
13,000 guineas. A. pretende ’ that the latter 
purchase was made by one of his relatives, & the 
conveyance from B. was executed to that relative, 
but immediately afterwards a conveyance was 
executed from the relative to A., & in that con- 
veyance was a recital that the ‘purchase-money 
was furnished by A. These facts were not dis- 
covered till 37 years afterwards, & then B. filed 
his bill against tne representatives of A., who had 
died 17 years before, to set aside the latter con- 
veyances, & to have an account :—Held: the 

ci ces of the transaction were of a fraudu- 
lent nature, & therefore furnished an answer to 
the objection arising upon the length of time during 
which the transaction had remained unimpeached. 

The only doubt which I have had, has been with 
regard to the lapse of time & acquiescence, & 
certainly it is of the last importance that there 





altered by the delay; if that we 
as fraudulent aga’ shor the . 2 has the power rot 
ecched con prong the partes; or i tag la 
ne- 
had not been materially its wrong’ the parties to give any 
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should be a limitation to inquiries of this sort 

but I am obliged to come to the conclusion that 
the remedy in this case is not barred by ig of 
time, & tnat the parties have never, with a know- 
ledge of the facts, done anything which can be 
considered as an acquiescence in the matter com- 
plained of. I therefore must conclude in the 
words used by Lorp CoTTENHAM, C., when Master 
of the Rolls: ‘‘ It does indeed become the duty of 
the ct., when transactions of long standing are 
brought before it, most anxiously to weigh all 
the circumstances of the case, & to consider what 
evidence there may have been, which from lapse 
of time may be lost. But beyond this, in cases 
of fraud, I think time has no effect (LORD CAMP- 
BELL O.).—CHARTER v. TREVELYAN (1844), 11 
Cl. & Fin. 714; 8 Jur. 1015; 8 EB. R. 1273, L. C. 

Annotations :—Refd. Manby v. Bewicke (1857), 3 K. & J. 

342; Clanricarde v. Henning (1861), 30 Beay. 175; Vane 

v. Vano (1873), 28 L. T. 320. 

2541. roa, mtgee. cannot set up as a 
detence to a bond the laches of the bondholder, 
unless his position has been thereby prejudiced.— 
THE HELGOLAND (1859), Sw. 491; 5 Jur. N. S. 
1179 ; sub nom. THE HELIGOLAND, 4 L. T. 28, 92. 

2542 Means of resisting claim lost.|— 
(1) The doctrine that where there is an express 
trust lapse of time is not material :—Held: not to 
apply in a case in which there had been gross 
laches on the part of the cestui que trust. 

(2) Act. of equity will not allow a dormant claim 
to be set up when the means of resisting it, if 
unfounded, have perished (LORD CAMPBELL, C.).— 
BRIGHT v. LEGERTON (No 1) (186]),2 DeG. F. & J. 
606; 80 L. J. Ch. 338; 3L T. 713; 7 Jur. N.S. 
559; 9 W. R. 239; 45 BH. R. 755, C, A. 
Annotations :—As to (1) Ret 


1882), 20 Ch. D. 109; 
He 1 Ch. 196. 4s to (2) Consd 





Cuthb 
Syste 


Generally, Mentd. Smith ». 
3 Ch. 


msd. Carey v 
, a2 W. RK. 249. 

eat L. R. 2 Q. B. 326; Massoy v. Allen (1879), 
2543. ——- Whether laches imputed when 
opponent not prejudiced.|—Pitf. was the lessee of 
a house, the kitchen of which had been lighted tor 
more than twenty years by means of a grated 
area in a small yard belonging to the adjoining 
house, of which deft. was lessee. In Jan. 1860 
deft. converted this yard into a larder, glazing 
the upper part with a skylight. Pltf. complained 
of this, & considerable correspondence took place, 
& in Oct. 1861, deft. promised that he would 
make the alterations pltf. required. This not 
bei done, pltf. in May, 1861, filed his bill for 
relief :—Held: pltf.’s delay in filing his bill, from 
Ocv. to May. was not a sufficient ground for re- 
fusing him relief, the delay not having occasioned 
mischief to deft.—GaLB v ABBOTT (1862), 6 L. T. 
aaa 26 J. P. 663; 8 Jur. N.S. 987; 10 W. R. 


enon Matt, Gover & Cam 84 3s Tl 
Chastey v. Ackland, (1898) 3 Ch. 388. , 
2544. —— Merits of case not obscured.|— 
In 1878, a collision occurred, in the North Sea, 
between a Norwegian steamer & a British vessel, 
in which tne latter was sunk. The name & place 
of business of the Norwegian co. owning the 
steamer were known to the owners of the British 
vessel, & for one or more days, on 47 occasions during 
the following eleven years, the Norwegian steamer 
put into ports in the United Kingdom. During 


A 





w. GILLESPIE (1874), 
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the same period there were changes in the capital 
& in the shareholders of the Norw i Pel In 
1889 pltfs., the owners of the Britich vessel, in- 
stituted an action in rem against the Norwegian 
steamer. The owners of the Norwegian steamer, 
as delts., pleaded, in bar of the babys pag that the 
claim of pitfs., ther rights, if any, & their 
maritime lien, if acquired, had been lost by laches, 
& that it would be otherwise inequitable bo allow 
the action to proceed, as there had been changes 
of interest in the ownership of the steamer, the 
rights of third parties had intervened, & the 
greater part of the crew of the steamer were not 
now available to give evidence :—Held: (1) pltfs. 
were entitled to prosecute their claim for damages, 
for in each case the particular circumstances must 
be looked at to see whether it would be inequitable 
to entertain the suit, considering the period of 
time that had elapsed since the collision, the 
opportunities of arresting the vessel, the loss of 
witnesses, the loss of evidence, & the change of 
property, & in this case, though defts. would be 
entitled to every presumption which could fairly 
be made in their favour by reason of the absence 
of any witness, defts. had failed to show that the 
merits could not be gone into.—TnHE Kona 
Maanvg, [1891] P. 223; 65 L. T. 231; 7 Asp. 
M. L. CO. 64. 

Annotations :—Mentd. Tho Rosalind (1920), 90 L. J. P. 

126; The Joannis Vatis (No. 2), [1922] P. 213. 

2545. Delay by creditor in impeaching 
composition.]|—A composition deed contained a 
covenant by a debtor to pay his creditors one 
shilling in the pound & a release by them con- 
ditional on his performing his covenant. The 
debtor was in reality able to pay his creditors 
seven shillings in the pound. The deed was duly 
registered under Bkpcy. Act, 1861 (c. 134), s. 192 
& Bkpcy. Amendment Act, 1868. The requisite 
majority in number & value of creditors assented. 
The one dissentient was a judgment creditor who 
was prevented by the deed from levying exccution. 
For more than seven months he took no steps but 
eventually moved to cancel the registration of 
the deed :—Held : whether the assenting creditors 
did or did not know that the debtor was able to 
pay seven shillings in the pound, the deed was 

audulent & could not bind a non-assenting 
creditor, & nothing having been done or omitted 
by the non-assenting creditor, by which the 
debtor or any other person had been or could be 
Trejudiced, mere delay was not laches.—Re 
-?ULLEN, E'z p. WILLIAMS (1870), L. R. 10 Eq. 57; 
39 L. J. Bey. 1; 18 W. R. 406. 
Annotation -—Mentd. Re Harper, Ex p. Linsley (1873), 42 

L. J. Boy. 109, 

2546. Expenditure incurred on property—Pro- 
perty passing through various hands.|—(1) A pur- 
chaser of leasehold premises from an exor. need 
not, in general, see to the application of the pur- 
chase-money, nor need there be any reci in 
such an assignment of the purpose for which it is 
sold; but if on the face of the assignment it 
appears to have been made in satisfaction of the 
private debt of the exor., such a sale is fraudulent 
against the PY ae ite interested in the premises 
under the will, & a ct. of equity will relieve against 
it. But such a claim be barred by a great 
length of time having run against the parties 
seeking relief. 





by his laches.— | been changed. deft. was not bound by 
(1885),1B.0.R. | laches-—McDonaLD v. MODONALD 
C800) 17 A. R. 193; aff. 218.0. R. 


t. Im construction of water- 
wor Wine years’ delay—In suing 
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Sect. 4.—Laches : Sub-sect. 2, D. & £.) 


Here, the many persons through whose hands this 
property has passed, have relied upon the undis- 
tur possession, & have laid out considerable 
sums of money in the improvement of it upon that 
idea, It would be too much at this length of 
time to give pltfs. the relief required when the 
accounts cannot be taken (KENYON, M.R.).— 
BONNEY v. RINGARD (1784), 1 Cox, Eq. Cas. 145; 


29 E.R. 1101. 
Annotations :-—Refd. Andrew v. Wrigley (17092), 4 Bro. C. C. 
125; M’Leod ev. Drummond (1810), 17 Ves. 152; G ry 


v. Gregory (1815), Coop. G. 201 er v. B 
(1819), 1 Jac. & W. 51; Cholmondeley » Clinton A 
4 Bli.1; v. Edmondson (1857), 29 L. T. O. 
Ridgway v. Newstead (1861), 3 De G. F. & J. 474; Soar 
v. Ashwell, [1893] 2 Q. B. 390. Mentd. Hill ». Simpson 
(1802), 7 Ves. 152; Beckford v. Wado (1805), 17 Ves. 87; 
{ison v. Moore (1834), 1 My. & K. 337; Shaw v. Borrer 
(1836), 1 Keen, 559. 

547, Money advanced in reliance on title.] 
—D., a creditor who had proved a debt under a 
bkpt.’s estate, fraudulently woe erie the dividends 
payable on the proof, to three distinct parties; &, 
after having once assigned them, re-assigned the 
same dividends to a second person, without any 
reservation as to the first, & so to a third party 
without any reservation as to the second or first. 
The assignments were all by deeds under seal. 
B.’s was the first, & had priority in the order of 
time of execution. C.’s was prior in date, but not 
in time of actual execution. ©. & W.’s last. 3B. 
omitted to give notice until after C, had given 
notice of his assignment; but at the time of C.’s 
notice his deed was unstamped, & was antedated. 
C. & W.’s was with notice of the two previous 


en : , 

The doctrine as to legal priority, unless equitably 
disturbed, thus explained : ‘‘ That, where two per- 
sons are clothed with a legal right, as regards an 
estate in the hands of trustees, & one of those parties 
gives notice before the other, & before such other 
gave that notice the second party had advanced 
his money, or done some strong act putting him- 
self in a very different position from what he would 
have done if he had n cognisant of the title 
having passed away from the person to whom he 
had advanced his money, the first party, although 
by law entitled to priority, would then forfeit it 
by reason of his laches, in causing the second party 
to put himself in a position which, but for those 
laches, he would_not have done.’ This ct., 
sitting as a Ct. of Equity, will so arrange the dis- 
tribution of the fund ; but, if the laches have not 
resulted in placing the second party in a different 
position, the rule in equity as to priority disturbs 
the legal right, & the laches will not be allowed to 
be set up, so as to defeat the right of the party 


ey 
1821), 
. 181; 





having the equitable title, by one who has acquired 
the legal aera by giving notice. Thus, B.’s 
assignment, altho without notice until after 


C.’s notice had been given, was entitled to priority, 
because his laches had not placed C. in a different 
position ; the consideration for the assignment of 
the latter being a previously existing judgment 
debt, not forborne to be put in execution by the 
pole (Peet but the rights of C. as a Fay Se pe 
creditor thereby expressly saved :—Held: under 
such a state of circumstances, B.’s deed should be 
first satisfied. Then C.’s. Lastly 0. & W.’s.— 
Re Wyatt & UNDERWOOD, Ex p. BURGESS, CAR- 
a & STANDERWICK (1858), 22 L. T. O. S. 


EQUITY. 


2548 ——— Improvements in property made in 
reliance on title—Deoclaration of trust of mining 
property.|—-In Jan. 1820 A. & B., who held more 
than a third of the shares in a Cornish mine, which 
was then a losing concern, & the shares were of 
very little, if any, value, became bkpt. At a 
meeting of the other shareholders, held in Feb., 
at which G., though not then a shareholder, was 
present, it was resolved, in order to prevent the 
mines from being abandoned & the injury which 
the neighbourhood would sustain thereby, that a 
new co. should be formed, consisting of old share- 
holders & of persons who might be inclined to 
purchase shares in the mine, & that, for the security 
of the latter, the mine should be sold under a 
decree of the Ct. of Stannaries, & the debte of the 
mine paid with the proceeds. Shortly afterwards 
G. was appointed assignee of the bkpts.; & then, 
in order to avoid the responsibility of continuing 
to hold their shares, he relinquished them under 
counsel’s advice. Afterwards the shares were 
disposed of amongst old & new adventurers, & G., 
who had proposed to the trustees for deft., then a 
minor, to take some of the shares, agreed to take 
eleven, for himself & friends; & about the same 
time the trustees authorised him to take four 
shares for the deft. The mine was afterwards 
sold, in the Ct. of Stannaries, to G., on behalf of 
the new co. The perce Tee was paid into 
ct., & then applied to pay the debts of the mine. 
Soon aftarrards deft. came of age; & his agents 
G. for the four shares at the rate at which he 

ad purchased the eleven, & the four shares were 
transferred into deft.’s name. The mine con- 
tinued to be a losing concern to the new co. until 
after they had DN igrasy on deft., who was the 
owner of the freehold, to accept a surrender of the 
lease under which it had been held, & to grant a 
new lease at reduced dues, & including new mining 
ground. Afterwards G. was removed from the 
cea pagar & a renewed commission was issued, 
under which pltf. was chosen assignee of bkpts. 
Notwithstanding the term granted by the old 
lease had long expired, & deft. had no wledge 
of the bkptcy., & fifteen years had elapsed during 
which there had been a large expenditure on the 
mine, the ct. declared deft. to be a trustee of his 
shares in the mine, including the new ground, & 
decreed him to account for & pay to pltf. the 
aaa thereof.— TURNER v. TRELAWNY (1841), 12 
ine 49; 10 L. J. Ch. 249; 5 Jur. 6098; 59H. R. 
Annotation :—Refd. Farrar v. Farrars (1888), 40 Ch. D. 395. 

2549. -|—(1) A beneficial purchase by 
a solicitor from his client pending that relation 
cannot be supported ; but the solicitor may insist 
on & obtain a mtge. from his client for whatever 
is justly due to him. 

(2) Where an absolute purchase is held, in conse- 
quence of the relation between the parties, to be 
available as a security only, the ct. will not import 
aT D pinged & aap hed hg ee 

elay of seven months ing proceedings 
to set aside a sale, during which the purchaser was 
improving the property :—Held : no bar to pltf.’s 








right to relief. 
(4) Defts. say that pltf. stood by & saw B., 
acting in the belief that he had a title, laying 


out money on improving the premises. The sale 
on Feb. 26, 1858 & the bill was filed on Sept. 8 


following, or after a delay of between six & seven 
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months. In my opinion it is impossible to sa 
that this can be treated as laches fn a Gearisaotibn 
of this description & that such a length of time as 
six or seven months can bar ee demand 
(ROMILLY, M.R.).—PEARSON v. BENSON (1860), 
28 Beav. 598; 54 E. R. 496. 

2550. ——- No expense or loss incurred by 
ee ltf.’s right to an interlocutory in- 
junction is not barred by laches, when he has 
forborne in a reasonable hope of an accommoda- 
tion, & deft. has not incurred expenses or injury 
through the delay.—Lee v. HaLey (1869), 5 Ch. 
APP. 155; 39 L. J. Ch. 284; 22 L. T. 251; 34 
A SS 

—_ - Wotherspoon v. ie (1870), 22 

L. T. 260; Hookha ; Pee i : 

tt v. ae (ef), bie 58 saison 


et) 
R. 17 Eq. 2 WB 


e-Mks, (1877), 5 Ch. D. 353; Civil Service Supply 
Assocn. v. Dean (1879), 18 Ch. D. 512: Hendriks v. 
Montagu wa (1881), 17 Ch. D. 638; Liebig’s Extract of Mea 


. ve derson (1886), 55 L. T. 206; B . v 
Owens (1889), 6 my P. GC. 236. gteee Oo? 


2551. Purchase of goods from bankrupt— 
Laches of trustee in Pag arian Dec & 
trustee sleeps on his rights & by his laches in not 
making proper & reasonable inquiries puts the 
bkpt. in a position which enables him to appear 
as the ostensible owner of goods, & such laches are 
the cause of a purchaser of such goods parting 
with his money for the same, the trustee cannot 
afterwards recover the goods or their value from 
such purchaser.—MASON (TRUSTEE) v. Briaas 
(1885), 1 T. L. R. 502. 

See, also, Nos. 2582-2585, post. 

2552. Death of material party—Claim against 
innocent representations of fraudulent party.j— 
Creditors are not relieved in eouity after gross 
laches: therefore where a creditor seven years 
after coming of age filed a bill to obtain the benefit 
of a decree to account, & after answer took no 
step for 33 years, & then filed another bill against 
residuary legatees of a party, whose assets were 
distributed with notice to pltf., & against other 
representatives, the bill was dismissed upon the 
laches only; though the question of satisfaction 
was doubtful—Hercy v. Dinwoopy (1793), 4 
Bro. ©. C. 257; 2 Ves. 87; 29 EH. R. 881. 





Annotations :-—Consd. Chalmer v. Bradley (1819), 1 Jac. & W. 
51; Cholmondeley »v. Clinton (18209, 2 Jac. & W. 1; 
Campbell v. Graham (1831), 1 Russ. & 453. Refd. 

- 8 ord (1795), 2 Ves. 581; Pearson v. 

Belchier (1799), 4 Ves. 627; Grenfell v. Girdlestone 
: . & O. Ex. 662; Kx p. Newhouse (1841), 1 

on & De G. 508; Curtis v. Sheffield (1882), 46 


_ 2553. —— Loss of evidence.|—Where proof is 
given of a loss of a written instrument by a docu- 
ment which itself shows that such instrument was 
originally insufficiently stamped the ct. will not 
presume that the instrument was ever properly 
stamped, nor admit ordinary secondary evidence 
of its contents. But the ct. received as secondary 
evidence a draft of such written instrument pro- 
duced at the hearing, with such a stamp as the 
instrument itself required, although the instrument 
appeared to have been only lost by the party 
sought to be charged, & was not proved to have 
been fraudulently destroyed by him. 

Pitf. was required to account for the delay of 
nineteen years in filing his bill, where the circum- 
stances of the parties had changed by deaths, & 
the foundation of the suit being a legal demand, 
the ct. after such delay, declined to act, unless the 
demand was established in an action.—BLAIR v. 


of for gare) nine spe. without 
er notice, action was bro 
the donee gn se sa Senteeee 
rfeiture works under con 
in the contract :—Held : Giese “che 


Pamene 
° 





been 


Jone delay. when the contractors 
could not replaced in their original 
poe ons the complaint must be deemed 


ved acceptance 
& use of the waterworks, & it would, 


535 


ORMOND (1847), 1 De G. & Sm. 428; 9 L. T. 0.8. 
481; 11 Jur. 665; 63 EK. R. 1134. 

2554. ——— ———.]—I should be content to rest 
my judgment on the language of the Lord Ordinary 
himself in which on both occasions he has pointed 
out, I think, with great force & accuracy, the 
result that ought to follow from the absence of 
evidence which has been the fault of those who 
are the pursuers here—that is to say, they have 
lain by upon their supposed mghts all this time 
during which time witnesses have died & the 
means of explanation have disappeared also to 
an extent which, to my mind, renders it impossible, 
or at all events extremely snes reane as a matter 
of law & administration, to allow these things to 
be ripped up at this distance of time, when both 
the opportunities of explanation have gone by & 
when witnesses have passed away (LORD HALs- 
BURY, C.)—Watr v. Assets Co., BAIN v. ASSETS 
Co., [1905] A. C. 317; 74 L. J. P. O. 82, H. L. 

2555. ——.]—Testator devised a farm to his son, 
to be valued by A., & one-third of the valuation to 
be paid to pltf. In 1833 A. bought the farm for 
himself for £750, & paid one-third to pltf., who 
pant ea it. In 1850, A. being dead, pltf. filed 
a bill to set aside the sale for inadequacy of con- 
sideration :—Held : considering the lapse of time, 
& the death of A., pltf. was too late, & the bill was 
dismissed.— BAKER v. READ (1854), 18 Beav. 398 ; 
3 W.R.118; 52 E. R. 157, L. JJ. 

2556. ——~ Opponent not prejudiced.|—Pltfs. 
did not file their bill until eight years after the 
transaction & seven years after the promissory 
note was dishonoured :—Held: this lateness was 
no defence against the claim, there being no 
statutory bar, nor any presumption of injury to 
defts. by the lapse of time.—GLYN v. Hoop (1880), 
1DeG. F. & J. 334; 20 L. J. Ch. 204; 1 L. T. 
353; 6 Jur. N. S. 158; 8 W. R. 248; 45 E. R. 
388, L. JJ. 

Change of circumstances as element in acquies- 
cence.]|—See ESTOPPEL. 


E. Effect of Statutory Bar. 

2557. Delay within limits of statutory period— 
Whether claim barred.|—Mere length of time, 
short of the period fixed by Stat. Limitations, & 
unaccompanied with any circumstances, is not of 
itself a sufficient ground to presume a release or 
extinguishment of a quit rent.—ELDRIDGE v. 
KNOTT lid (Ae Cowp. 

Annotations :—CTonsd. Stac 


P n ( 
es. 453. Refd. Fellowes v. Clay (1843), 4 Q. B. : 
Mentd. Bryant v. Foot (1868), L. R. 3 Q. B. 497; Dalton 


v. An 1881), 6 App. Cas. 740; A.-G. v. Horner (No. 2), 
{1913) 2 Gh id ; Harper v. Hedges, [1923] 2 K. B. aif 
2558, —— -———.]—TsH JOHN SBROTHERICK 


59, ——— ——— Injunction in aid of legal right— 
No bar until legal right barred.]—-When an injunc- 
tion is sought in aid of a legal right, the ct. is 
bound to grant it if the legal right is established. 
Therefore mere lapse of time will not be a bar to 
the granting of the injunction, unless it would be 
a bar to the legal right. To an action for an 
injunction to restrain deft. from representing that 
the business carried on by him was the same as 
that carried on by pitf.. it was objected that pit. 
had known for between two & three years before 
issuing his writ the facts on which he relied :— 
Held: this delay was no bar to the action.—FULL- 
woop v. Futtwoop (1878), 9 Oh. D. 176; 47 


under the circumstances, be Lncquit- 
able to rescind the con —RICH- 
MOND TOWN v. LAFONTAINE (1899), 
90 0. L. T. 51; 30 8S. O. Re 165.— 


CAN. 


saci 5 L. T. 625; 8 Jur. 276. 
2 





by 
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Sect. 4.—Taches: Sub-sect. 2, E.; sub-sect. 3, A. 
(a) & (b).) 
L. J. Ch. 459; 26 W. R. 485: sub nom. Futwoop 
v. FULwoop, 38 L. T. 880. 
Annotations -—Consd. Li 
Lavell (1900, ), 83 L. “Tab, Held, Rowland Micheli 
AP. ’O. 169. Mentd, Evans v. Davis (1878), Qe ny it 


2560. ——— ——— Claim against residuary legatee. 
—In 1843 G. mortgaged to a firm of satan: gre 
hold farm, & also the furniture & farming stock, 
the mtgor. being permitted to use the furniture & 
stock but not to sell without consent of the mtgees. 
In 1859 G. died, having by his will bequeathed the 
furniture to his unmarried daughters & devised 
the farm to A., B. & O. upon trust to allow his 
unmarried daughters to occupy it, they keeping 
down the mortgage interest, & having bequeathed 
his residuary personal estate to A., B. & C., whom 
he appointed exors. upon trust for sale & division 
among his children. By a codicil testator directed 
that his unmarried daughtcrs should pay a rent 
of £600 for the farm, & on their giving it up it 
should be let. Under the provisions of the will, 
& with the knowledge of the mtgees., who made no 
objection, two of testator’s four daughters con- 
tinued to carry on the farm as tenants to the 
trustecs of the will, & for that purpose used the 
furniture & took to part of the farming stock at a 
valuation as against their shares of residue. In 
1861 the exors., with the knowledge of the mtgces., 
sold the remainder of testator’s residuary personal 
estate, consisting almost entirely of farming stock, 
& distributed the proceeds among the residuary 
legatees pursuant to the trusts of the will, the two 
daughters who were tenants of the farm applying 
their shares in carrying it on. In 1868 one of 
these two daughters married, whereupon her 
husband took a lease from the trustees, & bought 
out the interest of the unmarried daughter in the 
stock & furniture. The interest on the mtge. was, 
by the direction of the trustees, paid to the 
mtgees. by the tenants of the farm out of the rent, 
the mtgees. giving receipts to the tenants only. 
In 1882, the interest having been unpaid from 
Aug. 1880, & the security being worthless owing 
to an existing prior mtge., the legal personal] repre- 
sentative of the surviving mtgee. sued G.’s exors. 
for an alleged devastavit in having distributed G.’s 
residuary personal estate without roviding for 
the mortgage debt, when it was declared that the 
exors. were not liable for a devastavit, but judgment 
was pronounced for @ sale of the mortgaged 

remises, & for administration of G.’s estate. 

nder that judgment the chief clerk certified that 
the oaele? | was unsaleable, & allowed the pay- 
ments by the exors. to the residuary legatees, but 
oe are — ee consideration was made with- 
,prejudice to any proceedings pltf. ht take 
against any other persons than the tg There- 
upon, in 1885, pltf. brought an action against the 
= tees for payment of the mortgage 
ebt out of G.’s assets received by them. Defts. 
pleaded the Statutes of Limitation, delay, & 
nach aerial :—Held: although the legal debt 
under the mtge. was still subsisting, & was in no 
hol barred bs statute, yet pltf.’s claim against 

@ residuary legatees, being in the nature of an 
equitable demand, was barred by lapse of time & 
acquiescence.—BLAKE v. GALE (1886), 82 Ch. D. 
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EQuItY. 


571; 55 L. J. Ch. 559; 55 L. T. 284; 34 W. R. 


555, OC. A. 
Annotations :—Reld. Re Lacey, Howard v. Lightfoot, [1907] 
30. Re Wied Witentt . Erakine, 

rote tace, Lee 0 McMillan, {19121 


1 Ch. 3 
[1898] 2 Ch. 562; Re Eustace, 

1 Ch. 561. 

2581. ———- ——— Specialty creditor.]|—-There is no 
rule in equity any more than at law, that the mere 
non-suing by a specialty creditor for any period 
within the statutory limit of twenty years is such 
negligence as deprives him of the right of requirin 
payment of the specialty debt. S. covenan 
with B. for immediate payment of a rum of money 
in exoneration of B., & in substitution for a similar 
sum which B. was liable to pay within six months 
of his death. S. died without having paid, or 
been called on to pay that sum, leaving property 
amply sufficient to meet it, but her exor., instead 
of providing out of her estate funds to mect the 
liability on her covenant, left her estate, consisting 
entirely of shares in a bank, which afterwards 
failed, unconverted. The investment in b 
shares was authorised by the will of S. :—Held: 
the exors. of B. were entitled, after a lapse of 
184 years, to enforce that covenant against the 
estate of S., & the exor. of S., having committed 
a devastavit in not converting the shares to provide 
for payment of the debt, was liable to make good 
the amount for which his testatrix, was so liable 
under her covenant.—Re BAKER, COLLINS v. 
RHODES, Re SEAMAN, RHODES v. WISH (1881), 20 
Ch. D. 280; 51 L. J. Ch. 315; 45 L. T. 658; 30 
W. R. 858, C. A. 


Annotations :—Conad. Re Hyatt, Bowles v. Hyatt (1881) 
38 Ch. D. 609. d. Re Galo, Blake v. Gale (1883), 22 
Ch. D. 820. Refd. Re Birch, Roe v. Birch (1884), 27 


2562. ——- ——- ——-.]—-A_ specialty creditor 
brought an action to set aside a conveyance as 
fraudulent, under 13 Eliz. c. 5, nearly ten years 
after the death of the grantor. Pltf. had been 
aware of the facts during the whole of that period, 
& gave no satisfactory reason for his delay :— 
Held: as pltf. was coming to enforce a legal right 
his mere delay to take proceedings was no defence, 
as it had not continued long enough to bar his 
legal right, the case standing on a different footin 
from a suit to set aside on equitable grounds, a dec 
which was valid at law.—Re MADDEVER, 
TOWNS BANKING Co. v. MADDEVER (1884), 27 
Ch. D. 523; 53 L. J. Ch. 998; 52 L. T. 35; 38 


W. R. 286, C. A. 
Gorton, Dowse v. Gorton 188 


Annotations :—Oonsd. Re 
60 L. T. 305. Mentd, Re Mouatt, ‘on Cotton 
68 L. J. Ch. 390; 


Co. v. Mouatt (1899) Edmunds »¥. 

Kdmunds, [1904] P. 362; Glegg v. Bromloy (1911), 81 

L. J. K. B. 334. 

Analogy in equity to Statutes of Limitation.}|— 
See LAMTTATION OF ACTIONS. 


SuB-sECT. 3.— PARTIES IN SPECIAL POSITION. 
A. Disability. 
(a) Infants. 

2563. Delay during infancy—-Whether laches 
imputed.J—(1) In the year 1810 a sum of stock 
was transferred into the names of A. & B., in trust 
for a father & mother, in certain proportions, for 
their respective lives, with remainder to their 
children. Shortly afterwards the stock was trans- 
ferred by A. & B. into the name of B. only, who 
approp d it to his own use. In the year 1818 | 


by his own ent with the :) 
relations, which deprived tant 
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aaa no Protection, De 
JOHNBON (1868), 14 Ge. 


bill for com- 





Part XVIII.—EHQurTaBLeE DEFENCES. 


tho father & mother filed a bill against A. & B., 
to have the stock replaced ; & the children (two in 
number) were co- ltfs., &, being infants, sued by 
their father, as their next friend; but that suit 
was soon afterwards compromised, upon Bb. 
giving security for the payment of interest for the 
time past & for the time to come. A. subse- 
quently died, & his personal estate was distributed 
among his legatces ; & two of those legatees then 
died. having received their legacies; & the resi- 
duary personal estate of one of them was paid 
over to her residuary legatee. These distributions 
were made in ignorance of any demand arising 
out of the breach of trust in which A. had con- 
curred, Tho eldest of the two children attained 
21 in 1821, & the other in 1823, In 1833 they filed 
a bill alone against B. & the personal representa- 
tive of A. & his surviving legatees, & the personal 
representatives of his deccased legatecs, & the 
residuary legatec of one of those deceased legatees, 
& against the father & mother of pltfs., praying 
to have the fund replaced :—Held: pltfs. were 
entitled to call upon the surviving legatees of A., 
& the personal representatives & legatees of his 
deceased legatees to refund; & that, without 
any previous inquiry, as to whether pltfs. had 
known of or acquiesced in the breach of trust, or 
the compeomie of the suit of 1818. 

(2) en pltfs. first became informed either of 
the breach of trust or of the abandonment of the 
suit of 1818 does not eppent i & whatever may 
have taken place before the year 182) is immaterial 
Inasmuch as up to that period they were both 
under age. There is no allegation with respect 
to the time at which they became aware of any of 
the circumstances except that they came of age 
in the years already mentioned, & that the bill 
was not filed until the year 1833. It is not con- 
tended that the lapse of time will bar their right 
to the remedy to which according to the practice 
of this ct. they are entitled. I see nothing to 
interfere with that right so vested in them (LORD 
COTTENHAM, C.).—MARCH v. RUSSELL (1837), 3 
i ee 31; 6L. J. Ch. 303; 1 Jur. 588; 40 


Annotations :—As to (1) Refd. Waller v. Barrett (1857), 24 
; Life Assocn. of Scotland v. Siddal, Cooper v. 


e 58 > 
74; Williams 
3 F : » Mellor v. South Australian 
Land Mo & .» (1907) 1 Ch. 72; Fe Blow, 
St. Bartholomew’s Hospital v. Cambden, [1 aL 1 Ch. 
at, ae ) Consd. Partington v. Carrington (1859), 34 


See, further, INFANTS. 


(b) Remaindermen and Reversioners. 

2564. Neglect to renew lease—Compensation to 
remainderman.|—Testator bequeathed a church 
lease for 21 years to A. for life, remainder to his 
first & other sons, & directed the lease to be con- 
tinually renewed by the pete in possession for 
the time being. A. neglected to renew, & the 
lease expired in 1798. His eldest son attained 
21 in 1800. In 1830 A. died. In 1831 the eldest 
son filed his bill, praying to be compensated for 
the loss of the lease out of A.’s assets :—Held: he 
was entitled to the relief notwithstanding the 
lapse of time.—BENNETT v. COLLEY (1833), 2 
My. & K. 225; Ooop. temp. Brough. 248; 39 


BH. R. 930 
Annotations :—Apld. Leeds v. Amherst (1846 
Hawkins v. Gardiner (1854), 3 am. as G. ve 


ncy 


2 Ph. 117; 
Baker v. 
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Peck (1860), 3 L. T. 656. Refd. Blake v. Peters (1863) 
81 L. d Oh, 884; Higginbotham v. Hawkins (1872), 41 
de ry ° 


2565. Persons entitled in remainder or con- 
tingently—Relief after interest vested in possession. | 
—A testator directed his estate to be converted & 
invested, & he gave the same to his wife for life, 
remainder to his daughter, with remainder to 
ee The exors. neglected to convert some lease- 

olds, & permitted the successive tenants for life 
to enjoy the same until their expiration. After 
their deaths pltfs. filed their bill against the 
representatives of the exors. for a general account. 
The exors., who had no personal knowledge of the 
matter, represented the residue to consist of a 
sum in the funds; & they, by their answer, 
amongst other papers, admitted the leases to be 
in their possession. At the hearing pltfs. waived 
the accounts, & took the money in the funds. 
They afterwards discovered the breach of trust in 
pe of the leaseholds, & filed a supplemental 
bill to obtain relief in respect thereof :—Held: 
they were entitled to relief, but without costs. 

Persons entitled in remainder or contingency 
only are not to be precluded from relief because 
they do not file their bill until] after their interests 
have become vested in possession (LANGDALE, 
M.R.).—MzuRTENS v. ANDREWS (1839), 3 Beav. 
712; 49 BE. R. 28. 

Annotation :—Moentd. Morgan v. Morgan (1851), 14 Boav. 72. 

2586. Reversionary interests—Rellef after coming 
into possession.]|—(1) Length of time, where it does 
not operate as a statutory or positive bar, operates 
simply as evidence of assent or acquiescence. 

(2) A cestui que trust, whose interest is rever- 
sionary, is not bound to aasert his title until it 
comes into possession, but the mere circumstance 
that he is not bound to assert his title does not 
bear upon the question of his assent to a breach 
of trust. A cestui que trust is not less capable of 
giving such assent when his interest is in reversion 
than when it is in possession. Qu.: (3) If a 
ocstui que trust knows of a breach of trust, he is 
bound, although his interest may be reversionary, 
to take proceedings to have the matter set right, 
& will be held barred by acquiescence if he does 
not promptly do so. 

(4) In cases where the trust is clear & definite, 
a breach of trust cannot be held to have been 
sanctioned or concurred in by the mere knowledge 
& non-interference on the part of the cestui que 
trust before his interest has come into possession. 

(5) Acquiescence imports full knowledge, & a 
cestui que trust cannot be bound by acquiescence 
unless he has been fully informed of his rights, & 
of all the material facts & circumstances of the 
case.—LIFE ASSOCN. OF SCOTLAND v. SIDDAL, 
CooPEr v. GREENE (1861), 3 De G. F. & J. 58; 4 
L. T. 311; 7 Jur. N.S. 785; 9 W. R. 541; 46 
BE. R. 800, L. 0. & L. JI. Peer 

ome, Refd. ° Kenn ry nn 
bie A TTS rec . Cas. rtm AS to (4) Rata. Evens 

v. Bonyon (1887), 37 R 


h. D. 329. Gene ° 
78), 10 Oh. D. 747; Soar v. Ashwell, [1893] 
Q. B. 390; v. Phillips (1894), 11 T. L. R. 86. 
Mentd. Re Carr’s Trust (1871). 19 W. R. 675. 

2537. .J—In 1861 B., a young man of 
26 years of age, being in great pecuniary distress, 
borrowed £85 of a money Jender, on his promissory 
note for £100, payable at six months date, & as a 
collateral security ho gave a mtge. of a bond for 
£600, payable on the death of his father, then 
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Sect. 4.—Laches : Subdb-sect. 8 A. b 9 & ad » Bo. 
& C.; sub-sect.4, 4.) | ESE) 


aged 54, which bond he had taken from his elder 
brother, on releasing a portion to which, as a 
younger son, he was entitled under the settlement 
of the family estate. The mtge. provided that if 
default should be made in payment of the note 
when due (which event happened) the £100 should 
thenceforth bear interest at 5 per cent. per month. 
B. died in 1872. The bond became payable in 
Oct. 1878, by the death of his father, & B.’s 
extrix. thereupon filed her bill to redeem :—Held : 
B., if not an expectant heir, was a reversioner, & 
as such entitled to relief against an unconscionable 
bargain, & that the securities must be delivered u 

upon payment of the amount advanced, with 
interest at 5 per cent. per annum.—BEYNON ». 
Cook (1875), 10 Ch. App. 889; 82 L. T. 353; 23 


Annotations -—Read, 
n ions s— . v. Lane, ; v. B 
(1888), 40 Ch. D. a Menta: els. Snell (1880) 

5 Ch. D. 679; Seaton v. Lewis (1895), 11 T. L. R. 430. 
2568. Cestuil que trust aware of breach of 
trust.|—LirE Assocn. oF SCOTLAND v. SIDDAL, 
COOPER v. GREENE, No. 2566, anfe. 

2569. Failure of remainderman to secure trust 
fund.!—By his will a testator, who died in 1862, 
left his residuary estate to G. & others upon trust 
for his daughter A. for life for her separate use, 
with remainder in the events which happened as 
she should appoint. G., who survived the other 
trustees, died in 1879, having by his will appointed 
L. & 8. exors. thereof. lL. resided in England & 
S. in America. Part of testator’s estate consisted 
of American securities, which L. when in America 
delivered into the custody of S., who regularly 

aid the income thereof to A., then the wife of 

- B. A. In 1883 new trustees of testator’s will 
were appointed in England. Mrs. A. died in 
1892, having by her will given her property to her 
husband. They both recognised S. as the American 
trustee. S. was then pressed to transfer these 
securities to the new trustees here, which he refused 
to do, & it then transpired that he had recently 
made away with them & was insolvent. In an 
action by the new trustees & J. B. A. inst L. 
& 8. to render L. liable for the loss :—H. eld : (1) as 
against the trustees, sect. 8 of Trustee Act, 1888 
(c. 59), was a good defence; (2) as to J. B. A., 
inasmuch as he might at any time since 1883, 
when the securities were intact, have brought an 
action in the name of his wife for the purpose of 
transferring the securities to the new trustees, & 
neglected to do so, he was guilty of laches, & 
could not now recover against L.—Re Taytor, 
ATKINSON v. LoRD (1900), 81 L. T. 812. 

See, further, Trusts & TRUSTEES. 

Acquiescence by remainderman é& reversioners.] 
—See ESTOPPEL. 


(c) Undue Influence. 
Laches in party seeking to set aside contract— 
mstances of undue influence.]|—See Oon- 
TRACTS, Vol. XII., p. 112, Nos. 733-738. 





Emel 


Equity. 


(d) Poverty. 

2570. Poverty alone insufficient—-Claim to rescind 
sale.|—(1) The tenant for life of an estate, who was 
also devisee in trust in remainder for the children 
of the testator, with a power of appointment by 
will amongst them, purchased & obtained from 
the objects of the power, a release of their reversion 
at an undervalue, & devised the estate to her son 
in fee charged with debts & 1 ies. The son 
took possession of the estate, & paid off the legacics 
& charges. 14} years after the death of the 
tenant for life, & 17 years after the purchase of 
the reversion, the assignee of one of the vendors, 
an object of the power, who had become insolvent, 
filed his bill to set aside the sale:—Held: the 
lapse of time was a bar to the relief; the mere 
circumstance of the poverty of the cestui que trust 
was not sufficient to excusenthe delay. 

(2) Semble: the time which might elapse after 
such a transaction, during the life of the tenant 
for life who was the donee of the power, would not 
alone be considered as amounting to laches. 

(3) Bill by one of several cestuis que trust 
against the devisee of the trustee to set aside the 
sale of an estate, which was made to the trustec 
by all the cestuis que trust for one sum, & conveyed 
by one instrument :—Held: all the cestuis que 
trust were necessary parties to the suit.— ROBERTS 
v. TUNSTALL (1845), 4 Hare, 257; 14 L. J. Ch. 
184; 4L. T.0.S. 412; 9 Jur. 292; 67 E.R. 645. 


Annotations :—As8 to (1 2 Consd. Re Agriculturists’ Insce., 
Brotherhood’s Case (1862), 31 Beav. 365. Refd. Harcourt 
vw. White (1860), 28 Beav. 303 ; H 

Vv e 


(1861), 30 Beav. ; Ee culturist Cattle Insce., 
Spac ’s Caso (1805) 10 Jur. N. 8. 911; Browne.» 
eClintock (1873), L. 6H. L. 45 to (2) 


8 ; . L. 456. As to (2) Refd. 
haat v. Cuthbert (1873), 22 W. R. 249. As to (3) Refd. 
Smith v. Bakes (1855), 20 Beav. 568. 


2571. Corporation—Rescission of fraudulent sale 
of land.]—A sale (in the bill, alleged to be fraudu- 
lent), of corporate lands, was agreed to be made in 
1817, & was completed in 1818. No proceeding 
was taken by any member of the corporate oay 
or other person interested, to invalidate the sale 
till the year 1838 :—Held ;: though under Municipal 
Corporations Act, 1835 (c. 76), the corporate body 
had undergone various modifications, it was still 
one & the same continuing body as in 1818, & was 
concluded by its own laches for so long a period 
from disputing the purchaser’s title-—MALDON 
CORPN. v. BLACKBORNE (1839), 3 J. P. 439. 

2572. Company — Laches by shareholder — 
Whether imputed to company.|—ERLANGER v. 
NEw SOMBRERO PHOSPHATE Co., No. 2512, ante. 
No. 1419; Vol. X., p. 916. 


C. Other Cases 
2573. Large body of creditors—Laches not im- 
puted.}|—-Laches does not apply to a large body of 
creditors.—WHICHCOTE v. WRENCE (1798), 8 


Ves. 740; 80 HE. R. 1248. 
nnotations :-—Mentd. Campbell v. Walker (1800), 5 Ves. 
-G. v. Dudley (1815), Coop. G. 146 


- 678; A. Ga. : ton v. 
Pesiais also, FRAUDULENT & VOIDABLE CONVEY Wright (1842), 9 Ol. & Win. 111; Waker v. Peck (1860), 3 
. L. T. 656. 

eld: the lapse of time did not bar | laches.—KIRWAN v. KENNEDY (1869), | transaction, the excuse ed for 
ltf.; & she might, as devises, main- | 31. R. Eq. 472.—IR. ( ! the delay his 2 erty: it 
tain ‘a mult to get’ aside the “ood. appearing that the partics could b 
JOHNSTON %. Howison (1850), 138 PART XVIII. SECT. 4, SUB-SECT. 3,.— red to ir 0 ositions 
I. Eq. R. 463.—IR. A. (d). without loss to the —BRaDY v. 


KEENAN (1868), 14 Gr. 214.—OAN. 


jae 8 Pgh iying by. s ©. Abil of ee be restored 

fool could toate ig Lite termination yeare qr fling 012.}-—Pitd. Y ntact to | PART XVIII. pgs 4, SUB-SEOCT. 8. 
wale any on payment of ° 

ostate, & who, possibly, might not cver | the amount of deft.’s advances d. Disputed agreement for partner: 

have become entitled to the possession | altho seven years had elapsed before ship-—Cause o shown corre: 

of the estate, did not constitute ' pitf. his bill impeaching the ondeses Gales fh filing Me bill to 


Part XVIII.—EqQuitaBLE DEFENCES. 


2574. Between members of family—Acquiescence 
for twenty-four years—Under mistaken belief.|— 
A., after specific bequests to different members of 
his family, gave the residue to three persons, in 
trust to pay the dividends to his son "on life, & 
after the son’s decease to pay to any widow of the 
son (who was not then married) an annuity of 
£600 for life, & the residue to nis son’s children, &, 
in case there should not be any child of the son, 
‘* then to stand possessed of the same, in trust for 
such person or persons of the blood of me, as 
would by Statute of Distribution, 1671 (c. 10), 
have become, & been then entitled thereto, in 
case I had died intestate.’ At A.’s death, he loft 
the son & four daughters him surviving. The son 
married, enjoyed the dividends of the residue 
during life, & died without ever having had a 
child. During the life of the son, & till the time 
of filing the bill, which was 24 years after his 
death, all the members of the family had believed, 
& had done many acts on the belief, not the result 
of legal discussion, but a mere family assumption, 
that the son was not entitled to a share of the 
residue as one of the next of kin, but that his title 
to the property expired with his ‘life estate :— 
Held: this was not such an acquiescence in a 
family arrangement as prevented the son’s per- 
sonal representatives from enforcing their claim.— 
BULLOCK v. DOWNES (1860), 9 H. L. Cas. 1; 38 
L. T. 194; 11 EB. R. 627, H. L.; affg. S. C. sub 
nom. DOWNES v. BULLOCK (1858), 25 Beav. 54, 


An notations :—Mentd. Chalmers v. North £1860), 28 Beav. 
175; Lees v. Massey (1861), 3 De G. F. & J. 113; Royds 
v. Hoyda 1863), 1 p. 516; Mitchell v. Bridges 
(1864), 114. T. 727; Travis v. Ta Bony Ene 12 ‘Jur. N, 8. 

791; Stockdale v. "Nicholson ae R. 4 35 

Re hankiog's Settlmt. Truste (18 Oey L. R. 6 Ka. 8013 

White v. aa Si (1869), 4 Ch. App. - 800; De 

(1870) 18 W. R. 417; v. Rood (1876), 
91; Re Morley’s Trusts (1877), 25 Ww. Et. 825 ; Mortimore 


v. Mortimore a ee ria p G. W. Ry. 
ss 19 Ch. D. Glas ‘ Hayne oe Ca86) + Ae i 


> 


67: Hood v. Mortary 
é a Sou iiedaa ee ‘ a ED) 60 L. Ai. 143 : 
e e 
Nash, Prall v. Bevan (Leba) TLL mee Re Ford, Patton 
vy. Sparks (1895), Re Wik ilson, Wilson v. 


L. 

Batol lor, (19071 2 Ch. 572: Re Sere. Howlett v. Neving- 

Pen. Ch. 71; Re Nightingale, Bowden v. Griffiths, 

(790) 385; Re k v. Whitton, [1910] 

ee Flolabe Neate v. Bozie (gig, 84 L. J. Ch. 

bane gh hi Day v. Withers 916] 1 Ch. 562; 

Hutchinson ». Nation Refuges for Hameless & Destitute 
Children, 1920) A. O. 795. 
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2575. ——- Acquiescence for three years 
Delay in instituting procee 8, where the p ties 
are members of the same f y, is not so strictly 
regarded as where they are str ria fk to each other. 

With respect to laches, oubtedly a con- 
siderable time has elapsed, upwards of three years ; 
but having regard to the view which the ct. takes 
of cases of this sort, that is not such a lapse of time 
as ought to bar pitt. from ob relief in this 
suit. In the first place, this is to be considered, 
that it is always a painful thing to file a bill of this 
description. It is necessarily a bill against per- 
sons to whom you are attached, members of your 
own family ; it is not exactly the same as if defts. 
were mere strangers (ROMILLY, M.R.).—LAVER v. 
HiELDER (1862), 32 Beav. 1; 1 New Rep. 188; 32 
L. J. Oh. 365; 7L. T. 602; 9 Jur. N.S. 190; 11 
W. R. 245; 55 E. R. a 
Annotations :—Mentd. K 


465; Re Allen, Binohss v. Allon 1880), 
Re Hickus, Farina v. Fickus, {1900} 1 one a 


See, generally, FAMILY ARRANGEMENTS. 

2576. Legal personal representatives—Affected 
by laches of executor.]—No rule is better settled 
than that a legal personal representative is bound 
by the laches, or neglect, which affects the person 
through whom he claims. 

Where the ct. considered pltfs., the legal per- 
sonal representatives of another, to stand in the 
position of persons who had taken no steps to 
enforce payment of a trust fund claimed by them, 
for 28 years, & when the only person who could 
have given any account of what had really taken 
place with respect to the fund was dead :—Held: 
a bill filed to follow the trust fund into the hands 
of deft. should be dismissed.—_HopGson v. BIBBY 
pe ee 221; 8L. T. 266; 11 W. R. 529; 

z 


Gilmore pote) 22 W. 
J. Oh. B535 


SuB-SECT. 4.—CLAIMS REQUIRING PROMPTNESS. 
A. Specific Performance. 

2577. Promptitude required.) -—— MiLwarD v. 

rails (HARL) (1801), 5 Ves. 720, n.; 31 BE. R. 


Annotations :—Folld. Firth v. Greenwood (1855), 25 L. T. 
0.8.51. Apprvd. Mills v. Ha 1877), 6 Ch. D. 196. 
Refd. Barclay v. Messenger (1874), 43 L. J. Ch. 449. 
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accounted for by evidence of an un- 
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then made default & made no further 
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the alee he & re-sold, tho purchaser 
tendered tho balance of the purchase- 
money, &, on the vendors’ refusal 


so pay balance in 
d that 


ving made 
cancelled the contract 


Crown -——~ Laches not i 
The plea of pone is 0 “aetens as 
erty the Crown.—. v. FONSECA 
(1888), 5 Man. ie R. 173. ~ CAN. 
t.— —., fe Gieee oe con be 
Lamapaar Vv. AY 
cat) ADR I Tr, 606.—IR. 


tne’ Crown ht have cannot be 
serena DY 9 WEEE eee clan 

N CORPN. 
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yr ae ——, }—Under an agreement 
for the purchase of land of a speculative 
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paid instalmeuts extending 
overalong period. Time was expressly 
made of the essence of the agreement, 


but there was no 
The purcbaser made a few payments & 


i convey, brought this action for 
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r’s Motault & laches operated as an. 
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which the vendors were entitled to 
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specific performance, nor to 
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Poet: O’KELLY “919), 3a W. eA R. 


407; sh a ea 867; 8 D. L. R. 44; 
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22 Man. L 
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Sect. 4.—Laches: Sub-sect. 4, A., B. & C.; 
» 6 Part XIX. Sect. 1.] 


2578. ——— Goods of fluctuating value.]—Those 
who seek specific performance of contracts re- 
lating to such commodities [coal] must be unusually 

t & active in asserting their rights [coal 
being a commodity fluctuating from day to day 
in its market aes It is not equitable, & in 
this ct. er oem y it would be improper, to give 
relief of that description after such a period of 
delay [eleven months] as in this case has been 
allowed to occur between the time when pltf. was 
first in a position to file a bill & the time when he 
took upon himself to file it (Pack Woop, V.-C.).— 
POLLARD v. CLAYTON (1855), 1 K. & J. 462; 26 
L. T. O. 8. 50; 1 Jur. N. 8S. 842; 8 W. R. 349; 
69 E.R. 540. 

Annotation s—Mentd. Abinger v. Ashton (1873), L. R. 17 Eq. 


See, further, SPECIFIC PERFORMANCE; SALE OF 
ND. 


B. Rescission of Contract. 


See, generally, Contract, Vol. XII., p. 3382. 

2579. Rescission on grounds of fraud.]—Mis- 
representation to constitute sufficient grounds for 
setting aside a purchase must be material as being 
of such a nature as, if true, to add to the value, 
must not be evidently merely conjectural state- 
ments & must be made without a belief in their 
de toe or without reasonable grounds for such a 

elief. 

‘Where advertisements for the sale of shares in a 
mine had been issued containing unfounded state- 
ments, but the purchaser had not relied upon 
them & had had opportunities of judging of their 
accuracy :—Held: he was not entitled by reason 
of them to have the contract rescinded. 

_In suits to rescind contracts for fraud, par- 
ticularly where the subject is of variable value, 
it is the duty of pltf. to put forward his com- 
plaint at the earliest possible period.—JENNINGS 
v. BROUGHTON (1854), 5 De G. M. & G. 126; 17 
Beav. 234; 23 L. J. Ch. 999; 43 E. R. 818, L. JJ. 


Annotations :-—Consd. v. Samels (1862), 2 John. & H. 
460; Kisch v. Cen Ry. of Venn aoee 3 De 
G. J. & Sm. 122. Refd. Hart v. Clarko (1854), 19 Beav. 
285: Sanit pe Chagos S8ly ee a AP O8), Us Tt 5 Ea. 

: v. w ; .D. 27; MoKe 
v. Boudard-Peveril Gear Co. (1896), 65 L. J. Ch. 735, 


See, further, MISREPRESENTATION & FRAUD. 

2580. Acquiescence for seventeen years.|—.A. 
was the administrator of an estate, to one-third 
of which each of his brothers C & D. was entitled. 
In 1833 A. wrote to B. & C., offering, in order to 
prevent the necessity of accounts & the probability 
of eal sry to Rey each £1,000 for his share. B. 
accepted the ofier & C. wrote to say that whatever 
B. determined ‘ would meet his approbation.’ 
A. & B. acted on the contract as complete, & O. 
never repudiated it or asked for any accounts or 
explanations. Upon the death of B., seventeen 
years afterwards C. insisted that there was no 
contract binding on him & he claimed one-third 
of the estate :—Held: OC. had acquiesced & was 
bound by the contract.—Coopn v. Goop (1863), 88 
Beav. 314; 3 New Rep. 275; 38 L. J. Oh. 278; 
0 Jur. N. 8S. 13385; 55 EB. R. 388. 


Annotations :—Mentd. Adams v. Clutterbuck (1883), 31 
W. R. 723; Bank of Africa v. Cohen, [1909] oon 189. 


KQuITyY. 


Contract to take shares in Sgr ae i Qom- 
PANIES, Vol. IX., p. 180, Nos. 688-702. 


C. Property of Speculative or Fluctuating Nature. 
2581. Rescission of contract for fraud—Subject 
matter of variable value.]|—-JENNINGS v. BROUGH- 
TON, No. 2579, ante. 
2582. Expense & risk incurred by defendant— 
Plaintiff lying by to await results—Mining business. | 
—SENHOUSE v. CHRISTIAN (1795), 19 Beav. 356, n. ; 


62 E. R. 887, L. C. 
Annotations: nsd. Norway v. Rowe (1812), 19 Ves. 144. 
. Prendergast v. Turton (1843), 13 _L. J. Ch. 268 ; 
Clarke & Chapman v. Hart (1858), 6 H. L. Cas. 638 ; 
Palmer v. Moore, [1900] A. C. 293. 
2583. .]|—CLEGG v. EDMONDSON, 


No. 2495, ante. 

2584. ——.]—It is said that the 

business of the co. has been of a speculative 

character & that its property between 1847 & 

1854 was much deteriorated in value & its affairs 

embarrassed, until, from the discovery of gold in 

Australia, its condition became more prosperous ; 

& it is therefore insisted that pltf. was lying by 

watching the event, intending to bring forward 

his claim if profits should be made, but to forbear 
doing so in order to escape loss if loss should be 
incurred. There are many cases of mines & other 

speculative adventures conducted through a 

period of uncertainty at much hazard & with 

great outlay, where conduct such as this would be 
deemed so inequitable as to disentitle a pltf. to 

any claim for relief (LORD WESTBURY, O.).— 

HUNTER v. STEWART (1861), 4 De G. F. & J. 168 ; 

81 L. J. Ch. 846; 5 L. T. 471; 8 Jur. N.S. 317; 

10 W. R.176; 45 E. R. 1148, L. C. 

‘Annotations :—Mentd. Sinpeon v. Fogo (1863), 1 Hem. & M. 
195; Srimut Moottoo Vijaya Raganadha Bo Gooroo 
Sawmy Perlya Odaya Taver v. Katama Natchiar, Zemindar 
of Shivagunga (1866), 11 Moo. Ind. App. 50; Agra & 
Masterman’s Bank, Ez p. Asiatic Corpn. (1887), 

Wilson Na re (1879), 13 Ch. D. 13 


Ch. D. 22; Re Hilton, a 
Ord v. Ord, [1923] 2 K. B, 432. 

















2585. ———_ ——— Patented device not imme- 
diately profitable.|A party having a right must 
not lie by, & afterwards claim a share in the 
profit. Delay may be explained. 

It is a principle of equity that a party who 
claims a right shall not lie by, & by his silence & 
acquiescence induct another to go on expending 
his money & incurring risk, & afterwards, if profit 
has been made come & claim a share in that profit 
without ever having been exposed to share in the 
losses which might have been sustained (LORD 
BRovuGHAM, L.C.).-— CROSSLEY v. DERBY GAS 
Ligut Co. (1834), 1 Web. Pat. Cas. 119; 4 


L. J. Ch. 25, L. C. 
Annolation :—Refd. Smith v. L. & 8S. W. Ry. (1854), Kay, 


See, also, Nos. 2546, 2549-2551, ante. 


2586. Daily fluctuations in price—Contract to 
supply coal—Action for specific performance.]— 
POLLARD v. CLAYTON, No. 2578, ante. 

2587. Wasting security—-Claim by mortgagees 
of leasehold brewery.|—-A testator had mortgaged 
@ leasehold brewery, & covenanted to pay the 
mtge. debt. By his will he bequeathed legacies 
& an annuity, & made a resid devise & beyuest. 
His son, to whom he bequeathed the equity of 





contract relating to mining 

o brief delay in casorting his rele il 
aepoie Hie Guin eo ises), 
2N.Z Le BR. 206-NZ rere 
the 


re & person caveat 


2877 vi. ——.] — 
claims the right ‘3 pecian performance 


of any contract involving an interest in 
land under the pooviicne of the Land 
Transfer Act, 


er 
protect that interest, 
reasonable diligence, 

the right claimed, of the ct. will order 
THOMSON & Curpps, Ex p. FINDLAY 


(1887), 1] N. Zs L. R. §2.—N.Z. 


enters a caveat to | over a year ® Q 
he must, with erformance, pitf. in the meantime not 

on to assert been bound, there being not 
be _removed.—He —DILION 0. MACDONALD (1902), 


behalf, 
21 N. Z. L. R. 45.— ods 


Part XIX.—NE 


redemption in the brewery, carried on the business, 
& kept down the interest on the age for thirteen 
years, & then, in 1856, became bkpt. In the 
meantime the estate of the mtgor. had been ad- 
ministered by the exors., & the legacies paid & 
annuity kept down. In 1857 the mtgee.’s repre- 
sentatives instituted a suit for the administration 
of testator’s estate, & payne of the balance of 
the mtge. debt, if any, which the proceeds of the 
mortgaged premises might be insufficient to 
satisfy. The mortgaged premises, having become 
depreciated, were sold for less than the debt, & 
the balance was certified to be due from the exors., 
& was ordered to be paid by them, but they were 
unable to pay it, whereupon, in 1860, the mtgee.’s 
representatives filed a bill to have the mtgor’s 
residuary estate applied in payment of his debts, 
so far as it would extend, & to compel the legatees 
& annuitant to refund. The residuary devisees 
had mortgaged their interest as residuary legatees 


EXEAT REGNO. 54] 


& exors. of testator’s estate :—Held: (1) the lapse 
of time & intervening circumstances were a 
sufficient answer to the suit, so far as it sought to 
call on the legatees & mtgees. to refund; (2) the 
mtge. made by the residuary devisees was subject 
to the payment of testator’s debts.—RipGway v. 
NEWSTEAD (1861), 8 De G. F. & J. 4743 80 
L. J. Ch. 889; 4 L. T. 6, 492; 7 Jur. N.S. 461; 
9 W. R. 401; 45 E. R. 962, L. C. 


Annotations :—As to (1) Consd. Blake v. Gale (1885), $1 


Ch. D. 196; Harrison v. Kirk, (1904) A.C.1: Re Eustace, 
Lee v. McMillan, [1912] 1 Ch. 561, Refd. Re Baker, 
Collins v. Rhodes, Re Scaman, Rhodes v. Wish (1881), 20 
Ch. D. 230; Blako v. Gale (1886), 32 Ch. D. 571: Re 
Horne, Wilson v. Cox Sinclair, [1905] 1 Ch. 76; Re Bruce, 
Lawford v, Bruce (1908), 99 L. T. 704. 


Sus-sEctT. 5.—ANALOGY OF STATUTES OF 
LIMITATION. 


See LIMITATION OF ACTIONS. 


Part: XIX——Ne exeat regno. 


Srecr. 1.—NATURE OF THE WRIT. 

2588. Common law writ.|—-The writ ne ezxeat 
regno ought not to be granted but upon great 
reason & examination. As merchant strangers 
may be prohibited from coming into England, by 
the same reason the king’s subjects may be re- 
strained from going out of the kingdom & for this 
purpose this writ of ne exeat regno was framed 
which is grounded upon the common law & not 
given by any particular statute (Hott, C.J.).— 
NAILOR’s CASE (1701), as reported in Holt, K. B. 
494; 90 E. R. 1172. 

2589. High prerogative writ—Extended to civil 
cases.|—A writ of ne exeat regno was originally 
confined to state affairs, but is now very properly 
used in civil cases. 

To induce the ct. to continue the writ of ne 
exeat regno to the hearing of a cause it is necessary 
for pltf. to show that the debt demanded against 
deft. is certain (LORD HARDWICKE, C.).—ANON. 
(1748), 1 Atk. 521; 26 E. R. 329, L. C. 

2590. -|\—Writ of ne exeat regno, 
obtained by one French emigrant against another, 
discharged upon the circumstances appearing upon 
the affidavits in pd aad of the bill, & upon the 
answer, which may be read, the application not 
being in the nature of an affidavit to hold to bail, 
but to the discretion of the ct. applying a remedy, 
not in its origin distinctly applicable to private 
transactions between subject & subject. It is 
very delicate to apply it as against foreigners; & 
it would be a necessary term, that it shall be simply 
a case of equity.—DE CARRIERE v. DE CALONNE 
(1799), 4 Ves. 577; 31 E. R. 297, L. C. 

26901. ——.|—(1) To obtain a writ of ne 
exeat regno, it is sufficient, that the affidavit states, 
that the debt will be endangered; without 
alleging, that the purpose of going abroad is to 
avoid the demand. 

(2) This is a high prerogative writ & is applied 
to cases of private right always with great caution 
& jealousy (LoRD Expon, C.).—TOMLINSON v. 
HARRISON (1802), 8 Ves. 32; 32 E. R. 262, L. O 


‘An ;—As to (1) Refd. Stewart v. Graham (1815), 19 
Ves. $13. 


a prerogative writ, originally applicable 
ee fear of State, afterwards extended to private 
ransactions confined to cases of equitable debt. 











(2) The affidavit must be as positive as an affi- 
davit to hold to bail information & belief admitted 
only upon matter of pure account, as between 
partners & exors. 

(3) The application ought to be as prompt as 
possible.—JACKSON v. PETRIE (1804), 10 Ves. 
164; 2 E. R. 807, I. C. 

Annotation :—As8 to (2) Refd. Thompson vr. Smith (1865), 34 

L. J. Ch. 412. 


2593, ——. -}—(1) Writ of, 2e exeat regno, 
granted at the suit of an English subject against a 
native of Russia, generally resident & carrying on 
business in partnership at St. Petersburgh, & in 
this country only for a temporary purpose, upon 
a balance of account in respect of goods consigned 
to him & his partner. The writ will issue on a 
balance of account sworn by deponent to be due, 
to the best of his belief; but, if the mode of 
puting the account be mentioned, & it appears to 
comprise unascertained sums, it will not be 
granted. The ct. will always hear deft. moving 
to discharge the writ; but it will only inquire, 
whether there is reasonable ground to suppose 
that pltf. will succeed in the suit. Exemption 
from arrest for a debt of the same nature by the 
laws of Russia is not a sufficient ground for dis- 
charging the writ, where one of the parties is an 
Englishman, & was resident in this country. 

Qu.: whether the writ will be granted, where, 
the debt has been contracted while pltf. & deft. 
resided in a foreign country, by the laws of which 
arrest for debt is not permitted. 

(2) This writ was originally issued in attempts 
against the safety of the State, & may be applied, 
subject to responsibility in those who give the 
advice, to prevent any subject from quitting the 
country. How it happened that this great pre- 
rogative writ, intended by the laws for great 
political purposes & the safety of the country, 
came to be applied between subject & subject, 
I cannot conjecture. Where cts. on this side of the 
Hall have held debtors to bail by analogy, though 
it is a very imperfect one, to what is done on the 
other side, they have said they vould give this 
equitable bail in equitable cases; but they do 
not grant it where you can arrest at law, except 
in this particular case, in which, being matter of 
account, they have concurrent jurisdiction. Now, 
I take it, that to obtain this equitable bail, the 
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Sect. 1.—Nature of the writ. Sects. 2 & 8.] 


affidavit must be as oe though not more so, 
as in cases of legal bail (LoRD Expon, C.).—FLack 
4 ine (1820), 1 Jac. & W. 405; 87 E. R. 480, 


Annotation > 4o to (2) Red, Thompeon v. Smith (1865), 34 

2594. Equitable ball.|—The writ of ne exeat 
regno is in the nature of equitable bail.—Harrry 
v. HAFFEY (1807), 14 Ves. 261; 33 BE. R. 521, L. OC. 


Sror. 2._ISSUE OF THE WRIT. 


2595. Before action brought.J—A solr.’s bill 
being taxed & reported overpaid £60, the client 
on motion & affidavit of his being about to go 
beyond sea, had a ne exeat regno, though no bill 
in ct. whereon to ground this writ.—Loyb v. CARDY, 
(1701), Prec. Ch. 171; 24 E. R. 82. 

2596. ——--.|—-A writ of ne exeat regno granted a 
contributory in default under an order of the 
master for a call in the matter of a co. under 
Winding up Acts, without bill filed —Re Norru 
OF ENGLAND JOINT-STocK BANKING Co., MAWER’S 
CASE (1851), 4 De G. & Sm. 349; 64 E. R. 864. 

2597. After action brought.]—A writ of ne exeai 
regno ought not to be granted without a bill first 
filed.— Ez p. BRUNKER (1784), 3 P. Wms. 312 ; 24 
E. R. 1079. 

2598. ———.]—A writ of ne exeat regno cannot be 
obtained upon an affidavit made before the bill is 
epee ON: (1822), 6 Madd. 276; 56 E. R. 

2599. ——-.]—-A ne exeat will not be granted 
unless it is prayed for by the bill.—SuHarp v. 
TAYLOR (1840), 11 Sim. 50; 59 E. R. 792. 
Annotation :-—Distd. Barned v. Laing (1842), 13 Sim. 255. 

2600. ———.]—Writ of ne exeat granted though 
not prayed for by the bill:—Barnep v. LAING 
(1842), 13 Sim. 255; 6 Jur. 1050; 60 E. R. 99; 
affd. (1843), 12 L. J. Ch. 377, L. C. 

2601. Issue of second writ—aAfter satisfaction or 
discharge.|—-HOPKIN v. HOPKIN, No. 2634, post. 

2602. Writ in order unless discharged.|—A writ 
of ne ereat against deft. was obtained by piltf. 
immediately after the commencement of an action. 
Deft. was arrested, but was discharged upon pay- 
ment to the sheriff of the sum for which the writ 
was marked. By his statement of defence deft. 
alleged that the writ had been improperly obtained, 
& claien ed damages for his Barca. & at the trial he 
insisted upon this claim :—Held: as deft. had not 
moved to disc e the writ, it must be taken to 
have been properly issued, &, consequently, that 
deft. was not entitled to any damages.—LEEs v. 
PATTERSON (1878), 7 Ch. D. 866; 47 L. J. Ch. 616 ; 
38 L. T. 451; 26 W. R. 399. 


PART XIX. SECT. 1. 


25941. Equitiable bail.) — Notwith- 
standing the exor. had refused to pro- 
duce before the master any books of 
account of an estate he had managed 
ears, the unsatisfactory character 
of accounting, his absence from the 
colony, & his produc mtges. as 
esseta of the estate made to ; 
the ct. refused to grant an injunction 
ea Poenaarrs the hag a hs Gores Bon 

@ e@xor. pension or to 
Hot bee the exor. from his 
und that bail 
the of re ae 
—_——OF proceea ne regno.-—~ 
Re Pangkun’s HsratTe (1864), 5 Nfid. 
L. R. 23.—NF LD. 


I. Act, 


account, etc. a 


PART XIX, SECT. 3. 


2603 i. Must be mprecige.+—An affi- 
davit, trom which the ct. can, without 
difficulty, ascertain the exact sum due, 
sets forth oe oun of the debt with received b 
ent to 
ne exeat.—WALLER 
Sau. & Se. 274.— IR. 


2608 ii. ———.]~—-The grounds of belief 
that deft. was about to leave [rel 
must have been distinctly stated, to 
warrant an order for 
1840, a. 
CULTURAL BANK v. 
2 Jebb & 8. 422.—IR 


26041. —— Mere suspicion 
euficient,}—After bill filed, praying an OAaNACHI 
judgment creditor I. 


EQUITY. 


Sect. 3.—AFFIDAVIT IN SUPPORT OF WRIT. 

2603. Must be precise.|— Affidavit to support a 
writ of ne exeat regno must be positive.—RopDAM 
yp erie a INGTON (1799), 5 Ves. 91; 31 BH. R. 

9 Ss s 

2604. ——— Mere suspicion rae 
writ of ne exeat regno re , mere suspicion not 
affording a sufficient ground.—GARDINER v. 
EDWARDS (1800), 5 Ves. 591; 31 E. R. 755, L. CO. 

2605. ———.]—Fiack v. Hotm, No. 2598, ante. 

2606. Intention to leave kingdom—What evi- 
dence sufficient.|——Writ of ne exeat regno upon 
affidavit that the household goods & furniture 
of deft. were sold, & his house was uninhabited, 
& that he had absconded, & that his agent had 
said, that unless pltfs. would take a certain assign- 
ment as security, & give deft. a discharge for all 
the moneys he had received, he would immediately 
go abroad, & either take with him the deeds, 
writings, & books of account belonging to the 
estate of which one of pltfs. was administratrix, 
or would burn & destroy the same.—KNIGHT v. 
Warts (1749), 2 Coop. temp. Cott. 257; 47 E. R. 
1159, L. C. 

2607. —— J|—Writ of ne exeat regno for 
arrears of alimony & costs. Affidavit for a writ 
of ne exeat re must state an intention to go 
abroad; that deft. will hide himself is not suffi- 
cient. It must be positive, that he is going 
abroad; or to some declaration, that he is, by 
himself, not a third person.— OLDHAM v. OLDHAM 
(1802), 7 Ves. 410; 32 E. R. 166, L. C. 

2608. LEWIS v. LEwIs (1893), 68 
L. T. 198 ; 37 Sol. Jo. 268; 3 R. 346. 

2609. Whether belief of intention sufficient.| 
—The writ of ne exeat regno issued properly the 
subject being matter of account. <A _ general 
affidavit of belief of deft.’s intention to quit the 
kingdom is sufficient without the circumstances, 
upon which that belief is founded. Upon an 
application for the writ of ne exeat regno no sub- 
pena is served ; but upon personal service of the 
writ the party is bound to appear & to put in his 
answer; & then he may apply to supersede the 
writ; but not upon his affidavit.—RUSSELL v. 
AsBy (1799); 5 Ves. 96; 31 E. R. 490, L. C. 
Annotations :—Consd. Hannay v. M‘Entire (1805), 11_Ves. 

54. WN.F. Pe v. Dorset f1871), 19 W. R. 1048. Refd. 

Cock v. Ravie (1801), 6 Ves. 283. 

2610. ——.]—To obtain a writ of ne exeat 
regno the affidavit must be positive as to the in- 
tention to quit the kingdom, or declarations to 
that effect. It is sufficient, that the debt will be 
endangered, without stating, that it is to avoid 
jurisdiction.—ETCcHES v. LANCE (1802), 7 Ves. 417 ; 


32 BE. R. 169, L. C. 
Annotation :-—Refd. Stewart v. Graham (1815), 19 Ves. 313. 


2611. ——— ——.]—-To obtain a writ of ne exeat 
regno an affidavit to information & belief of an 
intention to quit the kingdom, or circumstances, 
making it necessary, as an order for military 














do 
not 
deft. & the writ was 
-}—HILL v. O’HANION (1840), 

2 I. Eq. R. 463.— IR. 

h. Suppression of material facts. 
—If there has been a en ea en od 
facts which were in the yippee od of 
the party when he made the affidavit, 

e ng 

he 


und a t of 
OWLER (1837), 


and, 

y w 

arrest, und ; to him 
ae will not listen aayi 


CREASWELL (1840), can show that they were utterly 
° imma’ . The ma 5) t to 
in- be for the decision of the ct DO- 


v. SODERHOLM (1853), 3 
C. L. R. 531, 537.—IR. 


Part XIX.—NE EXEAT REGNO. 


officers to join their regiments abroad, not suffi- 
cient. In the case of waste it is not sufficient to 
swear to information of the intention. The 
affidavit must either to an act or threats.— 
HANNAY v. M‘ENTIRE (1805), 11 Ves. 54; 382 


E. R. 1008, I. O 
——.|—JONES v. ALEPHSIN, No. 





2612. 


2690, post. 

2613. ree re of ne exeat regno, on 
affidavit, not by pltf. to information & belief of 
intention to quit the kingdom, according to the 
nature of the information; as, where received 
from persons of deft.’s family, that they were 
about to go to the Isle of Man. Prayer for the 
writ of ne exeat regno in the bill not essential ; nor 
affidavit of the debt, established by the master’s 
report, absolutely confirmed.—COLLINSON v. 
(1811), 18 Ves. 353; 34 E. R. 351; sub nom. 
ee ale v. WATTLEWORTH, 2 Coop. temp. Cott. 
Annotations :-—Refd. Elliot v. Sinclair (1882), Jac. 545; 

Barned v. Laing (1843), 12 L. J. Ch. 377. 

2614. ——.|—Writ of ne exeat regno dis- 
charged, as having issued improperly on the 
affidavit of pltf. resident out of the jurisdiction, 
in Scotland, sworn before a justice of peace there, 
not positive to a declared intention to leave the 
kingdom, or circumstances amounting to it, but 
only to information & belief of such intention, a 
defect not supplied by the avowal in deft.’s affi- 
davit of his intention to return to his house of 
business in Jamaica; where alone he has the 
means of settling the account. To support a ne 
exeat regno, which issues only on an equitable debt, 
as at law to hold to bail, the affidavit must be 
positive, except that belief of the balance of an 
account is sufficient.—HYDE v. WHITFIELD (1815), 
19 Ves. 342; 34 E. R. 344, L. C. 

Annotation :—Refd. Leos v. Patterson (1878), 7 Ch. D. 866. 


2615. |—The writ of ne exeat regno 
not granted on a general affidavit of belief of deft.’s 
intention to quit the country, the circumstances 
on which that belief was founded not being stated. 
—PERRY v. DORSET (1871), 19 W. R. 1048. 

2616. Whether affidavit of third party 
sufficient.,-OLDHAM v. OLDHAM, No. 2607, ante. 

2 


























17. ——- ———.]—-COLLINSON_ v. » No. 
2613, ante. 
2618. Preparations to leave must be 


shown.|]—(1) The affidavits to support an appln. 
for the writ of ne exeat regno should disclose a clear 
case of intention on the part of deft. to leave the 
kingdom, & that some preparations had been 
made by him with that view. 

(2) If the affidavits on the part of deft. wholly 
displace the case made by pltf. when the writ was 
id poate for, the order made thereon will be dis- 
charged with costs, & an inquiry directed as to the 
amount of damage deft. has sustained in conse- 
quence of the issuing of the writ.—SICHEL v. 
RAPHAEL (1861), 4 L. T. 114. 

2619. ——— Evidence must be direct & un- 
equivocal.|—Re UNDERWOOD, Re Bow ss, U. v. 
W., No. 2647, ante. 

2620. As to debt—Must be definitely stated.]— 
ANON, (1748), No. 2589, ante. 

2621. he ct. cannot grant a ne 
exeat regno, unless pltf. swears positively deft. is 
indebted to him in a certain sum. Where a bill 
is brought for an account only, pitf.’s swearing he 
believes the balance in his favour would amount 
to so much, will entitle him to a ne exeat regno.— 
Rico v. GUALTIER (1747), 8 Atk. 501; 26 E. R. 


1088, L. C. 
Annotations :-—Retd. Jackson v. Petrie (1804), 10 Ves. 164; 
Thompson v. Smith (1865), 18 W. R. 422. 
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aga —————.] JACKSON v. PETRIE, No. 2592, 
ante. 
2628. ——.|—Hypp v. WHITFIELD, No. 
2614, ante. 
2624. ——.]—FLAcCK v. Hoitm, No. 2593, 
ante. 
2625. -|—(1) Deft., who has been 








arrested on a writ of ne exeat regno, but is not re- 
quired to answer the bill, can put himself in the 
same position by filing a volun answer as if 
he had been interrogated & had duly answered. 

(2) A bill containing a prayer for a writ of ne 
exeat must state the debt upon which the claim is 
founded as clearly & definitely as possible, & if 
the statement be in any degree vague the writ 
will not be sustained.— ANDERSON v. STAMP (1865), 
2 Hem. & M. 576; 5 New Rep. 268; 34 L. J. Ch. 
230; 12 L. T. 18; 71 E. R. 5873 sub nom. 
ANDERSON v. STAMP, STAMP v. ANDERSON, 11 Jur. 
N.S. 169. 

Annotation :—As to (2) Refd. Thompson v. Smith (1865), 13 

W. R. 422. 

2626. ——— ——— Manner of ascertaining amount 
unnecessary.|—(1) The affidavit on which a writ 
of ne exeat regno had been granted having been 
held to be defective, the order for the writ was 
discharged, & upon an appeal from that decision : 
—RHeld: the defect in the original affidavit could 
not be supplied by new affidavits produced upon 


the a 

(2) The affidavit of a debt on which an wma 
tion for a ne exeat regno 1s ground must be distinct 
& positive, & the way in which the amount is 
ascertained need not be stated; but if deponent 
states the mode in which he makes out the debt, 
& that is not positive, the ct. will not grant the 
writ.—WHITEHEAD v. BENNETT (1846), 7 L. T. 0.8. 
313, L. C, 

2627. Debt governed by foreign law.|— 
A., a Portuguese subject, carrying on business in 
this country, had certain mercantile transactions 
with his brother B. also a Portuguese subject, who 
carried on business at Lisbon, these transactions 
including a partnership in one business at Lisbon 
& an agency by B. on his brother’s account, in 
another business at the same place. The partner- 
ship was afterwards dissolved, & B. being on a 
temporary visit to this country, A. filed a bill for 
accounts & for a writ of ne exeat regno, & the writ 
was issued. It not appearing, with sufficient 
clearness, that there was a debt, & not being 
stated by A. that the debt would be endangered 
by the proposed departure of B. the writ was 
discharged. 

The writ has been obtained upon a debt, or an 
alleged debt, which is the result of transactions 
merely & entirely Portuguese, locally Portuguese, 
& governed by the law of Portugal. The question 
of “‘ debt” or “no debt’ with all the considera- 
tions that lead to that conclusion must be taken 
to be governed by the law of Portugal, & by that 
law alone. There is not sufficient clearness of 
proof of a debt between these foreigners, con- 
tracted in a foreign country, under foreign law, 
as to justify the ct. in continuing the present 
arrest (KNIGHT-BRUCE, V.-C.).—VANZELLER vv. 
VANZELLER (1850), 16 L. T. O. S. 297 ; 15 Jur. 115. 

2628. ——_- ——— Belief insufficient.|—For the 
ct. to grant a writ of ne exeat regno, there must be 
the most distinct evidence of a debt due to plté. 
Mere belief on the part of pltf. that if the accounts 
were taken a certain balance would be found due 
to him, is not sufficient.--THOMPSON v. SMITH 
(1865). 841. J. Ch. 412; 12L.T.9; 11 Jur. N.S. 
276; 18 W. R. 422. 
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Sect. 3.— Affidavit in support of writ. Sect. 4: 
Sub-sects. 1, 2; 8, 4 € 5. 
2629. Debt established by master’s report.] 
—COLLINSON v. ——, No. 2618, ante. 
2630. ——— Must show debt endangered—Inten- 
tion to avoid jurisdiction unnecessary.]|—TomMLIN- 
SON r. HARRISON, No. 2591, ante. 





2631. ——~ ———- ——-.|—-ETCHES v. LANCER, No. 
2610, ante. 
2682. ——.]— Writ of ne exeat regno 








c btained on behalf of a lunatic by his committee on 
& note, as given for the balance of an account, 
restraining the captain of an East India ship from 
proceeding on his voyage. That the debt will be 
endangered is sufficient without stating, that the 
object is to avoid the jurisdiction.—STEWART v. 
GRAHAM (1815), 19 Ves. 313; 84 E. R. 533, L. C. 

2683. ——- ——.]—VANZELLER v. VANZELLER, 
No. 2627, ante. 

2634. —— -]—(1) Where a writ of ne excat 
had been granted on affidavits sworn before pltf.’s 
own solr. in the cause, the ct. discharged the writ 
with costs, & refused to put deft. under terms not 
to bring an action. 

(2) Semble: the affidavits should state expressly 
that the property would be endangered if the writ 
was not granted. 

(3) Qu. : whether a second writ can be granted 
where deft. has been arrested, & has put in bail 
on one which is afterwards discharged, on the 
ground that the affidavits were improperly sworn. 
—HOPKIN v. HOPKIN (1853), 10 Hare App. 1, ii; 
1 Eq. Rep. 20; 22 L. J. Ch. 728; 21 L. T. O. S. 
209; 17 Jur. 343; 1 W. R. 275; 68 E. R. 11138. 


Annotations :-—As to (1) Consd. Northumberland v. Sodd 
{1878), Co hd R. 350. Apld. Bourke v. Davis (1889), 44 





2635. In matter of account—-Former practice.]}— 
Rico v. GUALTIER, No. 2621, ante. 











2636. ——.]—JACKSON v. PETRIE, No. 
2502, ante. 

2637. ——.]|—HyYpFE v. WHITFIELD, No. 
2614, ante. 

2638. ———.]—FLAcK v. Hoim, No. 2593, 
ante. 

2689. ——— -———-.]—-ANDERSON v. STAMP, No. 
2625, ante. 


2640. Before whom sworn—Master—In Ireland.] 
—Affidavit sworn in Ireland before a master, to 
ground a writ of ne exeat regno admitted, after 
doubt & conference with the judges.—JoHNsoN 
v. SMITH (1782), 2 Dick. 592; 21 E. R. 401, L. C. 

2641. te—In Scotland.|—Hype v. 
WHITFIELD, No 2614, ante. 

2642. ——— Solicitor of interested party.]|—Hop- 
KIN v. HOPKIN, No. 2634, ante. 





Sect. 4.—IN WHAT CASES‘ WRIT AVAILABLE. 
SUB-SEcT. 1.—IN GENERAL. 


See Debtors Act, 1869 (c. 62), s. 6; R.S. C., 
Ord. 69. 


PART XIX, SECT. 4, SUB-SECT. 1. °F Process to pa: 


coata.,—A writ of ne 


EQuity. 


2643. Restricted to case within Debtors Act, 
186¥ \c. 62), 8. 6.|—The mtgee. of a ship, which 
had foundered, brought an action against the 
mtgor. to recover the mtge. debt, & apphed for a 
writ of ne exeat regno against deft. who was about 
to leave England, on the ground that he would be 
‘‘ materially prejudiced in the prosecution of his 
action ’’ unless he could obtain discovery from 
deft. of the insurances on the ship, which were the 
only security to which he could look for the repay- 
menc of his money :—Held: (1) the application 
for the writ ne exeat being made in respect of a legal 
debt was wrong; (2) the fact of deft. being about 
to leave England & pltf. wanted discovery from 
him, did not ‘‘ materially prejudice pltf. in the 
prosecution of his action ” so as to entitle him to 
an order of arrest under the above sect. 

Semble: since Jud. Acts, 1873 & 1875, the prac- 
tice at common law & in equity in respect of the 
arrest of a debtor on mesne process is assimilated, 
& a writ of ne exeat in respect of an equitable debt 
will not be granted unless appct. brings his case 
within the terms of the above sect. 

Under the present practice the wnt of ne ezeat 
regno is not to be issued except in cases which come 
within the above sect. (JESSEL, M.R.).—DROVER 
? BEYER (1879), 13 Ch. D. 242; 49 L. J. Ch. 87; 
41 L. T. 393 ; 28 W. R. 110, C. A. 

Ae :—As to (2) Folld. Hands v. Hands (1881), 43 


2644. |—A writ of ne :veat regno can be 
granted only in these cases which fall within the 
aeons sect.—HANDs v. HANDS (1881), 43 L T. 
750 

2645. ——-.]—By an order on further considera- 
tion, in an action to administer the trusts of a 
scttlement, a trustee was ordered to pay a sum 
certain within seven days after service of the 
order. Pitf. was unable to effect service of the 
order, & deposed that he believed the debtor in- 
tended to leave England :—Held: plitf. was not 
entitled to a writ of ne exeat regno because no 
detault had been made by the trustee within the 
meaning of sect. 4 of tne anove Act, & the case was 
not within the above sect. ; & under the practice 
of the Ct. of Ch. a writ of ne exeat regno could onl 
be issued in respect of a debt actually due 
payable. 

The Ct. of Ch. in granting this writ, was merely 
proceeding by analogy to what was the process at 
common law. At common law mesne process 
was not applied in the case of merely equitable 
depts. The Ct. of Ch. used this writ in aid of its 
own jurisdiction where the debt was equitable, 
just as if the debt had been legal & the action in 
a common law ct. In this case there could have 
been no arrest at common law, if the debt had been 
the subject of an action there, &, by analogy, we 
cue not to grant a writ of ne exeat regno (COTTON, 
L.J.).—COLVERSON v. BLOOMFIELD (1885), 29 
Oh. D. 341; 54 L. J. Oh. 817; 52 L. T. 478; 38 
W. R. 889, O. A. 

Annotation :-——Consd. Lewis v. Lewis (1893), 68 L. T. 198. 

2646. Not to supersede process for contempt— 


in him to leave the ening e thereby 
."R 





ezeat granted, on the application endanger the recovery of p claim 
Principles under which writs ofa deft. against a pite. whore bill was underadecree. It isnot necessary that 
granted in England not appltcable in dismissed with , when from the the going abroad shonld be with {ntent 
India.}—There is no authority for declarations of pltf., it was appre- to avoid process, if the effect will be 
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country ; the ct. can only look to t 
provecn 2 the Code of Civil od 


ure, BODE CHUNDER MULLIOK 
v. Downy (1887), I. L. ; 
pO ed kL )s Le R. 14 Cale 
k. To prevent evasion of service 


l. When 


effectual. WART v. STEWART (1808), 
1 Ball & B. 73.—IR. 


recovery of dcbt 
dangercd.}—A writ of ne ezeat re 
vd against deft tacts 


was grante *» ON 
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m. Effect of Judicature Act, 1908.) 
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. m 
absence of deft. would render it 
or impossible for pitf. to obtain the 


ene 


Part XIX. —NE 


For non-payment of costs.J}—A ne ezeait does not 
lie in respect ot costs taxed in a chancery suit. 

The writ of ne eveat is granted in oa tte of a 
bill filed for an equitable demand, as bail is re- 
quired at law in support of an action, & the writ 
of ne exeat has never been granted to assist the 
process of contempt by which the payment of 
coste is enforced (Lmacu, V.-C.). OODMAN v. 
Savers (1821), 5 Madd. 471; 56 E. R. 975. 

2647. Circumstances must justify issue of writ 
of attachment.|—The circumstances under which. 
the ct. will allow a writ ne exeat regno to issue must 
be such as would justify the issue of a writ of 
attachment, & in addition the evidence as to the 
intention of deft. to leave the country must be 


direct & unequivocal.—Re UNDERWOOD, Re 
Bow .es, U. v. W. (1903), 51 W. R. 385; 47 Sol. 
Jo. 256, C. A. 


2648. Not to prevent partner leaving country— 
With partnership assets.|—-ParEs v. —— (1801), 
Beames’ Writ of Exeat Regno, 2nd ed. 47, L. C. 
Annomion :—Consd. Jenkins v. Parkinson (1833), 2 My. & 


Arrest of absconding debtor.|——-See BANKRUPTCY, 
Vol. V., p. 1043, Nos. 8515-8522. 

Arrest of debtor under Debtors Act, 1869 (c. 62), 
s.6.}—See BANKRUPTCY, Vol. V., p. 1043, Nos. 
8515-8520. 

See, generally, PRACTICE. 


SuB-SEcT. 2.—DEBT MUST BE LIQUIDATED, DUE 
AND PAYABLE. 


2649. Debt must be due & payable.j/—A writ of 
ne exeat regno refused upon an undertaking for an 
indemnity. To obtain it there must be an equit- 
able demand in the nature of a debt actually due.— 
aa a. RAVIE (1801), 6 Ves. 283; 31 E. R. 1053, 


2650. ——-.|—An injunction to restrain an ex- 
tent having been granted by the Vice-Chancellor 
upon terms of paying the money in question into 
a banking house within a month, the Lord 
Chancellor, on the motion of deft., & evidence of 
threats of plitf. to leave the kingdom, refused a 
writ of ne exeat regno, but ordered that the in- 
junction should be dissolved, unless the money 
was paid within three days; & intimated a doubt 
of the jurisdiction of the ct. to enjoin against an 
extent. 

The writ of ne exeat regno can be issued only on 
an equitable debt, with the single exception, I 
think, of a balance of account, on which an action 
may be maintained; & it can be issued only on 
an equitable debt then due & payable. The ct. 
ought to feel no inclination to extend the appin. 
of the high poecgye writ of ne excat regno. I 
think that it has been : pea on grounds which 
ought not to be enlarged by subsequent decisions. 
If men will not take from their debtors security 
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enabling them to proceed at law, they must abide 
by the consequences (LORD ELDON, O.).—WHITE- 
HOUSE v. PARTRIDGH (1818), 3 Swan. 865; 36 
EH. R. 896, L. O. 


Annotations :—Foll 
Son D. 341. 


EXEAT REGNO. 


Colvergon v. Bloomfield (1885), 29 
. Sobey v. Sobey (1873), L. 15 Eq. 


2651. ———.]—-COLVERSON v. BLOOMFIELD, No. 
2645, ante. 

2652. Money payable by future date under order 
of court—Administration suit.)—-Upon evidence 
that deft., who has been ordered by decree in an 
administration suit to pay into ct. on or before a 
certain day the balance admitted by his answer 
to be due from him to the estate, is ahout to leave 
the country, a writ of ne cxeat may be obtained 
ag him, by his co-defts., the exors., although 
the day to which the time for payment was ex- 
tended has not arrived.—SoBEY v. SoBEy (1873), 
L. R. 15 Eq. 200; 42 L. J. Oh. 271; 27 L. T 
808; 21 W. R. 309. 

Anemones oo Colverson v. Bloomfield (1885), 29 

2658. Certainty of debt—Necessity for.}—ANon. 
(1748), No. 2589, ante. 

What evidence required.|—See Nos. 2620- 
2628, ante. 





SUB-SECT. 3.—EQUITABLE DEBT. 
2654. Analogy with arrest for debt at common 
law.]—COLVERSON v. BLOOMFIELD ,No. 2645, ante. 
2655. Writ issued only for equitable demand.]— 
Ex p. DUNCOMBE (1774), Dick. 503; GARDNER v. 
See, also, Nos. 2590, 2592, 2614, ante, Nos. 2661, 
2676, 26838, post. 


SusB-sEecT. 4..-ENFORCEMENT OF ALIMONY. 

2656. Writ issued against husband—To enforce 
payment of alimony.]—-READ v. Reap (1668), 1 
Cas. in Ch. 115; SmiruHson’s Case (1680), 2 
Vent. 345; ANON. (1741), 2 Atk. 210; Romsuck 
v. ROEBUCK (1787), 2 Coop. temp. Cott. 251; 
OLDHAM v. OLDHAM (1802), 7 Ves. 410; SHAPTOB 
vy. SHAFTOH (1802), 7 Ves. 171; DAWSON v. 
Dawson (1803), 7 Ves. 173; Harrey v. Harrey 
(1807), 14 Ves. 261; STREET v. STREET (1823), 

. & R. 322; VaANDERGUCHT v. DB BLAQUIERE 
(1839), 5 My. & Cr. 229. 

Non-compliance with order as re? A court.] 
—See CONTEMPT OF OCouRT, Vol. XVI., p. 38, 
Nos. 401, 402. 

Non-compliance with orders of divorce division.| 
—See HUSBAND & WIFE. 


SuB-sEcT. 5.—SPECIFIC PERFORMANCE. 
2657. Whether writ granted.] —- GoopwINn  v. 
CLARKE (1774), 2 Dick. 497 ; BLAYDES v. CALVERT 


ruite of his judgment if the deft. left ; demand.}—On motion, after bill filed | renewal fine, pra that deft. might 

fhe Dominion, but is limited to cases pra, an account, etc., by judgment | be com O Praving | out a renewal 

where the evidence of a deft. is tor, for a writ of ne exeat regno, to | & pay the arrear of rent & the renewal 

materially necessary for the pltf. proven deft., who was administrator of | fines, also the septen es & 

rove his case.—LAWwsoNn, SwaIn & he conugor, & threatened to leave the | interest, caloulated as in the case of a 

LTD. v. MONTEFIORE, [1919] om, from so doing, the ct. te tenant’s bill for a renewal & that, as 

N. Z. L. R, 666.—N.Z, the t writ, inasm ue as 3 the debt was a deft, three tened | to leave the country, 

: A was no a of ne 5 ed 

PART XIX. SECT. 4, SUB-SECT. 2. poste that PP i Hone ae vesn OF the any of pi Leen & ‘ines, 

a ; — v. O’HANLO + SO a ‘ . having mov 

a Certainty ig Hed Agee. for | (1840), 21. Eq. R. 463.—IR. for the (Me ,a7ent Held: a8 to the 

waa perly recover- 

@ perron against whom it issought is | 9655 ii, ——.}—Upon a bill filed by | able at law, &, therefore, @ ne exeat 
recoverable 40 equity.—ALDER ». | 2,Jandlord against a ’ ee | could not issue for it. 

Wamp (1848), 6 L ta. He. 867 cIR. of @ lease for lives renewable for ever, | As to the renewal fines, they also 


the lessee having 


PART XIX. SECT. 4, SUB-SECT. 3, | OF his heirs or 


2665 i. Writ tssued only for equtiahie 
J o~—VOL. xx. 


covenanted that he, 


inonths after the fall 
nominate another, & pay #11 10s. 


being legal specific debts, were not 
properly the subject for a ne ezeat.-— 
ALDER v. WARD (1848), 56 I. Eq. R. 
367.—IR. 

: KN 


8s, would, three 
of each life 
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Sect. 4.—In what cases writ available: Sub-secis. 5, 
6&7. Sects. 5,6 & 7: Sub-sert. 1.) 


(1820), 2 Jac. & W. 211; Morris v. M‘Nert (1827) 
2 Russ. 604; JENKINS v. PARKINSON (1833), 2 
My. & K. 5. 


SuB-sEcT. 6.—ACcCcCOUNT. 

2658. Writ issued in matter of account—Con- 
ee nt jurisdiction.|—RussE.x v. Assy, No. 2609, 
ante. 

2659. ——.]— Writ of ne exeat regno for a 
demand, upon which bail might be had, viz. the 
admitted balance of an account, on the ground, 
that if bail was given, pltf. disputing the balance, 
would be entitled to an account; & deft. could 
not put him to his election to sue at law or in 
equity except upon terms.—JONES v. SAMPSON 
(1803), 8 Ves. 593 ; 32 E. R. 485. 

Annotation :—Consd. Amsinck v. Barklay (1803), 8 Ves. 594. 











2660. ——.]—JONES v. ALEPHSIN, No. 
2690, post 
2661. ——.]— WHITEHOUSE v. PARTRIDGE 


(1818), 8 Swan. 365; 36 E. R. 896, L. C. 
Annotations :—Refd. Sobey v. Sobey (1873), L. R. 15 Eq. 
200; Colverson v. Bloomfield (1885), 29 Cb. D. 341. 
2662. .|—Lewis v. LEwis (1893), 68 L. T. 
198 ; 37 Sol. Jo. 268; 3 R. 346. 
See, also, Nos. 2592, 2598, 2614, 2621, 2625, ante. 





SUB-SECT. 7.—TRANSACTIONS OUT OF THE 
JURISDICTION. 


2668. Contract respecting land in Ireland.|— 
ARCHER v. PRESTON (prior to 1682), 1 Eq. Cas. 
Abr. 183; 21 E. R. 938. 

Anno :—Refd. lasse v. Muschamp (1682), 1 Vern. 
75; Cranstown v. Johnston (1796), 3 Ves. 170; Black 
Pofnt Syndicate v. Kastorn Concessions (1898), 79 L. T. 

o cnt nae ». Amsterdamsch Trustees Kantoor, [1902} 


See, also, CONFLICT OF Laws, Vol. XI., p. 475, 
Nos. 1297, 1298; No. 2683, post. 


Sect. 5.—AT WHOSE INSTANCE GRANTED. 

2664. Plaintiff residing out of jurisdiction.|— 
HynkE v. WHITFIELD, No. 2614, ante. 

2665. Foreign country.]|—A writ of ne ezeat 
regno will not he granted to pltf. residing in a 
foreign country.—SmITH v. NETHERSOLE (1832), 
2 Russ. & M. 450; 39 BE. R. 465, L. C. 

Annotation :—Retd. Lees v. Patterson (1878), 7 Ch. D. 866. 
-|—See, also, CONFLICT OF Laws, Vol. XI., 
p- 475, Nos. 1297, 1298. 

2666. Committee on behalf of 
STEWART v. GRAHAM, No. 2682, ante. 

2667. Not assignee of per iae Bi e exeat regno 
refused at suit of assignee of a bond, the original 
obligee being dead without representatives.—RAy 
v. FENWICK (1789), 2 Bro. C. (|. 25; 29 E. R. 387. 
Aen — Keys v. Williame (1839), 3 Y. & OC, Ex. 


2668. Beneficiary of bond.]—Writ of ne exeal 
regno granted against the obligor in a bond given 
to trustees, at the suit of a party, beneficially 
interested in the money secured by it.—LEAKR v. 
LRARE (1820), 1 Jac. & W. 605; 37 E. R. 498. 

3609. ———.|—(1) The writ of ne exeat regno 

at the suit of a person equitably entitled 
certain bonds though the transactions out of 
which the demand arose took place in Jamaica 








lunatic.|— 


EQUITY. 


between parties resident there, & were the subject 
of suits in that island & though in one of those suita 
an injunction issued, etraung Se person, whom 
the present pltf. represented, from proceeding on 
the bonds at law; the ct. considering the injunction 


though never dissolved, as sub tially super- 
seded by subsequent paige on 
(2) A writ of ne exeat regno will not be discharged, 


though it appears to have issued for a sum y 
exceeding that for which it can be sustained ; but 
the amount for which it is marked, will be reduced. 
—GRaNnT v. GRANT (1827), 3 Russ. 598; 38 E. B. 
699, L.. C. 


Annotations :—Generally, Mentd. Brown v. Newall (1837), 2 
My. & ae 558; East India Co. v. Campion (1837), 4 Cl. 


2670. Party having present vested interest — 
Although capable of being divested.]|—(1) Deft. 
trustee was in contempt for not answering & out 
of the jurisdiction. It appeared that he had gone 
out of the jurisdiction to avoid answering, that he 
had sold out the trust fund to an amount exceeding 
£20,000, that he had come from Boulogne with a 
return ticket, & intended to depart shortly, & that 
he had in fact been arrested at the station on the 
day before the motion for a ne exeat was made, 
while attempting to depart. The order for a writ 
of ne exeat was made. 

(2) A present vested interest, though capable of 
being divested, is a sufficient interest to support a 
writ of ne exeat regno. 

(3) It is not necessary upon an application for 
a writ of ne exeat regno, that the writ should be 
prayed for by the bill—Howkxkins v. HOWKINS 
(1860), 1 Drew. & Sm. 75; 29 L. J. Ch. 669; 
2L. T. 274; 6 Jur. N.S. 490; 8 W. R. 403; 62 
K. R. 306. 


Sect. 6.—AGAINST WHOM GRANTED. 
2671. Party proceeding to Scotland.j/—(1) A ne 
exeat regno lies to prevent one’s going to Scot- 
land; (2) & also for deft. in an account against a 
co-deft.—DoNnr’s CASE (1714), 1 P. Wms. 263; 24 


y aerate peda rere ea Walker (1761), 1 
Ons — ° v. ', 

Aan, Bl. 386; jae ‘i Bennett (1836), iM. & Wome, 

As to (2) Folld. Sobey v. Sobey (1873), 42 L. J. Ch. 271, 

2672. -|—WILSON v. BOSWELL (1777), 2 
Dick. 585; 21 EH. R. 378. 

2673. Party proceeding to Ireland.|—Writ of ne 
exeat regno, to restrain a Member of Parliament 
going to Ireland, refused. Sequestration for want 
of answer to be obtained only upon an order nist 
not absolute in the first instance. 

The question is whether going to Ireland is going 
to foreign parts considering the original object of 
the writ itself which is to prevent a subject goin 
to the King’s enemies (LorD ELpON, C.). 
BERNAL v. DONEGAL (MarQuis) (1806), 11 Ves. 48 ; 
$2 E. R. 1004, L. C. 

Annotation :-—Refd. Lane v. Bennett (1836), 1 M. & W. 70. 

2674. Party on temporary visit./—A writ of ne 
exeat regno issued against deft., whose place of 
residence was at Port Mahon with whom pltf.’s 
testator was in partnership & to be marked in 
£2,000, the amount of what he believed deft. to 
be indebted on a balance of account.—ROBERTSON 
v.. WILKIN (1758), 2 Dick. 786; 21 EH. R. 476, 
L. C.3 subs t proceedings, Amb. 177, L. CO. 

2675. Resident of Jamaica.|—A ne ezeat 
regno prayed in aid, to obtain a demand from one 
usually resident in Jamaica, & refused. 
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PART XIX. SECT. 6. 
o. Execufrix.}-—WINNING v. ENGLISH (18&8), 2 I. Ch. R. 572.— IR. 


Part XIX.—NE EXEAT REGNO. 


It is a general rule as to these writs that if a man 
is resident within any part of the King’s Dominions 
where there are ordinary Cts. of Justice & comes 
hither on business he shall not be prevented from 
hag by a writ of ne exeat regno (LORD Harn: 

, C.).—CURBY v. (1758), 3 Keny. 29 
96 .. R. 1296, L. C. 

See, also, No. 2683, post. 

2676. —— Resident of Antigua.|—ATKINSON 
v. LEONARD (1791), 3 Bro. C. C. 218; 29 HE. R. 
499, L. C. 

Annotations :—Apld. Russe 





lv. Brits ae) 5 Ves. 96. 
417. Folld. 


Howden ¢ Etches v. nEREY q 503 », Ves. : 
Rogers A 12), 1 ee Sansd. 
"Graham (1 ae 19 Vos - $13. Mentd. T 
ot (i803), 


v. o- Br ( (1800), 4 Ves. Bromley 

7 Ves. 3; Wright v. Maidstone (1855), 1 ‘K.& 5.7 

2677. ——- Resident of Ireland.|—-Writ of ne 
exeat regno granted against a person, generally 
resident in Ireland & in this country only for a 
temporary purpose, under the circumstances, that 

a balance was sworn to, for which bail might have 
peaii had; that pltfs. had filed a bill in Ireland, 
where the transactions arose, for an account, & a 
The writ discharged = 


proposal of reference. 
giving security.—HOWDEN v. Rogers (1812), 1 
Ves. & B. 129; 85 KE. R. 51, L. C. 


Annotation :—Apld. Grant v. Grant (1827), 3 Russ. 598. 


2678. Captain of ship.}—-Writ of ne exeat 
regno serve jee with costs ; having issued against 
the captain of an East India Ship, when just sailing 
for India after a considerable residence in this 
country.—Dick v. SWINTON (1818), 1 Ves. & B. 
371; 35 E. R. 145, L. C. 

Annotation :—Reld. Stewart v. Graham (1815), 19 Ves. 313. 

2679. Foreigners.|—-DE CARRIERE v. DE CAL- 
ONNE, No. 2590, ante. 

2680. Married woman—When husband has left 
the ee oa a wife is extrix. of a former 
husband, the ct. will grant a ne exeat regno against 
her alone, if her second husband should be gone 
out of the kingdom.—JERNINGHAM v. GLASS 
(1747), 8 Atk. 409; 1 Dick. 107; 26 E. R. 1036; 
sub nom. TERNEGAN v. GLass, Amb. 62, L. C. 
Annotation :—Distd. Pannoll v. Tayler (1823), Turn. & R. 96. 

2681. Writs against husband or wife in 
alternative.|—Writs of ne exeat regno, granted 
against husband & wife extrix., pltf. undertaking 
not to serve more than one of the writs.—MoorE 





v. Hupson (1821), 2 near temp. Cott. 245; 6 
Madd. 218; 47 E. R. 1152. 
2682. ——— Administratrix.)—(1) A writ of ne 


exeat regno against a feme covert administratrix 
cannot be sustained. 

(2) Where a writ of ne exeat regno issues for a 
larger sum than is due the ct. will make an order 
that so much only shall be raised as is due without 

uashing the writ.—PANNELL v. TAYLER (1823), 
turn. &R. 96 ; Pa ee ties sub nom. v. 
Phun aueay J. 0 . S. Ch. 189, L. O. 

notations :— fo (1) Retd. Bathe ». Bank of anand 
UBS) hat Ke 4s J. 564; Soady v. Turnbull (1866), 35 





See, also, HUSBAND & WIFE. 
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Srct. 7.—DISCHARGE OF WRIT. 
SuB-sKcT. 1.—GROUNDS OF DISCHARGE. 


2688. Defendant proceeding to his country— 
Where amenable to demand.|—(1) Order for ne exeat 
regno discharged ; the demand being for negroes 
in Antigua, & deft. is going there, where he will 
be amenable. 

(2) Ot. of Equity will not grant ne exeat regno 
for a mere legal demand.—PRARNEv. LISLE (1749), 
Amb. 75; 27 E. R. 47, L. C. 

2684. Payment of amount due.|—Writ of ne 
exeat regno discharged on paying inte*ct. the sum, 
for which it was marked.—Evans v. Evans (1790), 
1 Ves. 96; 30 FE. R. 247. 

2685. ——.]|—-I.zES v. Patrerson, No. 2602, 


ante. 

2686. Discontinuance of action.]—(1) Pltf. 
having twice held deft. to bail, obtained a writ of 
ne exeat regno, discontinuing the action. The writ 
discharged. 

(2) Writ of ne exeat regno upon declarations, or 
facts, as evidence of the intention to go abroad, 
not discharged upon affidavit, denying the in- 
tention.—AMSINCK wv. BARKLAY (1808), 8 Ves. 
504; 32 KB. R. 486, L. C. 

2687. Final judgment 2 bo A who has 
been arrested & imprisoned under Debtors Act, 
1869 (c. 62), s. 6, on the und that his absence 
from England will prejudice ads in the prosecu- 
tion of his action, cannot be kept in prison after 
final guceinene has been signed.—HUMBE v. DRUYFF 
Cee . 8 Exch. 214; 42 I. J. Ex. 145; 29 


2688. Denial of intention to leave kingdom.]— 
AMSINCK v. BARKLAY, No. 2686, ante. 

2689. .|—A trustee who had misapplied 
trust funds, went abroad for two years, & returned 
for the purpose of “ settling the trust affairs ”’ 
& was arrested on a writ of ne exeat :—Held: the 
writ could not be discharged on an allegation of 
deft. that he had no intention to quit the kingdom 
until the trust affairs had been finally settled, 
without stating also that he would not leave the 
kingdom until the money had been paid, & showing 
that he had the means of paying it.—RICHARDSON 
v. CAVENDISH (1843), 2 L. T. O. S. 113, L. C. 

2690. Plaintiff’s admission that no debt due.J— 
(1) Writ of ne exeat regno upon the concurrent 
jurisdiction, in account, though bail might be 
had at law. 

(2) Against a positive affidavit deft.’s affidavit, 
or evidence of Pp tf.’s admission, that no debt is 
due, will not avail 

(3) The affidavit of a threat or intention to go 
abroad must be positive not upon information & 
belief.—JONES v. ALEPHSIN (1810), 16 Ves. 470; 
33 E. R. 1063, L. O. 

Annotation : rt ad to (2) Refd. Boovey v. Sutcliffe (1854), 2 

Eq. Rep. 706 

2691. Previous arrest & discharge for same debt.] 
—WNe exeat obtained on the filing of the bill, dis- 
sharged, on the ground that deft. had been pre- 
viously arrested at the suit of pltf. for the same 





(1837), Akal Sc. 263; 5 Ir. L. Rec’ 


PART XIX, SECT. 7, SUB-SECT. 1, | SHiangered the recovery, of pltt. s 
2687 i. Final judgment signed.}—The | Gott denied by affidavit that ho had 
rd pk be ju ent a deft. | any such intention, yet the ct. refused . Debt arising from fraudulent con- 
costae harge or annulment | to discharge him until he would give duet. }~-Deft. having by fraud induced 
of, an order for arrest previously | security for the ainount of the pitf. to advance money on mtge 
gbtained him. —— LAWSON, | It is not n necessary that the going upon the assurance that the title wae 
Sw » LTD. v. MONTK* | abroad should be with intent hay! avoi correct, although. © wel aware that the 
FIORR, roiei s Ne 4 Z. "L. R. 666.—N.Z. rocess, if eftect will be et rr party executing the had no title, 
2688 i. Denial of intention to leave bie ves recovery of the debt ; pee. omit t of ne exeat was t 
kingdom. writ of ne exeat to state that an appeal was pending, him. A motion to disc the writ 
granted deft. upon facts whi is not such a suppression of facts from {| on the ground that the Dill all 
merely evidenced an intention in him | the ct. as to form a ground for dis- | that the debt arose ont of the frau 
to leave the kingdom, & thereby | charging deft.—M'GaURAN v. FURNELL | lent conduct of deft., was refused wil 
NWN 
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7.—Dise 
Part XX. 


debt, & disc 


arge of writ: Sub-sects. 1, 2 & 8. 
ect. 1.] 


ed. Qu.: if the writ could be 
supported on affidavit of a sum alleged to be due 
under an ment, the specific performance of 
which is resisted on the part of deft.—RAYNES v. 
Wvespb (1816), 2 Mer. 472; 85 E. R. 1020, L. C. 


notation :—. Jenkins v. Parkinso 883), 
temp. Brough. 179. ar. n (1883), Coop 


2692. Exemption from arrest in native country.] 
—FLACK v. Houm, No. 2598, ante. 

2698. Writ obtained for larger sum than due— 
Reduotion to amount due.]—PANNELL v. TAYLER, 
No. 2682, ante. 

eh ——— ——.]—GRANT v. GRANT, No. 2669, 
a é. 

2695. —— No allowance for unascertained abate- 
ment.|—In a suit against a purchaser for specific 
performance, where a receiver had been appointed 
& was in possessor of the estate, & the master’s 
report in favour of the title, except as to a very 
small part of the estate for which the purchaser 
was entitled to an abatement had been confirmed 
& followed by an order, by which after referring 
it to the master to ascertain what abatement 
the purchaser was entitled to, & to compute 
interest upon the remainder of the purchase- 
money, & to settle the conveyances, it was 
ordered, that upon the execution of the con- 
veyances & delivery thereof & of the title deeds 
to the purchaser, he should pay to pltfs. the 
remainder of the purchase-money after deducting 
the abatement, with the interest to be com- 
puted by the master & that the receiver should 
thereupon deliver up to him possession of the 
estate, the ct. refused to discharge a writ of ne 
exeat regno issued against the purchaser & marked 
for the full amount of the purchase-money, though 
the abatement, which it clearly appeared would be 
less than the interest, had not been ascertained by 
the master & no steps had been taken towards the 
execution of the conveyances. The sheriff having 
taken deft. under the writ refused to release him 
out of custody until the whole sum for which the 
writ was marked was paid into his hands, & the 
ct. did not disapprove of his conduct.—BOoEHM uv. 
noe (1823), . & R. 332; 37 E. R. 1128, 


Annotation :—Mentd. Cooch v. Waldon (1877), 46 L. J. Ch. 


EQUITY. 


2696. Amendment of demand—Substance of 
—_— not ee uke of ne exeat be Me ba 
no discharged, nor w e recognisances of the 
sureties be vacated, because the bill has been 
subsequently amended under a common order, 
where the amendments do not vary the substance 
of pitf.’s case.—GRANT v. GRANT (1828), 5 Russ. 
189; 38 BE. R. 998, L. C. 

2697. Claim referred to arbitration.|;—-Where 
a writ of ne exeat regno had issued against deft. & 
the principal questions on which the suit depended 
had been made the subject of a reference which, 
from the necessary absence of the umpire, had been 
stn bee for a year, the writ of ne exeat was 
ordered to be discharged on deft. entering into 
security to abide the event of the suit.—LaexE v. 
MELENDEZ (1849), 12 L. T. O. S. 866, L. C. 

2698. Defendant becoming insolvent.|—A writ 
of ne exeat regno was obtained against deft. upon 
an undertaking by pltf. to be answerable for 
damages. Deft. became insolvent, & obtained his 
protection under the Act :—Held: the writ must 
be discharged upon eye of costs by deft. & 

Itf. being released from his undertaking.— 
AMES v. NorTH (1858), 28 L. J. Ch. 874; 32 
L. T. O. S. 269; 5 Jur. N.S, 84; 7W. RB. 150. 


SUB-SECT. 2.—-TIME FOR APPLICATION. 

2699. May be before arrest—R. S. C., Ord. 69, 
r.1.J—An application for the discharge of an 
order under above rule directing the issue of a writ 
of ne exeat regno, & of any writ issued pursuant 
thereto, may be made before the arrest of the 
person against whom the writ has been directed 
to be issued.—Lewis v. Lewis (1893), 68 L. T. 
198; 37 Sol. Jo. 268; 3 R. 346. 


SuB-SEcT. 3.—INQUIRY INTO DAMAGES. 
2700. On discharge of writ.) —- SICHEL v. 
RAPHAEL, No. 2618, ante. 
2701. |—Lewis v. Lewis (1893), 68 L. T. 
198; 37 Sol. Jo. 268; 3 R. 346. 
2702. Not unless writ discharged.|—LEEs v. 
PATTERSON, No. 2602, ante. 





Part XX.—Quia Timet Actions. 


SECT. 1.—IN GENERAL. 


See, generally, INJUNCTION. 

2703. Imminent injury.|—A ct. of ot haa will 
prevent injury in some cases by interposing before 
any actual injury has been suffered (Gurr- 
FARD, V.-C.).—WOOLDRIDGE v. Norris (1868), 
- 410; 37 L. J. Oh. 640; 19 L. T. 144; 
16 W. R. 965. 
tations :—Folld. Asoh %». Tred ock 
Wher Go (800) 4°Ca thi.” Balk Hovde’, Warat 
(1887), 36 Ch. D. 256 ; Wolmershausen v. Gullick, [1 
2 Oh. 14; Milis v. United Counties Bank, [191 
669. Cooper v. Blissett (1876), 1 Ch. D. 69 


Worraker v. Pryer (1876), 3 Ch. D. 109: Hughes-Hallett 
v. Indian Maret A Minea ie 


Co. (1882), 22 Ch. D. 561. 
costs.—- HUNTER v. Mountryoy (1858), obtained 
6 Gr. 433.—CAN. Swit 
vr. Writ for debt due to intestale— 
A not obtained in Ireland.] 
—Deft., arrested under a writ ne 
exeat regno tor a debt due to an in- 
testate, discharged ; pitf. not having 


326.—IR. 


administration in Ireland.— 
' wo. Swirr (1810), 1 Ball & B. damage is be proof of 


of PART XX. SECT. 1. 
2703 1. Imminent -}—T here are 
at least two Seocaeary Inavedlonts for 





2704. -]—In order to maintain a quia timet 
action to restrain an apprehended injury pitf. 
must prove imminent danger of a substantial 
kind, or that the apprehended injury, if it does 
come, be irreparable. Pitf. was a manu- 
facturer of paper, his mills b situate on the 
bank of a river, the water of which he used to a 
large extent in his process of manufacture for 
which it was essen that the water should be 
very pure. Defts., who were alkali manufacturers, 
were depositing on a piece of land close to the 
river, & about one mile & a half higher up than 
pltf.’s , & large heap of refuse from their 
works. It was proved that in the course of a few 


a quia timet action. There muat, if no 


a 
it it comes, be very substantial.-— 
GANGABAI 2. (1907 ), 
I. L. R. 82 Bom. 146,-—— ) 


Part XX.—Quia Trimet ACTIONS. 


years a liquid of a very noxious character would 
flow from the heap, & would continue flowing for 
forty years or more, & that if this liquid should 
find its way into the river to any appreciable 
extent the water would be rendered unfit for 
Bee manufacture, & his trade would be ruined. 
tf. did not allege that he had as yet sustained 
any actual injury. Defts. said that they intended 
use ail pe precautions to prevent the 
noxious liquid from getting into the river :—Held : 
it be uite possible by the use of due care to 
prevent the liquid from flowing into the river, & 
it being also possible that, before it began to flow 
from the heap, some method of rendering it 
innocuous might have been discovered, the action 
could not be maintained, & must be dismissed 
with costs, but the dismissal was expressly 
declared to be without prejudice to the right of 
pltf. to bring another action hereafter in case of 
actual injury or imminent danger.—FLETCcHER v. 
BEALEY (1885), 28 Ch. D. 688; 54 L. J. Ch. 424; 

52 L. T. 541; 33 W. R. 745; 17. L. R. 233. 
é A.-G. v. Manchester Corpn., [1898] 

2 Ch. 87. Consd. Litchfield-Speer v. Queen Anne’s Gate 

Syndicate (No. 2), (19 9}1 Ch. 407. d. M‘Murray v. 

Cadwell (1889), 6 T. L. R. 76. Mentd. Wood v. Conway 

Corpn. (1914), 110 L. T. 917. 

2705. ———.]|—-The principle which I think may 
be properly & safely extracted from the quia timet 
authorities is, that pltf. must show a strong case 
of probability that the ery pendes 
will, in fact, arise (CHITTY, J.).—A.-G. v. MAN- 
CHESTER CORPN., [1893] 2 Ch. 87; 62 L. J. Ch. 
459; 68 L. T. 608; 41 W. R. 459; 91. L. R. 315; 
37 Sol. Jo. 825; 3 R. 427. 


mischief 


Annotations :-—Consd. Litchfield-Speer v. Queen Anne’s 
Gate Symuicate (No. 2), [1919] 1 Ch. 407. Refd. Pethiok 
$94), 70 L. T. 304; A.-G. v. Not- 


v. Plymouth Corpn. (1 

tingham Corpn., [1904] 1 Oh. 673; East London Ry. v. 

Thames Conservators (1904), 68 J. P. 302; A.-G. v. Cory, 

Kennard v. Cory (1919), 88 L. J. Ch. 410. 

Apprehended injury to rights in light or other 
easements.|—-See KASEMENTS, Vol. XIX., p. 188. 

2706. Infringement of right.|—Art. 22 of the 
arts. of assocn. of a limited co., as altered by a 
special resolution, provided that the co. should 
have a first &  xgeceeasdog lien upon all the shares 
re red in the name of each member for the 
debts, liabilities, & engagements of such member. 
Art. 28 provided that the board might sell the 
shares for the purpose of enforcing the lien, & 
might also by a resolution to that effect, forfeit 
the shares subject to such lien. The holder of 
fully-paid shares brought an action against the 
co. & its directors asking for a declaration, in 
effect, that his fully-paid shares were not subject 
to the power of forfeiture for debts on the ground 
that it was ultra vires & illegal. There had been 
no threat to forfeit pltf.’s shares :—Held: pltf. 
was ee in coming to the ct., as his 


righta already been invaded & his property 
damaged.—HOoPKINSON v. MORTIMER, HARLEY 
Co., - (1917] 1 Oh. 646; 86 L. J. Ch. 467; 


116 L. T. 676; 61 Sol. Jo. 384. 

2707. ——~—.]—-No- one can obtain a quia timet 
order by merely wet fe ‘‘ Timeo”’; he must aver 
& prove that what is going on is calculated to 
infringe his rights (LORD DUNEDIN).—A.-G. FOR 
DOMINION OF OANADA ¥v. RITCHIE CONTRACTING 
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& SuppLy Co., [1919] A. C. 999; 88 L. J. P. O. 
189; 121 L. T. 655; 36 T. L. R.1, P.C. 

2708. Not to stay execution.|—The ct. will not 
interfere quia timet to set aside a ca. sa. or stay 
proceedings against a debtor who has executed a 
deed of composition where the ca. sa. has not been 
executed.— ELLIs v. McCormick (1869), L. R 
4Q. B. 271; 10 8B. & S. 88; 88 L. J. Q. B. 12 
20 L. T. 228; 17 W. R. 500. 


Annotation, Menta. Re Athlumney, Ex p. Wilson, [1898] 
2709. Threatened obstruction of ancient lights.) 
—The decision in Colls v. Home & Colonial Stores, 
No. 605, ante, has not abrogated the jurisdiction 
of the ct. to grant an injunction in a quia timet 
action to restrain the threatened obstruction of 
ancient lights if the evidence shows that the new 
uildings when completed will be an actionable 
nuisance.—LITCHFIELD-SPEER v. QUEEN ANNE’S 
Gath SYNDICATE (No. 2), Lrp., [1919] 1 Oh. 407 ; 
88 L. J. Ch. 187; 120 L. T. 565; 35 T. L. R. 258 ; 


63 Sol. Jo. 390. 

Annotation :-—Mentd. Slack v. Leeds Industrial Co-Op. 
Soc., [1928] 1 Ch. 431. 
2710. -]|—Chancery Procedure Amendment 

Act, 1858 (c. 27), s. 2, confers on the Ot. of Ch. 

jurisdiction to award damages in lieu of an in- 

junction in the case of a threatened injury. 
Where, therefore, an action was brought in 
Ch. Div. for an injunction to restrain an obstruc- 
tion of ancient lights, & the ct. found that deft.’s 
buildings when completed would cause an action- 
able obstruction to pltf.’s lights, but that no such 
obstruction had yet taken place :—Held: the ct. 
had jurisdiction to award damages in lieu of an 





injunction.—LEEDS INDUSTRIAL O0-OPERATIVE 
Society, Lrp. v. SLack, [1924] A. O. 851; 93 
L. J. Ch. 486; 131 L. T. 710; 40 T. L. BR 


745; 68 Sol. Jo. 715, H. L.3 revsg. S. C. sub 
nom. SLACK v. LEEDS INDUSTRIAL OO-OPERATIVE 
Society, Lirp., [1923] 1 Ch. 431, 0. A. ; subsequent 
proceedings, [1924] 2 Oh. 475, 0. A. 

.]—See, further, EASEMENTS, Vol. xIX., 


p. 188. 

2711. Anticipated nuisance.]—The ct. will not 
interfere quia timet in a case of alleged nuisance, 
but the actual existence of the nuisance must be 
proved. 

Where an information was filed to restrain the 
ona apa of a navigable river by an increased 

harge of sewage into it, but the evidence failed 
to show that a nuisance had actually arisen, the 
ct. dismissed the information, without prejudice 
to any further proceedings being taken, if a 
nuisance should ultimately be occasioned.—A.-G. 
v. KINGSTON-ON-THAMES CORPN. (1865), 6 New 
Rep. 248; 34 L. J. Ch. 481; 12 L. T. 665; 29 
J. P. 516; 11 Jur. N.S. 596; 13 W. R. 888. 
: . Fletcher v. Bealey (1885), 28 Ch. D. 
AT etd, Acae o. Manchester Corp (1808) 9 Ob, 87: 
entd. Goldsmid v. Tunbridge mprovement 

Oomrs. (1865), 1 Rt Eq 1315 Rionmond (866), Le 

ota. 806; AG, v. Lonsdale (1868), 17 wee 219; 

Mundy v. Rutland (1883), 46 L. T. 477. 

——.]—See, further, INJUNCTION ; NUISANCE. 

2712. Relief of surety from Hability.)—Where 
there is an actual accrued debt secured by a 
guarantee & one of several co-sureties is liable, & 





27111. Antictpated nutsance.|—-The has been committed where it ix he has a right to compel the principal 
principle upon which a quia timet satisfied that the act complained of debtor to relieve him from his liability 
action an Ok va cusuices will inevitably result in a nuisance.— by paying off the debt. In order to 
injury is to be pos rsa is ve ot: AMAVENDRA NORTH DEY ¥v. BARANA- h pit 


not in gen n 
actual nuisance 
debt, & the 
val nuisance iis 


JORE JUTE Facrory Co., Ltn. (1922), 

I. L. R. 49 Cale. 105 

2713 1. Fels) ¢] eee from 
an act 


is Hable & admits 
ty for the amount guaranteed, 


necessary to 
ee eel ar r.—MATHEWS © 
SAURIN (1893), 31 L. R. Ir. 181.—IR. 

s. To set aside warrant for con- 
tempt.}—Qu. : aa to the right of a deft. 


iability. debto 
ual Sores 
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Sect. 1.—In general. Sect. 2.] 


admits liability for the amount guaranteed, he 
has a right in equiy to compel the principal debtor 
to relieve him from his liability by pa off the 
debt. This ce me relief is not limited to cases 
where the creditor has refused to sue the principal 
debtor.—ASCHERSON v. TREDEGAR Dry Dock & 
WuakF Co., Lrp., [1909] 2 Ch. 401; 78 L. J. Ch. 
697; 101 L. T. 519; 16 Mans. 318. 
Annotations :—Consd. Morrison v. Bar Chemicals Co., 
[1911] 1 Ci. 680; Re Mitchell: Freclontrs. Aeteneny (19183 
1 Ch. 201; Bradford v. Gammon (1924), 69 Sol. Jo, 160. 
2718. ——.]—Equity has always taken a wider 
& more liberal view of these rights of indemnity 
than the old common law cts. did. It is settled 
at common law that given a contract of indemnity 
no action could be maintained until actual loss 
had been incurred. The common law view was 
first pay & then come to the ct. under your agree- 
ment to indemnify. In equity that was not the 
view taken. Equity has always recognised the 
existence of a larger & wider right in the person 
entitled to indemnity. He was entitled, in a ct. 
of equity, if he was a surety whose liability to 
pay become absolute, to maintain an action 
against the principal debtor, & to obtain an order 
that he should pay off the creditor & relieve the 
surety. Another way in which the indemnity 
was often worked out in the Ot. of Ch. was by 
ordering a fund to be set apart to meet the liability 
as & when it arose (COZENS-HARDY, M.R.).— 
Re RicHARDsoN, Ea p. St. THomas’s Hospira. 
(GOVERNORS), {1911] 2 K. B. 705; 80 L. J. K. B. 
1232; 105 L. T. 226; 18 Mans. 327, C. A. 
Annotations :—Consd. Anglo-Raltis & Mediterranean Bank 
v. Barber, (1924) 2 K. B. 410. Refd. Re Beavan, Davies 
Banks ». ‘Beavan, 1913] 92 Ch. 596. Mentd. Liverpool 
& National Insco, v. Rawson, [1916] 2 Ch: 476. 7 
-]—See, further, GUARANTEE. 
Damages in lieu of injJunction.|—See INJUNCTION. 
Appointment of receiver.|—Sce RECEIVERS. 
Perpetuation of testimony.|—See EvIDENCE. 
Bills of peace.|—Scee Part III., Sect. 6, ante. 








SEcT. 2.—PROTECTION OF FUTURE INTERESTS. 


2714. Action by reversioner—Relief against 
tenant for life—Arrears of rentcharge.|—HAYyES 
v. HAYES (1674), 1 Cas. in Ch. 223; Cas. temp. 
Finch. 231; 1 Eq. Cas. Abr. 78; Freem. Ch. 138; 
22 E. R. 772. 
mare walnda :—Mentd. Galton v. Hancock (1744), 2 Atk. 


2715. Action against executor—Legacy payable 
in futuro.|—Wherever a demand was made out of 
assets, certainly due but payable at a future time, 
the person intitled thereto might come against the 
exor. to have it secured for his benefit, & set apart 
in the mean time, that he might not be obliged to 
pursue these assets through several hands (Lorp 


in contempt for non-appearance to a 
subpeena but gnot erage 6 arrested, 
to move quia timet to ret aside the 


rocess issued eve him.—A.-G. ¥v. 
McLACHLAN (1869), 5 P. R.63.—CAN. 


used f 


voidable document cannot legally be 
or the purpose which is appre- 
hended, there is no such reasonable 
ap peonsonon that such document, if 
] outstanding, will cause 


EQuiItyY. 


HARDWICKE, O.).—JOHNSON v. Miirs (1749), 1 
Ves. Sen. 282; 27 E. R. 1088, L. O. 
rage bys :—Consd. Re Hall, Foster v. Metcalfe, (1903] 2 


2716. —— -]—Whether a legacy be payable 
at a fixed or a contingent future day, the effect is 
the same I must secure the interest of the fund 
(LORD THURLOW, O.).—GREEN v. Picot (1781), 
oo O. O. 108; 2 Dick. 585; 28 E. R. 1018, 


‘Annotations :—Consd. Gawler v. Standerwick (1788), 2 Cox, 
Eq. Cas. 15: Hutcheson v. Hammond (1790), 3 Bro. 0. C. 
128. Refd. Re Hall, Foster v. Metcalfe, (1908) 2 Ch. 226. 





. Askew (1786), 2 Bro. C. - Orickett 
e, Dolby (i796 ven O05 Mitel v. Bernard (1801), 6 
2717. .J—If there is a vested legacy 








which will certainly be payable in futuro, the 
legatee has an absolute right to go to the trustee 
or exor. & say, ‘‘ Although my legacy is payable 
in futuro it is a vested legacy, & I require you to 
invest the amount of it ’’; not only would the 
legatee have the right to require that, but he could 
insist upon its being done (YAUGHAN WIL- 
LIAMS, L.J.).—Re Hawi, FOSTER v. METCALFE, 
[1903] 2 Ch. 226; 72 L. J. Ch. 654; 88 L. T. 619; 
51 W. R. 529; 47 Sol. Jo. 514, C. A. 

[Ons :—. : r alligey v. Kirkley (1918), 
ae Le 5 Ch, ped Be kd. ite Batemans a ivostos . 


0 
Wortley, (1920) 1 Ch. 290. Mentd. Re Salaman, De Pass 
v. Sonnenthal, [1907] 2 Ch. 46. 


2718. Plaintiff must show title.|—BrowN 
e aaa (1788), 2 Bro. C. C. 821; 29 E. R. 
1 


2719. ——.]—The jurisdiction of this ct. 
is only an expansion of the common law jurisdic- 
tion, which in ancient times was exercised upon 
preventive writs. As at law two things, title & 
danger to property, were requisite for the issuing 
of those writs, so here two things are requisite 
for the support of a quia timet bill. First, there 
must be a title in possession, or expectancy, in 
pltf. It signifies not, whether the latter be vested 
or contingent. It signifies not whether the title 
be legal or equitable. The ct., indeed, will not 
declare pltf.’s title, but it will look at the will or 
other instrument under which he claims. The 
title in pltf. is not alone sufficient. There must, 
secondly, be danger to the property. If there 
be such danger the ct. will interfere, & will take 
it into its own possession, or will appoint a 
receiver, or will grant an injunction, according to 
the nature of the case, & so protect & preserve the 
property for such person as may become the owner 
of it, although possibly pltf. may not be that 

erson. Events may displace his title (Sm JOHN 
CH, V.-O.).—FISHER v. HvuGHESs (1820), 1 
Coop. temp. Cott. 329; 47 EH. R. 879. 

2720. ° is not the practice of 
Cts. of Equity to entertain suits on behalf of 
parties, who have only the probability of a future 
title upon events which may never happen. 

To sustain a quia timet bill there must be what 
the law considers a right either in enjoyment or 
future (LORD OOTTENHAM, O.).—FINDEN _ v. 
STEPHENS (1846), 2 Ph. 142; 1 Coop. temp. Cott. 


emptory order for ita removal, although 
the D ysis of prospective injury fall 
short of those required in the Supreme 
Ct. in ordinary quia ti 

CLARKE v. Rounp HILu } 
(1894), 13 N.2. 1 











as {1ntInG Co. 
ag the 


. Probabt ehended mie- | will entitle the person c . R. 266.—N.Z. 
Chef ae intenction suia time should | Cancellation of ‘such document to 
not allowed unless pltf. show a relief.—SHIB Lar v. Hrra Law (1878), PART XX, SECT. 2. 
rons. case of probability that the | 1. L. R.1 All. 622.—IND. c. Covenant for indemnity -- Ac- 
apprehended mischief » in fact, b. ——~.]}—The warden of a gold- | crual of cause of action.) — Upon a 
—GUARDIAN ASSURANCE  Co., | field bas jurisdiction to protect ng | covenant by an inco partner to 
Lip. 0. MaTrHEW, (1919) 1 W. W. R. | tikely to udicially affected by an | indemnify ve harmless a retiring 
67.—CAN. unautho oO ction built across a artner axainst the abilities, contracts, 
a. ——.]— Where a void or a ! public sludge-channel, & to makea per- agreements of the firm, no cause 
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318; 16 L. J. a 63; 8 L. T. O. S. 249; 10 Jur. 2722. Covenant for ent in futuro—Aliena- 
1019 ; 47 H.R. 874, L. O. tion by covenantor.] oo covenanved that a specific 
Annotations +—Mentd, not t y, Cotter, AVE 2 Ph. pees sum should be paid to B. if B. survived. A. 
ee Tei) ae Oh Dd 5i8. » 8 Foster v- having aliened part of it, on a bill by B., A. decreed 
-.|—See, further, EXECUTORS. to give spat that it caer be iver — 
Huauss, No. 2719, ante. 304. 


of action accrues to the covenantee ainst the firm.—SUTHERLAND ». not ever arise: it | 

aenaaide pean ou acun pe rciavea WrbeTRR (1894), 21 A. R. 228.—CAN. determined when they. pil Mato 
ees d. Future hte.) — The ct. ll possession.—MURRAY v. MOYERS (1865 

breach of agreement has been brought pot declore Pid srt Veni which ay 16 I. Ch. i 520.--IR. h 
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EQUITY OF REDEMPTION. 


See Equity ; Mortaace. 


EQUITY TO A SETTLEMENT. 
See Equiry ; HusBaAND AND WIFE. 


ESCAPE. 


See CRIMINAL LAw AND PROCEDURE. 


ESCHEAT. 


See CONSTITUTIONAL LAW; CopyHOLDS; CROWN Practice; DEscENT AND DISTRIBUTION ; 
REAL Property AND CHATTELS REAL. 


ESCROW. 


See Brtts or Excnance, Promissory Notes aNnp NEGOTIABLE INSTRUMENTS; DEEDS AND 
OTHER INSTRUMENTS. 


ESTATE. 


See Rest PROPERTY AND CHATTELS REAL. 


ESTATE AGENT. 


See AGENCY. 
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